This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


FACULTY 


HARVARD  LAW  LIBRARY 


Received     JUl     3  0   192^ 


Digit|ed  by  VjOOQ IC 


'  .  .•      »•. 


Digitized  by  VjOOQIC 


FACULTY 


HARVARD  LAW  LIBRARY 


Received     JUl     3  0   192^^ 


Diaitized  b^rVjiOOQlC 


'    -•      ••. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Consolidated  Laws  of  New  York 
Annotated 


Digitized  by  VjOOQ IC 


THE  CONSOLIDATED 

laws  of  new  YORK 

ANNOTATED 

The  bookf  of  thii  edition  are  arranged  and  numbered  as  follows: 

1.    Rbpobt  of  Consolidatobs  and  ' 

CoNSTBUOnON 

2.      CONSTITUTEON    OF    NbW     YoHK 

Annotated,   Constitution    of    the 

Umitbd    Statis,    Declaration    of    Indbpbndbncb    and     Magna 

Grabta 

3.    Agbicultural  (Repealed) 

32. 

Lien 

—   Agbioultubb  and  Markbts 

33. 

Liquob  Tax  (Repealed) 

(JSee  Forme  and  Markete) 

34. 

Mbmbebship  Cobporations 

3a.  Abbitbation 

34a 

Mental  Deficiency  (Repealed) 

4.    Banking 

34a.  Mental  Hygodnb 

5.    Bbnbyolbnt  Obdbbs 

35. 

MlUTABY 

6.     BnSINBBS  COBPOBATIONS 

36. 

Navigation 

7.    Canal 

37. 

Negotiable  Instbumentb 

7a.  City  Home  Rule 

38. 

Pabtnebship 

7a.  CiTT  Local  Option  (BepeaUd^ 

39. 

Penal 

8.    dviL  Rights 

40. 

Pebsonal  Pbopbbty 

9.    dviL  Sbbyicb 

41. 

POOB 

9a.  Condemnation 

42. 

Pbison 

10.      CONSEBVATION 

43. 

Public  Buildings 

10a.  CO-OPBBATIVB   CORPOBATIONS 

44. 

Public  Health 

11.      COUNTT 

45. 

Public  Lands 

12,    Dbbtob  and  Creditor 

46. 

Public  OFncBBS 

13.    Decedent  Estate 

47. 

Public  Sebvicb  Commission 

14.    Domestic  Relations 

47a.  Public  Works 

15.    Dbainagb  {Repealed) 

48. 

Railboad 

16.    Education 

49. 

Real  Pbopbbty 

17.    Election 

50. 

Reuoious  Corporations 

18.      EXECUTTTB 

51. 

Salt  Springs 

18a.  Farms  and  Markets 

52. 

Second  Class  Cities 

{Now  AgricuUure  and  Markets) 

53. 

State  Boards  and  Commissions 

—      General  Associations 

54. 

State  Charities 

(jSee  Joint-Siock  Association) 

54a 

»  State  Departments 

19.    General  Business 

55. 

State  Finance 

20.    General  City 

56. 

State 

21.    General  Construction 

57. 

State  Printing 

22.    General  Corporation 

58. 

Stock  Corporation 

22a.  General  Highway  Traffic 

59. 

Tax 

23.    General  Municipal 

60. 

Tenement  House 

24.    Highway 

61. 

Town 

25.    Indian 

62. 

Transportation    Corpora- 

26.   Insanity 

tions 

(Now  Mental  Hygiene) 

63. 

ViLLAGB 

27.    Insurancb 

64. 

Workmen's  Compensation 

28.    Joint-Stock  Association 

65. 

Unconsolidated  Laws 

(Now  General  Aesodalione) 

66. 

Complete    Table   op   Laws 

29.     JUDICIABY 

Repealed 

30.    Labob 

67. 

General  Index 

31.    Legislative 

Digitized  by  VjOOQIC 


^ 


THE  CONSOLIDATED  LAWS  OF 
NEW  YORK,  ANNOTATED 


AS  AMENDED  TO  THE  CLOSE 
OF  THE  REGULAR  SESSION  OF 
THE    LEGISLATURE   OF    1916 


Compiled  under  the  Editorial  Supervision  of 
WILLIAM  M.  McKINNEY 


BOOK  2 

C)iistitution  of  State  of  New  York 
Annotated 

C)nstitution  of  United  States 

Declaration    of    Independence 

Magna  Charta 


O 


EDWARD    THOMPSON    COMPANY 

Northport,   New  York 

1916 


Digitized  by  VjOOQIC 


,11113  01929 

Connight.   1916 

by 

Edward  Thompson  Company 


«•  ■•  LYON  COMPANY,  ntlNmtS,  AUBANY,  Hi  Y. 


Digitized  by  VjOOQIC 


CONTENTS  OF  BOOK  U 


PAGE 

Constitutional  Interpretation   9 

Constitution  of  New  York  Annotated 37 

Constitution  of  United  States 575 

Declaration  of  Independence 587 

Magna  Charta   590 

Index  to  New   York  Constitution 597 

Index  to  Notes  on  New  York  Constitution 625 

Index  to  United  States  Constitution 653 


Digitized  by  VjOOQIC 


The  aimotatioiiB  lii  flib  book  dose  wftti  flie  easei 
reported  in  the  following  volumes: 

ax6  New  York 
Z69  Appellate  Divisioii 
9a  Miscellaneous 
157  New  Toric  Supplement 

The  SurolcQ^oi^ts  will  coyer  decisions  from  fliese  points* 


Digitized  by  VjOOQIC 


THE  CONSTITUTION  OF  THE  STATE  OF 

NEW  YORK 


ANNOTATED 

BY 

Kenneth  Eaynob  Eixinqton 

AND 

Geobge  Vaughan  Stbong 
[6] 


Digitized  by  V:jOOQIC 


Digitized  by  V:jOOQIC 


FOREWORD 

A  desire  to  present   something   more  than   a  bare  index  of 

authorities  has  animated  the  production  of  this  annotation.  An 
effort  has  been  made  to  evolve  a  logical  and  comprehensive  exposi- 
tion, intelligible  without  reference  to  the  reported  cases,  of  the 
construction  that  has  been  given  the  constitution.  In  furtherance 
of  that  aim  the  holdings  of  the  courts  have  been  stated  in  some 
detail  and  apposite  quotations  and  illustrations  have  been  inserted 
to  clarify  diflScult  points. 

The  sole  design*  of  the  preliminary  article  on  interpretation, 
however,  is  briefly  to  present  the  general  considerations  of  weight 
in  determining  the  meaning  of  the  constitution  or  the  relation  of  a 
statute  thereto.  No  attempt  has  been  made  to  elaborate  the  treat- 
ment with  detailed  accounts  of  instances  wherein  the  rules  stated 
have  been  applied,  such  instances  being  treated  in  the  annotations 
of  thoie  sections  of  the  constitution  to  which  they  relate. 

K  R  E. 

G.  V.  a 

Dl 
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L    Rules  of  Interpretation 
X.  Intent. —  It  is  a  fundamental  rule  of  constitutional  inter- 
pretation that  the  real  intent  of  the  provisions  of  the  constxtn* 
tion,  when  ascertained,  controls  over  the  literal  sense  of  the  words 
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10  CONSTITUTIONAL  INTEEPEETATION 


i  ^  Siil«t  of  Interpretatkni 


and  terms  used.*  **No  eonstitntion  was  ever  drawn  so  as  to  be 
an  eflFective  foundation  for  the  government  of  a  state  without 
applying  thereto  the  doctrine  of  implication.  It  is  well  estab- 
lished that  whatever  is  necessary  to  render  effective  any  provision 
of  a  constitution,  wiiether  it  is  a  grants  restriction  or  prohibition, 
'  must  be  deemed  implied  and  intended  in  the  provision  itself/ ''" 
And  a  statute  which  is  opposed  to  the  spirit,  intent,  and  purpose 
of  the  constitution  is  as  much  within  the  condemnation  of  the 

I.  Sherrill  t.  O^rien,  (1907)  188  N.  Y.  186,  81  N.  E.  1«4,  117  A.  8.  R. 
841,  reveraing  114  App.  Div.  890,  101  N.  Y.  S.  868;  In  re  Bums,  (1898) 
165  N.  Y.  23,  49  N.  E.  246,  reversing  16  App.  Dlv.  607,  44  N.  Y.  S.  9S0; 
People  v.  LoriUard,  (1892)  136  N.  Y.  285,  81  N.  B.  1011;  Mangam  v. 
Brooklyn,  (1886)  98  N.  Y.  686,  50  Am.  Rep.  706;  People  v.  Albertson,  (1873) 
65  N.  Y.  60;  People  v.  Fancher,  (1872)  60  N.  Y.  288;  Settle  v.  Von  Evrea, 
(1872)  49  N.  Y.  280;  People  v.  Potter,  (1872)  47  N.  Y.  376;  People  v. 
Gardner,  (1871)  46  N.  Y.  812,  affirming  69  Barb.  198,  6  Lans.  1;  Goodcre 
V.  Jackson,  (1823)  20  Johns.  693;  Matter  of  Markland,  (1911)  146  App. 
Div.  360,  131  N.  Y.  8.  364;  Matter  of  Silkman,  (1903)  88  App.  Div.  102, 
84  N.  Y.  8.  1026;  Chryrtal  v.  New  York,  (1901)  63  App.  Div.  93,  71  N.  Y.  S. 
352;  People  v.  Moaher,  (1889)  45  App.  Div.  68,  61  N.  Y.  8.  452,  affirmed 
(1900)  163  N.  Y.  32,  67  N.  E.  88,  79  A.  S.  R.  552;  Goedel  v.  Palmer,  (1897) 
15  App.  Div.  86,  44  N.  Y.  8.  301,  affirmed  (1897)  162  N.  Y.  412,  46  N.  E. 
861;  Kathbone  v.  VHrtl^  (1896)  6  App.  Div.  277,  40  N.  Y.  8.  686,  affirmed 
(1896)  150  N.  Y.  459,  45  N.  E.  16,  34  L.  R.  A.  408;  People  v.  Roberts, 
(1895)  91  Hun  101,  84  N.  Y.  8.  641,  36  N.  Y.  8.  677,  affirmed  (1896)  148 
N.  Y.  360,  42  N.  E.  1082,  31  L.  R.  A.  399;  Adams  v.  East  River  Sav.  Inst., 
(1892)  66  Him  146,  20  N.  Y.  8.  12,  affirmed  136  N.  Y.  52,  32  N.  E.  622; 
People  V.  Angle,  (1888)  47  Hun  183,  14  N.  Y.  8t.  Rep.  199;  In  re  New  York 
Dist.  R.  Co.,  (1886)  42  Hun  621,  4  N.  Y.  St.  Rep.  739,  affirmed  (1887)  107 
N.  Y.  42,  14  N.  E.  187;  Admiral  Realty  CJo.  v.  New  York,  (1912)  76  Misc. 
345,  135  N.  Y.  8.  384,  affirmed  (1912)  206  N.  Y.  110,  99  N.  E.  241,  Ann.  Cas. 
1914A  1064;  Matter  of  8weeley,  (1896)  12  Mise.  174,  33  N.  Y.  a  369, 
affirmed  (1895)  146  N.  Y.  401,  42  N.  E.  548.  8ee  also  Williams  v.  Port  Ches- 
ter, (1904)  97  App.  Div.  84,  89  N.  Y.  8.  671,  affirmed  (1905)  183  N.  Y.  650, 
76  N.  E.  1116. 

Thus,  the  words  "  in  session,'*  as  used  in  section  four  of  artide  six  of  the 
state  constitution,  which  authorizes  the  governor,  when  the  senate  is  not  in 
session,  to  fill  temporarily,  by  appointment,  a  vacancy  in  the  office  of  justice 
of  the  Supreme  Court,,  indicate  a  present  action  or  being  of  the  senate  as  a 
body.  When  the  sittings  are  terminated  by  a  long  adjournment,  and  the 
actual  meetings  of  the  body  are  thus  interrupted,  although  the  session  is  con- 
tinued, the  senate  is  not  "  in  session  "  within  the  intent  and  meaning  of  that 
section,  and  an  appointment  made  by  the  governor  during  such  an  adjourn- 
ment is  valid.    People  v.  Fancher,  (1872)   50  N.  Y.  288. 

8.  Eraser  v.  Brown,  (1911)  203  N.  Y.  136,  96  N.  E.  366,  Ann.  Cao.  1913B 
14,  146  App.  Div.  898,  131  N.  Y.  8.  1115. 

Thus,  when  the  constitution  provides  (Art.  2,  §  4)  that  certain  voters 
**  shall  not  be  required  to  apply  in  person  for  registration  at  the  first  meet- 
ing of  the "  inspectors,  it  is  implied  that  the  legislature  is  prohibited  from 
passing  any  statute  to  the  contrary,  because  that  implication  is  necessary 
to  render  the  provision  effective.  Eraser  v.  Brown,  (1911)  203  N.  Y.  136, 
96  N.  B.  366,  Ann.  Cas.  1913B  14,  reversing  146  App.  Div.  898,  131  N.  Y.  a 


Digitized  by  VjOOQIC 


OOySTITUTIOKAL  INTEEPRETATION  11 

Rules  of  Interpretaticm  I  1 

organic  law  as  though  the  intention  to  violate  the  oeiurtitation 
were  written  in  bold  characterg  on  the  face  of  the  statute  itself." 
Furthermorey  an  important  key  to  the  correct  construction  of  the 

3.  Ckntier  v.  Ditmar,  (1912)  204  N.  Y.  20,  97  N.  E.  4«4,  Ann.  Cas.  1913C 
960,  affirming  144  App.  Div.  721,  129  N.  Y.  S.  834;  Hopper  ▼.  Britt,  (1911) 
203  N.  Y.  144,  96  N.  E.  371,  Ann.  Cas.  1913B  172,  37  L.  R.  A.  (N.  S.)  825, 
reversing  146  App.  Div.  363,  181  N.  Y.  S.  135;  People  ▼.  Cooler,  (1903)  173 
m.  Y.  103,  66  N.  E.  966,  affirming  71  App.  Div.  684,  76  N.  Y.  S.  205;  People 
T.  Howland,  (1898)  155  N.  Y.  270,  49  N.  B.  775,  41  L.  R.  A.  838,  affirming 
17  App.  Div.  166,  46  N.  Y.  S.  347;  Rathbone  v.  W^rth,  (1896)  160  N.  Y.  459, 
46  N.  B.  16,  34  L.  R.  A.  408,  affirming  6  App.  Div.  277,  40  N.  Y.  S.  535; 
People  ▼.  JLng\%  (1888)  109  N.  Y.  564;  People  v.  Albertson,  (1873)  65  N.  Y. 
50;  De  Leyer  v.  Britt,  (1913)  167  App.  Div.  586,  142  N.  Y.  S.  752;  Williams 
V.  Port  Chester,  (1904)  97  App.  Div.  84,  89  N.  Y.  S.  671,  affirmed  (1905) 
183  N.  Y.  660,  mem.,  76  N.  B.  1116;  Ziegler  v.  Corwin,  (1896)  12  App.  Div. 
60.  See  also  People  v.  Luce,  (1912)  204  N.  Y.  478,  97  N.  E.  850,  Ann.  Cas. 
1913C  1161,  affirming  148  App.  Div.  933,  132  N.  Y.  S.  1143;  Wynehamer  v. 
People,  (1866)  13  N.  Y.  378;  Leach  v.  Auwell,  (1912)'  154  App.  Div.  170, 
138  N.  Y.  S.  976.  Compare  People  v.  City  Prison,  (1894)  81  Him  434,  30 
N.  Y.  S.  1095,  affirmed  (1896)  144  N.  Y.  629,  39  N.  E.  686,  27  L.  R.  A.  718. 
And  Me  infra,  this  article,  p.  29,  IV.  Conatitutionality  of  Statutes, 

In  People  v.  Howland,  (1898)  165  N.  Y.  270,  49  N.  E.  775,  41  L.  R.  A. 
838»  affirming  17  App.  Div.  166,  45  K  Y.  S.  347,  tihe  court  said:  ''  When  the 
main  purpose  of  a  statute,  or  of  part  of  a  statute,  is  to  evade  the  constitu- 
tion by  effecting  indirectly  that  which  cannot  be  done  directly,  the  act  is 
to  that  extent  void,  because  it  violates  the  spirit  of  the  fundamental  law. 
Otherwise  the  constitution  would  furnish  frail  protection  to  the  citizen,  for 
it  wou^d  be  at  the  mercy  of  ingenious  efforts  to  circiunvent  its  object  and  to 
defeat  its  commands."  In  Rathbone  v.  Wirth,  (1896)  150  N.  Y.  459,  45 
N.  B.  16,  34  L.  R.  A.  408,  affirming  6  App.  Div.  277,  40  N.  Y.  S.  535,  this 
was  said:  ''The  implied  restraints  of  the  constitution  upon  legislative  power 
may  be  as  effectual  for  its  condemnation  as  the  written  words,  and  sucb 
restraints  may  be  found  either  in  the  language  employed,  or  in  the  evident 
purpose  which  was  in  view  and  the  circumstances  and  historical  events  which 
led  to  the  enactment  of  the  particular  provision  as  a  part  of  the  organic  law. 
A  written  conptitution  must  be  interpreted  as  the  paramount  law  of  the 
land  according  to  its  spirit  and  the  intent  of  its  framers,  as  indicated  by 
itH  terms.  In  thin  sense  it  is  just  as  obligatory  ttpon  the  legislature  as 
iip;m  other  department p  of  the  government  or  upon  individual  citizens'' 
In  People  v.  Albertson,  (1873)  55  N.  Y.  60,  it  was  said:  **A  written  constitu- 
tion must  be  interpreted  and  effect  given  to  It  as  the  paramount  law  of  the 
land,  equally  obligatory  upon  the  legislature  as  upon  other  departments  of 
government  and  individual  citizens,  according  to  its  spirit  and  the  intent 
of  its  framers,  as  indicated  by  its  terms.  An  act  violating  the  true  intent 
and  meaning  of  the  instrument,  although  not  within  the  letter,  is  as  much 
within  the  purview  and  effect  of  a  prohibition  as  if  within  the  strict  letter; 
and  an  act  in  evasion  of  the  terms  of  the  constitution,  as  properly  inter- 
preted and  understood,  and  frustrating  its  general  and  clearly  expressed  or 
necessarily  implied  purpose,  is  as  clearly  void  as  if  in  express  terms  for- 
bidden. A  thing  within  the  intent  of  a  constitution  or  statutory  enactment 
is,  for  all  purposes,  to  be  regarded  as  within  the  words  and  terms  of  the 
law.  A  written  constitution  would  be  of  little  avail  as  a  practical  and  use- 
ful restraint  upon  the  different  departments  of  government,  if  a  literal  read- 
ing only  was  to  be  given  it,  to  the  exclusion  of  all  necessary  implication, 
and  the  clear  intent  ignored,  and  slight  evasions  of  acts,  palpably  in  efvasioc 
ol  its  splii^  should  bo  sustainod  aa  not  repuguuft  to  tt." 
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pioyinoDf  of  the  coutitution  is  tbe  puipoae  sought  ta  he  effected 
^d  tilie  enl  sought  to  he  remedied  tiierehy/  and  for  lUe  purpose 
of  asoertaining  fte  intent  of  a  provision  the  canse  or  neoesBity 
for  its  adoption  may  be  considered.*    In  short,  the  coostitation 
should  reoiive  a  reasonahle  construction  so  as  to  effeetaate,  rather 
than  to  defeat,  its  purpose;*  hut  it  seems  that  even  this  rule  can- 
not operate  to  restrict  the  teims  of  a  constitutional  provision  to 
less  than  a  literal  meaning  clearly  and  unequivocally  expxeoood  f 
and  where  the  intent  is  manifest  from  the  words  used  and  Itads 
to  no  ahsnrd  conclusion,  there  is  no  occasion  for  interpretation, 
and  the  meaning  which  the  words  necessarily  import  mast  bo 
accepted  without  conjecture.* 

4.  Lord  y.  Equitable  L.  Aasur.  Soc,  (1000)  194  N.  Y.  Sfifi.  87  N:  S.  443. 
St  L,  R.  A.  (N.  S.)  420,  rererdng  186  App.  Div.  087,  110  N.  T.  8.  1186; 
Peo^  ▼.  New  York  Soc,  etc.,  (190O)  1S2  N.  Y.  420,  56  N.  B.  1004;  Sun 
VrlMag,  ote.,  An'h  New  York,  (1807)  152  N.  Y.  257,  46  N.  B.  400,  37 
L.  R.  A.  788,  affirming  8  App.  Dly.  230,  40  N.  Y.  S.  607;  People  ▼.  Lorlllard, 
(1804)  135  N.  Y.  285,  31  N.  E.  1011;  People  ▼.  Petrea,  (1883)  92  N.  Y.  128; 
Matter  of  GiVbeH  El.  R.  Co.,  (1877)  70  N.  Y.  361,  affirming  0  Hub  803; 
People  ▼.  Potter,  (1872)  47  N.  Y.  375;  People  v.  Chautauqua  County,  (1870) 
43  N.  Y.  10;  People  v.  New  York  Cent.  R.  CJo.,  (1862)  24  N.  Y.  485,  affirm- 
ing 34  Barb.  123;  Matter  of  Silkman,  (1008)  88  App.  Div.  102,  84  N.  Y.  S. 
1026;  MeGrath  ▼.  Grout,  (1802)  69  App.  Dir.  314,  74  N.  Y.  S.  782,  affirmed 
(lOOS)  171  N.  Y.  7,  63  N.  E.  547;  People  ▼.  Mosher,  (1899)  45  App.  INt.  68, 
61  H.  Y.  8.  452,  affirmed  (1000)  163  N.  Y.  32,  67  N.  E.  88,  70  A.  S.  R.  552; 
Weidmaa  v.  Sibley,  (1897)  16  App.  Div.  616,  44  N.  Y.  S.  1057;  Rathbone  v. 
Wiirlh,  (1806)  6  App.  Div.  277,  40  N.  Y.  8.  535,  affirmed  (1896)  160  N.  Y. 
459,  45  N.  B.  15,  34  L.  R.  A.  408;  People  ▼.  Roberts,  (1895)  01  Hun  101, 
34  N.  Y.  8.  641,  36  N.  Y.  8.  677,  affirmed  (1806)  148  N.  Y.  360,  42  N.  E. 
1088,  31  L.  R.  A.  389L 

5.  People  ▼.  Angle,  (1888)  47  Httn  188,  14  N.  Y.  St.  R^.  100,  affirmed 
(1888)  100  N.  Y.  564,  17  N.  E.  413;  In  re  New  York  Diat.  R.  Co.,  (1886) 
42  Hon  621,  4  N.  Y.  St.  Rep;  730,  afl^oned  (1887)  107  N.  Y.  42,  14  N.  E.  187; 
Admiral  Realty  Co.  v.  New  York,  (1012)  76  Misc.  345,  135  N.  Y.  S.  384, 
affirmed  (1012)  206  N.  Y.  110,  00  N.  E.  241,  Ann.  Cas.  1014A  1054. 

f.  Koster  ▼.  Coyne,  (1006)  184  N.  Y.  404,  77  N.  B.  083,  affirming  110  App 
DiT.  742,  07  N.  Y.  8.  433;  In  re  Bums,  (1808)  155  N.  Y.  23,  40  N.  E.  246, 
reversing  16  App.  Dir.  507,  44  N.  Y.  S.  030;  Rochester  ▼.  (^uintard,  (1892) 
136  N.  Y.  221,  32  N.  B.  760,  affirming  65  Hun  460,  20  N.  Y.  S.  396;  People 
V.  Petrea,  (1883)  02  N.  Y.  128;  Matter  of  Gilbert  El;  R.  Co.,  (1877)  70 
N.  Y.  361,  affirming  9  Hun  303;  Matter  of  Markland,  (1011)  146  App.  Dir. 
350,  131  N.  Y.  S.  364;  Weidman  v.  Sibley,  (1807)  16  App.  Div.  616,  44 
N.  Y.  a  1057.  See  Adams  v.  East  River  Say.  Inst.,  (1892)  65  Hun  145,  20 
N.  Y.  8.  12,  affirmed  (1892)    136  N.  Y.  62,  32  N.  E,  622. 

7.  Deady  v.  Lyons,  (1899)   39  App.  Div.  139,  57  N.  Y.  S.  448. 

8.  People  V.  Rathbone,  (1895)  145  N.  Y.  434,  40  N.  E.  395,  28  L.  R.  A  884; 
Msngam  v.  Brooklyn,  (1895)  98  N.  Y.  585,  50  Am.  Rep.  705;  People  v.  Van 
Allen,  (1873)  55  N.  Y.  31;  People  v.  Dayton,  (1874)  55  N.  Y.  367;  People 
V.  Fandiar,  (1872)  50  N.  Y.  288;  Settle  v.  Van  Evrea,  (1872)  40  N.  T.  280; 
People  T.  New  York  Cent.  R.  Co.,  (1864)  24  N.  Y.  485,  affirming  34  Barb. 
123;  HfmNXi  V.  People,  (1852)  7  N.  Y.  0,  overruling  13  Barb.  86;  Ftoplp 
r.  m^lMm,  {19U)   ISS  App;  Div.  210,  148  N.  Y.  S.  287,  judgment  fevmri 
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Roles  of  InterpreUtioB  §  2 

9.  Prospective  or  retrospective  operation. — ^The  oonstitation 
mil  be  construed  to  operate  piospectivd/  only,  nnless  on  its  face 
file  eontraiy  intention  is  manifest  beyond  reasonable  question. 
If  all  its  language  can  be  satisfied  by  confining  its  operation,  to 
khd  fntnie,  it  should  be  so  construed;^  and  whoever  asserts  that 

(1914)  212  N.  Y.  236,  106  N.  B.  89;  Adams  v.  Bart  Riv«r  Sar.  Inst.,  (1892) 
6S  Him  145,  20  N.  Y.  S.  12,  affirmed  (1892)  136  N.  Y.  52,  32  K.  E.  622. 

''  It  is  peculiarly  true  of  the  fundamoital  laws  called  written  opnstitutions, 
adopted  by  the  people  at  large,  that,  if  the  provision  in  question  is  plain  and 
dear  on.  the  face  of  it,  it  is  to  be  presumed  that  the  language  was  used  in 
the  ordinary  acceptation,  and  is  to  be  literally  interpreted,  and  exceptions 
are  not  to  be  engrafted  on  it  by  any  speculation  as  to  the  reasons  which 
hare  induced  its  adoption,  in  order  to  defeat  the  literal  interpretation  of 
its  provisions.  And  that  which  fairly  cannot  be  held  to  be  within  the  literal 
eignifieation  of  its  provisions,  cannot  be  held  to  be  included  within  it;  nor 
eaa  exceptions  be  made  to  those  provisions  which  the  language  used  does  not 
fairly  warrant."  Ck>untryman  v.  Norton,  (1880)  21  Hun  17.  To  the  same 
effect.  In  re  Tuthill,  (1900)  163  N.  Y.  133,  57  N.  E.  303,  79  A.  S.  R.  574, 
49  L.  R.  A.  781,  affirming  36  App.  Div.  492,  55  N.  Y.  S.  657;  People  v.  Rath- 
bone,  (1895)  145  N.  Y.  434,  40  N.  K  395,  28  L.  R.  A.  384;  People  v.  Wemple, 
(1891)  125  N.  Y.  485,  26  N.  E.  921;  Settle  v.  Van  Evrea,  (1872)  49  N.  Y. 
280;  Newell  v.  People,  (1852)  7  N.  Y.  9;  Parish  v.  Rogers,  (1897)  20  App. 
Div.  279,  46  N.  Y.  S.  1058. 

In  Newell  v.  People,  (1852)  7  N.  Y.  9,  Johnson,  J.,  said:  '* Whether  we 
are  considering  an  agreement  between  parties,  a  statute  or  a  constitution, 
with  a  view  to  its  interpretation,  the  thing  we  are  to  seek  is,  the  thought 
which  it  expresses.  To  ascertain  this,  the  first  resort,  in  all  cases,  is,  to  the 
natural  signification  of  the  words  employed,  in  the  order  and  grammatical 
arrangement  in  which  the  framers  of  the  instrument  have  placed  them.  If, 
thus  regarded,  the  words  embody  a  definite  meaning,  which  involves  no 
absurdity,  and  no  contradiction  between  different  parts  of  the  same  writing, 
then,  that  meaning,  apparent  upon  the  face  of  the  instrument,  is  the  one 
which  alone  we  are  at  liberty  to  say  was  intended  to  be  conveyed;  in  such  a 
case,  there  is  no  room  for  construction.  That  which  the  words  declare,  is 
the  meaning  of  the  instrument;  and  neither  courts  nor  legislatures  have  the 
right  to  add  or  to  take  away  from  that  meaning.  This  is  true  of  every 
instrument,  but  when  we  are  speaking  of  the  most  solemn  and  deliberate  of 
all  human  writings,  those  which  ordain  the  fundamental  law  of  states,  the 
rule  rises  to  a  very  high  degree  of  significance.  It  must  be  very  plain,  nay, 
absolutely  certain,  that  the  people  did  not  intend,  what  the.  language  they 
have  employed,  in  its  natural  signification,  imports,  before  a  court  will  fed 
itself  at  liberty  to  depart  from  the  plain  reading  of  a  constitutional 
provision." 

9.  People  V.  Palmer,  (1897)  154  N.  Y.  133,  47  N.  E.  1084,  affirming  21 
App.  Div.  101,  47  N.  Y.  S.  403;  Bronk  v.  Barckley,  (1897)  18  App.  Div.  72, 
43  N.  Y.  S.  400;  Matter  of  Penfield,  (1896)  3  App.  Div.  30,  37  N.  Y.  S.  1056, 
affirmed  (1898)  155  N.  Y.  703,  50  N.  E.  1116;  O'ReiUy  v.  Utah,  etc.  Stage 
Co.,  (1895)  87  Hun  406,  34  N.  Y.  8.  358. 

Thus,  where  a  proceeding  has  been  taken  prior  to  1896  under  the  General 
Drainage  Act  of  the  Revised  Statutes,  and  under  the  statute  of  1869,  as 
amended,  it  cannot  be  upheld  by  a  resort  to  the  Drainage  Act,  chapter  384 
of  the  Laws  of  1895,  passed  pursuant  to  the  provisions  of  the  constitution 
•f  1894.  Matter  of  Penfield,  ( 1896)  3  App.  Div.  80,  87  N.  Y.  &  1056,  affirmed 
(1898)    155  N.  Y.  703,  50  N.  E.  116. 
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a  coiistitution  or  statate  hat  a  retroactiTe  eiffect  must  bear  fhe 
burden  of  eBtablishing  that  constraction.^ 

3.  Result — In  seeking  the  correct  construction  of  a  consti- 
tutional provision  "the  result  which  may  follow  from  one  con- 
struction or  another  is  always  a  potent  factor,  and  is  sometimes 
in  and  of  itself  oondusiva""  Thus  "  whenever  the  language  of 
the  constitution  is  not  explicit  or  admits  of  doubt  it  is  presumed 
that  it  inhibits  the  violation  of  acknowledged  principles  of  justice 
and  liberty  *' ;"  and  nothing  should  be  implied  from  the  constitu- 
tion which  would  increase  the  individual  burden  or  detract  from 
individual  rights."  Moreover,  the  government  was  established 
by  the  people  for  their  own  protection  and  welfare  and  to  pro- 
tect individual  industry  and  enterprise,  and  the  constitution 
should  be  construed  with  reference  to  that  purpose  and  should  not 
be  held  to  obstruct  policies  of  great  public  advantaga"  But  "  the 
language  of  the  constitution  cannot  be  extended  beyond  the  scope 
of  its  terms  because  the  enlarged  construction  would  be  desirable 
or  convenient"^ 

4.  Practical  construction. —  Great  deference  is  certainly  due 
to  a  legislative  exposition  of  a  constitutional  provision,  espe- 
cially when  it  is  made  almost  contemporaneously  with  the  pro- 
vision, and  may  be  supposed  to  result  from  the  same  views  of 
policy,  and  modes  of  reasoning  which  prevailed  among  the 
framers  of  the  instrument  propounded.*"  And  where  for  many 
years  the  l^slature's  construction  has  been  acquiesced  in  and 
acted  on  by  the  executive  and  administrative  departments  of  the 
government,  it  is  entitled  to  controlling  weight  in  its  interpreta- 

10.  CReiUy  ▼.  Utah,  etc.,  Stage  Co.,  (1895)  87  Hun  406,  34  N.  Y.  S.  358. 

11.  People  V.  Rice,  (1892)  135  N.  Y.  473,  31  N.  E.  921,  ]6  L.  R.  A.  836, 
affirming  65  Hun  236,  20  N.  Y.  S.  293,  and  reyersing  66  Hun  263,  80  N.  T.  S. 
•7. 

12.  Gautier  v.  Ditmar,  (1912)  204  N.  Y.  20,  97  N.  E.  464,  Ann.  Ca».  1913C 
960,  affirming  144  App.  Div.  721,  129  N.  Y.  S.  834. 

13.  In  re  Tuthill,  (1900)  163  N.  Y.  133,  57  N.  E.  303,  79  A.  S.  R.  574,  49 
L.  R.  A.  781,  affirming  36  App.  Div.  492.  55  N.  Y.  S.  657;  Matter  of  Silkman. 
(1903)   88  App.  Div.  102,  84  N.  Y.  S.  1025. 

14.  Sun  Printing,  etc.,  Ass^n  v.  New  York,  (1897)  152  N.  Y.  257,  46  N.  E. 
499,  37  L.  R.  A.  788,  affirming  8  App.  Div.  230,  40  N.  Y.  S.  607. 

15.  People  V.  Dayton,  (1874)  65  N.  Y.  867.  To  the  same  effect,  People  ?. 
Rathbone,  (1895)  145  N.  Y.  434,  40  N.  E.  395,  28  L.  R.  A.  384;  Settle  v.  Van 
Evrea,  (1872)  49  N.  Y.  280;  Pariah  v.  Rogers,  (1897)  20  App.  Div.  279,  4fl 
N.  Y.  S.  1058;  CJountryman  v.  Norton,  (1880)  21  Hun  17. 

16.  People  V.  Brundage,  (1879)  78  N.  Y.  403.  To  the  same  effect,  People 
V.  Garr,  (1885)  100  N.  Y.  236,  3  N.  E.  82,  63  Am.  Rep.  161. 
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tion  and  has  almost  the  force  of  a  judicial  ezpoBition/^  But 
thiB  aid  to  interpretation  is  unavailing  when  the  legislation  has 
not  been  uniform,  or  acquiesced  in,  and  has  been  repeatedly 
questioned  by  the  courts/* 

5.  Constitution  as  entire  instrument —  The  constitution  is  to 
be  construed  as  a  whole,  complete  in  itself/®  the  different  parts 

17.  People  ▼.  Murray,  (1896)  149  N.  Y.  367,  44  N.  E.  146,  32  L.  R.  A.  344, 
afttrming  4  App.  Div.  1S6,  38  N.  Y.  S.  909;  People  v.  Home  Ini.  Co..  (1883) 
92  N.  Y.  328;  People  v.  Dayton,  (1874)  65  N.  Y.  367;  Rathbone  ▼.  Wirth, 
(1896)  6  App.  Div.  277,  40  N.  Y.  S.  535,  affirmed  (1896)  150  N.  Y.  450.  45 
N.  K.  15,  34  L.  R.  A.  408.  See  also  New  York  v.  New  York  City  R.  Co., 
(1908)  193  N.  Y.  543,  86  N.  E.  565,  affirming  124  App.  Div.  936,  109  N.  Y.  8. 
1126;  People  v.  Brooklyn  Cooperage  Co.,  (1907)  187  N.  Y.  142,  79  N.  B.  866, 
affirming  114  App.  Div.  723,  100  N.  Y.  S.  19;  People  v.  Rafferty,  (1913)  154 
App.  Div.  767,  139  N.  Y.  S.  572;  People  v.  Stephens,  (1878)  13  Hun  17; 
Coutant  V.  People,   (1833)    11  Wend.  511. 

Thus,  the  provision  of  the  Liquor  Tax  Law  of  1896  (eh.  112,  |  13),  that 
two-thirds  of  the  excise  taxes  collected  thereunder  shall  belong  to  the  town 
or  city  in  which  the  traffic  was  carried  on  from  which  the  revenues  were 
received,  is  in  accordance  with  an  uninterrupted  understanding  that  the  legis- 
lature may  devote  excise  moneys  to  the  uses  of  the  localities  in  which  they 
are  collected,  by  majority  bill,  and  did  not  render  the  bill  for  the  law  subject 
to  the  requirement  of  the  constitution  (art.  3,  §  20)  that  the  assent  of  two- 
thirds  of  the  members  elected  to  each  branch  of  the  legislature  shall  be  re- 
quisite to  every  bill  appropriating  the  public  moneys  or  property  for  local 
or  private  purposes.  "  This  legislative  power  which  has  prevailed  for  so 
long  a  period,  sanctioned  by  numerous  statutes,  never  questioned  in  the  courts 
and  acquiesced  in  by  all  departments  of  the  state  government,  is  a  practical 
construction  of  the  constitutional  provision  .  .  .  that  an  appropriation  ©f 
excise  moneys  to  the  use  of  towns  and  cities  under  acts  passed  by  a  majority 
vote,  is  not  an  infraction  of  the  constitution,  and  this  construction  ought  not 
now  to  be  disturbed."  People  v.  Murray,  (1896)  149  N.  Y.  367,  44  N.  E.  146, 
32  L.  R.  A.  344,  affirming  4  App.  Div.  185,  38  N.  Y.  S.  909. 

18.  Rathbone  v.  Wirth,  (1896)  6  App.  Div.  277,  40  N.  Y.  S.  535,  affirmed 
(1896)  150  N.  Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408.  In  that  case  after  dis- 
cussing several  cases  wherein  the  general  rule  as  to  legislative  construction 
was  applied,  the  court  said :  "  It  will  be  observed  in  these  cases  that  stress 
is  laid  upon  the  fact  that  the  legislation  has  been  uniform  in  its  character, 
has  long  been  acquiesced  in,  and  has  never  been  questioned  in  the  courts.  It 
cannot  be  availed  of  when  the  legislation  has  not  been  uniform,. not  acquiesced 
in,  and  has  been  repeatedly  questioned  in  the  courts.  This  construction  has, 
as  a  rule,  been  applied  only  to  what  may  be  termed  administrative  statutes; 
that  is,  statutes  relating  more  particularly  to  the  transaction  or  regulation 
of  governmental  business.  It.  can  hardly  be  said  to  be  strictly  a  rule  of  con- 
struction, but  rather  a  persuasive  aid  to  the  court  in  determining  what  the 
true  interpretation  is;  .something  to  assist  the  court  in  arriving  at  the 
correct  interpretation  or  meaning  of  the  law  in  otherwise  doubtful  cases; 
not  a  rule  to  control,  but  to  advise  the  court." 

19.  People  V.  Metz,  (1908)  193  N.  Y.  148,  85  N.  B.  1070,  24  L.  R.  A.  (N.  S.) 
201,  reversing  126  App.  Div.  912,  110  N.  Y.  S.  1141;  People  v.  Mosher,  (1900) 
163  N.  Y.  32,  57  N.  E.  88,  79  A.  S.  R.  552,  affirming  45  App.  Div.  68,  61 
N.  Y.  S.  462;  People  v.  Fitch,  (1897)  154  N.  Y.  14,  47  N,  K  983,  38  L.  R.  A 
591,  reversing  12  App.  Div.  581,  39  N.  Y.  S.  926,  42  N.  Y.  S.  1131;  People  v. 
RoberU,  (1896)   148  N.  Y.  360,  42  N.  E.  10S2,  31  L.  R.  A.  399,  affirming  91 
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00  taken  as  to  render  them  capable  of  operating  harmoni- 
oudj.**   It  is  a  familiar  rale  of  oonstraction  that  a  statute  should 
be  constraed  so  as  to  give  effect,  if  possible,  to  all   of   its    pro- 
yisionsy  and  in  interpreting  the  constitution  the  rule  is  even  more 
rigidly  applied.     The  fundamental  law,  as  solemnly  expressed 
in  a  written  instrument,  is  to  be  considered  as  a  whole,  complete 
in  itself,  and  force  and  effect  must  be  given  to  every  provision 
contained  in  it*     In  other  words,  that  construction  should  be 
adopted  which  will  render  every  provision  operative  -rather  than 
one  which  will  make  some  idle  or  nugatory.*    When,  too,  there  is 
any  apparent  conflict  between  the  different  parts  of  a  constitution 
the  spirit  and  intent  of  each  must  be  looked  into  to  see  if  there  is 
any  conflict  in  respect  thereto,  and  if  there  is  no  such  conflict, 
although   there  may   be   an   apparent   one   in   language,    then 
there  is  no  difficulty  in  giving  the  full  effect  intended  by  its 
framers  to  all  parts  of  the  instrument*     So,  where  a  general  pro- 
vision is  incompatible  with  a  particular  or  special  provision,  the 
latter  should  be  construed  as  an  exception  to  the  former,  and  as 
such  should  be  given  full  force  and  effect*    Where,  however,  the 
constitutional    provisions    are    made    for    contingencies    appre- 
hended, or  for  occasional  and  temporary  needs,  they  cannot  be  so 

Him  101,  34  N.  Y.  8.  641,  36  N.  Y.  S.  677;  People  v.  Angle,  (1888)  100 
N,  Y.  564,  17  N.  E.  413,  affirming  47  Hun  183,  14  N.  Y.  St.  Rep.  199;  People 
r.  Gardner,  (1871)  45  N.  Y.  812,  affirming  59  Barb.  198,  5  Lami.  1;  Hatter 
of  Silkman,  (1903)  88  App.  Div.  102,  84  N.  Y.  S.  1025;  Fort  v.  Gumming*, 

(1895)  90  Hun  481,  36  N.  Y.  S.  36. 

20.  Matter  of  Seeley  v.  Stevens,  (1907)  190  N.  Y.  168,  82  N.  S.  1095, 
reversing  119  App.  Div.  910,  104  N.  Y.  S.  1145;  People  v.  Mosher,  (1900) 
163  N.  Y.  32,  57  N.  E.  88,  79  A.  S.  R.  552,  affirming  45  App.  Div.  88,  61 
N.  Y.  S.  452;  People  v.  Roberts,  (1896)  148  N.  Y.  360,  42  N.  E.  1082,  31 
L.  R.  A.  399,  affirming  91  Hun  101,  34  N.  Y.  S.  641;  Newell  v.  People,  (1852) 
7  N.  Y.  9;  Port  v.  Cummings,  (1895)  90  Hun  481,  36  N.  Y.  8.  36. 

1.  Smith  V.  St.  Lawrence  County,  (1896)  148  N.  Y.  187,  42  N.  E.  692, 
reversing  90  Hun  568,  36  N.  Y.  S.  40.  To  the  same  effect.  People  v.  Mosher, 
(1900)  163  N.  ¥.32,  57  N.  E.  88,  79  A.  S.  R.  552,  affirming  45  App.  Div. 
68,  61  N.  Y.  S.  452;  Mundt  v.  Glokner,  (1899)  160  N.  Y.  571,  55  N.  E.  297, 
dismissing  appeal  24  App.  Div.   110,  48  N.  Y.  S.  940;   People  v.  Roberta, 

(1896)  148  N.  Y.  360,  42  N.  E.  1082,  31  L.  R.  A.  399,  affirming  91  Hun  101  i 
34  N.  Y.  S.  641,  36  N.  Y.  S.  677;  People  v.  Angle,  (1888)  109  N.  Y.  564,  17 
N.  E.  413,  affirming  47  Hun  183,  14  N.  Y.  St.  Rep.  199;  Matter  of  Silkman, 
(1903)  88  App.  Div.  102,  84  N.  Y.  S.  1025;  Fort  v!  Cummings,  (1895)  90 
Hun  481,  36  N.  Y.  S.  36.    And  see  generally,  infra,  this  note,  §  6. 

a.  People  v.  Mosher,  (1900)  163  N.  Y.  32,  67  N.  E.  88,  79  A.  S.  R.  552, 
affirming  46  App.  Div.  68,  61  N.  Y.  S.  462. 

8.  Fort  V.  Cummings,  (1895)  90  Hun  481,  36  N.  Y.  S.  36. 

4.  Reed  v.  McCord,  (1889)  160  N.  Y.  330,  54  N.  E.  737,  affirming  18  App. 
Div.  381,  46  N.  Y.  S.  407;  People  v.  Fitch,  (1897)  164  N.  Y.  14,  47  N.  B. 
nS,  as  L.  R.  A.  591,  reversing  12  App.  Div.  681,  89  N.  Y.  S.  926»  42  K.  T.  i. 
IlIL 
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interpreted  b»  to  cdash  with  the  general  design,  bat  fllunild  be  in 
harmonions  snbseryience  thereto,  and  if  their  terms  conflict  with 
those  provisions  which  are  made  part  of  the  essential  f  rajxiework 
of  the  general  plan,  and  are  of  usual  continuous  and  imperious 
operation,  the  former  must  yield  and  adapt  themselves  to  the 
latter.'  And  where  a  word  occurs  in  one  constitutional  provision 
but  is  omitted  in  a  similar  provision,  the  omission  in  the  second 
instance  must  be  taken  to  be  intentional* 

6.  Rules  of  statutory  construction. —  The  broad  doctrine  is 
that  the  same  rules  apply  to  the  construction  of  the  constitution 
as  apply  to  the  construction  of  statutes.'^  This  doctrine,  however, 
is  subject  to  certain  qualifications.®  Thus,  the  language  of  a 
constitution  is  presumed  to  be  selected  with  more  care  and  exact- 
ness than  that  of  a  statute,  and  when  such  language  has  a  definite 
meaning,  there  is  no  occasion  for  construction,  and  it  is  not  the 
province  of  courts  to  speculate  upon  what  might  have  been 
intended.*  It  is  for  this  reason  that  the  familiar  rule  that  a 
statute  should  be  construed  so  as  to  give  effect,  if  possible,  to  all 

6.  People  y.  Potter,  (1S72)  47  N.  T.  376.  See  also  People  v.  Angle,  (1888) 
109  N.  Y.  564,  17  N.  E.  413.    And  see  art.  6,  §  4. 

6.  Sherrin  v.  O'Brien,  (1902)  188  N.  T.  186,  81  N.  E.  124,  117  A.  S.  R. 
841,  reversing  114  App.  Div.  890,  101  N.  Y.  8.  858.  See  infra,  p.  20,  Atnend- 
ment  and  Revision. 

7.  Sweet  v.  Syracuse,  (1891)  129  N.  Y.  316,  27  N.  E.  1081,  29  N.  B.  289, 
reversing  60  Hun  28,  14  N.  Y.  S.  421;  People  v.  Angle,  (1888)  109  N.  Y.  564, 
17  N.  B.  413;  Mangam  v.  Brooklyn,  (1885)  98  N.  Y.  585,  50  Am.  Rep.  706; 
People  V.  Fancher,  (1872)  50  N.  Y.  288;  People  v.  Potter,  (1872)  47  N.  Y. 
375;  In  re  New  York  Diet.  R.  Co.,  (1886)  42  Hun  621,  4  N.  Y.  St.  Rep. 
739,  affirmed  (1887)  107  N.  Y.  42,  14  N.  E.  187. 

8.  People  V.  Wemple,  (1891)  125  N.  Y.  485,  26  N.  B.  921;  People  v.  Van 
Allen,  (1873)  55  N.  Y.  31;  Settle  v.  Von  Evrea,  (1872)  49  N.  Y.  280;  In  re 
Oliver  Lee,  etc..  Bank,  (1860)  21  N.  Y.  9;  Barnes  v.  Arnold,  (1899)  45  App. 
Div.  314,  61  N.  Y.  S.  85,  affirmed  (1902)   169  N.  Y.  611,  mem.,  62  N.  E.  1093. 

9.  People  V.  Wemple,  (1891)  125  N.  Y.  485,  26  N.  B.  921;  People  v.  Van 
Allen,  (1878)  56  N,  Y.  81;  Settle  v.  Von  Evrea  (1872)  49  N.  Y.  280;  People 
V.  New  Yoric  Cent.  R.  Co.,  (1862)  24  N.  Y.  485,  affirming  84  Barb.  128; 
Deady  v.  Lyons,  (1899)  39  App.  Div.  139,  57  N.  Y.  S.  448;  Adams  v.  East 
River  Sav.  Inst.,  (1892)  65  Hun  145,  20  N.  Y.  S.  12,  affirmed  (1892)  136 
N.  Y.  62,  82  N.  B.  622. 

"  H  to  meet  exigencies  and  to  prevent  mischiefs  it  is  allowable,  sometimea, 
to  depart  from  the  strict  letter  of  a  law  and  imply  an  intent  not  clearly 
expressed  in  the  construction  of  ordinary  statutes,  which  may  be  framed'  in 
haste  and  with  none  of  the  formalities  that  attend  the  preparation  and 
adoption  of  a  state  constitution,  it  would  be  dangerous  in  the  extreme  to 
extend  the  operation  and  effect  of  a  written  constitution  by  construction 
beyond  the  fair  scope  of  its  terms,  merely  because  a  restricted  and  more  literal 
interpretation  might  be  supposed  to  be,  to  some  extent,  within  the  reaaoni 
which  led  to  the  introduction  of  some  particular  provision  plain  and  precise 
ia  ito  ttfiaa.*'     Par  AUen,  J.,  Settle  v.  V«n  Bvrea.   (1872)   49  N.  Y.  28a 
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of  its  provisions,  is  much  more  rigidly  applied  to  the  fonda- 
mental  law.*®  Moreover,  when  seeking  for  the  true  construction 
of  a  constitutional  provision,  it  must  constantly  he  remembered, 
that  its  authors  were  not  executing  a  delegated  authorily,  limited 
by  other  constitutional  restraints.  They  must  be  looked  upon  as 
the  founders  of  a  state,  intent  only  upon  establishing  such  prin- 
ciples as  seemed  best  calculated  to  produce  good  government,  and 
promote  the  public  happiness,  at  the  ex]^ense  of  any  and  all.  exist- 
ing institutions  which  might  stand  in  their  way." 

T.  Interpretation  of  words. —  Ordinarily  the  words  of  the  con- 
stitution must  be  taken  to  mean  what  they  most  directly  and 
aptly  express.  They  must  be  given  their  usual,  ordinary,  and 
popular  significance,**  and  not  a  vague  and  general  sense.  Rea- 
sonable certainty  is  a  quality  ascribed  to  the  constitution.*'  It 
will  be  presumed  that  the  f  ramers  of  the  constitution  used  the  lan- 

"Even  greater  care  and  caution  should  be  uaed  in  adding  or  striking  out 
words  from  a  provision  in  our  organic  law,  on  the  ground  that  it  is  neces- 
sary in  order  to  obtain  the  true  meaning  of  such  provision,  than  if  such 
provision  were  contained  in  a  statute,  because  the  fiuidamental  law  of  the 
state  is  presumed  to  be  and  indeed  is  prepared  with  the  very  greatest  delibera- 
tion and  adopted  only  after  every  opportunity  for  reflection  upon  the  meaning 
of  each  word  has  been  had  by  different  legislatures  and  by  the  people  at 
large."    People  v.  Wemple,  (1891)  125  N.  Y.  485,  26  N.  E.  921. 

10.  See  supra,  §  5. 

11.  In  re  Oliver  Lee,  etc..  Bank,  (1860)  21  N.  Y.  9.  To  the  same  effect, 
Barnes  v.  Arnold,  (1899)  45  App.  Div.  314,  61  N.  Y.  8.  85,  affirmed  (1902) 
189  N.  Y.  611,  mem.,  62  N.  E.  1093. 

12.  Sherrill  v.  O'Brien,  (1907)  188  N.  Y.  185,  81  N.  E.  124,  117  A.  S.  R 
841,  reversing  114  App.  Div.  890,  101  N.  Y.  S.  868;  People  v.  Mosher,  (1900) 
163  N.  Y.  32,  57  N.  E.  88,  79  A.  S.  R.  552,  affirming  45  App.  Div.  68,  61 
N.  Y.  S.  452;  In  re  Tuthill,  (1900)  163  N.  Y.  133,  57  N.  E.  303,  79  A.  S.  R. 
574,  49  L.  R.  A.  781,  affirming  36  App.  Div.  492,  55  N,  Y.  S.  657;  In  re 
Burns,  (1898)  155  N.  Y.  23,  49  N.  E.  246,  reversing  16  App.  Div.  507,  44 
N.  Y.  8.  930;  People  v.  O'Brien,  (1888)  111  N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R. 
684,  2  L.  R.  A.  255,  reversing  45  Hun  519,  10  N.  Y.  St.  Rep.  596;  People  v. 
Carr,  (1885)  100  N.  Y.  236,  3  N.  E.  82,  53  Am.  Rep.  161;  Wenzler  v.  People, 
(1874)  5S  N.  Y.  516;  People  v.  New  York  Cent.  R.  Co.,  (1862)  24  N.  Y. 
485,  affirming  34  Barb.  123;  Newell  v.  People,  (1852)  7  N.  Y.  9;  People  v. 
Hylan,  (1914)  163  App.  Div.  219,  148  N.  Y.  S.  287;  Haverstraw  v.  Eckerson, 
(1908)  124  App.  Div.  18,  108  N.  Y.  S.  506,  affirmed  (1908)  192  N.  Y.  54,  84 
N.  .B.  678;  Colonial  City  Traction  Co.  v.  Kmgston  City  R.  Co.,  (1897)  15 
App.  DFv.  195,  44  N.  Y.  S.  732,  affirmed  in  (1897)  153  N.  Y.  540,  47  N.  E. 
810;  Adams  v.  East  River  Sav.  Inst.,  (1892)  65  Hun  145,  20  N.  Y.  S.  12, 
affirmed  (1892)  136  N.  Y.  52,  32  N.  E.  622;  Countryman  v.  Norton,  (1880) 
21  Hun  17;  People  v.  Morgan,  (1874)  5  Daly  161,  affirmed  (1874)  58  N.  Y. 
679. 

18.  People  V.  New  York  Soc,  etc.,   (1900)    ISl  N.  Y.  233,  65  N.  &  10M| 
42  App.  Div.  83,  5S  N.  Y.  8.  953. 
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guage  employed  by  them  intelligently  and  according  to  its  custom- 
ary significance,  and  that  they  meant  what  they  said."  The  prin- 
ciple that  the  words  of  a  written  instrument  should  be  construed 
in  accordance  with  their  usual  and  literal  meaning,  applies  with 
more  than  usual  force  to  the  words  contained  in  a  constitution,  in- 
asmuch as  they  were  presumaWy  adopted  with  the  utmost 
deliberation."  The  makers  of  the  fundamental  law  are  supposed 
to  have  employed  the  ordinary  rules  of  grammar  in  the  construc- 
tion of  sentences.**  Also,  the  convention  in  framing 'the  consti- 
tution, and  the  people  in  adopting  it,  must  be  assumed  to  have 
in  mind  in  the  use  of  its  terms  the  meaning  which  had  been 
given  to  those  terms  before  they  were  inserted  in  the  constitu- 
tion, if  such  meaning  was  well  recognized  and  understood  at  that 
tima*'  Similarly,  a  term  will  be  deemed  to  have  been  used  in 
the  sense  it  had  acquired  from  long  legislative  usaga"  *'  When 
the  legislature  has  frequently  acted  with  reference  to  a  subject, 
and  always  in  such  a  way  as  to  give  a  certain  effect  or  meaning  to 
a  particular  word,  it  has  an  important  bearing  upon  the  meaning 
of  that  word  in  a  constitutional  provision  upon  the  same  subject, 
adopted  at  about  the  same  time.  Under  such  circumstances, 
and  in  the  absence  of  anything  to  indicate  a  different  intention, 

14.  People  V.  Hawkins,  (1898)  157  N.  Y.  1,  51  N.  E.  267,  68  A.  S.  R.  736, 
42  L.  R.  A.  490,  affirming  20  App.  Div.  494,  47  N.  Y.  S.  66;  People  v.  O'Brien, 
(1888)  111  N.  Y.  1,  18  N.  B.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing 
45  Hun  519,  10  N.  Y.  St.  Rep.  596;  In  re  Baird,  (1894)  142  N.  Y.  523,  37 
.V.  E.  619. 

16.  People  V.  Wemple,  (1891)  126  N.  Y.  486,  26  N.  E.  921;  People  v.  Van 
Allen,  (1873)  66  N.  Y.  31;  Settle  v.  Van  Evrea,  (1872)  49  N.  Y.  280;  People 
V.  New  York  Cent.  R.  O).,  (1862)  24  N.  Y.  485,  affirming  34  Barb.  123;  Deady 
V.  Lyons,  (1899)  39  App.  Div.  139;  Adams  v.  East  River  Sav.  Inst.,  (1892) 
65  Hun  146,  20  N.  Y.  S.  12,  affirmed  (1892)  136  N.  Y.  62,  32  N.  E.  622.  And 
see  supra,  p.  17,  Rules  of  Statutory  Oonatruotion, 

16.  Colonial  City  Traction  Co.  v.  Kingston  City  R.  Co.,  (1897)  15  App. 
Div.  195,  44  N.  Y.  S.  732,  affirmed  in  (1897)  153  N.  Y.  540,  47  N.  B.  810. 

17.  People  V.  Fallon,  (1896)  4  App.  Div.  82,  39  N.  Y.  S.  866,  affirmed 
( 1897)  162  N.  Y.  12,  46  N.  E.  296,  67  A.  S.  R.  492,  37  L.  R.  A.  227.  To  tlie 
dame  effect,  People  v.  Fabian,  (1903)  192  N.  Y.  443,  85  N.  E.  672,  127  A.  S.  R. 
917,  16  Ann.  Cas.  100,  18  L.  R.  A.  (N.  Y.)  684,  reversing  126  App;  Dir. 
S9,  111  N.  Y.  S.  140;  Cruger  v.  Hudson  River  R.  Ck>.,  (1864)  12  N.  Y.  100. 
Thus,  "when  the  article  was  adopted  which  forbade  any  kind  of  gambling, 
it  must  of  course  be  construed  to  include  those  things  which  had  usually 
been  understood  to  be  gambling,  or  things  of  the  like  nature,  and  not  to 
include  anything  which  at  that  time,  within  the  well-established  rule  of  law, 
was  not  gambling."  People  v.  Fallon,  (1896)  4  App.  Div.  82,  39  N.  Y.  S. 
865,  affirmed  in  ( 1897)  152  N.  Y.  12,  46  N.  E.  296,  67  A.  8.  R.  492,  37  L.  R.  A. 
287. 

15.  People  T.  Haverstraw,  (1896)  161  N.  Y.  76,  46  N.  E.  384,  reversing  80 
Hw  886,  80  y.  Y.  S.  326.    See  also  Weniler  v.  People,  (1874)  68  N.  Y.  618. 
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it  b  a  iwaonable  preBomptioii  that  the  f ramen  of  ibe  constitu- 
tion  adopted  the  word  with  the  meaning  that  it  had  acquired 
from  legislative  luaga  This  preBumption  is  strengthened  if, 
after  the  adoption  of  the  constitution,  the  l^slature  oontinues  to 
use  the  word,  during  session  after  session,  almost  without  ezcep- 
tion,  with  the  same  meaning  under  similar  circumstances/'^* 

8.  Amendment  and  revision. —  An  amended  constitution  must 
be  read  as  a  whole  and  as  if  every  part  had  been  adopted  at 
the  same  time,  and  eflFect  must  be  given  to  every  part  of  it,  each 
clause  explained  and  qualified  by  every  other  part.**    But  it  is 
a  familiar  rule  of  construction  that  if  there  is  any  repugnancy 
between  an  amended  constitution  and  the  original,  which  cannot 
be  so  construed  as  to  leave  them  both  to  stand  and  have  each  a 
legitimate  office  to  perform,  the    original    enactment   must    be 
deemed  to  have  been  repealed  by  the  later  expression/     "A 
repeal  by  impUoation  is  not  favored  even  in  regard  to  a  statute, 
stiU  less  can  it  be  favored  in  regard  to  any  provision  of  our 
oiganie  law.     It  is,  however,  a  question  of  intention  in  both 
cases.     The  power  that  made  can  unmake.       A  constitutional 
provision  can  be  impliedly  abrogated  by  the  adoption  of  another 
and  later  one  which  is  antagonistic  to  it,  although  the  original 
provision  may  in  terms  remain  unaltered.     The  later  will  of  the 
people  constitutionally  made  known  must  in  such  case  take  the 
place  of  the  other  provision,  even  though  it  may  still  in  form 
remain  in  the  organie  law  as  a  part  thereof.     It  can  only  be  said 
that  in  the  case  of  the  constitutional  amendment,  the  fact  of  its 
opposition  to  a  former  provision  and  the  intent  to  displace  it  by 
the  amendment  adopted  must  be  so  plainly  shown  by  the  pro- 
visions themselves  that  there  can  be  no  rational  doubt  in  regard 
to  it'' '    So,  where  the  language  of  a  constitutional  provision  is 

19.  People  ▼.  Haveretmw,  (1896)  Iffl  N.  Y.  76»  45  N.  X.  384,  reversing  80 
Hun  885,  80  N.  T.  &  825. 

20.  People  v.  Angle,  (1888)  109  N.  T.  564,  17  N.  X.  418;  People  v.  Bobertt, 
(1895)  91  Hun  101,  84  N.  T.  S.  641,  36  N.  T.  S.  677,  affirmed  (1896)  148 
N.  Y.  360,  42  N.  S.  1082,  31  L.  R.  A.  399.    See  generally,  supra,  fi  5. 

1.  People  ▼.  Mete,  (1908)  193  N.  Y.  148,  85  N.  B.  1070,  24  L.  R.  A.  (N.  a^ 
201,  reveraing  126  App.  Div.  912,  110  N.  Y.  S.  1141;  In  re  Tuthill,  (1900) 
163  N.  Y.  133,  67  N.  B.  303,  79  A.  S.  R.  574,  49  L.  R.  A.  781,  affirming  86 
App.  Div.  492,  55  N.  Y.  a  657;  People  v.  Rice,  (1892)  135  N.  Y.  473,  31 
K.  B.  921,  16  L.  R.  A.  886,  affirming  65  Hun  236,  20  N.  Y.  S.  293,  and 
reversing  65  Hun  268,  20  N.  Y.  8.  97;  People  ▼.  Angle,  (1888)  109  N.  Y.  564, 
17  N.  B.  418;  People  v.  Hylaa,  (1914)   163  App.  Div.  219,  148  N.  Y.  S.  287. 

8.  People  V.  Riee,  (1892)  135  N.  Y.  473,  31  N.  B.  921,  16  L.  R  A  836, 
6i  Hub  288.  to  K.  Y.  &  97. 
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changed  on  its  inclusion  in  a  revised  or  new  constitution,  the 
change  should  be  taken  to  be  intentional  and  to  emanate  from  a 
desire  of  the  framers  to  alter  the  construction  theretofore  given 
such  provision.* 

9*  Redeclaration. —  A  constitatioiial  provision  which  is  but  a 
redeclaration  of  a  similar  provision  must  be  construed  as  a  con- 
tinuation of  the  former,  and  not  as  a  new  and  independent 
stipulation.^  This  rule,  however,  does  not  obtain  where  it  is 
apparent  from  a  consideration  of  other  provisions  in  the  new 
constitution  that  the  framers  otherwise  intended.'  So,  "  where- 
in framing  a  new  or  amended  constitution  the  framers  of  an 
article  relating  to  the  same  subject  matter  that  is  embraced  in  an 
article  or  provision  of  the  former  constitution,  which  has  received 
a  judicial  construction,  employ  different  language,  or,  while 
employing  the  same  language,  add  to  it  words  of  qualification, 
limitation  or  restriction,  it  must  be  held  that  they  intended  to 
avoid  the  effects  of  the  construction  placed  upon  the  article  or 
provision  as  it  existed  in  the  former  constitution.''  * 

lo.  Change  of  policy. —  The  oonrts  cannot  disp^ise  with  a 
constitutional  provision  merely  because  the  policy  leading  to  its 
creation  has  ceased  or  changed.  ''When,  however,  that  change 
in  constitutional  policy  is  proved  by  wholly  incontestable  and 
overwhelming  evidence  and,  indeed,  is  nowhere  challenged  or 
denied,  and  where  effect  to  such  change  has  been  given  in  terms 
by  amendments  to  more  than  one  section  of  the  constitution,  and 
where  it  appears  that  the  provision  in  still  another  section, 
although  not  stricken  out  by  an  amendment  in  terms,  is  by  the 
other  amendments  left  without  reason  or  excuse  for  its  existence, 
it  is  not  too  much  to  hold  that  in  such  a  case  the  alterations  and 

S.  People  r.  Van  AHen,  (1875)  55  N.  Y.  81. 

4.  Allison  y.  Welde,  (1902)  172  N.  Y.  421,  65  N.  B.  263,  reyerting  71  App. 
Div.  629,  76  N.  Y.  S.  1008;  People  v.  Mosher,  (1900)  163  N.  Y.  32,  57  N.  E. 
88,  79  A.  S.  R.  552,  affirming  45  App.  Div.  68,  61  N.  Y.  S.  452;  SUte  Board 
of  Pharmacy  y.  Bellinger,  (1910)  138  App.  Diy.  12,  122  N.  Y.  S.  651;  People 
y.  Roberts,  (1895)  91  Him  101,  34  N.  Y.  S.  641,  36  N.  Y.  S.  677,  affirmed 
(1896)  148  N.  Y.  360,  42  N.  K.  1082,  81  L.  R.  A.  399;  Smith  y.  St.  Lawrence 
County,  (1895)  90  Hun  568,  36  N.  Y.  S.  40,  affirmed  (1896)  148  N.  Y.  187, 
42  N.  E.  592.  See  also  In  re  Brenner,  (1902)  170  N.  Y.  185,  63  N.  E.  133, 
affirming  67  App.  Diy.  628,  74  N.  Y.  S.  1121,  67  App.  Diy.  375,  73  N.  Y.  S. 
689,  67  App.  Diy.  368,  73  N.  Y.  S.  741;  In  re  Empire  City  Bank,  (1858) 
IS  N.  Y.  199. 

5.  People  y.  Roberts,  (1875)  91  Hun  101,  34  N.  Y.  8.  641,  36  K.  Y.  S.  677, 
affirmed  (1896)   148  N.  Y.  360,  42  N.  E.  1082,  31  L.  R.  A.  399. 

6.  Smith  y.  St.  Lawrence  County,  (1895)  90  Hun  568,  36  N.  Y.  a  40. 
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amendmentg  which  have  been  actually  made  in  the  course  of  the 
attempt  to  effect  the  change  of  policy,  do  in  effect  and  by  impli- 
cation strike  out  and  abrogate  a  proviaion  which,  by  reason  of  thfl 
amendments^  has  no  longer  any  excuse  for  existenoa'' ' 

IL    Aids  to  Interpretation 

II.  Proceedings  of  convention. —  For  the  purpose  of  dis- 
covering the  reason  which  moved  the  constitutional  convention 
to  adopt  a  particular  provision,  the  debates  and  proceedings  of 
the  convention  may  be  considered  by  the  courts."  They  may 
refer  to  and  consult  "the  journals  and  debates  of  the  constitu- 
tional convention  which  formulated  a  given  article  or  section  of 
the  constitution,  in  order  to  gain  light  upon  its  correct  inter- 
pretation or  application."  •     So,  the  purpose  and  intended  effect 

7.  People  v.  Rice,  (1892)  136  N.  Y.  473,  31  N.  E.  921,  16  L.  R.  A.  836, 
affirming  65  Hun  236,  20  N.  Y.  S.  293,  and  reversing  66  Hun  263,  20  N.  Y.  8. 
97.     See  supra,  p.  20,  Amendment  <md  Revision, 

S.  People  V.  Pelham,  (1916)  216  N.  Y.  874,  109  N.  E.  613,  reversing  166 
App.  Div.  779,  162  N.  Y.  S.  428;  SherriU  v.  O'Brien,  (1807)  188  N.  Y.  185, 
81  N.  E.  124,  117  A.  S.  R.  841,  reversing  114  App.  Div.  890,  101  N.  Y.  8. 
858;  People  v.  New  York  Soc,  etc.,  (1900)  162  N.  Y.  429,  56  N.  E.  1004; 
People  V.  Roberts,  (1896)  148  N.  Y.  360,  42  N.  E.  1082,  31  L.  R.  A.  399; 
People  V.  Van  Allen,  (1873)  66  N.  Y.  31;  Lewkowicz  v.  Queen  Aeroplane  Co., 
(1912)  164  App.  Div.  142,  138  N.  Y.  S.  983,  affirmed  (1913)  207  N.  Y.  290, 
100  N.  E.  796;  McGrath  v.  Grout,  (1902)  69  App.  Div.  314,  74  N.  Y.  S.  782, 
affirmed  (1902)  171  N.  Y.  7,  63  N.  E.  647;  Matter  of  Sweeley,  (1896)  12 
Misc.  174,  33  N.  Y.  8.  369,  affirmed  (1895)   146  N.  Y.  401,  42  N.  E.  543. 

9.  Goedel  v.  Palmer,   (1897)    16  App.  Div.  86,  44  N.  Y.  8.  301,  affirmed 

(1897)  152  N.  Y.  412,  46  N.  E.  851.  To  the  same  effect,  People  v.  Pelham, 
(1916)  215  N.  Y.  374,  109  N.  E.  513,  reversing  166  App.  Div.  779,  152  N.  Y.  B. 
428;  Lewkowicz  v.  Queen  Aeroplane  (3o.,  (1913)  207  N.  Y.  290,  100  N.  B. 
796,  affirming  154  App.  Div.  142,  138  N.  Y.  8.  983;  People  v.  Craig,  (1900) 
195  N.  Y.  190,  88  N.  E.  38;  Matter  of  Gibson,  (1909)  195  N.  Y.  466,  88  N.  & 
1100,  dismissing  appeal  128  App.  Div.  769,  113  N.  Y.  8.  266;  8herrill  v. 
O'Brien,  (1907)  188  N.  Y.  186,  81  N.  E.  124,  117  A.  8.  R.  841,  reversfaig 
114  App.  Div.  890,  101  N.  Y.  8.  858;  Sargent  v.  Board  of  Education,  (1904) 
177  N.  Y.  317,  69  N.  E.  722,  affirming  76  App.  Div.  588,  79  N.  Y.  S.  127; 
In  re  New  York  Juvenile  Asylum,  (1902)  172  N.  Y.  60,  64  N.  B.  764,  affirming 
69  App.  Div.  616,  75  N.  Y.  8.  1129;  In  re  Guden,  (1902)  171. N.  Y.  529, 
64  N.  E.  451,  affirming  71  App.  Div.  422,  75  N.  Y.  8.  794;  People  ▼.  Lyman, 

(1898)  157  N.  Y.  368,  62  N.  E.  132,  affirming  30  App.  Div.  136,  60  N.  Y.  8. 
444,  51  N.  Y.  8.  641;  People  v.  Fitch,  (189-7)  154  N.  Y.  14,  47  N.  E.  M3, 
38  L.  R.  A.  591,  reversing  12  App.  Div.  681,  39  N.  Y.  8.  926,  42  N.  Y.  S.  1151; 
In  re  Keymer,  (1896)  148  N.  Y.  219,  42  N.  E.  667,  35  L.  R.  A.  447,  affirming 
89  Hun  292,  35  N.  Y.  8.  161;  People  v.  Roberts,  (1896)  148  N.  Y.  360, 
42  N.  E.  1082,  31  L.  R.  A.  399,  affirming  91  Hun  101,  34  N.  Y.  8.  641,  80 
N.  Y.  8.  677;  People  v.  Rice,  (1892)  135  N.  Y.  473,  31  N.  E.  921,  16  L.  R.  A. 
836,  affirming  65  Hun  236,  20  N.  Y.  8.  293,  reversing  65  Hun  263,  20  N.  Y.  S. 
97;  People  v.  Van  Allen,  (1873)  66  N.  Y.  31;  Coutant  v.  People,  (1838) 
11  Wend.  611;  McGrath  v.  Grout,  (1902)   69  App.  Div.  314,  74  N.  Y.  S.  782. 
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of  a  provision  as  stated  or  oaflined  in  the  repoit  of  the  committee 
may  be  considered  in  construing  that  provision.^^  It  is  donbtfal, 
however,  whether  the  ooorts  give  the  proceedings  and  debates 
much  weight  in  arriving  at  a  proper  construction.  It  is  notice- 
able that  th^  seem  to  use  such  proceedings  as  a  fortification  to 
a  conclusion  already  formed  by  the  aid  of  other  rules  of  inter- 
pretation." Tlw^  it  has  been  said  that  debates,  ''at  best,  are 
inconclusive,  for  they  only  show  the  opinions  of  the  speakers; 
others  may  have  proceeded  on  quite  different  grounds.''  ^'  The 
fact  that  a  word  contained  in  a  constitutional  provision  as 
originally  reported  was  stricken  therefrom  before  its  final  adop- 
tion is  a  strong  argument  against  any  construction  of  that  pro- 
vision which  would  require  the  insertion  of  that  word.^* 

12.  Historical  foundatioii  and  existing  law. —  In  giving  con- 
struction to  a  provis  i  of  the  constitution,  its  history  and  the 
conditions  and  eiieumstanees  attending  its  adoption  must  be 
kept  in  view.**    "  The  original  constitution  of  1777  was  framed 

affirmed  (1902)  171  N.  Y.  7,  ©3  N.  E.  647;  Gould  v.  Mahaney,  (1899)  S9 
App.  Div.  42©,  57  N.  Y.  S.  368;  Matter  of  TutMU,  (1899)  36  App.  Div.  492, 
56  N.  Y.  S.  657,  affirmed  in  (1900)  163  N.  Y.  133,  57  N.  B.  303,  79  A.  S.  R. 
574,  49  Li  R.  A.  781;  Parish  v.  Rogeri,  (1897)  20  App.  Div.  279,  46  N.  Y.  S. 
1058;  Rathbone  v.  Wirth,  (1896)  6  App.  Div.  277,  40  N.  Y.  S.  535,  affirmed 

(1896)  150  N.  Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408;  Matter  of  Sweeley, 
(1895)  12  Misc.  174,  33  N.  Y.  a  369,  affirmed  (1895)  146  N.  Y.  401,  42  N.  E. 
64S;  People  v.  Rochester,  (1877)  11  Hun  241;  Lindenmuller  ▼.  People,  (1861) 
33  Barb.  548. 

10.  People  Y.  New  York  Soe.,  «te.,  (1900)  162  N.  Y.  429,  56  N.  B.  1004; 
Reed  ▼.  McCord,  (1889)  160  N.  Y.  880,  54  N.  B.  787,  affirming  18  App.  Diy. 
881,  46  N.  Y.  S.  407;  People  v.  Lyman,  (1898)  157  N.  Y.  368,  52  N.  E.  132, 
affirming  3D  App.  Div.  135,  50  N.  Y.  S.  444,  51  N.  Y.  S.  641;  People  v.  Fiteh, 

(1897)  154  N.  Y.  14,  47  N.  B.  983,  38  L.  R.  A.  591,  reversing  12  App.  Div. 
581,  39  K.  Y.  S.  926,  42  N.  Y.  S.  1131;  People  v.  Barker,  (1891)  152  N.  Y. 
417,  46  N.  E,  875,  reversing  6  App.  Div.  356,  89  N.  Y.  S.  682;  Lewkowicz  v. 
Queen  Aeroplane  Co.,  (1912)  154  App.  Div.  142,  188  N.  Y.  S.  983,  affirmed 
(1918)  207  N.  Y.  290,  100  N.  E.  796. 

11.  Lewkowiei  v.  Queen  Aeroplane  Co.,  (1913)  207  K.  Y.  290,  100  N.  £. 
796,  affirming  154  App.  Div.  142,  138  K.  Y.  S.  983;  People  v.  Roberts,  (1896) 
148  N.  Y.  360,  42  N.  B.  1082,  31  L.  R.  A.  399;  Wenzler  v.  8tete,  (1874) 
68  N.  Y.  516;  Matter  of  Lee's  Bank,  (1860)  21  N.  Y.  13;  Lewkowicz  v. 
Queen  Aeroplane  Co.,  (1912)  154  App.  Div.  142,  138  N.  Y.  S.  983,  affirmed 
(1913)  207  N.  Y.  290,  100  N.  E.  796;  People  v.  Rochester,  (1877)  11  Hun 
241;  Clark  v.  People,  (1841)  26  Wend.  599;  Coutent  v.  People,  (1833) 
11  Wend.  511;  People  v.  Morgan,  (1874)  5  Daly  161,  affirmed  (1874)  58 
K.  Y.  679.     See  alto  People  v.  New  York  Cent.  R.  Co.,  (1862)  24  N.  Y.  485. 

IS.  Wenzler  v.  State,   (1874)   58  N.  Y.  516;  People  v.  Morgan,  (1674)  5 
Daly  161,  affirmed  (1874)  58  N.  Y.  679. 
IS.  In  re  Wools^,  (1884)  95  K.  Y.  135,  reversing  ^9  Hun  626. 
14.  8«PMt  v.  SjrnMUe,  (1891)  129  N.  T.  816,  27  N.  B.  1981,  It  M.  &  tti^ 
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bjr  and  for  an  orgaaized^  orderlj  and  self-gOTamiiig  society  and 
waa  in  large  measure  the  adaptation  of  established  civil   rules 
and  instittttions  to  the  new  conditions  wrought  hj  the  complete 
diandntion  of  the  allegiance  of  the  colonies  to  the  British  crown. 
It  aflfluned  the  existence  and  perpetuation  of  the  fundamental 
and  acknowledged  rules  and  principles  preservative  of  civic  order 
and  co-operation  and  prerequisite  to  its  operation  and  which  in  so 
far  as  thsy  are  not  expressed  must  be  read  into  it,  because  obedi- 
ence to  ihem  is  ess^itial  to  its  utility  and  purpose."  ^*    Also,  the 
provisions  of  the  constitution  will  be  presumed  to  have   been 
adopted  with  reference  to,  and  to  imply  a  knowledge  of,  existing 
lawB." 

roverslng  60  Hun  28,  14  N.  T.  S.  421.     To  the  same  effect.  People  v.  Pelhaniy 
(1916)  215  N.  y.  374,  109  N.  E.  613,  reversing  166  App.  Div.  779,  162  N.  Y.  S. 
428;  Lewkowicz  v.  Queen  Aeroplane  Co.,   (1913)   207  N.  Y.  290,  lOO  N.  E. 
796,  affirming  164  App.  Div.  142,  138  N.  Y.  S.  983;  Lord  v.  EquitaUe  Li£a 
Assur.  Soc.,  (1909)    194  N.  Y.  212,  87  N.  E.  443,  22  L.  R.  A.   (N.  S.)   420, 
reversing  126  App.  Div.  937,  110  N.  Y.  S.  1135;  People  v.  State  Board  of 
Tax  C6m'rs^  (1903)  174  N.  Y.  417,  67  N.  E.  69,  106  A.  S.  R.  674,  63  L.  R.  A. 
884,  affirmed  199  U.  S.  1,  25  S.  Ct.  705,  50  U.  S.  (L.  ed.)  66,  4  Ann.  Cas.  381, 
and  revermng  79  App.  Div.  183,  80  N.  Y.  S.  85,  79  App.  Div.  643,  80  N.  Y.  8. 
1145;  Massachusetts  Nat.  BaJik  v.  Shinn,   (1900)    163  N.  Y.  360,  57  N.  E. 
611,  affirming  18  App.  Div.  276,  46  N.  Y.  S.  329;  People  v.  Lyman,   (1898) 
157  N.  Y.  368,  62  N.  E.  132,  affirming  30  App.  Div.  135,  50  N.  Y.  S.  444, 
51  N.  Y.  8.  641;  People  v.  Fitch,   (1897)    154  N.  Y.  14,  47  N.  E.  983,  38 
L.  R.  A.  591,  reversing  12  App.  Div.  581,  39  N.  Y.  8.  926,  42  N.  Y.  S.  1131; 
Rathbone  v.  Wirth,   (1896)    150  N.  Y.  459,  46  N.  E.  16,  34  L.  R.  A.  408, 
affirming  6  App.  Div.  277,  40  N.  Y.  8.  585;  People  v.  Anglte,  (1888)  109  N.  Y. 
564,  17  N.  E.  413;  In  re  Woolsey,   (1884)    95  N.  Y.  136,  reversing  29  Hun 
626;  People  v.  Dayton,  (1874)   55  N.  Y.  367;  Stephens  v.  Reynolds,  (1862) 
6  N.  Y.  454;  Livingston  v.  Neiv  York,  (1831)  8  Wend.  85,  22  Am.  Dec.  622; 
People  V.  Mosher,  (1899)   45  App.  Div.  68,  61  N.  Y.  S.  452,  affirmed   (1900) 
163  N.  Y.  32,  57  N.  E.  88,  79  A.  S.  R.  652;  People  v.  Roberts,  (1895)  91  Hun 
101,  34  N.  Y.  S.  641,  36  N.  Y.  8.  677,  affirmed  in  (1896)   148  N.  Y.  360,  42 
N.  B.  1082,  m  L.  R.  A.  309;  Reilly  v.  Gray,  (1894)  77  Hun  402,  28  N.  Y.  a 
811;  Admiral  Realty  Co.  v.  New  York,  (1912)   76  Misc.  345,  135  N.  Y.  & 
384,  affirmed   (1912)   206  K.  Y.  110,  99  N.  E.  241,  Ann.  Gaik  1914A  1064} 
People  V.  Morgan,  (1874)  5  Daly  161,  affirmed  (1874)  58  N.  Y.  679. 

16.  Gantier  v.  Ditmar,  (1912)  204  K.  Y.  20,  97  N.  B.  464,  Ann.  Gas.  19130 
960,  affinqing  144  App.  Div.  721,  129  N.  Y.  8.  834. 

16^  Waters  v.  Gerard,  (1907)  189  N.  Y.  302,  82  N.  E.  143,  121  A.  8.  R.  886, 
12  Aim.  Cas.  397,  24  L.  R.  A.  (N.  S.)  958,  affirming  106  App.  Div.  481,  94 
N.  Y.  &  702;  People  v.  Lyman,  (1898)  157  N.  Y.  368,  62  N.  B.  132,  afflrmlng 
30  App.  Div.  135,  50  N.  Y.  S.  444,  61  N.  Y.  8.  641;  People  v.  Barker,  (1897) 
152  N.  Y.  417,  46  N.  B.  876,  reversing  6  App.  Div.  356,  39  N.  Y.  8.  682; 
People  T^  Roberts,  (1896)  148  N.  Y.  360,  42  N.  B.  1082,  31  L.  R.  A.  399, 
affirming  91  Hun  101,  34  N.  Y.  8.  641,  36  N.  Y.  8.  677;  People  v.  Ratbboiie, 
(180ir^  146  K.  Y.  434,  40  N.  E.  306,  28  L.  R.  A.  384;  Mack  v.  People,  (1880) 
82  N.  Y.  236;  Wenzler  v.  People,  (1874)  58  N.  Y.  616;  People  v.  Danidl, 
(1874)  50  N.  Y.  274,  affirming  6  Lana.  44;  People  v.  P«tter,  (1872)  47  N.  Y. 
t«i|  FMfIa  T.  BniMr,  (1857)  15  K.  Y.  682;  People  T.  Ifodier,  (1899)  45 


Diaitized  bv  VjQOQIC 


OOySTTTTTTIOyAL  INTERPRETATIOy  IS 

AMt  t»  Istfirpntatlott  i  13 

1$.  Objecdonable  coniequencet. —  A  oonrtitational  provision, 
Kke  a  statate,  dioold  not  be  so  oonstmed  as  to  work  a  public  mis- 
ohief,  unless  the  language  used  is  of  such  explicit  and  unequivocal 
import  as  to  leave  no  other  course  open  to  the  court^^  Accord-' 
ingly,  if  possible^  it  will  be  construed  so  as  to  avoid  unreasonable 
and  absurd  conclusions.^*  Moreover,  the  court  should  not  assume 
that  public  officers  will  not  perform  their  duty  or  will  fail  to 
discharge  the  responsibilities  imposed  upon  them  hj  law  in  an 
honest  and  proper  manner.^  Nor  is  distrust  of  the  I^gidature 
a  proper  ground  for  giving  a  constitutional  provision  a  force 
which  its  natural  interpretation  does  not  warrant'^ 

App.  Dhr.  6S,  61  K.  Y.  S.  452,  afBrmed  (1900)  163  K.  T.  82,  S7  K.  E.  SS, 
79  A.  s:  R.  5S2;  People  v.  Young,  (1S97)  18  App.  Div.  162,  46  K.  Y.  S.  772; 
Chittenden  ▼.  Wurster,  (1897)  14  App.  Div.  483,  43  N.  Y.  S.  1035;  People 
T.  Morgan,  (1874)  5  Daly  161,  affirmed  (1874)  58  N.  Y.  679. 

Thus,  where,  at  the  time  a  constitutional  provision  was  framed,  there  was 
a  well  known  office  in  nearly  every  county  of  the  state,  which  had  been 
known  in  the  colony  and  the  state  for  over  two  hundred  years  l^  the  speeifie 
designation  of  "  justice  of  the  peace,**  it  was  held  that  it  must  be  understood 
that  it  is  that  office,  and  no  other,  which  was  meant  when  it  was  specifically 
referred  to  by  name,  and  that  in  a  county  where  there  was  no  such  office 
by  name  it  did  not  mean  to  include  offices  there  of  a  different  name  because 
they  were  created  to  exercise  in  part  the  functions  of  a  justice  of  the  peace. 
People  V.  Morgan,  (1874)  5  Daly  161,  affirmed  (1874)  58  N.  Y.  679. 

In  People  ▼.  Mosher,  (1899)  45  App.  Diy.  68,  61  N.  Y.  S.  452,  affirmed 
(1900)  163  N.  Y.  32,  57  N.  E.  88,  79  A.  S.  R.  552,  the  court  said:  "  It  is  a 
familiar  rule  of  construction,  which  I  will  again  revert  to,  that  the  framers 
of  constitutions  and  of  statutes  are  presumed  to  have  a  knowledge  of  existing 
laws,  and  that  the  instruments  which  they  frame  and  adopt  are  framed  and 
adopted  in  reference  to  such  existing  laws.  We  must  keep  in  mind  that 
the  constituticm  was  not  framed  for  a  people  entering  into  a  poUtieal  society 
for  the  first  time,  but  for  a  community  already  orgaaised  and  furnished  with 
legal  and  political  institutions  adapted  to  all  or  nearly  all  the  purposes  of 
eiyil  goyemment;  and  that  it  was  not  intended  to  abolish  those  institutions, 
exoept  so  far  as  they  were  repugnant  to  the  oonstitution  then  framed." 

17.  People  Y.  LmriUard,  (1892)  185  N.  Y.  285,  31  N.  S.  1011.  See  also 
supra,  |  1. 

18.  People  Y.  Moshar,  (1899)  46  App.  Dir.  68,  61  N.  Y.  &  462,  affirmed 
(1900)  163  N.  Y.  32,  57  N.  B.  88,  79  A.  8.  R.  562.  See  also  Landers  y.  Statea 
Island  R.  Co.,  (1873)  53  N.  Y.  450,  reversing  IS  Abb.  Pr.  (N.  S.)  38;  People 
Y.  Gardner,  (1871)  46  N.  Y.  812,  affirming  59  Barb.  198;  People  y.  New  Yoric 
Onl  R.  Oo.,  (1862)  24  K.  Y.  485,  affirming  34  Barb.  123;  Matter  of  Silkmaa, 
(1903)  88  App.  DiY.  102,  84  N.  Y.  S.  1025;  Adams  y.  Ssst  River  SaY.  Inst, 
(1892)  65  Hun  145,  20  N.  Y.  S.  12,  sffirmed  (1892)  136  N.  Y.  52,  32  N.  E.  622. 

19.  People  Y.  Lyman,  (1898)  157  N.  Y.  368,  52  N.  B.  132,  affirming  30  App. 
IMy.  13S,  50  K.  Y.  &  444,  51  N.  Y.  S.  641.  To  the  same  effect,  Matter  of 
Simons  Y.  McGuire,  (1911)  145  App.  DIy.  471,  130  K.  Y.  &  306. 

90.  People  y.  Brooklyn,  (1807)  162  N.  Y.  309,  46  N.  BL  862,  affirming  11 
App.  DiY.  114,  42  N.  Y.  a  657;  Oteik  t.  SIsI^  (1804)  Itt  N.  T.  101,  36 
M.  &  017. 
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IIL    Presentation  of  Constitutional  Question 

14.  Persoils  entitled  to  raise  question — ^^  The  courts  will  not 
listen  to  any  objection  that  an  act  is  unconstitutional  unless  the 
person  raising  the  question  has  some  property-  or  other  right 
which  is  necessarily  involved  in  the  determination  and  which  will 
necessarily  be  affected  thereby/'*     A  corporation  may  invoke  the 


1.  Matter  of  Lent,  (1900)  47  App.  Div.  349,  62  N.  Y.  S.  227.  To  the  1 
effect.  In  re  Keeney,  (1909)  194  N.  Y.  281,  87  N.  E.  428,  affirming  128  App. 
Div.  893,  112  N.  Y.  S.  1148;  People  v.  Turner,  (1889)  117  N.  Y.  227,  22  N.  E. 
1022,  15  A.  S.  R.  498,  affirming  49  Hun  466,  2  N.  Y.  S.  263;  People  v. 
Brooklyn,  etc.,  R.  Co.,  (1882)  89  N.  Y.  75;  Pierrepont  v.  Lovelesa,  (1878) 
72  N.  Y.  211;  Marvin  Realty  Co.  v.  Barre,  (1910)  142  App.  Div.  4,  126 
N.  Y.  S.  483;  Duffy  v.  Shirden,  (1910)  139  App.  Div.  755,  124  N.  Y.  S,  529; 
People  V.  Wells,  (1904)  99  App.  Div.  364,  91  N.  Y.  S.  219,  affirmed  (1905) 
181  N.  Y.  252,  73  N.  E.  1025;  People  v.  Folks,  (1903)  89  App.  Div.  171,  85 
N.  Y.  S.  1100;  Board  of  Education  v.  Board  of  Education,  (1902)  76  App. 
Div.  355,  78  N.  Y.  S.  622,  affirmed  (1904)  179  N.  Y.  556,  71  N  E.  1128; 
People  V.  Skinner,  (1902)  74  App.  Div.  58,  77  N.  Y.  S.  36;  Schneider  v. 
Rochester,  (1895)  90  Hun  171,  35  N.  Y.  S.  786,  appeal  dismissed  (1898)  155 
N.  Y.  619,  50  N.  E.  201;  People  v.  Fitzpatrick,  (1883)  30  Hun  493. 

Thus,  as  the  attorney-general,  in  an  action  brought  by  him,  represents  only 
the  whole  people  and  the  public  interests,  no  question  can  be  presented  therein 
affecting  mere  individual  and  private  rights.  People  v.  Brooklyn,  etc.,  R.  Co.. 
(1882)   89  N.  Y.  75. 

Likewise,  a  person  made  defendant  in  an  action  to  compel  the  registration 
of  lands  undfer  article  12  of  the  Real  Property  Law  merely  as  an  owner  of 
contiguous  property,  cannot  attack  the  constitutionality  of  that  law,  his 
rights  being  in  no  wise  affected  by  the  proceeding.  Marvin  Realty  Co.  v. 
Barre,   (1910)    142  App.  Div.  4,  126  N.  Y.  S.  483. 

The  provisions  of  the  Tax  Law  (L.  1896,  ch.  908,  §  220,  subd.  3)  will  not 
be  held  invalid  upon  an  objection  made  by  persons  subject  to  the  lowest 
rate  of  taxation  (with  a  single  exception  whieh  would  not  invalidate  the  law) 
on  the  ground  that  the  rate  of  taxation  varies  according  to  the  relation  that 
a  grantee  of  property  subjected  to  taxation  bears  to  the  grantor,  since  they 
have  no  valid  cause  of  complaint.  In  re  Keeney,  (1909)  194  N.  Y.  281,  87 
N.  E.  428,  affirming  128  App.  Div.  893,  112  N.  Y.  S.  1148. 

The  board  of  education  of  a  union  free  school  district  cannot  maintain 
an  action  to  have  a  statute,  transferring  a  portion  of  its  territory  to  another 
school  district,  declared  unconstitutional  on  the  ground  that  its  inhabitants 
would  be  obliged  to  pay  a  larger  tax  for  the  purpose  of  liquidating  the 
outstanding  obligations  of  the  district  than  they  would  if  the  statute  had  not 
been  enacted,  as  the  only  persons  interested  in  the  determination  of  that 
question  are  the  taxpayers  and  creditors  of  the  plaintiff  school  district.  Board 
of  Education  v.  Board  of  Education,  (1902)  76  App.  Div.  366,  78  N.  Y.  S 
522,  affirmed  (1904)  179  N.  Y.  656,  71  N.  E.  1128. 

In  a  proceeding  instituted  under  the  General  Drainage  Act  by  the  super- 
visor of  the  town  of  East  Chester,  who  is  also  the  president  of  its  board  of 
health,  to  drain  lands  which  have  been  determined  by  the  board  of  health  to 
be  a  menace  to  the  public  health,  the  supervisor  may  properly  question  tiM 
constitutionality  of  the  local  act.  Matter  of  Lent,  ( 1900)  47  App.  Div.  340, 
62  N.  Y.  S.  227.  In  that  case  the  court  said:  "  It  is  .  .  .  made  to  appear 
that  the  miperviior  it  not  alone  a  public  officer,  but  that  his  duties  bm  nieh 
officer  require  that  he  care  for  the  public  health.      The  officer,  therefor^ 
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protection  of  the  oonstitation  in  the  manner  and  on  the  same 
grounds  as  an  individuaL*  However,  as  a  foreign  corporation 
may  come  within  the  jurisdiction  of  this  state  only  by  permia- 
8ion,  express  or  implied,  it  cannot  attack  the  constitutionality  of 
conditions  imposed  by  the  legislature  of  this  state  on  its  right 
to  sua* 

15.  Presentation  of  question;  waiver;  estoppel. —  A  constitu 
tional  question  may  be  raised  by  a  direct  proceeding/  So;  it  is 
entirely  proper  to  set  up  the  unconstitutionality  oi  a  statute  by 
way  of  plea;^  or  it  may  be  raised  by  demurrer,*  or  by  objection, 
motion,  or  exception.^  But  an  individual  may  waive  a  constitu- 
tional provision  in  his  favor  or  for  his  protection  where  it  is 
exdusivdy  a  matter  of  private  right  and  no  consideration  of  pub- 
lic morals  or  policy  is  involved,  and  having  once  done  so  he  can- 
not subsequently  invoke  the  protection  of  the  provision,*     So, 

stands  in  this  matter  as  the  representative  of  aU  of  the  inhabitants  of  the 
town  and  has  an  interest  above  that  possessed  by  the  private  citizen.** 

2.  People  V.  Priest,  (1912)  206  N.  Y.  274,  99  N.  E.  647,  affirming  160  App. 
Div.  19,  133  N.  Y.  S.  1087. 

S.  Anglo- American  Provision  Co.  v.  Davis  Provision  Co.,  (1900)  60  App. 
Div.  273,  63  N.  Y.  S.  987,  affirmed  (1902)  169  N.  Y.  506,  62  N.  E.  587,  88 
A.  S.  R.  606. 

4.  People  V.  Wintermute,  (1909)  194  N.  Y.  99,  86  N.  E.  818,  reversing  127 
App.  Div.  933,  111  N.  Y.  8.  1135. 

Thus,  objection,  if  substantial,  that  the  use  of  a  voting  machine  violates 
the  constitution,  should  be  determined  in  a  direct  proceeding  by  mandamus, 
or  otherwise,  to  compel  the  rejection  of  the  machines  and  the  use  of  the 
paper  ballot,  in  which  the  subject  can  be  fully  investigated  and  the  question 
fUrly  determined.     People  v.  Wintermute,  supra. 

5.  People  V.  Ostrander,  (1911)   144  App.  Div.  860,  129  N.  Y.  8.  922. 
C  Thdty  V.  Shirden,  (1910)  139  App.  Div.  755,  124  N.  Y.  8.  529. 

7.  People  V.  Ostrander,  (1911)  144  App.  Div.  860,  129  N.  Y.  8.  922. 

8.  Mnico  V.  United  Surety  Co.,  (1909)  196  N.  Y.  459,  90  N.  B.  171,  134 
A.  8.  R.  851,  affirming  132  App.  Div.  300,  117  N.  Y.  8.  21;  People  v.  Police 
Com'rs,  (1903)  174  N.  Y.  450,  67  N.  E.  78,  95  A.  8.  R.  596,  reversing  79 
App.  Div.  82,  79  N.  Y.  S.  710;  Dodge  v.  Cornelius,  (1901)  168  N.  Y.  242, 
61  N.  E.  244,  reversing  40  App.  Div.  18,  57  N.  Y.  8.  791;  Conde  v.  Schenectady, 
(1900)  164  N.  Y.  258,  58  N.  E.  130,  reversing  29  App.  Div.  604,  51  N.  Y.  8. 
854;  New  York  v.  Manhattan  R.  Co.,  (1894)  143  N.  Y.  1,  S7  N.  E.  494; 
Sentenis  v.  Ladew,  (1893)  140  N.  Y.  463,  35  N.  E.  650,  87  A.  8.  R.  569; 
People  V.  Turner,  (1889)  117  N.  Y.  227,  22  N.  E.  1022,  15  A.  8.  R.  498, 
affirming  49  Hun  466,  2  N.  Y.  8.  253;  In  re  Woolsey,  (1884)  96  K.  Y.  135, 
reversing  29  Hun  626;  In  re  Cooper,  (1883)  93  K.  Y.  507,  dismissing  appeal 
28  Hun  515;  People  v.  Philadelphia  Fire  Ass'n,  (1883)  92  N.  Y.  811,  44  Am. 
Rep.  380,  affirmed  119  U.  8.  110,  7  8.  Ct.  108,  30  U.  8.  (L.  ed.)  342;  People 
V.  Bro<^lyn,  etc,  R.  Oo.,  (1882)  89  N.  Y.  76;  Anderson  v.  ReiUy,  (1876) 
66  K.  Y.  189;  People  v.  Qnigg,  (1874)  59  N.  Y.  83,  affirming  5  Daly  365; 
Houston  V.  VTheeler,  (1873)  62  N.  Y.  641;  Connors  v.  People,  fl8T«)  50 
N.  Y.  240;  Detmold  v.  Drake,  (1871)  46  N.  Y.  318;  Phyfe  v.  Bfaner,  (1871) 
46  K.  Y.  lOS;  Yom  v.  Codceroft,  (1871)  44  K.  Y.  415,  affirming  45  Barb.  56; 
ehmaaa  v.  licKeon,  (1868)  38  N.  Y.  266;  Embury  v.  CoiMr,  (1850)  S  K.  Y. 
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ordinarily,  the  objection  that  a  statute  invades  a  eonstitutional 
right  is  not  available  in  the  Court  of  Appeals  unless  it  has  been 

Sll,  68  Am.  Dee.  326,  nvening  2  Saadf.  98;  People  v.  Priert,  (1012)     150 
App.  Div.  19,  133  N.  Y.  S.  1067,  affirmed  (1912)  206  N.  T.  274,  99  N.  B.  547; 
Hurlej  V.  Allman  Qm  Engine,  etc.,  Co.,    (1911)    144  App.  Div.  300,    129 
N.  Y.  S.  14;  People  ▼.  Oetrander,   (1911)    144  App.  Div.  860,  129  N.  Y.   8. 
922;  People  ▼.  New  York,  (1909)  134  App.  Div.  76,  118  K.  Y.  S.  742,  affirmad 
(1910)    198  N.  Y.  439,  92  N.  E.  18;  New  York  ▼.  Broadway,  etc,  R.   Co., 
(1909)    130  App.  DiY.  834,  116  N.  Y.  S.  872;  Hay  v.  HubbeU,   (1908)    125 
App.  Div.  60,  109  N.  Y.  B.  301;  Mt.  Vernon  v.  Kenlon,  (1904)  97  App.  Div. 
191;  89  N.  Y.  8.  817;  Matter  of  Cullinan,  76  App.  Div.  362,  76  N.  Y.  S.  466, 
affirmed  (1903)   173  N.  Y.  610,  66  N.  E.  1106;  Woodruff  v.  Oawego  Starch 
Factory,    (1902)    70  App.  Div.  481,  74  N.  Y.  8.  961,  affirmed    (1903)    177 
N.  Y.  23,  68  N.  E.  994;  Matter  of  Lent,  (1900)  47  App.  DiT.  349,  62  N.  Y.  S. 
227;   New  York  v.  Gorman,  (1898)  26  App.  Div.   191,  49  N.  Y.  S.    1026; 
Matter  of  Hand  Street,  (1889)  65  Hun  132,  8  N.  Y.  S.  610.     See  also  Giiffanti 
V.  National  Surety  Co.,  (1909)  196  N.  Y.  452,  90  N.  E.  174,  134  A.  S.  R.  848, 
affirming  133  App.  Div.  610,  118  N.  Y.  S.  207;  Waraer  v.  Zueekel,  (1897) 
19  App.  Div.  494,  46  N.  Y.  8.  569.      Compare  People  v.  Coler,  (1901)    166 
N.  Y.  1,  59  N.  E.  716,  mem.,  82  A.  8.  R.  605,  52  L.  R  A.  814,  affirming  66 
App.  DIr.  M,  67  N.  Y.  8.  701. 

Thus,  where  a  person,  engaged  in  the  husinees  of  selling  steamship  iieketa 
to  foreign  countries,  and  desiring  to  carry  on,  in  conjunction  therewith,  the 
husiness  of  receiving  deposits  of  money  for  the  purpose  of  transmitting  it 
to  foreign  countries,  gave,  pursuant  to  chapter  186  of  the  Laws  of  1907,  a 
bond  to  the  people  of  the  state,  with  a  surety,  for  the  faithful  holding  and 
transmission  of  all  moneys  delivered  to  him  for  that  purpose,  he  thereby 
waived  the  ri^t  to  queeiion  the  eonstitutionality  of  the  statute,  and  bis 
surety  is  estopped  from  raising  that  question  in  an  action,  thereafter  brought 
against  it,  upon  the  principal's  defalcation,  by  those  who  made  deposits  on 
the  faith  of  the  undertaking.  Musco  v.  United  Surety  Co.,  (1909)  196  N.  Y. 
459,  90  N.  E.  171,  134  A.  S.  R.  861,  affirming  132  App.  Div.  300,  117  N.  Y.  S. 
21.  See  also  Guffanti  v.  National  Surety  Co.,  (1909)  196  N.  Y.  452,  90 
N.  E.  174,  184  A.  S.  R.  848,  affirming  133  App.  Div.  610,  118  N.  Y.  S.  207. 

8o,  in  an  action  upon  a  bnond  given  to  obtain  the  release  of  a  vessel  from 
attachment  under  the  Revised  Statutes  (tit.  8,  ch.  8,  pt.  3;  as  amended, 
eh.  79,  Laws  1859)  providing  for  a  special  proceeding  in  rem  against  ships, 
by  attachment,  to  enforce  a  lien  for  supplies,  etc.,  furnished  for  the  use 
thereof,  tJie  defendant  having  entered  into  stipulations  which  by  fair  inference 
recognized  the  validity  of  the  statute,  and  having  failed  to  allege  its  uneon- 
stitutionality  by  answer  or  on  the  trial,  must  be  deemed  to  have  waived  that 
defense.     Vose  v.  Cockcroft,  (1871)  44  N.  Y.  415,  affirming  45  Barb.  5S. 

Similarly,  the  eocecutrix  of  a  sherilT  who  went  into  office,  received  his  statu 
tory  salary,  paid  over  a  part  of  the  fees  received  by  him  to  the  comptroller 
of  the  city  of  New  York,  and  received  back  one-half  of  such  fees,  under 
chapter  523  of  the  Laws  of  1890,  is  estopped  from  claiming,  in  defense  of 
an  action  brought  fay  the  mayor,  aldermen  and  commonalty  of  tiie  city  of 
New  Yoik  to  recover  a  balance  of  moneys  still  due  the  eify  from  hfan  under 
that  act,  that  it  is  unconstitutional.  New  York  v.  Gorman,  (1898)  26  App. 
Div.  191,  49  N.  Y.  S.  1026. 

Likewise,  a  property  owner  who  signs  a  petition  for  a  street  paiemeiit 
under  a  (diarter  which  requires  the  cost  to  be  apportioned  among  the  owners 
according  to  frontage,  necessarily  asks  that  the  work  be  done  under  the 
statutory  rale  and  thereby  waives  any  right  to  object  to  it  upon  the  ground 
that  it  eonstitutes  a  taking  of  property  without  due  process  of  law.  Gonde 
V.  Schenectady,  (1900)  164  N.  Y.  258.  58  N.  E.  130.  reversing  29  App.  Div. 
604,  51  N.  Y.  8.  864. 
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taken  below.*  Objection  to  tbe  constitutionality  of  statatoxj 
proviaions  authorizijig  an  asflessment  upon  specific  propertj  eaa 
be  taken  only  when  an  assessment  is  imposed  upon  specific  pn^ 
ertjy  and  not  upon  aa  appeal  from  an  order  appointing  oommit- 
sionera.^ 

IV.    Constitutioiiality  of  Statutea 

i6.  Favorable  intendment  and  construction. —  As  the  general 
legislative  power  is  absolute  and  unlimited  except  as  restrained 
by  the  constitution,  eveiy  act  of  the  legislature  must  be  pre- 
sumed to  be  in  harmony  with  the  fundamental  law  imtil  the  con- 
trary is  clearly  made  to  appear/^     Accordingly,  it  is  the  duly  of 

Howwsr,  the  estoppel  against  oontesting  the  constitutionality  of  a  street 
opening  created  by  comeonting  thereto  and  waiving  damagee,  applies  only 
to  the  property  then  owned  by  the  person  conoonting  and  does  not  prevent 
him  from  raising  sueh  objections  as  subsequent  grantee  of  another  parcel, 
if  his  grantor  had  no  notice  of  the  proceeding.  Hoy  v.  HubbeU,  (lOOS)  ItS 
4pp.  Diy.  60,  109  K.  Y.  S.  301. 

Where  an  order  revoking  a  liquor  tax  certificate  is  granted  without  proof 
of  the  allegations  of  the  petition  because  the  certificate  holder  refused  to  file 
an  answer,  the  fact  that  the  trial  justice  offered  to  receive  an  unverified 
answer  from  the  certificate  holder  will  not  prevent  the  certificate  holder 
from  urging,  upon  appeal,  that  subdivision  2  of  section  28  of  the  Liquor 
Tax  Law  (Laws  of  1898,  ch«  112,  as  amended  by  Laws  of  1901,  ch.  640), 
which  provides  that  in  a  proceeding  to  revoke  a  liquor  tax  certificate  the 
certificate  holder  must  submit  a  verified  answer  to  the  petition  for  an  order 
of  revocation,  and  that  in  default  thereof  an  order  revoking  the  certificate 
may  be  granted  without  proof  of  any  of  the  allegations  of  the  petition,  is 
unconstitutional.  Matter  of  CuUinan,  (1903)  82  App.  Div.  445,  81  N.  Y.  & 
567. 

9.  Dodge  V.  Cornelius,  (1901)  168  N.  Y.  242,  61  N.  E.  244,  reversing  40 
App.  Div.  18,  67  N.  Y.  8.  791;  Purdy  v.  Erie  R.  Co.,  (1900)  162  N.  Y.  «2, 
56  N.  E.  508,  48  L.  R.  A.  669,  affirming  33  App.  Div.  648,  54  N.  Y.  S.  1114. 

However,  an  objection  by  the  appellants  that  the  constitutionality  of  a 
statute  imder  which  they  claim  office  cannot  be  attacked  for  the  first  time 
on  appeal  to  the  Court  of  Appeals  is  without  force  where  an  exception  was 
taken  to  the  decision  of  the  trial  judge  that  they  were  lawfully  appointed, 
and  the  constitutional  question  was  the  only  one  discussed  in  the  opinion  of 
the  Appellate  Division.  People  v.  Houghton,  (1905)  182  N.  Y.  301,  74  N.  B. 
830,  affirming  102  App.  Div.  209,  92  N.  Y.  S.  661. 

So,  a  question  as  to  the  violation  of  the  constitutional  provision  against 
leases  of  agricultural  land  for  a  longer  period  than  twdve  years  (Const,  of 
1846,  art.  1,  |  14;  Const,  of  1894,  art.  1,  |  13),  though  not  presented  by  the 
pleadings,  or  at  the  trial,  or  on  the  intermediate  appeal,  ought  to  be  decided 
by  the  C6urt  of  Appeals  when  it  is  covered  by  an  exception  to  a  referee's 
report  on  which  judgment  was  entered,  but  not  specifically  mentioned,  since 
it  touches  the  settled  policy  of  the  state  with  reference  to  a  siriiject  of  such 
importance  as  to  be  embedded  in  the  constitution,  and  the  interests  of  the 
people  should  be  looked  after  by  the  courts,  even  when  the  party  who  might 
have  objected  Is  silent.  Massachusetts  Nat.  Bank  v.  Shinn,  (1900)  169 
N.  Y.  360,  57  N.  E.  611,  affirming  18  App.  Div.  276,  46  N.  Y.  S.  329. 

10.  Matter  of  Rintelen,  (1902)  77  App.  Div.  142,  78  N.  Y.  S.  1092. 

11.  People  V.  Chraoe,  (1915)  214  N.  Y.  154,  108  N.  E.  427,  Ann.  Cas.  1915B 
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the  courts  ''  to  uphold  a  statute  enacted  by  the  legislature   as 
eonotitatioiial  if  it  is  possible  to  do  so  without  disregarding  the 

1254,  rerertiug  106  App.  Div.  449,  150  N.  Y.  S.  933;  Lewkowiez  v.  Queen  Aero- 
plane Go.,  (1913)  207  N.  Y.  290,  100  N.  K  796,  aiBrming  154  App.  Div.  142, 
188  N.  Y.  8.  983;  People  ▼.  Bradley,  (1913)  207  N.  Y.  592,  ICl  N.  B.  766, 
affinning  155  App.  Div.  882,  139  N.  Y.  S.  1139;  Hopper  v.  Britt,    (1911) 
203  N.  Y.  144,  96  N.  X.  371,  Ann.  Caa.  1913B  172,  37  L.  R.  A.  (N.  S.)    826, 
reversing  146  App.  Ww,  363,  131  N.  Y.  S.  135';  People  v.  New  York  Carbonic 
Aeid  Gas  Co.,  (1900)   196  N.  Y.  421,  90  K.  E.  441;  Fifth  Ave.  Coach  Co.  ▼. 
New  York,  (1909)  194  N.  Y.  19,  86  N.  K  824,  16  Ann.  Caa.  695,  21  L.  R.  A. 
(N.  8.)    744,  affirming  126  App.  Div.  657,  110  N.  Y.  8.  1037;  Hathom  v. 
Natural  Carbonic  Gas  Co.,  (1909)   194  N.  Y.  326,  87  N.  E.  504,  128  A.  8.  R. 
555,  16  Ann.  Caa.  989,  23  L.  K.  A.  (N.  8.)  436,  affirming  128  App.  Div.  33, 
112  N.  Y.  S.  374;   8tate  Water  8upply  Commission  v.  Curtis,   (1908)    192 
N.  Y.  819,  85  N.  E.   148,  affirming  125  App.  Div.  117,  109  N.  Y.  .8.   494; 
People  v.  Feitner,  (1908)  191  N.  Y.  88,  83  N.  B.  592,  reversing  120  App.  Div. 
838,  105  N.  Y.  8.  993;  8eeley  v.  8teven8,  (1907)   190  N.  Y.  158,  82  N.  E.  1095, 
reversing  119  App.  Div.  910,  104  N.  Y.  8.  1145;  People  v.  Wells,  (1905)    181 
N.  Y.  245,  73  N.  £.  961,  affirming  99  App.  Div.  364,  91  N.  Y.  8.  219;  People 
v.  Borgstrom,  (1904)  178  N.  Y.  254,  70  N.  E.  780;  People  v.  Lochner,  (1904) 
177  N.  Y.  146,  69  N.  E.  373,  101  A.  8.  R.  773,  affirming  73  App.  Div.  120, 
76  N.  Y.  8.  396;  People  v.  State  Board  of  Tax  Com'rs,   (1903)    174  N.  Y. 
417,  67  N.  E.  69,  105  A.  8.  R.  674,  63  L.  R.  A.  884,  reversing  79  App.  Div. 
183,  80  N.  Y.  8.  85,  79  App.  Div.  643,  80  N.  Y.  S.  1145;  Koch  v.  New  York, 
(1897)  152  N.  Y.  72,  46  N.  E.  170,  affirming  5  App.  Div.  276,  39  N.  Y.  S.  164; 
People  V.  Westchester  County,  (1895)   147  N.  Y.  1,  41  N.  E.  563,  30  L.  R.  A. 
74;  People  v.  City  Prison,  (1895)   144  N.  Y.  529,  39  N.  E.  686,  27  L.  R.  A. 
718;  In  re  StUwell,   (1893)    139  N.  Y.  337,  34  N.  E.  777,  affirming  68  Hun 
406,  23  N.  Y.  8.  65;  People  v.  Rosenberg,   (1893)    138  N.  Y.  410,  34  N.  E. 
285;  People  v.  Rice,   (1892)    185  N.  Y.  473,  31  N.  E.  921,  16  L.  R.  A.  836, 
reversing  65  Hun  236,  20  N.  Y.  8.  293;  8weet  v.  Syracuse,  (1891)   129  N.  Y. 
316,  27  N.  E.  1081,  29  N.  E.  289,  reversing  60  Hun  28,  14  N.  Y.  S.  421; 
Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  (1891)   128  N.  Y.  345,  28  N.  E.  358, 
14  L.  R.  A.  481,  reversing  58  Hun  50,  11  N.  Y.  8.  829;  People  v.  Durston, 
(1890)   119  N.  Y.  569,  24  N.  E.  6,  16  A.  8.  R.  .859,  7  L.  R.  A.  715,  affirming 
55  Hun  64,  7  N.  Y.  8.  813;  People  v.  Budd,  (1889)    117  N.  Y.  1,  22  N.  E. 
670,  682,  15  A.  8.  R.  460,  5  L.  R.  A.  559,  affirming  143  U.  8.  517,  12  S.  Ct 
468,  86  U.  8.  (L.  ed.)  247;  People  v.  Gillson,  (1888)  109  N.  Y.  389,  17  N.  E. 
848,  4  A.  a  R.  465;  People  v.  Angle,   (1888)    109  N.  Y.  564,  17  N.  E.  413; 
In  re  New  York,   (1885)   99  N.  Y.  569,  2  N.  B.  642,  affirming  34  Hun  441; 
People  V.  Equitable  Trust  O).,   (1884)    96  N.  Y.  387;   People  v.  Brooklyn, 
etc.,  R.  Co.,   (1882)   89  N.  Y.  75;  People  v.  Comstock,   (1879)   78  N.  Y.  356, 
reversing  18  Hun  311;  In  re  New  York  El.  R.  Co.,   (1877)    70  N.  Y.  327; 
Matter  of  Gilbert  El.  R.  Co.,   (1877)    70  N.  Y.  361,  affirming  9  Hun  303; 
People  V.  Albertaon,  (1873)  55  N.  Y.  50;  People  v.  Briggs,  (1872)  50  N.  Y. 
553;  Metropolitan  Board  of  Excise  v.  Barrie,  (1866)   34  N.  Y.  657;  Metro- 
politan   Bank    v.    Van    Dyck,    (1863)    27    N.    Y.    400;    People    v    Orange 
County,   (1858)    17  N.  Y.  235,  affirming  27  Barb.  575;   Coutant  v.  People, 
(1833)    11   Wend.   511;    Strahlendorf  v.   Long  Island   R.   Co.,    (1914)    162 
App.  Div.  358,  147  N.  Y.  8.  806;  People  v.  New  York  Edison  Co.,  (1913) 
159  App.  Div.  786,  144  N.  Y.  8.  707;  New  York  v.  Kelsey,  (1913)   158  App. 
Div.  183,  143  N.  Y.  8.  41;  People  v.  City  Prison,  (1913)   154  App.  Div.  413, 
139  N.  Y.  8.  277;  People  v.  Holmes,  (1912)   151  App.  Div.  257,  135  N.  Y.  S. 
467;  Massachusetts  v.  Klaus,   (1911)    145  App.  Div.  798,  130  N.  Y.  S.  713; 
People  V.  Public  Service  Conunission,  (1911)  143  App.  Div.  769,  128  N.  Y.  S. 
384,  affirming   (1911)    202  N.  Y.  547,  95  N.  E.  1187;  Matter  of  New  York, 
(1910)    140  App.  Div.  238,  125  N.  Y.  8.  210;  People  ▼.  Clark,    (1910)  l.U) 
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plain  command  or  necessary  implication  of  the  fundamental 
law."  *^     "  Where  a  statute  admits  of  two  constructions,  one  of 

App.  Div.  687,  124  N.  Y.  S.  527;  Duffy  v.  Shirden,  (1910)  139  App.  Div. 
755,  124  N.  Y.  S.  529;  Matter  of  Rapid  Transit  R.  Co.,  (1908)  128  App.  Div. 
103,  112  N.  Y.  S.  619,  modified  (1909)  197  N.  Y.  81,  90  N.  E.  456,  18  Ann. 
Cas.  363,  36  L.  R.  A.  (N.  S.)  647.  See  also  treatise  on  Statutes  aitd  Statdtoby 
Construction,  Book  1  of  this  work. 

In  People  v.  Supervisors,  supra,  this  was  said :  "  It  needs  no  citation  of 
authorities  in  support  of  the  doctrine  that  a  statute  can  he  declared  uncon- 
stitutional only  when  it  can  he  shown  heyond  reasonable  douht  that  it 
conflicts  with  the  fundamental  law,  and  that  until  every  reasonable  mode  of 
reconciliation  of  the  statute  with  the  constitution  has  been  resorted  to,  and 
reconciliation  has  been  found  impossible,  the  statute  will  be  upheld."  In 
People  V.  Gillison,  (1888)  109  N.  Y.  389,  17  N.  E.  343,  4  A.  S.  R.  465, 
the  court  said :  "  In  considering  constitutional  questions  certain  rules  have 
been  laid  down  by  courts  in  relation  to  the  exercise  of  their  conceded  power 
to  declare  void,  as  being  in  violation  of  the  constitution,  enactments  of  the 
legislature  which  have  been  passed  with  all  due  and  proper  formalities. 
It  has  been  frequently  held,  and  is  acknowledged  by  all  courts  as  the 
undoubted  and  true  rule,  that  a  statutory  enactment  will  not  be  declared 
unconstitutional,  and  therefore  void,  unless  a  clear  and  substantial  conflict 
exists  between  it  and  the  constitution.  It  has  been  further  held  that  every 
presumption  is  in  fa.vor  of  the  constitutionality  of  legislative  acts;  that  the 
case  must  be  practically  free  from  doubt  before  an  act  of  the  legislature 
should  be  declared  unconstitutional;  that  as  to  our  state  constitution  the 
question  whether  a  statute  is  a  valid  exercise  of  legislative  power  is  to  be 
determined  solely  by  reference  to  constitutional  restraints  and  prohibitions; 
that  it  may  not  be  declared  void  because  a  court  may  deem  it  opposed  to 
natural  justice  and  equity."  In  In  re  New  York  El.  R.  Co.,  (1877)  70  N.  Y. 
327,  this  was  said:  "Nothing  but  a  clear  violation  of  the  constitution  will 
justify  a  court  in  overruling  the  legislative  will.  Every  statute  is  presumed 
to  be  constitutional,  and  every  intendment  is  in  favor  of  its  validity.  When 
a  statute  is  challenged  as  in  conflict  with  the  fundamental  law,  a  clear  and 
substantial  conflict  must  be  found  to  exist  to  justify  its  condemnation,  but 
when  found,  courts  must  not  hesitate  to  condemn.  The  constitution  is  the 
Toice  of  the  people  speaking  in  their  sovereign  capacity,  and  it  must  be 
heeded." 

12.  New  York  Cent.,  etc.,  R.  Co.  v.  Williams,  (1910)  199  N.  Y.  108,  92 
N.  E.  404,  139  A.  S.  R.  850, '35  L.  R.  A.  (N.  S.)  549,  affirming  136  App.  Div. 
904,  120  N.  Y.  S.  1137.  To  the  same  effect.  Admiral  Realty  Co.  v.  New  York, 
(1912)  206  N.  Y.  110,  99  N.  E.  241,  Ann.  Cas.  1914A  1054,  affirming  151 
App.  Div.  883,  135  N.  Y.  S.  1097;  Hopper  v.  Britt,  (1911)  203  N.  Y.  144, 
96  N.  E.  371,  Ann.  Cas.  1913B  172,  37  L.  R.  A.  (N.  S.)  825,  reversing  146 
App.  Div.  363,  131  N.  Y.  S.  135;  People  v.  Feitner,  (1908)  191  N.  Y.  88, 
83  N.  E.  592,  reversing  120  App.  Div.  838,  105  N.  Y.  S.  993;  Seeley  v.  Stevens, 
(1901)  190  N.  Y.  158,  82  N.  E.  1095,  reversing  119  App.  Div.  910,  104  N.  Y.  S. 
1145;  People  v.  Wells,  (1905)  181  N.  Y.  245,  73  N.  E.  961,  affirming  99  App. 
Div.  364,  91  N.  Y.  S.  219;  People  v.  Buffalo  Fish  Co.,  (1900)  164  N.  Y.  93, 
58  N.  E.  34,  79  A.  S.  R.  622,  52  L.  R.  A.  803,  affirming  45  App.  Div.  631, 
62  N.  Y.  S.  1143;  Purdy  v.  Erie  R.  Co.,  (1900)  162  N.  Y.  42,  56  N.  E.  608, 
48  L.  R.  A.  669,  affirming  33  App.  Div.  643,  54  N.  Y.  S.  1114;  Bohmer  v. 
Hoffen,  (1900)  161  N.  Y.  390,  55  N.  E.  1047,  affirming  35  App.  Div.  381, 
54  N.  Y.  S.  1030;  People  v.  Westchester  County,  (1895)  147  N.  Y.  1,  41  N.  E. 
563,  30  L.  R.  A.  74;  People  v.  Rosenberg,  (1893)  138  N.  Y.  410,  34  N.  B.  285; 
Sweet  V.  Syracuse,  (1891)  129  N.  Y.  316,  27  N.  E.  1081,  29  N.  E.  289, 
reversing  60  Hun  28,  14  N.  Y.  S.  421;  Waterloo  Woolen  Mfg.  Oo.  v.  Shanahan, 


Digitized  by  VjOOQIC 


82  OONSTITUTIONAL  INTERPRETATION 

I  !•  OolistitnUoiuaity  of  Statntet 

whidi  will  make  the  act  in  violation  of  the  constitution  and  bj 
the  other  of  which  the  act  can  be  sustained  as  a  proper  exercise 
of  legislative  power,  that  construction  should  be  given  "which 
assumes  that  the  legislature  was  mindful  of  its  constitutional 
limitations,  and  passed  a  constitutional,  and  not  an  unconstitn- 
tional  act'^" 

(1801)   128  K.  T.  345,  28  N.  E.  358,  14  L.  R.  A.  481,  reversing  58  Hun  50, 

II  N.  Y.  S.  829;  Rogers  v.  Buffalo,   (1890)    123  N.  Y.  173,  25  N.  B.   274, 
9  L.  R.  A.  579;  People  v.  Budd,  (1889)   117  N.  Y.  1,  22  N.  E.  670,  682,  16 
A.  8.  R.  460,  5  L.  R.  A.  669,  affirming  143  U.  S.  517,  12  S.  Ct.  468,  86  U.  S. 
(L.  ed.)  247;  People  y.  Angle,  (1888)  109  N.  Y.  564,  17  N.  E.  413;  People 
V.  Hqnitable  Trust  Co.,  (1884)  96  N.  Y.  387;  People  v.  Home  Ins.  Co.,  (1883) 
92  N.  Y.  328;  Sage  y.  Brooklyn.   (1882)   89  N.  Y.  189;  Metropolitan  Bank 
V.  Van  Dyck,   (1863)    27  N.  Y.  400;  People  v.  Orange  County,   (1868)    17 
(T.  Y.  235,  affirming  27  Barb.  57o;  Richman  v.  Consolidated  Gas  Co.,  (1906) 
114  App.  DlY.  216,  100  N.  Y.  S.  81,  affirmed  (1906)   186  N.  Y.  209,  78  N.  E. 
871;  People  v.  Reardon,  (1906)   110  App.  Div.  821,  97  N.  Y.  S.  535,  affirmed 
(1906)    184  N.  Y.  431,  77  N.  E.  970,  112  A.  S.  R.  628,  6  Ann.  Cas.  616, 
1  L.  R.  A.  (N.  S.)   161;  Board  of  Education  y.  Board  of  Education,   (1902) 
76  App.  Div.  355,  78  N.  Y.  S.  622,  affirmed  (1904)    179  N.  Y.  556,  71  N.  E. 
1128;  McGrath  v.  Grout,  (1902)  69  App.  Div.  314,  74  N.  Y.  S.  782,  affirmed 
(1902)  171  N.  Y.  7,  63  N.  E.  547;  Goedel  ▼.  Palmer,  (1897)  15  App.  Div.  86, 
44  N.  Y.  S.  301,  affirmed  (1897)   152  N.  Y.  412,  46  N.  E.  851;  Rathbone  v. 
Wirth,  (1896)   6  App.  Div.  277,  40  N.  Y.  S.  635,  affirmed  (1896)    150  N.  Y 
459,  46  N.  E.  15,  34  L.  R.  A.  408;  Fort  v.  Ciraimings,   (1895)   90  Hun  481, 
36  N.  Y.  S.  36;  Schneider  v.  Rochester,  (1895)  90  Hun  171,  36  N.  V.  S.  786, 
appeal  dismissed  (1898)   165  N.  Y.  619,  50  N.  E.  291;  Swikehard  v.  Michels, 
(1894)   81  Hun  325,  29  N.  Y.  S.  777,  30  N.  Y.  S.  1135,  affirmed  (1895)   144 
N".  Y.  684,  39  N.  E.  859;  Adams  v.  East  River  Sav.  Inst.,  (1892)  65  Hun  145, 
20  N.  Y.  S.  12,  affirmed  (1892)   136  N.  Y.  62,  32  N.  E.  622;  People  v.  Petra, 
(1888)  30  Hun  98,  affirmed  (1883)  92  N.  Y.  128;  Clarke  v.  Rochester,  (1857) 
24  Barb.  446,  affirmed  (1864)  28  K.  Y.  605.      See  also  People  v.  Erie  R.  Co., 
(1910)   198  N.  Y.  369,  91  N.  E.  849,  139  A.  S.  R.  828,  19  Ann.  Cas.  811,  29 
li.  R.   A.    (N.   S.)    240,   reversing    135   App.   Div.   767,    119   N.   Y.   S.  873; 
Vlemeister  v.  White,  (1904)    179  N.  Y.  235,  72  N.  E.  97,  103  A.  S.  R.  859, 

1  Ann.  CJas.  334,  70  L.  R.  A.  796,  affirming  88  App.  Div.  44,  84  N.  Y.  S.  712; 
Metropolitan  Board  of  Excise  v.  Barrie,  (1866)  34  N.  Y.  657;  Strahlendorf 
V.  Long  Island  R.  Co.,  (1914)  162  App.  Div.  358,  147  N.  Y.  S.  806;  Van  Tuyl 
V.  Robin,  (1913)  160  App.  Div.  41,  145  N.  Y.  S.  121,  affirmed  (1914)  211 
N.  Y.  640,  105  N.  E.  1101;  New  York  v.  Kelsey,  (1913)  158  App.  Div.  183, 
143  N.  Y.  S.  41;  People  v.  O'Connell,  (1913)  156  App.  Div.  428,  140  N.  Y  S. 
140;  People  v.  Clark,  (1910)  139  App.  Div.  687,  124  N.  Y.  S.  527;  Clarke  v. 
Rochester,    (1857)    24  Barb.  446,  affirmed    (1864)    28  N.  Y.  606. 

18.  People  V.  Ringe,  (1910)  197  N.  Y.  143,  90  N.  E.  461,  18  Ann.  Caa  474, 
27  L.  R.  A.  (N.  S.)  628,  affirming  125  App.  Div.  592,  110  N.  Y.  S.  74.  To 
the  sane  effect.  People  v.  Bradley,  (1913)  207  N.  Y.  592,  101  N.  E.  786, 
affirmiag  165  App.  Div.  882,  139  N.  Y.  S.  1139;  In  re  Simmons,  (1912)  206 
N.  Y.  5T7,  100  N.  E.  455,  dismissing  appeal  152  App.  Div.  603,  137  N.  Y.  8. 
339;  State  Water  Supply  Commission  v.  Curtis,  (1908)  192  N.  Y.  319,  86 
N".  B.  148,  affirming  125  App.  Div.  117,  109  N.  Y.  S.  494;  People  v.  P«itner, 
(1908)  191  N.  Y.  88,  83  N.  E.  592,  reversing  120  App.  Div.  838,  105  N.  Y.  8. 
993;  People  v.  Wells,  (1905)  181  N.  Y.  252,  73  N.  E.  1025,  affirminf  95 
App.  DiY.  364,  91  N.  Y.  S.  219;  People  v.  Lochner,  (1904)  177  N.  Y.  145. 
69  N.  S.  873,  101  A.  S.  R.  773,  affirming  73  App.  Div.  120,  76  N.  Y.  S.  396; 
Y.  Partridire.   (1903)    174  N.  Y.  87,  66  N.  E.  655,  reversing  78  App 
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17.  Statutes  violative  of  spirit  of  constitution,  equity,  and 
justice. —  A  statute  which  is  opposed  to  the  spirit,  iDtent  and 
purpose  of  the  constitution  is  as  much  within  the  condemnation 
of  the  organic  law  as  though  the  intention  to  violate  the  constitu- 
tion were  written  in  bold  characters  upon  the  face  of  the  statute 
itsell**  But  it  has  been  said  t^iat  the  validity  of  statutes  must 
be  determined  solely  with  reference  to  constitutional  restrictions, 
and  not  by  natural  equity  or  justice; "  that  the  question  whether 
an  act  under  consideration  is, a  valid  exercise  of  legislative  power 
is  to  be  determined  solely  by  reference  to  constitutional  restraints 
and  prohibitions.  "  The  l^slative  power/'  it  is  declared,  "  has 
no  other  limitation.  If  an  act  can  stand  when  brought  to  the 
test  of  the  constitution  the  question  of  its  validity  is  at  an  end, 
and  neither  the  executive  or  judicial  department  of  the  govern- 
ment can  refuse  to  recognize  or  enforce  it  The  theory  that  laws 
may  be  declared  void  when  deemed  to  be  opposed  to  natural  jus- 
tice and  equity,  although  they  do  not  violate  any  constitutional 
provision,  has  some  support  in  the  dicta  of  learned  judges,  but 
has  not  be^i  approved,  so  far  as  we  know,  by  any  authoritative 
adjudication,  and  is  repudiated  by  numerous  authorities. 
Indeed,  under  the  broad  and  liberal  interpretation  now  given  to 
constitutional  guaranties,  there  can  be  no  violation  of  funda- 
mental rights  by  legislation  which  will  not  fall  within  the  express 
or  implied  prohibition  and  restraints  of  the  constitution,  and  it 

Div.  644,  80  N.  Y.  S.  1149;  People  ▼.  State  Board  of  Tax  Gom'rs,  (1903) 
174  N.  Y.  417,  67  N.  E.  69,  106  A.  S.  R.  674,  63  L.  R.  A.  884,  reversing  79 
App.  Div.  183,  80  N.  Y.  S.  86,  79  App.  Div.  643,  80  N.  Y.  S.  1146;  New  York, 
etc..  Bridge  Co.  v.  Smith,  (1896)  148  N.  Y.  640,  42  N.  E.  1088,  affirming  90 
Hun  312,  36  N.  Y.  S.  920;  People  v.  City  Prison,  (1895)  144  N.  Y.  629, 
39  N.  B.  686,  27  L.  R.  A.  718;  People  v.  Rosenberg,  (1893)  138  N.  Y.  410, 
34  N.  B.  285;  Sweet  ▼.  Syracuse,  (1891)  129  N.  Y.  316,  27  N.  E.  1081,  29 
N.  E.  289,  reversing  60  Hun  28,  14  N.  Y.  S.  421;  Seneca  v.  Allen,  (1885) 
99  N.  Y.  532,  2  N.  E.  459;  Clarke  v.  Rochester,  (1864)  28  N.  Y.  605,  affirming 
24  Barb.  446;  Strahlendorf  v.  Long  Island  R.  Co.,  (1914)  162  App.  Div.  358, 
147  N.  Y.  S.  806;  New  York  v.  Kelsey,  ( 1913)  158  App.  Div.  183,  143  N.  Y.  8. 
41;  People  V.  Clark,  (1910)  139  App.  Div.  687,  124  N.  Y.  S.  527;  Matter  of 
Rapid  Transit  R.  Co.,  (1908)  128  App.  Div.  103,  112  N.  Y.  S.  619,  modified 
(1909)  197  N.  Y.  81,  90  N.  E.  466,  18  Ann.  Cas.  366,  36  L.  R.  A.  (N.  &)  647; 
People  V.  Young,  (1897)   18  App.  Div.  162,  45  N.  Y.  S.  772. 

14.  See  supra,  |  1. 

16.  Viemeister  v.  White,  (1903)  88  App.  Div.  44,  84  N.  Y.  S.  712,  affirmed 
179  N.  Y.  236,  72  N.  E.  97,  103  A.  S.  R.  859,  1  Ann.  Cas.  334,  70  L.  R.  A. 
796.  To  the  same  effect.  People  v.  Buffalo  Fish  Co.,  (1900)  164  N.  Y.  93, 
58  N.  E.  34,  79  A.  S.  R.  622,  62  L.  R.  A.  803,  affirming  45  App.  Div.  631, 
62  N.  Y.  S.  1143;  People  v.  Gillson,  (1888)  109  N.  Y.  389,  17  N.  E.  343, 
4  A.  8.  R.  465;  People  v.  West,  (1887)  106  N.  Y.  293,  12  N.  E.  610,  60 
Am.  Rep   452. 
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is  unnecessary  to  seek  for  principles  outside  of  the  constitution, 
under  which  such  legislation  may  be  condemned."^* 

i8.  Effect  on  existing  statutes. — '^  It  may  be  assumed  as  an 
undoubted  proposition  that  a  new  constitation  of  a  state,  as  the 
supreme  law,  supersedes  all  laws  existing  when  the  constitution 
takes  effect,  in  conflict  with  its  provisions,  if  it  appears  from  a 
just  construction  of  the  instrument  that  it  was  intended  to  have 
a  present  binding  and  operative  force  upon  the  matter  or  thing 
upon  which  the  conflict  arises.  If  the  intention  was  to  take  away 
a  legislative  power  which  previously  existed,  and  to  annul  l^sla- 
tive  acts  passed  in  pursuance  of  such  power,  and  not  solely  to 
leave  them  to  be  changed  by  the  legislature  so  as  to  bring  them 
into  harmony  with  the  new  restriction,  then  all  such  acts  must 
give  way  to  the  paramount  authorily,  and  they  are  as  to  all 
future  transactions  as  though  they  had  never  been  enacted."  ** 

19.  Operation  as  determining  or  raising  question. —  In 
determining  the  constitutionality  of  a  statute,  it  is  to  be  remem- 
bered that  the  question  should  be  determined  not  by  what  has  been 
done  under  it  in  a  particular  instance,  but  by  what  may  be  done 
under  and  by  virtue  of  its  authority.  ^'  The  courts,  however,  will 
not  inquire  into  the  constitutionality  of  an  act  of  the  legislature 
until  a  concrete  case  arises  in  which  a  decision  of  such  question 
is  unavoidable  for  the  determination  of  the  case  itself.**    It  must, 

le.  Bertholf  v.  O'Reilly,  (1878)   74  N.  Y.  509,  30  Am.  Rep.  323. 

17.  People  V.  Brooklyn,  (1897)  152  N.  Y.  399,  46  N.  K  852,  afBrming  11 
App.  Div.  114,  42  N.  Y.  S.  657. 

18.  Rochester  v.  West,  (190O)  164  N.  Y.  610,  58  N.  R  673,  79  A.  S.  R. 
669,  53  L.  R.  A.  548,  affirming  29  App.  Div.  125,  61  K.  Y.  S.  482;  Colon  ▼. 
Liak,  (1897)  153  N.  Y.  188,  47  N.  E.  302,  60  A.  S.  R.  609,  affirming  13  App. 
Div.  196,  43  N.  Y.  S.  364  j  Coxe  v.  State,  (1895)  144  N.  Y.  396,  39  N.  E.  400; 
Oilman  v.  Tucker,  (1891)  128  N.  Y.  190,  28  N.  B.  1040,  26  A.  S.  R.  464, 
13  L.  R.  A.  304;  Stuart  v.  Palmer,  (1878)  74  N.  Y.  183,  30  Am.  Rep.  289; 
Kew  York  y.  Kelsey,  (1913)  158  App.  Div.  183,  143  N.  Y.  S.  41;  Matter  of 
Grouty  (1905)  105  App.  Div.  98,  93  N.  Y.  S.  711;  Riglander  v.  Star  Co., 
(1904)  98  App.  Div.  101,  90  N.  Y.  S.  772,  affirmed  (1905)  181  N.  Y. 
531,  73  N.  E.  1131;  Williams  v.  Port  Chester,  (1902)  72  App.  Div.  505, 
76  N.  Y.  S.  631;  Rathbone  v.  Wirth,  (1896)  6  App.  Div.  277,  40  N.  Y.  S.  535, 
affirmed  (1896)   150  N.  Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408. 

19.  Hanrahmn  v.  Terminal  Station  Commission,  (1912)  206  N.  Y.  494, 
100  N.  E.  414,  reversing  152  App.  Div.  349,  136  N.  Y.  S.  1001.  To  the  same 
effect,  Holroyd  v.  Indian  Lake,'  (1905)   180  N.  Y.  318,  73  K.  B.  36,  affirming 

85  App.  Div.  246,  83  N.  Y.  S.  533;  Dodge  v.  Cornelius,  (1901)  168  N.  Y.  242. 
61  N.  E.  244,  reversing  40  App.  Div.  18,  57  N.  Y.  S.  791;  In  re  Attorney 
General,  (1898)  155  N.  Y.  441,  50  N.  E.  57,  dismissing  appeal  22  App.  Div. 
285,  47  N.  Y.  S.  883;  Rathbone  v.  Wirth,  (1896)  150  N.  Y.  459,  45  N.  E.  16, 
34  L.  R.  A.  408,  affirming  6  App.  Div.  277,  40  N.  Y.  8.  535;  Demarest  v. 
Kew  York,  (1895)  147  N.  Y.  203,  41  N.  E.  405,  affirming  74  Hun  517,  2« 
ir.  T.  &  5062  In  re  Long  Island  R.  Co.,  (1894)   143  K.  Y.  67.  37  N.  B.  63«L 
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af  oonrse,  *'  be  remembered  that  the  ocmstitation  is  the  supreme  law 
of  the  land,  and  that  when  an  act  of  the  legislature  properly 
comes  before  the  court  to  be  compared  by  it  with  the  fundamental 
law,  it  is  the  duty  of  the  court  to  declare  the  invalidity  of  the 
act  if  it  violate  any  provision  of  that  law/'  *•  But  the  legis- 
latnie  is  primarily  the  judge  of  its  own  acts,  and  courts  will  not 
overrule  that  judgment  unless  a  plain  duly  ejcists  to  preserve  the 
integrity  of  the  constitution  itself.* 

20.  Partial  unconstitutionality. —  It  is  a  rule  of  universal 
application  that  a  statute  may  be  constitutional  in  one  part  and 
unconstitutional  in  another  part,  and  if  the  invalid  part  is  sever- 
able from  the  remainder,  the  portion  which  is  valid  may  stand 
while  that  which  is  void  may  be  stricken  out  and  rejected,  if 
after  the  elimination  of  the  void  portions  the  remaining  pro- 
visions are  sufficient  to  be  eflFective  and  accomplish  their  purpose 
in  accordance  with  the  legislative  intent  deducible  from  the  act 
construed  in  the  light  of  contemporary  events ;  but  if  the  void  por- 
tion was  the  inducement  of  the  passage  of  the  act  or  is  so  inter- 
woven in  the  texture  of  the  statute  as  to  preclude  the  idea  that 
the  remainder  of  the  statute  can  be  of  operative  fitness  to 
effectuate  the  wiU  of  the  legislature,  the  whole  statute  is  ren- 
dered of  no  effect.* 

affirming  66  Hun  631,  m»n.,  21  N.  Y.  S.  489;  In  re  Paul,  (1884)  94  N.  T. 
497;  People  v.  Crissey,  (1883)  91  N.  Y.  616;  People  ▼.  Brooklyn,  etc,  R.  Co., 
(1882)  89  N.  Y.  75;  People  v.  Canal  Board,  (1874)  65  N.  Y.  390,  affirming 
1  Thomp.  AC.  309;  Connors  ▼.  People,  (1872)  60  N.  Y.  240;  Frees  v.  Ford, 
(1862)  6  N.  Y.  176;  People  v.  Piaano,  (1911)  142  App.  Div.  524,  127  N.  Y.  S. 
204;  Cataract  Power,  etc.,  Co.  v.  Buffalo.  (1909)  131  App.  Div.  485,  115 
N.  Y.  S.  1046;  People  ▼..Wells,  (1904)  99  App.  Div.  364,  91  N.  Y.  S.  219, 
affirmed  (1905)  181  N.  Y.  252,  73  N.  E.  1025;  People  v.  Potter,  (1903)  88 
App.  DiY.  239,  85  N.  Y.  S.  460;  Livingston  ▼.  Livingston,  (1901)  65  App.  Div. 
242,  72  N.  Y.  S.  487;  Matter  of  Fuller,  (1901)  62  App.  Div.  428,  71  N.  Y.  S. 
40;  Matter  of  Lent,  (1900)  47  App.  Div.  349,  62  N.  Y.  S.  227;  Baird  y 
Heifer,  (1896)  12  App.  Div.  23,  42  N.  Y.  S.  484. 

20.  People  v.  Gillson,  (1888)  109  N.  Y.  389,  17  N.  E.  343,  4  A.  S.  R.  406. 
To  the  same  effect,  Rathbone  v.  Wirth,  (1896)  150  K.  Y.  459,  45  N.  E.  16, 
34  L.  R.  A.  408,  affirming  6  App.  Div.  277,  40  N.  Y.  S.  535;  Coutant  v.  People, 
(1833)  11  Wend.  511;  Ziegler  ▼.  Corwin,  (1896)  12  App.  Div.  60,  42  N  Y.  S. 
865;  Baird  v.  Heifer,  (1896)   12  App.  Div.  23,  42  N.  Y.  S.  484. 

1.  People  V.  Rice,  (1892)  136  N.  Y.  473,  31  N.  E.  921,  16  L.  R.  A.  836; 
People  V.  GiUson,  (1888)  109  N.  Y.  389,  17  N.  E.  343,  4  A.  S.  R.  465;  Coutant 
▼.  People,  (1833)  11  Wend.  511;  Baird  v.  Heifer,  (1896)  12  App.  Div.  23, 
42  N.  Y.  S.  484;  Ziegler  v.  Corwin,  (1896)  12  App.  Div.  60,  42  N.  Y.  S.  855; 
Reilly  v.  Gray,  (1894)  77  Hun  402,  28  N.  Y.  S.  811;  Clarke  v.  Rochester, 
(1857)   24  Barb.  446,  affirmed   (1864)   28  N.  Y.  605.     See  also  supra,  i  16. 

«.  Hauser  v.  North  British,  etc.,  Ins.  Co.,  206  N.  Y.  455,  100  N.  E.  52, 
Ann.  Caa.  1914B  263,  42  L.  R.  A.  (N.  S.)  1139,  affirming  152  App.  Div.  91. 
136  N.  Y.  S.  1016;  New  York  Cent.,  etc.,  R.  Co.  v.  Williams,  (1910)  199 
H.  T.  lot,  M  N.  B.  404.  180  A.  8.  R.  850,  85  L.  R.  A.  (N.  S.)  649,  afflminc 
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13«  App.  Div.  904,  120  N.  Y.  S.  1137,  which  affirms  64  Misc.  16,  118  N.  Y.  S. 
785;  People  ▼.  Purdy,  (1909)  196  N.  Y.  270,  89  N.  E.  838,  (1909)  195  N.  Y- 
650,  89  K.  B.  844;  Hathorn  ▼.  Natural  Carbonic  Gas  Ck).,  (1909)  194  N.  Y. 
326,  87  K.  E.  604,  128  A.  S.  R.  566,  16  Ann.  Caa.  989,  23  L.  R.  A.  (K.  8.) 
436;  M«ts  y.  Maddoz,  (1907)  189  N.  Y.  460,  82  N.  E.  507,  121  A.  6.  R.  009; 
Sherrill  v.  O'Brien,  (1907)  188  N.  Y.  185,  81  N.  E.  124,  117  A.  8.  R.  841, 
rvrersing  114  App.  Div.  800,  101  N.  Y.  S.  858;  People  ▼.  Mensching,  (1907) 
^87  N.  Y.  8,  79  N.  E.  884,  10  Ann.  Caa.  101,  10  L.  R.  A.  (N.  S.)  626;  People 
Y.  Howe,  (1904)  177  N.  Y.  499,  69  N.  E.  1114,  reversing  88  App.  Div.  158, 
84  N.  Y.  S.  697;  Purdy  v.  Erie  R.  Co.,  (1900)  162  N.  Y.  42,  56  N.  E.  508, 
48  L.  R.  A.  669;  Skaneateles  Water  Works  Co.  v.  Skaneateles,  (1899)  161 
N.  Y.  164,  66  N.  E.  562,  46  L.  R.  A.  687;  Rathbone  v.  Wirth,  (1896)  150 
N.  Y.  459,  46  K.  E.  15,  34  L.  R.  A.  408;  Curtin  v.  Barton,  (1893)  139 
N.  Y.  605;  34  N.  E.  1093;  People  v.  Rice,  (1892)  136  N.  Y.  473,  31  N.  E. 
921,  16  L.  R.  A.  836,  reversing  65  Hun  236,  20  N.  Y.  S.  293;  Sweet  v. 
Syracuse,  (1891)  129  N.  Y.  316,  27  N.  E.  1061,  29  N.  E.  289,  reversing 
60  Hun  28,  14  N.  Y.  S.  421;  Lawton  v.  Steele,  (1890)  119  N.  Y.  226,  23 
N.  E.  878,  16  A.  S.  R.  813,  7  L.  R.  A.  134;  Jones  y.  Jones,  (1887)  104  N.  Y. 
234,  10  N.  E.  269,  followed  in  Comstock  v.  Syracuse,  (1891)  129  N.  Y.  643, 
27  N.  B.  1081,  29  K.  E.  289;  People  v.  Eenney,  (1884)  96  N.  Y.  294;  Duryee 
Y.  New  York,  (1884)  96  N.  Y.  477;  People  v.  Porter,  (1882)  90  N.  Y.  68; 
In  re  Metropolitan  Gaslight  Co.,  (1881)  85  N.  Y.  526;  In  re  Middletown, 
(1880)  82  N.  Y.  196;  In  re  Roberts,  (1880)  81  N.  Y.  62;  People  v.  Briggs, 
(1872)  60  N.  Y.  553;  Gordon  v.  Comes,  (1872)  47  N.  Y.  608;  People  v. 
Bull,  (1871)  46  N.  Y.  67,  7  Am.  Rep.  302;  Wynehamer  y.  People,  (1856) 
18  N.  Y.  378,  affirming  20  Barb.  567,  11  How.  Pr.  530,  2  Park.  Criin.  377; 
People  V.  Harrison,  170  App.  Div.  802,  156  N.  Y.  S.  679;  Long  Sault  Develop- 
ment Co.  V.  Kennedy,  158  App.  Div.  398,  143  K.  Y.  S.  454;  People  v.  Ken- 
nedy, 154  App.  Div.  658,  139  N.  Y.  S.  896,  affirmed  (1913)  207  N.  Y,  633, 
101  N.  E.  442,  Ann.  Gas.  1914C  616;  People  v.  Smith,  152  App.  Div.  514, 
187  N.  Y.  S.  387;  State  Board  of  Pharmacy  v.  Bellinger,  138  App.  Div.  12, 
122  N.  Y.  S.  651;  People  v.  Special  Term  of  Supreme  Ct.,  137  App.  Div. 
766,  122  N.  Y.  S.  673;  Wyatt  v.  McCreery,  126  App.  Div.  660,  111  N.  Y.  S. 
86;  Wyatt  v.  Wanamaker,  (1908)  126  App.  Div.  666,  111  N.  Y.  S.  90; 
Saratoga  Springs  v.  Saratoga  Gas,  etc.,  Co.,  122  App.  Div.  203,  107  N.  Y.  S. 
341;  Brennan  v.  New  York,  122  App.  Div.  477,  107  N.  Y.  S.  160;  New  York, 
etc,  R.  Co.  V.  O'Brien,  121  App.  Div.  819,  106  N.  Y.  S.  909,  affirmed  in 
(1908)  192  N.  Y.  558,  85  N.  E.  1113;  People  v.  Windholz,  92  App.  Div.  669. 
86  N.  Y.  S.  1016;  People  v.  Van  De  Carr,  91  App.  Div.  20,  86  N.  Y.  S.  644, 
affirmed  (1904)  178  N.  Y.  425,  70  N.  E.  965,  102  A.  S.  R.  516,  66  L.  R.  A. 
189;  Corscadden  v.  Haswell,  88  App.  Div.  158,  84  N.  Y.  S.  697,  reversed  on 
other  grounds  (1904)  177  N.  Y.  499,  69  N.  E.  1114,  66  L.  R.  A.  664; 
McLaughlin  v.  Kipp,  82  App.  Div.  413,  81  N.  Y.  896;  Saratoga  Springs  v. 
Van  Norder,  75  App.  Div.  204,  77  N.  Y.  S.  1020;  People  v.  Color,  71  App. 
DiY.  684,  76  N.  Y.  S.  205,  affirmed  in  (1903)  173  N.  Y.  103,  66  N.  E.  956; 
People  V.  Lane,  53  App.  Div.  531,  65  N.  Y.  S.  1004;  liatter  of  Lent,  47 
App.  Div.  349,  62  N.  Y.  S.  227;  Bohmer  v.  Haffen,  35  App.  t>iy.  381,  64 
K.  Y.  S.  1030,  affirmed  (1900)  161  N.  Y.  390,  65  N.  E.  1047;  Parfitt  v. 
Ferguson,  3  App.  Div.  176,  38  N.  Y.  S.  466;  Hopper  v.  Britt,  76  Miae.  143, 
136  N.  Y.  S.  187,  affirmed  (1912)  204  N.  Y.  624,  98  N.  E.  86;  People  v. 
Luce,  74  Misc.  661,  133  N.  Y.  S.  9,  affirmed  148  App.  Div.  933,  132  N.  Y.  S. 
1143;  Cause  v.  Boldt,  49  Misc.  340,  99  N.  Y.  S.  442,  116  App.  Div.  897, 
100  N.  Y.  S.  1118,  affirmed  (1907)  188  N.  Y.  646,  80  N.  E.  666;  Matter  of 
MoUey,  24  Misc.  488,  53  N.  Y.  S.  878;  Fort  v.  Cummings,  90  Hun  481, 
36  N.  Y.  S.  36;  People  v.  Upson,  79  Hun  87,  29  N.  Y.  S.  615,  affirmed  People 
V.  Webster,  (1895)  147  N.  Y.  716,  mem.,  42  N.  E.  725;  Matter  of  New  York, 
etc.,  Bridge  Co.,  54  Hun  400,  7  N.  Y.  S.  445;  Harris  v.  Niagara  County, 
33  Hun  279;  Darragh  v.  McKim,  2  Hun  337;  People  v.  Lawrence,  36  Barb. 
177,  affirmed  in   (1869)    41  N.  Y.   123. 
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PREAMBLE 

Wb,  THE  People  of  the  State  of  New  York,  grateful  to 
Almighty  God  for  our  Freedom,  in  order  to  secure  its  blessings, 

DO  ESTABLISH  THIS  CONSTITUTION, 
Const  1821;   amended,  Ck>n8t.  1846. 

AETICLE   L 

§  !•  Persons  not  to  he  disfrcmchised. 
Security  in  rights  and  privileges. 

No  member  of  this  State  shall  be  disfranchised,  or  deprived  of 
any  of  the  rights  or  privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land,  or  the  judgment  of  his  peers. 

Const.  1777,  Art.  XllI;  amended,  Const.  1821,  Art.  VII,  §1;  continued 
without  change  in  Const.  1846,  Art.  I,  §  1. 

/•  In  general,  46. 
II,  Elections;  public    officers,  48. 
III.  Business,  industrial  and  health  regulations,  S0» 
IV.   ttobor  laws  and  regulations,  52. 
V,  Matters  relating  to  taaces  and  tcucation,  53. 

I.  In  General. 

••  The  law  of  the  land." —  The  phrase  "  the  law  of  the  land  "  is  not  materi- 
ally different  in  meaning  from  the  phrase  "  due  process  of  law  "  as  used  in 
article  I,  section  6,  and  in  the  Federal  Constitution.  People  v.  Priest,  (1912) 
206  N.  Y.  274,  99  N.  E.  647,  affirming  150  App.  Div.  19,  133  N.  Y.  S.  1087; 
People  V.  Essex  County,  70  N.  Y.  228;  Barry  v.  Port  Jervis,  (1901)  64  App. 
Div  268,  72  N.  Y.  S.  104.  See  also  Ives  v.  South  Buffalo  R.  Co.,  (1911)  201 
N.  Y.  271, 94  N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  S.)  162.  It  meant 
a  general  and  public  law,  equally  binding  on  every  member  of  the  commimity. 
People  V.  Folks,  89  App.  Div.  171,  85  N.  Y.  S.  1100;  Rosin  v.  Lidgerwood 
Mfg.  Co.,  (1903)  89  App.  Div.  245,  86  N.  Y.  S.  49;  Orange  County  v.  Ella- 
worth,  (1904)  98  App.  Div.  275,  90  N.  Y.  S.  576.  See  also  Ives  v.  South 
Buffalo  R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156, 
34  L.  R.  A.  (N.  S.)  162.  It  is  the  law  which  hears  before  it  condemns, 
which  proceeds  upon  the  inquiry  and  renders  judgment  only  after  triaL 
Iv«8  V.  South  Buffalo  R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann. 
Cas.  1912B  156,  34  L.  R.  A.  (N.  S.)  162.  It  imports  a  suit,  trial  and  judg- 
ment according  to  the  course  of  the  common  law,  or  in  the  established  and 
usual  mode  of  contesting  individual  rights.  Taylor  v.  Porter,  (1859)  4 
Hill  (N.  Y.)   140,  40  Am.  Dec.  274. 

The  "law  of  the  land"  does  not  mean  the  very  act  of  legislation  which 
takes  away  a  right  or  a  privilege.    The  true  construction  of  the  phrase  is 
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"  that  where  rights  are  accmed  to  the  citizen  nnder  the  existing  law,  there 
is  BO  power  ia  any  branch  of  the  government  to  take  them  away;  hat  where 
they  are  held  contrary  to  existing  law  or  are  forfeited  by  ita  violation,  these 
may  be  taken  from  him  ^-  never  by  an  act  of  the  legislature,  but  in  the  due 
administration  of  the  law  —  before  the  judicial  tribunals  of  the  state/' 
Williams  v.  Port  Chester,  (1902)   72  App.  Div.  606,  76  N.  Y.  S.  631. 

Right  of  action  for  breach  of  municipal  duty. —  *'In  the  distribution, 
through  charters,  to  municipalities  of  governmental  powers  and  of  adminis- 
trative duties  within  the  described  territory,  there  is  no  limitation  upon  the 
regulative  power  of  the  legislature.  For  the  breach  of  a  duty,  imposed  for 
the  public  benefit,  it  may  grant,  or  deny,  a  remedy  to  an  individual,  who  has 
sustained  damage,  and  in  granting  a  remedy  impose  conditions  upon  the 
right  to  enforce  it.  .  .  .  Where  the  charter  of  a  municipal  corporation  la 
silent  upon  the  subjeet,  the  l^islature  may  be  regarded  as  having  left  ita 
liability  to  depend  upon  the  general  rule  that,  if  the  power  conferred  relates 
to  the  accomplishment  of  corporate  purposes,  for  the  corporate  benefit,  the 
corporation  is  as  a  private  company  and  there  attaches  the  same  responsi- 
bility as  there  would  to  a  legal  individual,  if  possessing  like  powers  and 
franchises.  But  where  the  charter  voices  the  will  of  the  legislature,  upon  the 
subject  of  the  responsibility  of  the  political  agency  of  the  state  to  answer 
to  the  complaint  of  a  private  individual,  it  announces  a  rule  of  conduct 
which  is  to  govern  the  relations  of  the  municipality  with  its  citizens." 
MacMullen  v.  Middletown,  (1907)  187  N.  Y.  37,  79  N.  E.  863,  11  L.  R.  A. 
(N.  S.)  391,  reversing  112  App.  Div.  81,  98  N.  Y.  8.  146.  To  the  same  effect 
Curry  v.  Buffalo,  (1892)  136  N.  Y.  366,  32  N.  B.  80;  Lawton  v.  New  Rochelle, 
(1908)  123  App.  Div.  832,  108  N.  Y.  8.  583;  Thrall  v.  Cuba,  (1903)  88  App 
Div.  410,  84  N.  Y.  S.  661,  affirmed  (1908)  193  N.  Y.  656,  87  N.  E.  1121; 
Patterson  v.  Brooklyn,  (1896)  6  App.  Div.  127,  40  N.  Y.  8.  581;  Rider  v- 
Mt.  Vernon,  (1895)  87  Hun  27,  33  N.  Y.  8.  745;  compare  Williams  v. 
Port  Chester,  (1904)  97  App.  Div.  84,  89  N.  Y.  8.  671,  affirmed  (1906)  183 
N.  Y.  650,  76  N.  E.  1116;  Williams  v.  Port  Chester,  (1902)  72  App.  Div.  606, 
76  N.  Y.  8.  631;  Barry  r.  Port  Jervis,  (1901)  64  App.  Div.  268,  72  N.  Y.  8. 
104.  Thus,  a  municipality's  liability  for  breach  of  a  duty  of  caring  for 
streets  and  sid<5walks  may  be  created  or  not  as  the  legislature  may  see  fit;  if 
created,  its  enforcement  may  be  surrounded  with  any  restrictions  or  condi- 
tions deemed  necessary.    MacMullen  v.  Middletown,  supra. 

Taking  private  property  for  private  use. —  A  statute  authorizing  a  private 
road  to  be  laid  out  over  the  lands  of  a  person,  without  his  consent,  is  uncon- 
stitutional and  void  under  this  section.  Taylor  v.  Porter,  (1859)  4  Hill  140, 
40  Am.  Dec.  274. 

Retaining  attached  property  for  costs. —  The  legislature  cannot  provide 
(§  709,  Civ.  Code)  that  property  seized  under  an  attachment  may,  after  the 
discharge  of  the  attachment,  be  applied  or  appropriated  by  the  sheriff  to  the 
payment  and  satisfaction  of  the  costs,  charges  and  expenses  incurred  in  the 
levy.  "  To  apply  and  appropriate  it  in  that  manner  is  to  take  the  property 
of  one  party  against  his  or  its  consent  and  apply  it  to  the  payment  or 
discharge  of  the  obligations  of  another,  and  that  has  not  been  considered  to 
be  within  the  authority  of  the  legislature.'*  Bowe  v.  United  8tates  Reflector 
Co.,  (1886)  36  Hun  (K  Y.)  407. 

Notice  to  employer  in  action  for  death. —  If  the  purpose  of  section  2  of 
chapter  600  of  the  Laws  of  1902,  which  is  entitled  ''An  act  to  extend  and 
regulate  the  liability  of  employer  to  make  compensation  for  personal  injuries 
suffered  by  employees,"  and  which  provides  that  "no  action  for  recovery  of 
oompensation  for  injury  or  death  under  this  act  shall  be  maintained  unless 
Boiioe  of  the  time,  place  and  cause  of  the  injury"  shall  be  given  to  the 
eaiikiyer  within  a  prescribed  period  after  the  aocideat,  was  to  extend  to  all 
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cases  arising  under  statutes  and  the  common  law  where  employees  are  con- 
cerned, and  not  to  cases  arising  ''under  this  act,"  as  the  statute  reads,  then 
there  is  a  fatal  disagreement  with  the  provisions  of  this  section.  Rosin  v. 
Lidgerwood  Mfg.  Co.,  (1903)  89  App.  Div.  245,  86  N.  Y.  S.  49. 

Fire  department  regulation. —  Section  739  of  the  Greater  New  York  charter 
(L.  1897,  ch.  378,  as  amd.  by  L.  1901,  ch.  466),  which  forbids  any  member 
of  the  uniformed  force  of  the  fire  department  to  be  or  become  a  member  of 
any  club  or  association  intended  to  siSect  legislation  for  or  on  behalf  of  the 
fire  department,  does  not  constitute  an  abridgment  of  the  constitutional 
rights  of  a  member  of  the  fire  department,  as  he  may,  at  any  time,  emanci- 
pate himself  therefrom  by  resigning  his  position.  People  v.  Scannell,  (1902) 
74  App.  Div.  406,  77  N.  Y.  S.  704,  affirmed  (1903)  173  N.  Y.  606,  66  N.  K. 
1114. 

Race  discrimination. —  As  no  discrimination  may  be  allowed  against  colored 
people  in  the  use  of  public  or  quasi-public  property,  an  enactment  (Penal 
Code,  §  383)  that  it  shsll  be  a  misdemeanor  to  exclude  a  person  on  account 
of  race  or  color  from  his  "rights  to  the  equsl  enjoyment  ot  such  accommo- 
dations, facilities  or  privileges  as  are  furnished  by  innkeepers  or  common 
carriers,  or  by  owners  of  managers  of  theaters  or  other  places  of  amuse- 
ment "  is  not  in  violation  of  the  property  rights  guaranteed  by  this  provision. 
People  V.  King,  (1886)  42  Hun  186,  5  N.  Y.  St.  Rep.  138,  affirmed  (1888) 
110  N.  Y.  418,  18  N.  £.  246,  6  A.  S.  R.  389,  1  L.  R.  A.  293. 

Magistrate's  Jurisdiction  to  senteiioe  prostitute.— Section  707a  (L.  1905), 
ch.  610)  of  the  charter  of  yew  York,  authorizing  the  commitment  of  women 
between  the  ages  of  .sixteen  and  thirty  to  the  Bedford  Reformatory  on  con- 
viction of  being  common  prostitutes  and  soliciting  on  public  thoroughfares, 
etc.,  is  not  unconstitutional  in  that  it  authorizes  such  person  to  be  restrained 
of  liberty  for  &  period  of  not  exceeding  three  years  without  providing  for 
a  trial  by  a  common-law  jury.  People  v.  Davis,  (1911)  143  App.  Div.  679, 
127  K  Y.  S.  1072.  However,  it  would  be  ft  vioktion  of  this  section  to  make 
such  a  commitment  under  section  146  of  the  State  Charities  Law  (L.  1896, 
ch.  546,  as  amd.  by  L.  1899,  ch.  632),  which  provides:  "  A  female,  between 
the  ages  of  fifteen  and  thirty  years,  convicted  by  any  magistrate  of  petit 
larceny,  habitual  drunkenness,  of  being  a  common  prostitute,  of  frequenting 
disorderly  houses  or  houses  of  prostitution,  or  of  a  misdemeanor,  .  .  .  may 
be  sentenced  and  committed "  to  certain  institutions  for  a  period  of  three 
years  or  until  discharged  by  the  board  of  managers  of  such  institutions,  as 
that  section  does  not  relate  to  disorderly  conduct  as  defined  in  section  1458 
of  the  Consolidation  Act,  but  to  matters  which  are  either  misdemeanors  or 
special  proceedings  of  a  criminal  nature  fully  provided  for  by  the  Penal 
Code  and  by  the  Code  of  Criminal  Procedure.  People  v.  Davii^  (1903)  80 
App.  Div.  448,  80  N.  Y.  S.  872,  affirmed  (1903)   176  N.  Y.  465,  68  N.  E.  884. 

Measuring  and  photographing  prisoner. —  Neither  the  police  department 
of  the  city  of  New  York  nor  any  member  of  its  police  force  has  authority  to 
deprive  any  person  of  his  liberty  of  action  or  invade  his  right  to  personal 
immimity  to  the  extent  of  requiring  him  to  submit  to  having  his  photograph 
taken  and  measurements  and  impressions  of  his  body  made,  for  the  purpose 
of  preserving  them  in  the  criminal  records  of  the  police  department,  simply 
because  such  person  has  been  indicted.  People  v.  Bingham,  (1907)  57  Misc. 
66,  107  N.  Y.  S.  1011. 

Disqualification  of  physician.— Chapter  661  of  the  Laws  of  1893,  as 
amended  by  chapter  398  of  the  Laws  of  1895,  making  it  unlawful  for  persons 
previously  convicted  of  a  felony  to  practice  medicine  is  a  valid  exercise  of 
police  power,  "as  one  of  the  conditions  imposed  upon  persons  who  seek  to 
practice  medicine  is  that  they  shall  possess  a  good  moral  character,  and  tks 
presumption  of  bad  character  attaches  to  a  person  convicted  of  a  felony." 
People  T.  Hawinr,  (1897)  152  N.  Y.  234.  46  N.  E  607. 
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n.  Eubotiokb;  Pttblio  Ofbiobbs. 

IMifrAnchiseinent  generally^ — The  otherwise  plenary  power  granted  to  tk* 

legislature  to  prescribe  the  method  of  conducting  elections  cannot  be  so 
exercised  as  to  disfranchise  constitutionally  qualified  electors,  and  any  system 
of  election  that  unnecessarily  prevents  the  elector  from  voting,  or  from 
voting  for  the  candidate  of  his  choice,  violates  this  section.  Hopper  t. 
Britt,  (1911)  203  N.  Y.  144,  96  N.  E.  371,  Ann.  Cas.  1913B  172,  37  L.  R.  A. 
(N.  S.)  825;  Burke  v.  Terry,  (1911)  203  N.  Y.  293,  96  N.  E.  931;  Hopper 
V.  Britt,  (1912)  204  N.  Y.  624,  98  N.  E.  86;  People  v.  Smith,  (1912)  206 
N.  Y.  231,  99  N.  E.  668.  See  also  Matter  of  Callahan,  (1910)  200  N.  Y.  69, 
93  N.  E.  262,  140  A.  S.  R.  626,  affirming  140  App.  Div.  897,  125  N.  Y.  S.  1114; 
People  T.  Wintermute,  (1909)  194  N.  Y.  99,  86  N.  E.  818,  reversing  (1908) 
127  App.  Div.  933,  111  N.  Y.  S.  1135;  People  v.  Wappingers  Falls,  (1896) 
144  N.  Y.  616,  39  N.  E.  641;  People  v.  Shaw,  (1892)  133  N.  Y.  493,  31 
N.  B.  612,  16  L.  R.  A.  606;  People  v.  Democratic  General  (Committee,  (1900) 
164  N.  Y.  335,  58  N.  E.  124,  51  L.  R.  A.  674.  The  franchise  of  which  no 
"member  of  this  state"  may  be  deprived  embraces  not  only  the  right  of 
citizens,  who  possess  the  constitutional  qualifications,  to  vote  for  public 
officers  at  general  and  special  elections,  but  also  the  right  to  participate  in 
the  several  methods  established  by  law  for  the  selection  of  candidates  to  be 
voted  for.  In  re  Callahan,  (1910)  200  N.  Y.  59,  93  N.  E.  262,  140  A.  S.  R. 
626;  Burke  v.  Terry,  (1911)  203  N.  Y.  293,  96  N.  E.  931;  Hopper  v.  Britt, 
(1912)  204  N.  Y.  524,  98  N.  E.  86;  People  v.  Smith,  (1912)  206  N.  Y.  231, 
99  N.  B.  668.  See  also  People  v.  Shaw,  (1892)  133  N.  Y.  493,  31  N.  E.  612, 
16  L.  R.  A.  606;  People  v.  Wappingers  Falls,  (1896)  144  N.  Y.  616,  39 
N*.  E.  941.  Thus,  the  Election  Law  (now  §  122;  L.  1911,  ch.  891,  |  62),  as 
enacted  and  amended  from  time  to  time,  in  so  far  as  it  requires  independent 
nominations  of  candidates  for  public  office,  other  than  municipal  candidates, 
to  be  voted  for  in  a  district  less  than  the  whole  state  but  greater  than  a  town 
or  ward  of  a  city,  and  for  a  candidate  for  member  of  assembly,  to  be  signed 
by  more  than  600  voters  qualified  as  prescribed  by  statute  is,  "  in  view  of  the 
total  number  of  voters  in  some  of  the  counties  of  the  state,''  unreasonable  and 
unconstitutional..    People  v.  Smith,   (1912)   206  N.  Y.  231,  99  N.  E.  668. 

That  part  of  section  68  of  the  Election  Law  (L.  1911,  ch.  891)  which 
provides  that  "the  name  oi  a  candidate  shall  not  appear  more  than  once  on 
the  ballot  as  a  candidate  for  the  same  public  office  or  party  position"  is  an 
unreasonable  restriction  upon  freedom  of  voting  and  a  violation  of  the 
fundamental  law.  Hopper  v.  Britt,  (1912)  204  N.  Y.  624,  98  N.  B.  86.  But 
the  provision  of  section  123  (L.  1911,  ch.  649,  §  2)  that  no  person  signing 
an  independent  certificate  of  nomination  shall  be  counted  unless  such  persoii 
shall,  on  one  of  the  days  of  registration  in  such  year,  be  registered  as  a 
qualified  elector,  is  valid  as  tending  to  prevent  fraud  and  as  maJcing  more 
certain  the  good  faith  of  the  persons  seeking  to  present  to  the  voters  inde- 
pendent candidates  for  office.  And  the  provision  of  section  123  which  requires 
that  in  case  a  candidate  nominated  by  an  independent  certificate  of  nomina- 
tion be  at  the  time  of  the  filing  of  such  certificate  or  afterwards  a  candidate 
of  a  political  party  for  the  same  office,  no  person  who  is  an  enrolled  member 
of  such  political  party  shall  be  counted,  is  not  an  imreasonable  provision. 
Nor  is  the  provision  of  section  123,  that  no  person  shall  join  in  nominating 
more  candidates  for  one  office  than  there  are  persons  to  be  elected  thereto, 
when  construed  as  only  intended  to  prevent  an  elector  from  signing  two 
independent  nominating  petitions  for  the  same  office,  unreasonable.  People 
V.  Smith,  (1912)   206  N.  Y.  231,  99  N.  E.  568. 

The  provision  under  the  same  general  law  (Consol.  Laws,  ch.  17,  as  amended 
by  L.  1911,  ch.  649)  that  "no  separate  sheet  comprising  an  independent  cer- 
tificate of  nomination,  where  such  certificate  consists  of  more  than  one  sheet. 
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fthall  be  reeeiyed  and  filed  with  the  euetodian  of  primary  records  if  five  per 
oentum  of  the  names  appearing  on  such  sheet  are  fraudulent  or  forged,"  may 
be  upheld  because  independent  nominators  are  not  constrained  to  subject 
themselves  to  its  operation.  They  may  all  sign  a  single  sheet  or  each 
may  sign  a  sheet  by  himself.  This  liberty  of  action  relieves  the  provision 
from  any  constitutional  objection.  Burke  v.  Terry,  203  N.  Y.  293,  96  N.  £. 
931. 

Test  oath  by  voter. —  That  portion  of  the  "Act  to  provide  for  a  convention 
to  revise  and  amend  the  Constitution,"  passed  March  29,  1867  (ch.  194), 
which  excluded  from  the  privilege  of  voting  all  who  should  refuse  to  take  the 
test  oath  prescribed  by  the  act  in  question  was  violative  of  this  section.  This 
section  was  intended  to  restrict  the  powers  of  the  legislature  and  to  prevent 
any  act  which  would  deprive  a  party  of  his  rights  or  disfranchise  him  until 
it  was  ascertained  judicially  that  they  had  been  forfeited.  Green  v.  Shum- 
way,  (1868)  39  N.  Y.  418. 

Fraudulent  impersonation  of  voter. —  Inspectors  of  election  have  no  right 
to  refuse  to  allow  a  duly  qualified  and  registered  elector  to  vote,  solely 
because  some  other  person  had  fraudulently  voted  in  his  name.  Such  refusal 
is  a  violation  of  the  voter's  right  under  this  section.  People  v.  Doe,  109 
App.  Div.  670,  96  N.  Y.  S.  389. 

Loss  through  clerical  error  of  right  to  vote. —  A  voter's  name  will  not 
be  stricken  from  the  register  merely  because  his  place  of  residence  is  not 
stated  in  accordance  with  the  provisions  of  the  Election  Law  (Consol.  Law, 
ch.  17;  L.  1909,  ch.  22),  for  he  cannot  be  deprived  of  his  constitutional  right 
to  vote  because  the  board  of  inspectors  failed  to  perform  a  clerical  duty 
in  filling  in  his  place  of  residence.  Matter  of  Matthews,  143  App.  Div.  561, 
128  N.  Y.  S.  637. 

Exclusion  of  elector's  evidence. —  The  amendment  to  section,  31  of  the 
Election  Law  made  by  Laws  of  1905,  chapter  675,  providing  that  in  appli- 
cations to  strike  the  names  of  electors  from  the  register  in  the  metropolitan 
election  districts  the  affidavits  of  the  superintendent  of  elections  or  his  depu- 
ties, showing  that  on  inquiry  at  the  residence  claimed  by  the  elector,  the 
affiant  was  informed  that  he  did  not  reside  at  said  premises  thirty  days 
before  election,  shall  be  presumptive  evidence  against  the  right  of  the 
elector  to  vote,  is  constitutional,  as  the  legislature  may  prescribe  what  evi- 
dence .of  a  fact  shall  be  presumptive.  But  the  provision  in  said  section  that 
the  presumption  raised  by  such  affidavit  can  only  be  rebutted  ''by  the  oral 
testimony  under  oath  or  affidavit  of  the  elector  whose  name  is  sought  to  be 
stricken  from  the  register,"  is  unconstitutional  and  void,  as  it  excludes 
other  common-law  evidence  of  his  right  to  vote.  Matter  of  Morgan,  (1906) 
114  App.  Div.  45,  99  N.  Y.  S.  775. 

Political  qualifications  for  office. —  The  provision  of  the  Civil  Service  Act 
(§  1,  ch.  354,  L.  1883,  as  amended  by  ch.  410,  L.  1884),  which  stipulates  for 
the  appointment  by  the  governor,  and  the  confirmation  by  the  senate,  of 
three  persons  as  civil  service  commissioners,  ''not  more  than  two  of  whom 
shall  be  adherents  of  the  same  party,"  is  not  violative  of  this  section.  "  The 
purpose  of  the  statute  must  be  looked  at  and  the  practical  results  flowing 
from  its  enforcement.  If  it  be  obvious  that  its  purpose  is  not  to  arbitrarily 
exclude  any  citizen  of  the  state,  but  to  provide  that  there  shall  be  more  than 
one  party  or  interest  represented,  and  if  its  provisions  are  apt  for  such  pur- 
pose, it  will  be  difficult  to  say  what  constitutional  provision  is  violated,  or 
wherein  its  spirit  is  set  at  naught."  Rogers  v.  Buffalo,  123  N.  Y.  173,  25 
N.  E.  274,  9  L.  R.  A.  579.  However,  the  effect  of  a  statutory  provision 
(ch.  427,  L.  1896)  "that  no  person  is  eligible  to  the  office  of  police  com- 
missioner unless  at  the  time  of  his  election  he  is  a  member  of  the  political 
party  or  organisation  having  the  highest  or  next  highest  representation  in 
the  common  council,"  is  to  exclude  from  eligibility  all  persons  who  do  not 
belong  to  one  or  the  other  of  the  great  political  parties  of  the  country,  and« 
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being  a  practical  diafranchisement  of  a  numerous  class  of  MbxnB,  violates 
this  section.    Rathbone  v.  Wirth,  160  N.  Y.  469,  46  N.  E.  15,  S4  L.  R.  A.  408. 

Reorganisation  of  police  department. —  Chapter  33  of  the  Laws  of  1901, 
abolishing  the  board  of  police  commissioners  and  the  office  of  chief  of  police 
of  the  city  of  New  York,  and  imposing  the  duties  of  those  offices  upon  a  single 
commissioner,  is  not  in  conflict  with  this  section.  People  v.  Cooler,  173 
K.  Y.  103,  66  N.  E.  956. 

Abridgment  of  office  term. —  Chapter  247  of  the  Laws  of  1895,  which 
amended  the  charter  of  the  village  of  Saratoga  Springs,  and,  in  making  a 
general  change  in  the  plan  of  government  of  the  village,  abolished  the  office 
of  president  as  elected  by  the  people  and  created  the  office  of  president  to  be 
filled  by  appointment  by  the  board  of  trustees,  with  additional  powers  and 
duties,  is  not  open  to  the  objection  that  it  violated  this  provision,  on  the 
theory  that  the  legislation  was  directed  against  the  incumbent  ot  the  office, 
whosQ  term  was  thereby  abridged,  and  not  against  the  office  —  there  being 
no  such  intent  disclosed  by  the  act  and  abridgment  of  the  term  being 
merely  a  necessary  incident  of  the  abolition  of  the  office.    People  v.  Sturges, 

156  N.  Y.  680,  51  N.  E.  296,  affirming  27  App.  Div.  387,  50  N.  Y.  &  5. 

in.  Business,  Industrial  anb  Health  Regulations. 

Regulation  of  sale  of  passage  tickets. —  Chapter  606  of  the  Laws  of  1897 
(Penal  Code,  §|  616,  616),  which  prohibits  the  sale  of  tickets  for  passage 
on  vessels  or  railroad  trains,  by  any  person  except  common  carriers  a)id 
their  specially  authorised  agents,  violates  this  section.    People  v.  City  Prison, 

157  N.  Y.  116,  61  N.  E.  1006,  68  A.  S.  R.  763,  43  L.  R.  A.  264.  reversing  20 
App.  Div.  228,  60  N.  Y.  S.  66;  People  v.  Caldwell,  (1901)  64  App.  Div.  4o, 
71  N.  Y.  S.  654,  affirmed  (1901)  168  N.  Y.  671,  61  N.  E.  1132.  So,  chapter 
639  of  the  Laws  of  1901,  which  provides  that  no  person  shall  sell  a  passenger 
ticket  giving  any  right  to  a  passage  or  conveyance  upon  any  railway  train 
unless  he  is  the  authorized  agent  of  the  company  nmning  such  train,  and 
unless  he  has  received  a  certificate  of  authority  from  such  company,  was 
held  to  be  unconstitutional.  People  v.  Caldwell,  (1901)  64  App.  Div.  46,  71 
N.  Y.  S.  664,  affirmed  (1901)   168  N.  Y.  671,  61  N.  K  1132. 

Sale  of  merchandise  in  bulk. —  A  statute  (L.  1902,  ch.  628)  making  every 
sale  of  a  portion  of  a  stock  of  merchandise,  other  than  in  the  ordinary  course 
of  trade  in  the  regular  and  usual  prosecution  of  the  seller's  business,  or  the 
sale  of  an  entire  stock  of  merchandise  in  bulk,  fraudulent  and  void  as 
against  the  creditors  of  the  seller,  unless  certain  prescribed  conditions  are 
complied  with,  violates  this  section.  Wright  v.  Hart,  (1905)  182  N.  Y.  330, 
76  N.  E.  404,  3  Ann.  Cas.  263,  2  L.  R.  A.  (N.  S.)  338,  reversing  (1906)  103 
App.  Div.  218,  93  N.  Y.  S.  60. 

Offer  to  sell  realty  without  written  authority. —  A  statute  (L.  1901,  ch. 
128)  providing  that  ''in  cities  of  the  first  and  second  class,  any  person  who 
shall  offer  for  sale  any  real  property  without  the  written  authority  of  the 
owner  of  such  property,  .  .  .  shall  be  guilty  of  a  misdemeanor,"  is  an 
improper  and  unreasonable  exercise  of  the  police  powers  of  the  state,  vested 
in  the  legislature,  and  is  violative  of  this  section,  in  that  it  is  an  arbitrary 
infringement  upon  the  liberty  and  rights  of  all  persons  who  engage  in  selling 
real  estate  for  others,  with  or  without  compensation,  by  making  the  person 
employed  and  acting  without  written  authority  guilty  of  a  misdemeanor 
and  punishable  as  a  criminal.  Frank  L.  Fisher  Co.  v.  Woods,  (1907)  187 
N.  Y.  90,  79  N.  E.  836,  12  L.  R.  A.  (N.  S.)  707,  reversing  (1905)  110  App. 
Div.  890,  96  N.  Y.  S.  1126;  Grossman  v.  Caminez,  (1903)  79  App.  Div.  15,79 
N.  Y.  S.  900.  See  also  Cody  v.  Dempsey,  ( 1903)  86  App.  Div.  335,  83  N.  Y.  a 
899. 

Prohibiting  violation  of  trademarks.— The  Penal  Code  (f  364,  rabd.  •), 
•a  it  WM  prior  to  the  amendments  of  1906»  prohibita  tlw  mIb  of  gooda  fvo* 
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tected  hy  a  lawful  trademark,  which  are  represented  to  be  the  manu- 
facture of  another,  unless  they  are  contained  in  the  original  package  and 
under  the  label  placed  thereon  by  the  manufacturer.  The  statute,  being 
intended  to  prevent  fraud,  is  a  proper  exercise  of  the  police  power  of 
the  state.  It  does  not  deprive  the  owner  of  his  property,  but  prohibits  him 
from  using  it  so  as  to  deceive  others  and  invades  no  constitutional  right. 
People  v.  Luhrs,  (1909)  195  N.  Y.  377,  89  S.  E.  171,  26  L.  R.  A.  (N.  S.)  473. 

Use  of  portrait  in  advertising. —  Section  2  of  chapter  132  of  the  Laws  of 
1903,  allowing  a  suit  for  injunction  and  damages  against  persons  who  use 
the  portrait  of  another  for  advertising  or  trade  purposes  without  the  written 
consent  of  the  person  represented,  is  not  in  violation  of  this  section.  Wyatt 
V.  McCreery,  (1908)  126  App.  Div.  650,  111  N.  Y.  S.  86.  See  also  Rhodes  v. 
Sperry,  etc.,  Co.,  (1908)  193  N.  Y.  223,  85  N.  E.  1097,  127  A.  S.  R.  945, 
34  L.  R.  A.  (N.  S.)  1143,  affirming  120  App.  Div.  467,  104  N.  Y.  S.  1102  and 
affiHned  220  U.  S.  502. 

Fraternal  insurance  assessments. —  A  statute  prohibiting  imlawful  assesa* 
ments  for  fraternal  associations  is  valid  under  this  section.  People  v. 
Holmes,  151  App.  Div.  257,  135  N.  Y.  S.  467. 

License  to  sell  meats. —  An  ordinance  requiring  a  license  for  the  sale  of 
meats  **  outside  of  the  public  markets  ",  is  valid  under  this  section.  Buffalo 
V.  HUl,  (1903)   79  App.  Div.  402,  79  N.  Y.  S.  449. 

Sale  of  oleomargarine. —  Section  6  of  chapter  202,  Laws  of  1884,  uncon- 
ditionally prohibiting  the  manufacture  or  sale  as  food  of  any  article  designed 
as  a  substitute  for  butter  or  cheese  and  made  from  oleaginous  substances 
other  than  those  of  pure  milk  or  cream,  is  a  deprivation  of  a  right  within 
this  section,  as  a  fundamental  right  of  every  citizen  is  to  choose  and  follow 
as  his  vocation  any  lawful  industrial  pursidt  not  injurious  to  the  community. 
People  V.  Marx,  99  N.  Y.  377,  2  N.  E.  29,  52  Am.  Rep.  34.  So,  also,  section  26 
of  the  Agricultural  Law  (L.  1893,  ch.  338,  as  amended  by  L.  1894,  ch.  426; 
L.  1897,  ch.  768,  and  L.  1902,  ch.  385),  if  construed  as  absolutely  prohibiting 
the  manufacture  or  sale  of  oleomargarine,  is  unconstitutional.  It  only 
becomes  valid  when  construed  as  prohibiting  the  sale  of  oleomargarine  which 
by  artificial  means  is  made  to  resemble  butter  in  appearance.  Accordingly,  a 
de])oeition  charging  a  violation  of  said  section,  which  alleges  that  the 
defendant  sold  "  a  small  brick  of  white  substance  which  was  wrapped  in  an 
oiled  paper,  which  paper  was  labeled  '.Oleomargarine,' "  without  any  statement 
that  it  imitated  or  resembled  natural  butter,  of  itself  negatives  the  essentiat 
facts  necessary  to  constitute  a  crime,  and  a  defendant  held  under  a  warrant 
issued  thereon  will  be  discharged  on  habeas  corpus.  People  v.  Wahle,  ( 1908 ) 
124  App.  Div.  762,  109  N.  Y.  S.  629.  But  a  statute  (ConsoL  Laws,  ch.  1 
[L.  1909,  ch.  91,  as  amended  by  L.  1909,  ch.  357)  providing  that  '*  no  person 
selling  any  oleaginous  substance  not  made  from  pure  milk  or  cream  of  the 
same  as  a  substitute  for  butter  shall  sell,  give  away  or  deliver  with  such 
substance  any  coloring  matter"  is  a  valid  exercise  of  the  police  power. 
People  V.  Van  Eamper,  (1912)   149  App.  Div.  887. 

Requirement  of  permit  to  sell  milk. —  Section  66  of  the  Sanitary  Code  of 
the  city  of  New  York,  providing  thai  **  no  milk  shall  be  received,  held,  kept, 
offered  for  sale  or  delivered  in  the  City  of  New  York  without  a  permit  in 
writing  from  the  Board  of  Health  and  subject  to  the  conditions  thereof,"  is 
a  reasonable  enactment  and  does  not  violate  this  section.  People  v.  Vande- 
carr,  175  N.  Y.  440,  67  N.  E.  913,  108  A.  S.  R.  781,  affirmed  199  U.  S.  662, 
26  S.  Ct.  144,  50  U.  S.   (L.  ed.)   305. 

Treatment  of  garbage  by  steam. —  Chapter  663  of  the  Laws  of  1900,  for- 
bidding the  continuance  within  the  borough  of  Brooklyn  of  the  business  oi 
rendering  or  treating  garbage,  swill  or  offal  by  steam  or  by  boiling,  and  direct* 
ing  the  board  of  health  of  New  York  city  to  remove  all  existing  plants  for 
that  purpose  from  that  borough  within  twelve  months  at  the  latest,  is 
violative  of  this  section  in  that  the  statute,  although  not  declaring   the 
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bueineas  to  be  a  nuiaance,  arbitrarily  and  unreaaoiiably  prohibits  it  in 
Brooklyn  while  impliedly  permitting  it  in  the  other  boroughs  of  the  Greater 
New  York.  New  York  Sanitary  Utilization  Co.  y.  Public  Health  Depart- 
ment, 32  Misc.  577,  67  N.  Y.  S.  324,  affirmed  (1901)  01  App.  Dir.  106,  70 
N.  Y.  S.  610. 

Exclusion  from  schools  of  unTacdnated  persons. —  Section  210  of  the  Public 
Health  Law  (L.  1893,  ch.  661,  amended  by  L.  1900,  ch.  667,  §  2),  excluding 
children  and  persons  not  vaccinated  from  the  public  schools  until  vaccinated, 
is  a  health  law,  enacted  in  a  reasonable  and  proper  exercise  of  the  police 
power  of  the  state  by  the  legislature,  and  violates  no  right  conferred  or 
secured  by  this  section.  ''The  right  to  attend  the  public  schools  of  the 
state  is  necessarily  subject  to  some  restrictions  and  limitations  in  the  interest 
of  the  public  health.  A  child  afflicted  with  leprosy,  smallpox,  scarlet  fever 
or  any  other  disease  which  is  both  dangerous  and  contagious,  may  be  law- 
fully excluded  from  attendance  so  long  as  the  danger  of  contagion  continues. 
Public  health  as  well  as  the  interest  of  the  school  requires  this,  as  other- 
wise the  school  might  be  broken  up  and  a  pestilence  spread  abroad  in  the 
community.  So  a  child  recently  exposed  to  such  a  disease  may  be  denied  the 
privilege  of  our  schools  until  all  danger  shall  have  passed.  Smallpox  is 
known  of  all  to  be  a  dangerous  and  contagious  disease.  If  vaccination 
strongly  tends  to  prevent  the  transmission  or  spread  of  this  disease,  it 
logically  follows  that  children  may  be  refused  admission  to  the  public  schools 
until  they  have  been  vaccinated."  Viemeister  v.  White,  (1904)  179  N.  Y. 
236,  72  N.  E.  97,  103  A.  S.  R.  869,  1  Ann.  Cas.  334,  70  L.  R.  A.  796. 

Exhibition  of  child  as  dancer. —  The  provision  of  the  Penal  Code  (§  292) 
declaring  a  person  guilty  of  a  misdemeanor  who  exhibits  a  female  child 
under  fourteen  years  of  age,  or  who,  having  the  care  of  such  child, 
consents  to  her  employment  or  exhibition  as  ''a  dancer  ...  or  in  a 
theatrical  exhibition,  or  in  any  .  .  .  exhibition  dangerous  or  injurious  to 
the  life,  limb,  health  or  morals  of  the  child,"  is  not  violative  of  any  right 
secured  by  this  section  but  is  within  the  police  power  of  the  legislature;  it 
is  for  that  body  to  determine  as  to  whether  any  or  all  such  exhibitions  are 
prejudicial  to  the  interest  of  the  child  and  contrary  to  the  policy  of  the 
state  to  permit.  People  v.  Ewer,  ( 1894)  141  N.  Y.  129,  36  N.  B.  4,  38  A.  &  R. 
788,  t6  L.  R.  A.  794. 


IV.  Labob  Laws  ahd  RaouijkTioNS. 

Discrimination  between  citizens  and  aliens^— A  stipulation  in  the  Labor 
Law  (L.  1909,  ch.  36;  Ck>nsol.  Laws,  ch.  31)  that  only  citizens  shall  be 
employed  on  public  work  does  not  violate  this  section.  "Since  government, 
in  expending  public  moneys,  is  expending  the  moneys  of  its  citizens,  it  may 
not  by  arbitrary  discriminations  having  no  relation  to  the  public  welfare, 
foster  the  employment  of  one  class  of  its  citizens  and  discourage  the  employ- 
ment of  others.  It  is  not  fettered,  of  course,  by  any  rule  of  absolute  equality; 
the  public  welfare  may  at  times  be  bound  up  with  the  welfare  of  a  class; 
but  public  welfare,  in  a  large  sense,  must,  none  the  leaSj  be  the  end  in  view. 
E^very  citizen  has  a  like  interest  in  the  application  of  the  public  wealth  to 
the  common  good,  and  the  like  right  to  demand  that  there  be  nothing  of 
partiality,  nothing  of  merely  selfish  favoritism,  in  the  administration  of 
the  trust.  But  an  alien  has  no  such  interest,  and  hence  results  a  di£ferenoe 
in  the  measure  of  his  right.  To  disqualify  citizens  from  employment  on  the 
public  works  is  not  only  discrimination,  but  arbitrary  discrimination.  To 
disqualify  aliens  is  discrimination  indeed,  but  not  arbitrary  discrimination, 
for  the  principle  of  exclusion  is  the  restriction  of  the  resources  of  the  state 
to  the  advanconent  and  profit  of  the  members  of  the  state.  Ungenerous  and 
unwise  such  discrimination  may  be.     It  is  not  for  that  feason  unlawful." 
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People  V.  Crane,  (1915)  214  N.  Y.  164,  108  N.  E.  427,  Ann.  Can.  1915B  1264, 
reversing  165  App.  Div.  449,  160  N.  Y.  S.  933. 

Contract  not  to  join  labor  organisation. —  Section  171a  of  the  Penal  Code, 
which  in  effect  is  an  enactment  that  a  person  shall  not  make  the  employment 
or  the  continuance  of  an  employmoit  of  a  person  conditional  upon  the 
employee  not  joining  or  becoming  a  member  of  a  labor  organization,  is  an 
unauthorized  restraint  upon  the  freedom  to  contract  in  relation  to  the 
purchase  and  sale  of  labor  and  is  imconstitutional  under  this  section.  People 
V.  Marcus,  (1906)  185  N.  Y.  267,  77  N.  E.  1073,  113  A.  S.  R.  902,  7  Ann. 
Cas.  118,  7  L.  R.  A.  (N.  S.)  282,  affirmed  (1906)  110  App.  Div.  256,  97 
N.  Y.  S.  322. 

Workmen's  compensation  in  dangerous  employments. —  Prior  to  the  con- 
stitutional amendment  authorizing  such  legislation,  it  was  held  that  it  is 
not  competent  to  impose  upon  an  employer,  who  has  omitted  no  legal  duty 
and  has  committed  no  wrong,  a  liability  based  solely  upon  a  legislative  deter- 
mination that  his  business  is  inherently  dangerous.  Ives  v.  South  Buffalo 
R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  B.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A. 
(N.  S.)    162. 

Restriction  of  labor  hours  in  bakeries. —  It  has  been  held  that  section  110 
of  article  8  of  the  Labor  Law  (L.  1897,  ch.  416),  providing  that  "no 
employee  shall  be  required  or  permitted  to  work  in  a  biscuit,  bread  or  cake 
bakery  or  confectionery  establishment  more  than  sixty  hours  in  any  one 
week,  or  more  than  ten  hours  in  any  one  day,  imless  for  the  purpose  of 
making  a  shorter  work  day  on  the  last  of  the  week;  nor  more  hours  in  any 
one  week  than  will  make  an  average  ten  hours  per  day  for  the  number  of 
days  during  such  week  in  which  such  employee  shall  work,"  is  an  exercise 
of  the  police  power  of  the  legislature  relating  to  the  public  health  and  is 
therefore  valid  \mder  this  section.  People  v.  Lochner,  (1904)  177  N.  Y.  146, 
69  N.  E.  373,  101  A.  S.  R.  773.  That  decision  was  reversed,  however,  by  the 
United  States  Supreme  Court  in  Lochner  v.  New  York,  198  U.  S.  46,  25 
S.  Ct.  639,  49  U.  S.  (L.  ed.)  937,  3  Ann.  Cas.  1133,  wherein  it  was  said 
that  the  statute  imder  consideration  is  not  a  legitimate  exercise  of  the  police 
power  of  the  state,  but  an  unreasonable,  unnecessary  and  arbitrary  inter- 
ference with  the  right  and  liberty  of  the  individual  to  contract,  in  relation 
to  labor,  and  as  such  it  is  in  oonflict  with,  and  void  under,  the  Federal 
Constitution. 


V.  Matters  Rxlatino  to  Taxbs  and  Taxation. 

Collection  of  state  taxes.— Chapter  382,  Laws  of  1879,  chapter  402,  Laws 
of  1881,  and  chapter  516,  Laws  of  1883,  modify  the  general  system  for  the  col- 
lection of  state  taxes,  by  placing  the  duty  of  selling  lands  for  unpaid  taxes 
upon  the  coimties,  instead  of  the  state,  and  charging  the  county  with  the 
unpaid  taxes  and  requiring  them  to  pay  to  the  comptroller  the  amount  paid 
by  him  upon  the  sale  of  land  in  these  coimties,  upon  his  issuing  certificates 
of  the  sale  thereof  and  assigning  them  to  the  counties,  are  valid  under  this 
section.    People  v.  Ulster  County,   (1885)   36  Hun  491. 

Assessment  of  taxes  in  two  towns. —  Chapter  119,  Laws  of  1873,  authoris- 
ing summary  proceedings  by  mandamus  against  a  county  board  of  super- 
visors to  compel  them  to  ascertain  the  amount  which  a  taxpayer  whose  prop- 
erty has  been  taxed  by  two  towns  is  entitled  to  recover,  is  not  unconsti- 
tutional.   People  V.  Essex  County,  (1887)   70  N.  Y.  228. 

Right  of  objection  to  change  in  school  district  territory. —  The  board  of 
education  of  a  union  free  school  district  cannot  maintain  an  action  to  have 
a  statute,  transferring  a  portion  of  its  territory  to  another  school  district, 
declared  unconstitutional  on  the  ground  that  its  inhabitants  would  be 
obliged  to  pay  a  larger  tax  for  the  purpose  of  liquidating  the  outstanding 


Digitized  by  VjOOQIC 


54      CONSTITUTION  Of  STATE  OF  NEW  YORK 
Art.  I,  I  2  Trial  hj  Jury 

obligations  of  the  district  than  they  would  if  the  statute  had  not  been 
enacted,  as  the  only  persons  interested  in  the  determination  of  that  question 
are  the  taxpayers  and  creditors  of  the  plaintiff  school  district.  Board  of 
Education  v.  Board  of  Education,  (1902)  76  App.  Div.  366,  78  N.  Y.  S.  522, 
aflSrmed  (1904)  179  N.  Y.  556,  71  N,  B.  1128. 

Liquor  tax  certificate. —  As  a  liquor  tax  certificate  is  a  vested  property 
right  the  provisions  of  the  Laws  of  1905,  chapter  697,  in  so  far  as  they 
direct  the  special  deputy  commissioner  of  excise  to  revoke  a  liquor  tax 
certificate  issued  before  the  passage  of  said  act  to  a  person  intending  to 
carry  on  traffic  in  liquor  in  connection  with  a  hotel,  without  notice  to  the 
holder  thereof  and  without  giving  him  an  opportunity  to  be  heard,  are  ia 
violation  of  this  section.  People  v.  Flynn,  110  App.  Div.  279,  96  N.  Y.  8. 
666,  affirmed  (1906)  184  N.  Y.  679,  77  N.  B.  1194. 

§  8.  Trial  by  jury. 

The  trial  by  jury  in  all  cases  in  whidi  it  has  been  heretoforo 
used  shall  remain  inviolate  forever;  but  a  jury  trial  may  be 
waived  by  the  parties  in  all  civil  cases  in  the  manner  to  be  pre- 
scribed by  law. 

Const.  1777,  Art.  XLI;  amended.  Const  1821,  Art  VII,  i  t|  amended, 
Const.  1846,  Art.  I,  i  2. 


/.   In  general,  04, 

II.  Extent  of  right  to  jury  Irialy  ST* 
i.   Generally,  57. 
2.  Equitable  aotUntf  #0* 
///.   Waiver,  69. 

L  Ik  GiDinBRAX.. 

Relation  to  article  1,  section  6. —  Article  1,  seetion  6,  does  not  limit  the 

scope  of  this  section,  no  power  being  impliedly  conferred  <m  the  legislature 
to  regulate  the  trial  of  misdemeanors  by  the  provision  therein  that  no  person 
shall  he  held  to  answer  an  infamous  crime  except  upon  indictment.  Per 
Hubhard,  J.,  Wynehamer  v.  People,  (1856)  13  N.  Y.  878. 

Article  i,  section  7. —  The  provisions  of  this  section  In  no  wise  aifect 
section  7,  article  1,  and  do  not  require  that  the  jury  there  mentioned  conform 
absolutely  to  the  one  here  secured.  Cruger  v.  Hudson  River  R.  Co.,  (1854) 
12  N.  y.  190.  See  also  Menges  v.  Albany,  (1874)  56  N.  Y.  874,  whenbk  the 
question  was  raised  but  not  decided. 

Article  6,  section  23. —  The  right  to  jury  trial  here  prescribed  does  not 
extend  to  those  cases  of  which  courts  of  Special  Sessions  have  jurisdiction 
under  article  6,  section  23.  People  v.  Kaminsky,  (1913)  208  N.  Y.  389, 
102  N.  E.  515;  People  v.  Craig,  (1909)  195  N.  Y.  190,  88  N.  E.  88;  People 
V.  Dutcher,  (1880)  83  K.  Y.  240;  People  v.  Special  Sessions,  (1878)  74 
N.  Y.  406;  People  v.  Hunt,  (1913)  157  App.  Div.  848,  14}  N.  Y.  S.  283; 
People  V.  Davis,  (1911)  143  App.  Div.  579,  127  N.  Y.  S.  1072;  Devine  v. 
People,  (1880)  20  Hun  98;  People  v.  Webb,  (1878)  16  Hun  42.  See  also 
People  V.  Scheme,  (1910)  140  App.  Div.  95,  125  N.  Y.  S.  918.  Thus,  the 
Act  of  1879,  chapter  390,  giving  to  the  courts  of  Special  Sessions,  except 
In  New  York  and  Albany,  exclusive  jurisdiction  in  the  first  instance  to  hear 
and  determine  charges  for  petit  larceny  not  charged  aa  a  second  offense,  if 
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constitutional  even  though  cauaes  in  the  courts  of  Special  Sessions  may  not 
be  tried  by  a  common-law  jury.-    People  v.  Dutcher,   (1880)   83  N.  Y.  240. 

Meaning  of  jury, —  The  trial  by  jury  to  which  this  section  has  referencs 
is  a  trial  by  a  common-law  jury  of  twelve  men.  People  v.  Cosmo,  (1912) 
205  N.  Y.  91,  98  N.  E.  408,  39  L.  R.  A.  (N.  S.)  967;  People  v.  Dunn,  (1899) 
167  N.  Y.  528,  62  N.  E.  572,  43  L.  R.  A.  247,  affirming  31  App.  Div.  139,  52 
V.  Y.  S.  968;  Colon  v.  Lisk,  (1897)  153  N.  Y.  188,  47  N.  E.  302,  60  A.  S.  R. 
609;  People  v.  Dutcher,  (1880)  83  N.  Y.  240;  People  v.  Special  Sessions, 
(1878)  74  N.  Y.  406;  Stokes  v.  People,  (1873)  53  N.  Y.  164,  13  Am.  Rep. 
492;  Wynehamer.  V.  People,  (1856)  13  N.  Y.  378;  People  v.  Toledo,  (1912) 
150  App.  Div.  403,  135  N.  Y.  S.  49;  Devine  v.  People,  (1880)  20  Hun  98. 
And,  since  impartiality  was  a  fundamental  characteristic  of  a  common-law 
jury,  the  trial  must  be  by  imprejudiced  jurors.  "Any  act  of  the  legislature 
providing  for  the  trial  otherwise  than  by  a  common-law  jury,  composed  of 
twelve  men,  would  be  unconstitutional  and  void,  and  any  act  requiring  or 
authorizing  such  trial  by  a  jury  partial  and  biased  against  either  party, 
would  be  a  violation  of  one  of  the  essential  elements  of  the  jury  referred  to 
in  and  secured  by  the  constitution."  Stokes  v.  People,  (1873)  53  N.  Y. 
164,  13  Am.  Rep.  492. 

De  facto  jury. —  A  trial  before  a  body  summoned  and  sworn  as,  and  having 
the  essential  character  of,  a  jury  is  not  nullified  by  the  fact  that  the  statute 
under  which  the  body  was  drawn  is  invalid  because  of  some  formal  violation 
of  the  constitution.  People  v.  Ebelt,  (1905)  180  N.  Y.  470,  73  N.  E.  235. 
With  respect  to  a  trial  conducted  before  a  jury  drawn  under  an  act  assumed 
to  be  violative  of  article  3,  section  18,  the  court  in  that  case  held  that  since 
the  jurors  were  taken  from  the  body  of  the  county  and  possesse<l  the  same 
qualifications  in  substance  as  those  provided  for  by  the  Code  of  Civil  Pro- 
cedure, and  each  was  separately  examined  by  each  side,  and  each  side 
expressed  satisfaction  with  each  juror  before  he  was  sworn  to  try  the  case, 
it  was  not  apparent  how  the  defendant  could  have  been  prejudiced  in  respect 
to  the  drawing  and  return  to  the  jurors  and  no  right  guaranteed  to  him  by 
the  constitution  was  thereby  invaded. 

Selection  of  jury. —  The  mode  of  procuring  and  impaneling  the  jury  is 
properly  a  subject  of  legislative  regulation;  and  so  long  as  the  legislature 
provides  for  trials  by  common-law  juries  it  may  prescribe  such  methods  as 
it  may  deem  expedient  for  drawing  jurors.  People  v.  Cosmo,  (1912)  206 
N.  Y.  91,  98  N.  E.  408,  39  L.  R.  A.  (N.  S.)  967;  People  v.  Meyer,  (1900) 
162  N.  Y.  367,  56  N.  E.  758;  People  v.  Dunn,  (1899)  157  N.  Y.  528,  52  N.  B. 
572,  43  L.  R.  A.  247,  affirming  31  App.  Div.  139,  52  N.  Y.  S.  968;  Stokes  v. 
People,  (1873)  63  N.  Y.  164,  13  Am.  Rep.  492;  Walter  v.  People,  (1866) 
32  N.  Y.  147,  affirming  6  Park.  Crim.  15;  Weston  v.  People,  (1876)  6  Hun 
140.  Thus,  a  statute  (ch.  332,  Laws  of  1858)  giving  the  state  five  per- 
emptory challenges  on  the  trial  of  any  offense  punishable  by  death  or  by 
imprisonment  for  ten  years  or  over  is  valid,  the  legislature  being  entirely 
competent  to  prescribe  the  number  of  challenges  to  be  allowed  in  any  action. 
Walter  v.  People,  (1865)  32  N.  Y.  147,  affirming  6  Park.  Crim.  16.  Sim- 
ilarly,  chapter  427,  Laws  of  1873,  dispensing  with  the  method  of  deciding 
challenges  for  favor  by  triers  and  authorizing  the  court  to  act  on  and  dispose 
of  such  challenges  without  triers  is  constitutional.  Weston  v.  People,  (1876)  6 
Hun  140.  And  the  court  has  upheld  chapter  475,  Laws  of  1872,  which  specifies 
that  the  previous  formation  or  expression  of  an  opinion  with  reference  to  any 
criminal  action  shall  not  be  a  sufficient  ground  of  challenge  for  principal  cause 
to  any  person  who  is  otherwise  qualified  to  serve  as  a  juror  and  who  shall 
establish  under  oath  to  the  satisfaction  of  the  court  that  despite  his  opinion 
he  is  qualified  to  render  an  impartial  verdict.  Stokes  v.  People,  (1873)  63 
N.  Y.  164,  13  Am.  Rep.  492.  The  provision  in  chapter  378,  Laws  of  1896, 
for  a  special  jury  in  certain  criminal  cases  and  for  a  particular  mode  of 
■ecuring    and    procuring    the    jurors    thereof    is    valid    within    this    section 
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People  ▼.  Dunn,  (1899)  157  N.  Y.  528,  52  N.  B.  572,  43  L.  R.  A.  247,  affirming 
31  App.  Diy.  139,  62  N.  Y.  8.  968;  People  v.  Meyer,  (1900)  162  N.  Y.  357, 
56  N.  B.  768.  Nor  does  an  act  (ch.  3,  Code  Grim.  Pro.)  requiring  that 
objaetiona  to  tlie  qualifications  of  a  juror  be  taken  before  he  is  sworn 
deny  in  any  manner  the  jury  trial  here  secured  People  v.  Cosmo,  (1912) 
206  N.  Y.  91,  98  N.  E.  408,  89  L.  R.  A.  (N.  S.)  967. 

Retention  of  common-law  forms. —  While  preserving  the  right  of  trial  by 
a  oommon-law  jury,  this  section  contains  no  language  suggestive  of  a  purpose 
to  retain  ancient  common-law  forms  of  procedure,  and  changes  therein  may 
be  made  at  the  discretion  of  (he  legislature.  Middleton  y.  Whitridge,  (1915) 
213  N.  Y.  499,  108  N.  B.  192;  Stephens  v.  People,  (1859)  19  N.  Y.  549.  Sec 
also  Smith  v.  Western  Pac.  R.  Co.,  (1911)  203  N.  Y.  4«9,  96  N.  E.  1106, 
Ann,  Cas.  1913B  264,  40  L.  R,  A.  (N,  S.)  137,  affirming  144  App.  Div.  180, 
.128  N.  Y.  S.  966;  Peterson  y.  Ocean  £3ectric  R.  Co.,  161  App.  Div.  720,  146 
IL  Y.  S.  604. 

Dismissal  of  complaint  or  direction  of  verdict  by  appellate  court. —  Just 
as  it  is  proper  for  the  trial  court  to  dismiss  a  complaint  or  to  direct  a  verdict, 
BO,  though  findings  of  fact  by  the  jury  may  not  be  examined,  it  is  constitu- 
tional for  the  Appellate  Division,  under  section  1317  of  the  Code,  finally  to 
dispose  of  a  case  as  it  should  have  been  adjudged  in  the  first  instance,  by 
reviewing  the  action  of  the  trial  court  in  dismissing  a  complaint  or  directing 
a  verdict;  and  this  may  be  done  in  cases  wherein  jury  trial  had  formerly 
been  used  within  the  meaning  of  this  section.  Middleton  v.  Whitridge, 
(1915)  213  N.  Y.  499,  108  N.  E.  192;  Peterson  v.  Ocean  Electric  R.  Co., 
161  App.  Div.  720,  146  N.  Y.  S.  604. 

Separate  trial  of  issue. —  Section  973  (Code  of  Civil  Procedure),  authoriz- 
ing a  court  in  its  discretion  to  direct  the  separate  trial  by  jury  of  one  or  more 
issues  which  may  be  decisive  of  a  case  prior  to  the  trial  of  other  issues  therein, 
is  valid.  Smith  v.  Western  Pas.  R.  Co.,  (1911)  203  N.  Y.  499,  96  N.  E.  1106, 
Ann.  Cas.  1913B  264,  40  L.  R.  A.  (N.  S.)  137,  affirming  144  App.  Div.  180, 
128  N.  Y.  S.  966.  In  that  case  the  court  said:  "Even  if  we  assume,  as  I 
think  we  should,  that  this  section  of  the  code  permits  separate  trials  of 
separate  issues  at  different  times,  before  different  juries,  it  seems  very  dear 
that  it  does  not  destroy  or  impair  the  substantial  right  of  litigant  to  have 
his  case  tried  before  a  proper  jury,  but  only  prescribes  the  method  in  which 
this  may  be  done.  Every  issue  is  submitted  to  the  verdict  of  a  jury.  This 
is  the  substance  of  the  right.  .  .  .  The  constitution  does  not  provide,  and 
there  should  not  be  interpolated  into  it  a  provision,  that  all  of  the  issues, 
even  though  completely  separate  and  distinct,  must  be  tried  at  one  and  the 
same  time.  No  amoimt  of  analysis  will  disclose  any  such  protection  or 
benefit  to  a  litigant  in  having  all  of  the  issues  submitted  to  a  single  jury 
as  will  render  such  a  right  one  of  the  essential  ones  secured  by  the  constitu- 
tion. On  the  contrary,  it  is  at  once  apparent  that  the  convenience  of  litigants 
may  be  much  promoted  by  a  prior  trial  of  various  jurisdictional  and  prelim- 
inary issues,  and  it  is  to  be  presumed  that  courts  will  so  administer  the 
provision  in  question  as  to  make  it  remedial  and  beneficial  rather  than 
burdensome.'' 

Bxdnsion  of  jury  during  discussion  of  legal  question. —  The  exclusion  of 
a  jury  from  the  courtroom  during  an  argument  as  to  the  admissibility  of 
evidence  is  no  infraction  of  a  defendant's  right  to  trial  by  jury,  the  admissi- 
bility of  evidence  being  purely  a  question  of  law  for  the  judge.  People  v. 
Becker,  (1915)   215  N.  Y.  126,  109  N.  E.  127. 

Presumptive  evidence. —  The  legislature  is  competent  to  declare  a  certain 
fact  prima  facie  evidence  of  another  fact  to  be  established.  This  may  be 
done  without  in  any  manner  impairing  the  right  of  jury  trial.  "  The  general 
power  of  the  legislature  to  prescribe  rules  of  evidence  and  methods  of  prooi 
is  undoubted.  While  the  power  has  its  constitutional  limitations,  it  is  not 
easy  to  define  precisely  what  they  are.  A  law  which  wouia  practically  shut 
ont  the  evidence  of  a  party  and  thus  deny  him  the  opportunity  for  a  thai 
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would  fubstantially  deprive  him  of  due  process  of  law.  It  would  not  be 
pOBsible  to  uphold  a  law  which  made  an  act  prima  facie  evidence  of  crime 
over  which  the  party  charged  had  no  control  and  with  which  he  had  no  con- 
nection, or  which  made  that  prima  facie  evidence  of  crime  which  had  no 
relation  to  a  criminal  act  and  no  tendency  whatever  by  itself  to  prove  a 
criminal  act.  But  so  long  as  the  legislature,  in  prescribing  rules  of  evidence, 
in  either  civil  or  criminal  cases,  leaves  a  party  a  fair  opportunity  to  make 
hi«  defense  and  to  submit  all  the  facts  to  the  jury  to  be  weighed  by  them, 
upon  evidence  legitimately  bearing  upon  them,  it  is  dijSicult  to  perceive  how 
its  acts  can  be  assailed  upon  constitutional  grounds."  Board  of  Excise 
Com'rs  V.  Merchant,  (1886)  103  N.  Y.  143,  8  N.  E.  484,  67  Am.  Rep.  705. 
Compare  People  v.  Lyon,  27  Hun  180.     See  Art.  1,  8  6. 

Judicial  interference  with  verdict. —  The  spirit  of  this  guaranty  demands 
that  the  ultimate  decision  of  matters  properly  within  its  jurisdiction  reside 
with  the  jury.  Accordingly,  though  a  court  may  set  aside  a  verdict  con- 
trary to  the  weight  of  evidence,  it  cannot  by  repeatedly  setting  aside  verdicts 
retain  a  case  until  a  jury  is  found  that  will  reach  a  conclusion  consonant 
with  its  views.  On  the  contrary,  it  must  give  effect  to  the  verdict  rendered 
if  in  view  of  the  number  of  trials  allowed  the  jury  may  reasonably  be  pre- 
sumed to  have  acted  with  deliberation  and  without  prejudice.  Ridgely  v. 
Taylor,  126  App.  Div.  303,  110  N.  Y.  S.  665.  affirmed  (1909)  196  N.  Y.  666, 
90  N.  E.  1166;  Lacs  v.  James  Everard's  Breweries,  107  App.  Div.  260,  96 
N.  Y.  S.  25;  McCann  v.  New  York,  etc.,  R.  Co.,  78  App.  Div.  305,  76  N.  Y.  8. 
684;  Perlman  v.  Brooklyn  Heights  R.  Co.,  78  Misc.  168,  137  N.  Y.  S.  917. 
Compare  Meinrenken  v.  New  York  Cent.,  etc.,  R.  Co.,  103  App.  Div.  319, 
92  N.  Y.  8.  1016. 

Test  oath. —  That  portion  of  the  "Act  to  provide  for  a  convention  to  revise 
and  amend  the  Constitution,"  passed  March  29,  1867  (ch.  194),  which  pro- 
vided that,  at  the  election  of  delegates,  no  person  shall  vote  who  will  not, 
if  duly  challenged,  take  and  subscribe  the  following  oath :  "  I  do  solemnly 
swear  (or  affirm),  that  I  have  never  voluntarily  borne  arms  against  the 
United  States  since  I  have  been  a  citizen  thereof;  that  I  have  voluntarily 
given  no  aid,  countenance,  counsel  or  encouragement  to  persons  engaged  in 
armed  hostility  thereto;  that  I  have  neither  sought  nor  accepted  nor 
attempted  to  exercise,  the  functions  of  any  office  whatever,  under  any 
authority,  or  pretended  authority,  in  hostility  to  the  United  States;  that  I 
have  not  yielded  a  voluntary  support  to  any  pretended  government,  authority, 
power  or  Constitution  within  the  United  States,  hostile  or  inimical  thereto, 
and  did  not  willfully  desert  from  the  military  or  naval  service  of  the  United 
States,  or  leave  this  State,  to  avoid  the  draft  during  the  late  rebellion/'  is 
unconstitutional  and  void  hereunder.  Green  v.  Shumway,  (1868)  39  N.  Y 
418. 

Legislative  extension  of  right  to  Jury  triaL — While  this  section  preserves 
the  right  to  trial  by  jury  in  those  cases  in  which  it  had  formerly  existed,  it 
does  not  prohibit  the  legislature  from  extending  that  right  to  all  otlier  i 
Phillips  V.  Gorham,  (1858)   17  N.  Y.  £70. 


n.  Extent  of  Right  to  Jubt  Tbiak» 

1.  Oenerally. 

Nonjudicial  proceedings. —  Jury  trial  can 'be  demanded  m  a  matter  of  right 
under  this  section  only  in  proceedings  that  are  judicial  in  nature.  Thus, 
its  provisions  cannot  be  invoked  in  condemnation  proceedings  to  require  the 
determination  by  jury  of  the  necessity  of  any  appropriation  or  of  the  dam- 
ages to  be  allowed  therefor.  People  v.  Smith,  (I860)  21  N.  Y.  595;  Living- 
ston V.  New  York,  (1831J  8  Wend.  85.  Nor  do  these  provisions  extend  to 
risiisa  of  cases  wherein  the  law  has  interposed  means  of  preventive  justieet 
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and  in  view  of  tliat  consider  at  ion  a  statute  (ch.  7  of  the  Act  of  Jan.  23,  1833) 
authorizing  a  magistrate  summarily  to  convict  parents  who  have  abandoned 
their  families  of  disorderly  conduct  and  to  require  of  them  recognizances  for 
their  future  good  behavior  has  been  sustained.  Duffy  v.  People,  (1841) 
1  Hill  355,  reversed  on  other  ground  6  Hill  75.  Since,  too,  the  liquor  traffic 
is  essentially  a  subject  of  legislative  regulation,  the  Liquor  Tax  Law  (ch.  112, 
Laws  of  1896)  providing  for  the  summary  revocation  of  liquor  certificates 
is  constitutional  in  this  particular,  though  failing  to  secure  to  holders  of  the 
certificates  the  right  to  jury  trial.  Matter  of  Lyman,  (1899)  46  App.  Div. 
387,  61  N.  Y.  S.  884,  affirmed  (1900)  163  N.  Y.  652,  67  N.  B.  1116;  Matter 
of  Livingston,  (1897)  24  App.  Div.  51,  48  N.  Y.  S.  989. 

New  cases. —  This  section  is  generic,  not  limiting  the  right  of  jury  trial 
to  the  mere  instances  "  in  which  it  has  heretofore  been  used,"  but  extending 
that  right  to  such  new  and  like  cases  as  afterward  arise.  Wynehamer  t. 
People,  (1866)  13  N.  Y.  378,  reversing  20  Barb.  168;  Colon  v.  Lisk,  (1897) 
163  N.  Y.  188,  47  N.  E.  302,  60  A.  S.  R.  609;  People  v.  Baird,  (1877)  11 
Hun  289. 

Significance  of  "  heretofore."  —  The  word  "  heretofore  "  must  be  taken  aa 
meaning  "before  1846."  Moot  v.  Moot,  (1915)  214  N.  Y.  204,  108  N.  B. 
424,  affirming  164  App.  Div.  625,  149  N.  Y.  S.  901;  Wynehamer  v.  People, 
(1856)  13  N.  Y.  378.  Compare  People  v.  Cosmo,  (1912)  205  N.  Y.  91,  98 
N.  E.  408,  39  L.  R.  A.  (N.  S.)  967;  Duffy  v.  People,  (1843)  6  Hill  76.  The 
measure  of  the  right  to  trial  by  jury  here  preserved  is,  therefore,  that  right 
as  it  existed  immediately  before  the  adoption  of  the  constitution  of  1846: 
and  the  practice  at  some  time  anterior  to  that  date  and  contrary  to  the 
custom  then  prevailing  is  not  potent  to  limit  the  cases  to  which  the  right 
extends.      Wynehamer  v.  People,    (1856)    13  N.  Y.  378. 

Violation  of  Sanitary  Code. —  Since  cases  involving  questions  of  the  public 
health  had  not  ordinarily  been  determined  by  jury  prior  to  1846,  the  legisla- 
ture may  prescribe  summary  measure  for  the  enforcement  of  sanitary  regular 
tions  and  for  the  punishment  of  violators  thereof.  Heister  v.  Metropolitan 
Board  of  Health,  (1868)  37  N.  Y.  661;  Matter, of  Smith,  (1895)  84  Hun  465, 
32  N.  Y.  S.  317,  reversed  on  other  grounds  (1895)  146  N.  Y.  68,  40  N.  E.  497, 
48  A.  S.  R.  769,  28  L.  R.  A.  820. 

Claim  against  town  for  tax  wrongfully  exacted. —  In  view  of  the  long 
legalized  practice  for  the  board  of  supervisors  of  a  county  to  audit  charges 
against  towns  in  the  county  and  to  levy  and  assess  taxes  for  the  payment 
thereof,  the  court  has  held  valid  chapter  119,  Laws  of  1873,  authorizing  such 
a  board  to  decide  a  claim  made  by  one  whose  property  has  been  taxed  by  two 
towns  for  the  tax  wrongfully  exacted.  People  v.  Essex  Coimty,  (1877)  70 
N.  Y.  228. 

Proceedings  for  the  enforcement  of  forfeited  recognizances  are  not  cases 
in  which  trials  by  jury  had  been  formerly  used  within  the  meaning  of  this 
section.     People  v.  Quigg,  (1874)   59  N.  Y.  83. 

Vagrancy. —  The  right  to  jury  trial  does  not  extend  to  charges  of  vagrancy. 
Duffy  V.  People,   (1843)    6  Hill  75,  reversing  1  Hill  356. 

Courts-martial. —  The  right  of  jury  trial  is  not  preserved  in  trials  by  courts- 
martial.  "  Indeed,  such  a  mode  of  trial  would  be  wholly  incompatible  with 
the  object,  end  and  organization  of  courts  martial."  People  v.  Daniell, 
(1871)   6  Lans.  44,  affirmed   (1872)   50  N.  Y.  274. 

An  action  to  recover  lands  has  always  been  triable  by  jury  and  the  1^^ 
lature  would  not  seem  competent  to  deny  that  mode  of  trial  in  such  action. 
Bryan  y.  McGurk,  (1911)  200  N.*  Y.  332,  93  N.  E.  989,  affirming  134  App. 
Div.  93,  118  N.  Y.  S.  912;  Prospect  Park,  etc.,  R.  Co.  v.  Morey,  (1913)  156 
App.  Div.  347,  140  N.  Y.  S.  380;  Hamlin  v.  People,  (1913)  155  App.  Div.  680, 
140  N.  Y.  S.  643. 

Existence  of  contract. —  Where  a  cause  of  action  is  upon  contract  for  a 
definite  sum  of  money,  or  for  damages  ex  contractu,  and  the  existence  of  ite 
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contract  is  disputed,  there  is  an  absolute  right  to  a  jury  trial.  Snell  t. 
Niagara  Paper  Mills,  (1908)  193  N.  Y.  433,  86  N.  E.  460,  25  L.  R.  A.  (N.  8.) 
264,  affirming  126  App.  Div.  921,  111  N.  Y.  S.  1145. 

Enforcement  of  penalty  or  forfeiture. —  Suits  for  the  enforcement  of  pen- 
alties or  forfeitures  had  been  generally  tried  by  jury;  and  that  mode  of  trial 
is  preserved  in  such  suits  by  this  section.  Colon  v.  Lisk,  (1897)  153  N.  Y. 
188,  47  N.  E.  302,  60  A.  S.  K.  609.  In  that  case  the  court  held  unconstitu- 
tional chapter  383,  Laws  of  1896,  authorizing  the  summary  seizure  of  any 
boat  or  vessel  used  by  one  person  in  interfering  with  oysters  or  other  shell 
fish  belonging  to  another,  and  its  forfeiture  and  sale  by  an  exclusive  pro- 
cedure before  a  justice  of  the  peace  with  no  provision  for  a  jury  trial. 

Removal  of  nuisance  and  damages  therefor. —  Since  an  assize  of  nuisance 
brought  for  the  removal  of  a  nuisance  and  for  damages  occasioned  by  it  was 
formerly  tried  by  jury,  a  similar  action  when  brought  under  the  code  must 
be  so  tried.     Hudson  v.  Caryl,  (1871)  44  N.  Y.  553. 

Adjustment  of  executor's  or  administrator's  account. —  Executors  or  admin- 
istrators can  require  that  accounts  involved  in  actions  brought  by  or  against 
them  be  adjusted  by  jury.  Wherefore,  section  1013  (Code  of  Civil  Procedure), 
allowing  the  compulsory  reference  of  causes  wherein  long  accounts  must  be 
examined,  is  imconstitutional,  since  it  makes  no  exception  of  suits  to  which 
an  executor  or  administrator  is  a  party.  Malone  v.  St.  Peter,  etc.,  Church, 
(1902)  172  N.  Y.  269,  64  N.  E.  961,  affirming  69  App.  Div.  420,  74  N.  Y.  S. 
1005. 

Annulment  of  fraudulent  transfer  by  bankrupt. —  This  section  secures  the 
right  to  trial  by  jury  in  a  suit  by  a  trustee  in  bankruptcy  to  set  aside  a 
fraudulent  and  covinous  transfer  of  the  bankrupt.  Allen  v.  Gray,  (1911) 
201  N.  Y.  504,  reversing  (1910)  139  App.  Div.  428,  124  N.  Y.  S.  137. 

Title  to  office. —  In  view  of  prior  usage  the  right  to  trial  by  jury  is  secured 
in  actions  in  the  nature  of  quo  warranto  to  test  title  to  office.  Metz  v. 
Maddox,  (1907)  189  N.  Y.  460,  82  N.  E.  507,  121  A.  S.  R.  909,  reversing 
121  App.  Div.  147,  105  N.  Y.  S.  702;  People  v.  Albany,  etc.,  R.  Co.,  (1874) 
67  N.  Y.  161.  Thus,  chapter  538,  Laws  of  1907,  providing  for  a  recount 
and  recanvass  of  the  votes  cast  for  the  office  of  mayor  at  the  election  of  the 
7th  of  November,  1905,  in  all  cities  of  the  first  class  in  which  the  ballots  had 
been  preserved,  is  unconstitutional  in  so  far  as  it  operates  to  determine '  the 
title  to  that  office,  since  the  mode  of  recounting  prescribed  was  by  the  court 
and  not  by  jury. 

Violations  of  Excise  Law. —  Misdemeanors  by  violation  of  the  Excise  Laws 
had  formerly  been  tried  by  jury,  and,  therefore,  the  Act  to  Prevent  Intem- 
perance (Laws  of  1855),  providing  that  offenders  against  its  provisions 
should  be  tried  by  certain  inferior  justices  without  jury  or  with  one  of  six 
men  only,  is  invalid.     Wynehamer  v.  People,  (1856)   13  N.  Y.  378. 

Intoxication  in  public. —  Where  intoxication  in  public  is  made  a  criminal 
offense,  persons  charged  therewith  must  be  tried  by  jury.  People  v.  Baird, 
(1877)    11  Hun  289. 

Commitment  of  insane. —  Jury  trial  is  a  matter  of  right  in  proceedings 
for  the  commitment  of  a  person  to  an  insane  asylum.  Sporza  v.  German 
Sav.  Bank,  (1908)  192  N.  Y.  8,  84  N.  E.  406,  affirming  119  App.  Div.  172, 
104  N.  Y.  S.  260. 

Annulment  of  marriage;  separation. —  The  right  of  jury  trial  is  secured 
in  actions  for  the  annulment  of  marriages  except,  apparently,  where  the 
annulment  is  sought  on  the  ground  of  physical  incapacity.  Morrdl  T. 
Morrell,  (1879)  17  Hun  324.  This  section  does  not,  however,  confer  upon 
a  party  to  an  action  for  a  separation  from  bed  and  board  as  a  matter  of 
right,  the  privilege  of  having  the  issues  of  fact  tried  by  a  jury,  even  thougli 
the  yalidity  of  the  marriage  is  involved  in  the  action  and  may  be  determined 
by  the  final  judgment.  Packard  v.  Packard,  (1903)  88  Apj^  Dir.  SSt«  M 
K.  Y.  S.  1000;  Carter  t.  Tallcot,  (1885)  36  Him  SOa. 
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Aetions  for  the  recoyery  tf  money  must  be  tried  by  Jury.  Wbeelock  t. 
Lee,  (1878)  74  N.  Y.  496. 

Disfranchisement. —  An  elector  cannot  be  disfranchised  without  jury  triaL 
Oreen  v.  Shumway,  (1868)   89  N.  T.  418. 

Determination  of  damages. —  By  virtue  of  this  section  a  jmrty  bringing 
suit  for  damages  is  entitled  to  have  the  amount  thereof  ascerta^ined  by  a  jury. 
lyes  y.  South  Buflfalo  R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas. 
1912B  166,  34  L.  R.  A.  (N.  &)  162;  In  re  Townsend,  (1868)  39  N.  Y.  171; 
Greaaon  y.  Keteltas,  (1858)  17  N.  Y.  491;  Saxton  v.  New  fork  £1.  R.  Co., 
(1896)  12  App.  Diy.  263,  48  K.  Y.  S.  508.  Wherefore,  a  stiitute  empowering 
a  corporation  to  appropriate  property  to  its  use,  and  authorizing  the  appoint- 
ment of  a  commission  to  ascertain  the  compensation  to  b^  allowed  therefor 
is  unconstitutional  in  directing  that  commission  also  fie  ally  to  determine 
dmmagee  to  be  paid  by  the  company  for  lands  already  tak<ai  under  no  statu- 
tory authority,  since  the  legislature  cannot  deprive  a  p'srson  of  the  right 
under  this  section  to  have  damages  assessed  by  jury,  tliough  by  virtue  of 
article  1,  section  7,  it  may  order  a  commission  to  award  ccmpensation  for  the 
property  taken  under  eminent  domain  proceedings.     In  re  Townsend,  supra. 

Verified  plea. —  Allegations  of  substantial  defense  when  verified  cannot  be 
stricken  from  the  answer  to  a  complaint  as  sham  ^uid  irrelevant,  inasmuch 
as  prior  to  the  adoption  of  the  constitution  a  party  was  entitled  to  have  such 
allegations  determined  by  jury.  Wayland  v.  Tysen,  (1)71)  46  N.  Y.  281. 
To  the  same  effect,  Thompson  y.  Erie  R.  Co.,   (1871)  4£  N.  Y.  468. 

General  denial. —  A  general  denial  under  the  Code  ii  ta  itamount  to  a  plea 
of  the  general  issue  at  common  law,  and  since  at  cfinm  n  law  such  a  plea 
could  not  be  stricken  out  as  sham  and  irrelevant,  a  gsneral  denial  cannot  be 
so  stricken  out.  Wayland  y.  Tysen,  (1871)  45  N.  Y.  J!81.  To  the  same  effect, 
Thompson  v.  Erie  R.  Co.,  (1871)  46  N.  Y.  468.  Since,  too,  the  same  mode 
of  pleading  is  pursued  under  the  Code  in  both  equitable  and  legal  actions, 
this  rule  of  practice  must  be  applied  in  cases  formeily  cognizable  in  equity, 
and  though  jury  trial  is  not  generally  preserved  iii  an  equitable  action  a 
general  denial  occurring  therein  may  not  be  stricken  mt.  Thompson  v.  Erie 
R.  Ok^  (1871)  46  N.  Y.  468. 

8.  EqtdtahU  Action. 

Statement  of  rule. —  This  section  does  not  guarantee  the  right  to  jury 
trial  in  cases  of  which  courts  of  equity  formerly  had  jurisdiction,  for  in  such 
cases  issues  of  fact  as  well  as  questions  of  law  were  determined  by  the  court, 
the  finding  of  a  jury  on  any  issue  submitted  to  its  consideration  serving  only 
to  advise  the  conscience  of  the  chancellor.  Lynch  v.  Metropolitan  El.  R.  Co., 
(1891)  129  N.  Y.  274,  29  N.  E.  315,  26  A.  S.  R.  623,  15  L.  R.  A.  287;  Thomp- 
son y.  Erie  R.  Co.,  (1871)  46  N.  Y.  468;  In  re  Empire  City  Bank,  (1858) 
18  N.  Y.  199. 

Enforcement  of  lien. —  Jury  trial  need  not  be  secured  in  proceedings  pre- 
scribed for  the  enforcement  of  liens,  an  action  to  foreclose  a  lien  being  for- 
merly cognizable  in  equity.  In  re  King,  (1901)  168  N.  Y.  63,  60  N.  E.  1054. 
modifying  61  App.  Div.  152  70  N.  Y.  S.  366;  Schillinger  Fire-Proof  Cement, 
etc.,  Co.  V.  Amott,  (1897)  152  N.  Y.  584,  46  N.  E.  956,  affirming  86  Hun  182. 
33  N.  Y.  8.  343,  86  Hun  618,  33  N.  Y.  S.  1134;  Kenney  v.  Apgar,  (1883) 
93  N.  Y.  639;  Sheppard  v.  Steele,  (1870)  43  N.  Y.  52,  3  Am.  Rep.  660.  Thus, 
the  Lien  Law  of  1862  is  not  unconstitutional  in  failing  to  require  trial  by 
jury  in  proceedings  for  the  enforcement  of  liens  against  vessels.  Sheppard 
y.  Steele,  (1870)  43  N.  Y.  52,  3  Am.  Rep.  660.  Similarly,  the  provisions  of 
section  66  of  the  Code  of  Civil  Procedure,  allowing  a  court  without  jury 
to  determine  and  enforce  the  lien  of  an  attorney  on  the  judgment  or  decision 
of  his  client  or  the  proceeds  thereof,  is  constitutional.  In  re  King,  (1901) 
168  N.  y.  63,  60  N   B.  1054,  modifying  61  App.  Div.  162,  70  N.  Y.  a  36a 
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Aad  tlie  Meclumle's  Lien  Law  (eh.  342,  Laws  of  1885),  eontaining  similar 
proTisioDs,  ia  alio  valid.  Schillingcor  Fire-Proof  Cement,  etc.,  Co.  t.  Amott, 
(1807)  162  N.  Y.  584,  46  N.  E.  956,  affirming  86  Him  182,  88  K.  T.  S.  343, 
06  Him  618,  33  N.  Y.  S.   1134. 

The  winding  up  of  insolvent  corporations  fell  within  the  jurisdiction  oil* 
eonrts  of  equity.  The  Act  of  1849  (ch.  226)  authorizing  summary  proceed- 
ings to  compel  contribution  by  members  of  such  corporations  is,  therefore, 
not  objectionable  within  tliis  section.  In  re  Empire  City  Bank,  (1858)  18 
K.  Y.  199.  By  reason  of  a  like  consideration  the  Act  of  1862  (Sees.  Laws, 
743),  providing  for  the  settlement  by  reference  of  controversies  between 
the  receiver  of  an  insolvent  mutual  insurance  company  and  its  members  or 
stockholders,  is  constitutional.      Sands  v.  Kimbark,    (1863)    27  N.  Y.   147. 

Compulsory  transfer  of  stock. —  Trial  by  jury  is  not  a  matter  of  right  in 
an  action  to  compel  a  transfer  of  stock  by  a  corporation.  Cushman  v.  Thayer 
Hfg.  Jewelry  Co.,  (1879)   76  N.  Y.  365,  32  Am.  Rep.  315. 

Foredosure  of  mortgage. —  The  right  to  jury  trial  is  not  secured  in  an 
action  for  the  foreclosure  of  a  mortgage  given  as  collateral  on  certain  bonda 
Knickerbocker  Life  Ins.  Co.  v.  Nelson,   (1876)   8  Hun  21. 

Action  to  restrain  violation  of  ordinance. —  No  right  to  trial  by  jury  exists 
In  an  action  to  restrain  the  violation  of  an  ordinance.  Rochester  v.  Gutber- 
lett,  (1914)  211  K.  Y.  309,  105  N.  E.  548,  Ann.  Cas.  1915C  483,  L.  R.  A. 
1915D  209. 

Proceeding  by  executor  or  administrator  for  possession  of  property. —  No 
right  to  jury  trial  exists  in  proceedings  before  a  surrogate  by  an  executor 
or  administrator  to  secure  possession  of  property  of  his  testator  or  intestate, 
in  re  Curry,   (1881)   25  Hun  321. 

Recovery  of  property  of  judgment  debtor  by  receiver. —  The  provisions  of 
this  section  do  not  secure  the  right  to  jury  trial  in  a  suit  by  a  receiver  of  a 
judgment  debtor  for  the  recovery  of  the  debtor's  property.  Powell  v.  Wal- 
dron,  (1882)  89  N.  Y.  328,  42  Am.  Rep.  301. 

Divorce. —  Actions  for  divorce  are  apparently  of  equitable  cognizance;  but 
since  an  issue  of  adultery  in  an  action  of  that  nature  was  always  determined 
by  jury  prior  to  1846,  the  right  to  jury  trial  of  such  issues  is  preserved  by 
this  section.  Moot  v.  Moot,  (1915)  214  N.  Y.  204,  108  N.  E.  424,  affirming 
164  App.  Div.  525,  149  N.  Y.  S.  901;  Halgren  v.  Halgren,  (1914)  160  App. 
Div.  477,  145  N.  Y.  8.  987;  Cohen  v.  Cohen,  (1914)  160  App.  Div.  240,  145 
N.  Y.  S.  652;  Lowenthal  v.  Lowenthal,  (1893)  68  Hun  366,  22  N.  Y.  S.  858; 
Conderman  v.  Conderman,  (1887)  44  Hun  181,  7  N.  Y.  St.  Rep.  78;  Galusha 
V.  Galusha,  (1887)  43  Hun  181,  4  N.  Y.  St.  Rep.  399,  judgment  modified  on 
other  grounds  (1889)  116  N.  Y.  635,  22  N.  E.  1114,  15  A.  S.  R.  453,  6  L.  R.  A. 
487.  Thus,  a  court  is  not  competent  to  make  a  grant  of  alimony  pendente 
lite  conditional  on  the  waiver  by  the  wife  of  her  right  to  jury  trial.  Lowen- 
thal V.  Lowenthal,  (1893)  68  Hun  366,  22  N.  Y.  S.  858. 

Effect  of  introduction  of  equitable  matter  into  action  triable  by  jury.— 
The  right  to  jury  trial  cannot  be  defeated  by  the  injection  into  an  action 
wherehi  that  right  exists  of  matters  whereof  equity  had  jurisdiction.  Thus, 
an  action  to  try  title  is  legal  and  a  party  thereto  cannot  by  imputing  fraud 
to  a  claimant  rob  him  of  his  right  to  have  the  issues  presented  determined 
by  jury.  Prospect  Park,  etc.,  R.  Co.  v.  Morey,  (1913)  155  App.  Div.  347, 
140  N.  Y.  S.  380.  Where,  too,  a  cause  of  action  cognizable  in  equity  la 
joined  with  one  to  which  the  right  of  jury  trial  attaches  under  this  section, 
the  entire  action  must  be  tried  by  jury.  Wheelock  v.  I<ee,  (1878)  74  N.  Y, 
495;  People  v.  Albany,  etc.,  R.  Co.,  (1874)  57  N.  Y.  161;  Davis  v.  Morris, 
(1867)  36  N.  Y.  569;  Hudson  v.  Caryl,  (1871)  44  N.  Y.  553.  A  plaintiff 
may  waive  his  right  to  jury  trial,  however,  by  voluntarily  joining  claims 
for  both  equitable  and  legal  relief  in  one  suit  though  he  cannot  by  so  doing 
prejudice  tiie  rights  of  the  defendant  in  the  action.  Cogswell  v.  N.  Y.,  etc., 
R.  Co.,  (1S87)   106  N.  Y.  319,  11  N.  E.  518.    And  the  rule  does  not  extend 
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to  caaes  wherein  tbe  legal  remedy  involyed  ia  purely  incidental  to  the  main 
equitable  relief  sought.  Thu8»  the  right  to  trial  by  jury  does  not  exist  in 
an  acti<Mi  brought  to  enjoin  a  continuing  treapaas  and  for  damages  occasioned 
thereby,  the  damages  being  auxiliary  only  to  the  injunction  asked  for. 
Lynch  v.  Metropolitan  El.  R.  Co.,  (1891)  129  N.  Y.  274,  .29  N.  E.  315, 
26  A.  S.  R.  523,  15  L.  R.  A.  287.  See  also  Henderson  y.  New  York  Cent. 
R.  Co.,  (1879)  78  N.  Y.  423;  Williams  v.  New  York  Cent.  R.  Co.,  (1857) 
16  N.  Y.  97,  69  Am.  Dee.  651;  Pope  ▼.  Manhattan  R.  Co.,  (1903)  79  App. 
Div.  583»80K.  Y.  S. 


m.  Waivml 

Prescription  of  modes  of  waiver. —  The  power  of  prescribing  modes  of  waiver 
in  a  civil  case  pertains  exclusively  to  the  legislature.  The  judiciary  cannot, 
therefore,  curtail  the  right  to  jury  trial  by  general  rules  of  practice  pro- 
viding for  its  waiver:  and  a  rule  placing  any  restriction  on  that  right  othei 
than  those  imposed  by  law  is  invalid.  Moot  v.  Moot,  (1915)  214  N.  Y.  204, 
108  N.  E.  424,  aflSrming  164  App.  Div.  625,  149  N.  Y.  S.  901,  and  overruling 
Cohen  v.  Cohen,  160  App.  Div.  240,  145  N.  Y.  S.  652;  Halgren  v.  Halgren, 
160  App.  Div.  477,  145  N.  Y.  S.  987;  Conderman  v.  Conderman,  (1887) 
44  Hun  181,  7  N.  Y.  St.  Rep.  78. 

Commitment  of  lunatic  as  civil  case. —  Proceedings  for  the  determination 
of  the  sanity  of  an  alleged  lunatic  and  for  his  commitment  to  an  asylum 
if  adjudged  insane  are  civil  within  the  clause  of  this  section  allowing 
parties  to  civil  cases  to  waive  jury  trial  in  the  manner  prescribed  by  law; 
and  consequently  an  act  (§  2323a,  Code  of  Civil  Procedure)  permitting  such 
waiver  is  constitutionaL  Sporza  v.  German  Sav.  Bank,  (1908)  192  N.  Y.  8, 
84  N.  E.  406,  affirming  119  App,  Div.   172,   104  N.  Y.  S.  260. 

Waiver  independent  of  statute. —  The  right  to  jury  trial  in  civil  cases  is 
personal  and  may  therefore  be  personally  waived  by  the  parties,  in  other 
modes  than  those  prescribed  by  law.  A  waiver  will  be  inferred  by  the  courts 
from  the  failure  of  the  parties  to  make  seasonable  demand  for  trial  by 
jury,  or  from  any  other  conduct  indicative  of  an  intent  to  waive.  Baird  v. 
New  York,  (1878)  74  N.  Y.  382;  People  v.  Quigg,  (1874)  59  N.  Y.  83; 
McKeon  v.  See,  (1873)  51  N.  Y.  300,  10  Am.  Rep.  659,  affirming  4  Robt.  449; 
West  Point  Iron  Co.  v.  Reymert,  (1871)  45  N.  Y.  703;  Barlow  v.  Scott, 
(1861)  24  N.  Y.  40;  Greason  v.  Keteltas,  (1858)  17  N.  Y.  491;  Matter  of 
Kipp,  (1902)  70  App.  Div.  567,  75  N.  Y.  S.  589;  Wadsworth  v.  Hinchcliff, 
(1914)  163  App.  Div.  266,  148  N.  Y.  S.  798;  Akin  v.  Amsterdam  AVater 
Com'rs,  (1894)  82  Hun  265,  31  N.  Y.  S.  254;  People  v.  Eckler,  (1880) 
19  Hun  609.  See  also  Vose  v.  Cockcroft,  (1871)  44  N.  Y.  415;  Dayharsh  v. 
finos,  (1851)  5  N.  Y.  531;  People  v.  Eckler,  (1880)  19  Hun  609.  By 
volimtarily  incurring  liability  under  statute  a  person  impliedly  agrees  to 
submit  to  the  proceedings  provided  therein  for  the  enforcement  of  the  lia- 
bility; and  though  no  provision  is  made  by  the  statute  for  trial  by  jury, 
the  person  cannot  object,  having  by  his  own  action  made  himself  answerable 
to  the  proceedings  prescribed.  Buttling  v.  Hatton,  (1897)  18  App.  Div. 
128,  45  N.  Y.  S.  720.  However,  a  failure  to  object  to  an  order  transferring  a 
case  from  a  jury  to  a  special  term  of  court  should  not  be  construed  as  a 
waiver  where  the  right  to  jury  trial  was  insisted  on  when  the  case  was 
brought  to  trial.  Allen  v.  Gray,  (IQ-ll)  201  N.  Y.  504,  reversing  139  App. 
Div.  428,  124  N.  Y.  S.  137.  And  where  the  trial  judge  awarded  damages  in 
addition  to  the  other  relief  claimed,  the  defendant  could  not  be  held  to  have 
waived  his  right  to  have  the  damages  assessed  by  a  jury  by  allowing  the 
court  to  try  the  case  without  jury.  Bradley  v.  Aldrich,  (1869)  40  N.  Y.  504, 
100  Am.  Dec.  528.  See  also  Lewis  v.  Mott,  (1867)  36  N.  Y.  396;  Wheelock 
T.  Lee,  (1878)  74  N.  Y.  495. 

Waiver  in  criminal  case. —  Since  this  section  expressly  extends  to  parties 
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to  a  civil  case  the  privilege  of  waiver,  it  impliedly  denies  that  privilege  to 
a  defendant  in  a  criminal  prosecution.  People  v.  Cosmo,  (1912)  205  N.  Y. 
91,  98  N.  E.  408,  39  L.  R.  A.  (N.  S.)  967.  Nor  can  an  accused  by  consent 
substantially  change  the  nature  of  the  jury  by  which  he  shall  be  tried  from 
that  provided  by  this  section:  and  since  the  jury  here  secured  is  a  common- 
law  jury  of  twelve  men,  the  trial  of  a  defendant  for  a  capital  offense  is  a 
nullity  if  prosecuted  before  a  jury  composed  of  a  less  number  than  twelve 
even  thoi^gh  the  trial  was  so  conducted  at  the  request  and  with  the  consent 
of  the  defendant.  Cancem,i  y.  People,  (1858)  18  N.  Y.  128;  People  v.  Toledo 
(1912)  150  App.  Div.  403,  135  N.  Y.  S.  49.  "If  a  deficiency  of  one  juror 
might  be  waived,  there  appears  to  be  no  good  reason  why  a  deficiency  of 
eleven  might  not  be:  and  it  is  difficult  to  say  why,  upon  the  same  principle, 
the  entire  panel  might  not  be  dispensed  with,  and  the  trial  committed  to  the 
court  alone.  It  would  be  a  highly  dangerous  innovation,  in  reference  to 
criminal  cases,  upon  the  ancient  and  invaluable  institution  of  trial  by  jury, 
and  the  constitution  and  laws  establishing  and  securing  that  mode  of  trial, 
for  the  court  to  allow  of  any  number  short  of  a  full  panel  of  twelve  jurors." 
Cancemi  v.  People,  (1858)  18  N.  Y.  128.  However,  where  a  trial  was  com- 
menced before  a  r^g;ularly  impaneled  jury  of  twelve  men,  and  after  all 
of  the  evidence  was  in  on  both  aides,  and  both  parties  had  rested,  an 
adjournment  was  taken  for  several  days  on  account  of  the  illness  of  one 
of  the  jurors^  the  defendant  could  agree  that  a  twelfth  juror  should  be 
selected,  who,  with  the  eleven  others,  should  be  sworn  as  the  jury  in  the  case. 
The  court  said :  "  Undoubtedly  the  defendant  could  have  insisted  on  having 
twelve  new  men  on  the  second  jury.  This  he  did  not  do,  but  both  himself 
and  counsel  agreed  in  open  court  to  accept  as  eleven  jurors  those  who  had 
been  on  the  previous  jury.  Defendant  could  waive  his  right  to  object  to 
these  jurors,  and  having  done  so,  could  not  thereafter  be  heard  to  say  they 
were  not  competent  to  act"  People  ▼.  Toledo,  (1912)  150  App.  Div.  403, 
135  N.  Y.  S.  49. 

§  8.  Beligious  liberty. 

Competency  of  wibnesseB^ 
Abuse  of  liberty. 

The  free  exercise  and  enjoyment  of  reli^ous  profession  and 
^^orshipy  without  discrimination  or  preference,  shall  forever  be 
allowed  in  this  State  to  all  mankind;  and  no  person  shall  be 
rendered  incompetent  to  be  a  witness  on  account  of  his  opinions 
on  matters  of  religioufi  belief ;  but  the  liberty  <i>i  conscience  hereby 
secured  shall  not  be  so  construed  as  to  excuse  acts  of  licentious- 
ness^ or  justify  practices  inconsistent  with  the  peace  or  safety  of 
this  Stata 

Const.  1777,  Art  XXXVIII;  amended,  €k)nst  1821,  Art  VII,  |  8;  amended* 
'::onst  1846,  Art  I,  I  S. 

Simday  laws. —  The  Christian  sabbath,  as  one  of  the  institutions  of  the 
Christian  religion,  may  be  protected  from  desecration  by  such  laws  as  the 
legislature  may  deem  necessary  to  secure  to  the  community  the  privilege  of 
undisturbed  worship,  and  to  the  day  itself  that  outward  respect  and  obserr- 
ance  which  may  be  deemed  essential  to  the  peace  and  good  order  of  society. 
A  law  enacted  to  preserve  the  public  peace  and  order  on  Sunday  and  pro- 
hibiting dramatic  performances  on  that  day  is  therefore  valid,  the  legislature 
being  tiie  sole  judge  in  such  a  case  of  what  act  it  is  advisab'icj  to  prohibit 
KewendorfF  v.  Duryea,   (1877)    69  N.  Y.  657.  25  Am.  Rep.  2Zt.     Similarly, 
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section  265  of  the  Penal  Code  absolutely  prohibiting  ftMafr  <»  Sunday 
irrespective  of  whether  any  particular  act  of  fishing  in  fact  disturbs  the 
public  peace  is  constitutional.  People  v.  Moses,  (1893)  140  N.  T.  214, 
35  K.  E.  499,  affirming  65  Hun  161,  20  N.  T.  S.  9,  and  overruling  35  Hun  327. 

Religious  tolerance;  trust  aa  superstitious. —  All  religious  beliefs,  doctrinea 
and  forms  of  worship  not  inimic&l  to  the  public  peace  are  free,  however; 
and  legal  discriminations  based  on  religious  differences  are  abolished  by 
this  section.  Accordingly  a  trust  created  by  a  testator  for  the  purpose  oi 
having  prayers  said  in  a  Roman  Catholic  church  for  the  repose  of  Us  soul, 
the  souls  of  his  family,  and  of  all  who  might  be  in  purgatory  cannot  now 
be  attacked  as  devoted  to  a  superstitious  use  though  it  was  open  to  attadc 
under  the  English  law  whence  is  derived  the  New  Yorlc  system  of  trusts 
HoUaiid  V.  Alcock,  (1888)  108  N.  Y.  312,  16  N.  E.  305,  2  A.  &  R.  4120, 
reversing  40  Hun  372. 

Rules  of  evidence. —  The  provision  that  no  person  shall  be  rendered  inoom- 
petent  to  be  a  witness  on  account  of  his  religious  belief  impliedly  leaves 
the  legislature  free  to  r^^ate  the  competency  of  witnesses  in  other  respeeta. 
People  V.  Johnson,  (1906)    185  N.  Y.  219,  77  N.  E.  1164. 

Religious  conviction  aa  justification  for  violation  of  ]aw.^-''The  peace 
and  safety  of  the  state  involves  the  protection  of  the  lives  and  health  of  ita 
children  as  well  as  obedience  to  its  laws."  A  person  cannot  under  the  guise 
of  religious  belief  shiric  the  duty  of  caring  for  children  placed  in  his  care 
without  at  the  same  time  exposing  himself  to  such  punislmient  as  is  provided 
by  law.  Wherefore,  a  person  wilfully  omitting  to  secure  medical  attendance 
for  his  sick  child  is  not  excused  from  pimishment  because  his  omission 
emanated  from  a  belief  that  religion  was  a  cure  for  disease  and  that  physi- 
cians should  not  be  consulted:  and  section  288  of  the  Penal  Code  allowing 
punishment  for  such  neglect  is  not  unconstitutional.  People  t.  Pierson, 
(1903)  176  N.  Y.  201,  68  N.  E.  243,  98  A.  &  R.  666,  63  L.  R.  A.  187,  reversing 
80  App,  Div.  415,  81  N.  Y.  S.  214. 

§  4.  Habeas  corpus. 

The  privil^e  of  the  writ  of  haheas  corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  its  suspension. 

Const  1821,  Art.  VII,  i  6;  continued  without  dumge  ht  Oonst  1846, 
Art.  I,  I  4. 

Scope. —  "The  remedy  against  illegal  imprisonment  afforded  hj  this  writ, 
as  it  was  known  and  used  at  common  law,  is  placed  heyond  the  pale  of 
legislative  discretion,  except  that  it  may  be  suspended  when  public  safety 
requires^  in  either  of  the  two  emergencies  named  in  the  Constitution." 
Apparently,  therefore,  the  writ  cannot  be  abrogated,  or  its  efficiency  impaired, 
by  l^^ative  action,  and  cases  within  the  relief  afforded  by  the  writ  at 
conunon  law  cannot  be  placed  beyond  its  reach.  People  v.  Liscomb,  (1875) 
60  N.  Y.  559,  19  Am.  Rep.  211,  reversing  3  Hun  760;  People  v.  Frost,  (1909) 
133  App.  Div.  179,  117  N.  Y.  S.  524.  See  also  People  v.  Woodward,  (1912) 
160  App.  Div.  770,  135  N.  Y.  8.  373. 

Function  of  writ« —  **  The  writ  of  habeas  corpus  is  not,  and  never  has  been, 
a  writ  of  review.  Its  sole  function  is  to  relieve  from  unlawful  imprisonment. 
And  the  sole  inquiry  upon  it  is  whether  the  mandate  or  the  judgmoit,  by 
virtue  of  which  the  prisoner  is  detained,  is  void.  Where  it  appears  that 
Che  prisoner  is  retained  by  virtue  of  a  final  judgment  of  a  court  of  competent 
jurisdiction,  the  court  or  the  judge  has  no  alternative  but  to  remand  the 
prisoner,  unless  it  affirmatively  appears  that  there  was  an  utter  want  of 
power  or  jurisdiction  to  raider  the  judgment.    Bverj  presumptliMi  must  be 
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indulged  in  support  of  the  judgment.  Error  or  abuse  of  discretion  in  the 
exercise  of  jurisdiction  does  not  constitute  the  want  of  jurisdiction."  There- 
fore, a  statute  directing  the  court  or  judge  hearing  a  habeas  corpus  pro- 
ceeding to  remand  a  prisoner  who  is  detained  by  virtue  of  the  final  judg- 
ment of  a  competent  tribunal  is  valid.  People  v.  Kaiser,  (1912)  150 
App.  Div.  541,  135  N.  Y.  S.  274.  See  also  People  v.  Liscomb,  (1875) 
60  N.  Y.  559,  19  Am.  Rep.  211,  reversing  3  Hun  760;  People  v.  Stout, 
(1894)   81  Hun  336,  30  N.  Y.  S.  898,  affirmed  144  N.  Y.  699,  39  N.  B.  858. 

Rules  of  procedure. —  The  legislature  may  enact  rules  of  procedure  relative 
to  the  enjoyment  of  the  writ  of  habeas  corpus  so  long  as  it  does  not  change 
the  nature  of  the  writ  or  the  protection  afforded  thereby.  Section  25  of  the 
Code  of  Criminal  Procedure,  which  provides  that,  "during  the  session  of 
the  Supreme  Court  in  any  county,  no  person  detained  in  a  county  jail  of 
such  county,  upon  a  criminal  charge,  shall  be  removed  therefrom  by  writ 
of  habeas  corpus,  unless  such  writ  shall  have  been  issued  by  or  shall  be  made 
returnable  before  such  court"  and  which  gives  the  sole  right  to  hear  a  writ 
to  the  Supreme  Court  in  session  where  the  prisoner  is  detained,  is  therefore 
valid  since  it  does  not  in  any  appreciable  degree  suspend  the  privilege  of  the 
writ  as  it  existed  at  common  law.  People  v.  Woodward,  (1912)  150  App. 
Div.  770,  135  N.  Y.  S.  373,  distinguishing  People  t.  Frost,  (1909)  133 
App.   Div.    179,   117  N.  Y.   S.   524. 

Appeal  by  state. —  The  privilege  of  the  writ  is  not  luspended  by  a  statute 
allowing  an  appeal  in  the  name  of  the  people  from  an  order  made  in  habeas 
corpus  proceedings.  Thus,  section  2058  of  the  Code  of  Civil  Procedure 
authorizing  an  appeal  by  the  people  from  an  order  discharging  a  prisoner 
on  habeas  corpus  is  not  violative  of  this  section  or  of  section  4,  article  1, 
of  the  Federal  Constitution.  People  v.  Kaieer,  (1912)  150  App.  IMv.  541, 
135  N.  Y.   S.  274. 

§  6.  Excessive  hail,   fines,    and   puniAmenis;   detention   of 

witnesses. 

Excessive  bail  shall  not  be  required  nor  excessive  fines  imposed, 
Qor  shall  cruel  and  unusual  punishments  be  inflicted,  nor  shall 
witnesses  be  unreasonably  detained. 

Const.  184'6,  Art.  I,  {  5. 

Electrocution. —  The  provisions  of  the  Code  of  Criminal  Procedure  ({§  491, 
492,  503,  504,  505,  506,  507,  508,  509,  as  amended  by  ch.  489,  Laws  of  1888) 
changing  the  mode  of  inflicting  the  death  penalty  from  hanging  to  electro- 
cution, do  not  upon  their  face  or  in  their  general  purpose  and  intent, 
violate  this  section,  as  an  execution  by  electricity  *'  must  result  in  instan- 
taneous and  consequently  in  painless  death."  People  v.  Durston,  119  N.  Y. 
569,  24  N.  E.  6,  16  A.  S.  R.  859,  7  L.  R.  A.  715. 

Excessive  punishment  in  particular  locality. —  Section  29  of  chapter  456 
of  Laws  of  1880,  providing  that  a  person  convicted  before  the  recorder  of 
Cohoes  of  petit  larceny,  as  a  first  offense,  shall  be  punished  by  a  fine  not 
exceeding  ^050,  or  by  imprisonment  in  the  Albany  penitentiary  at  hard  labor 
for  a  term  not  exceeding  one  year,  or  by  both,  is  not  imconstitutional,  as 
cruel  and  unusual  punishment,  notwithstanding  the  fact  that  petit  larceny 
is  punished  generally  throughout  the  state  by  imprisonment  for  six  months 
only.  In  re  Bayard,  (1881)  25  Him  546.  In  reaching  this  conclusion 
the  court  said:  ''We  find  in  practice  that  many  acts  are  crimes  and 
punishable  if  done  in  one  pait  of  the  State,  which  are  innocent  if  done 
in  another.  We  can  see  no  difference  in  principle  between  the  act  in  ques- 
tion and  the  large  number  of  laws  of  the  kind  mentioned  above.  It  may 
well  be  that  the  state  of  affairs  in  Cohoes  when  this  act  was  pv^ssed  was  such 
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M  to  require  stringent  r^^ations  for  the  prevention  of  petty  erimes.  If 
it  were  so,  it  was  for  the  legislature  to  decide  and,  having  deeided,  to  act 
accordingly.  If  the  law  applied  to  all  persons  in  that  locality  we  do  not 
think  it  violates  the  Constitution.'' 

Enforcement  of  tax  collection. —  Chapter  153,  Laws  of  1884,  as  amended 
by  chapter  215,  Laws  of  1885,  and  chapter  102,  Laws  of  1886,  providing 
that  it  shall  not  be  lawful  for  the  owners  of  any  land  in  the  county  of  Lewis, 
upon  which  taxes  have  been  assessed  and  remain  unpaid  and  due,  to  peel 
bark  or  cut  timber  upon  sneh  land,  or  permit  others  to  perform  such  work 
does  not  conflict  with  the  pRmsions  of  this  section.  Prentice  y.  Weston, 
(1888)  47  Hun  121,  16  K.  T.  3t.'Rep.  541,  affirmed  111  N.  Y.  460,  18 
N.  E,  720. 

§  6.  Bights  of  accused  in  criminal  acHang, 

Due  process  of  la/w. 

Eminent  domain, 
No  person  shall  be  held  to  answer  far  a  capital  or  otherwise 
infamous  crime  (except  in  cases  of  impeachment,  and  in  cases  of 
militia  when  in  actual  service,  and  the  land  and  naval  forces  in 
time  of  war,  or  which  this  State  may  keep  with  the  consent  of 
Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legislature),  unless  on  presentment  or  indict- 
ment of  a  grand  jury,  and  in  any  trial  in  aijy  court  whatever  the 
party  accused  shall  be  allowed  to  appear  and  defend  in  person  and 
with  counsel  as  in  civil  actions.  No  person  shall  be  subject  to  be 
twice  put  in  jeopardy  for  the  same  offense;  nor  shall  he  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself;  nor  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law ; 
nor  shall  private  property  be  taken  for  public  use  without  just 
compensation. 

Const.  1821,  Art.  VII,  i  7;  amended.  Const  1846«  Art  I,  |  C 

/•  Presentment,  and  indictment,  0tf. 
//•  Right  to  appear  and  defend,  6S* 
III.  Double  jeopardy,  70. 
IF.  Self-inoriminaUon,  73, 

V.  l>eprivation  of  life,  liberty ,  or  proper^  ^»  due  process  of  Maw,  SO, 
VI.  Eminent  domain,  149, 

I.  Pbesbntmsnt  and  Indictmxnt. 

Vio  pmwm  9haU  he  held  to  aoMwer  for  a  oapitaX  or  otherwite  infamout  orkM 
{eeoept  in  oases  of  impeachment,  and  in  cases  of  mtUtia  when  in  actual 
service,  and  the  land  and  naval  forces  in  time  of  war,  or  which  this  Btat€ 
may  keep  with  the  consent  of  Congress  in  time  of  peace,  and  in  oases  of 
petit  larceny,  under  ths  regulation  of  the  Legislature) ,  unless  on  present- 
ment or  indictment^ of  a  grand  jury** 

Relation  to  article  z,  section  a. —  The  restriction  here  placed  on  the  power 
of  the  legislature  with  respeoi  to  infamous  crimes  dost  not  \t^  implisatlsa 
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relax  with  respect  to  lesser  offenses  the  requirement  of  section  2  of  this 
article,  that  the  right  to  jury  trial  **  in  all  cases  in  which  it  has  been  hereto- 
fore used  shall  remain  inviolate  forever."  Per  Hubbard,  J.,  Wynehamer  v. 
People,  13  N.  Y.  378. 

Scope. —  The  requirement  of  this  provision  is  in  terms  limited  to  capital 
or  otherwise  infamous  crimes.  It  has  no  relation  to  misdemeanors,  offenses 
of  which  courts  of  Special  Sessions  have  jurisdiction  by  virtue  of  article  6, 
section  23.  People  v.  Manett,  (1913)  154  App.  Div.  640,  139  N.  Y.  S.  614. 
See  also  People  v.  Scherno,  140  App.  Div.  95,  125  N.  Y.  S.  918. 

Determination  of  nature  of  offense. —  Whether  or  not  a  particular  offense 
should  be  classified  as  a  capital  or  otherwise  infamous  crime  is  determined 
by  the  nature  of  the  punishment  preiteribed  therefor  rather  than  by  the 
supposed  moral  turpitude  of  the  act  constituting  the  offense.  Hence  a  statute 
authorizing  the  prosecution  without  indictment  of  a  child  under  sixteen  years 
of  age  charged  with  larceny  from  the  person,  is  constitutional  in  view  of 
section  2186  of  the  Penal  Law  reducing  felonies  not  punishable  by  death  or 
life  imprisonment  to  the  grade  of  misdemeanors  when  committed  by  a  child 
under  sixteen  years  of  age:  and  this  is  true  even  if  the  moral  obliquity  of 
the  offense  be  regarded  as  unchanged.  People  v.  Kamlnsky,  (1913)  208  N.  Y. 
389,  102  N.  E.  515. 

Meaning  of  "  indictment  "  and  "  presentment."  —  An  "  indictment "  or 
"  presentment "  within  the  meaning  of  this  provision  need  not  be  by  a  grand 
jury  of  that  county  wherein  was  committed  the  crime  to  which  the  present- 
ment or  indictment  is  addressed.  Doubtless,  at  common  law  grand  jurors 
could  not  ordinarily  inquire  into  any,  offense  perpetrated  outside  of  their 
coimty.  Parliament  was  competent  to  allow  them  so  to  act,  however.  And 
this  provision  must  be  deemed  to  recognize  the  existence  of  such  a  legislative 
power.  Wherefore,  the  provision  of  the  Kevised  Statutes  (2  R.  S.  727,  §  50), 
declaring  that  **  a  person  committing  a  burglary  and  larceny  in  one  county 
and  carrying  the  stolen  property  into  another  county,  may  be  indicted,  tried 
and  convicted  for  the  burglary  in  the  latter  county,  as  if  the  crime  had 
been  there  committed,"  is  within  the  legislative  power  and  valid.  Mack  v. 
People,   (1880)    82  N.  Y.  235. 

Amendment  of  indictment. — ^An  act  (Code  Crim.  Pro.,  §  275)  declaring 
"that  when  upon  the  trial  of  an  indictment,  a  variance  between  its  allega- 
tion and  the  proof  in  respect  to  the  name  of  any  person,  shall  appear,  the 
court  may,  in  its  judgment,  if  the  defendant  cannot  be  thereby  prejudiced 
in  his  defense  on  the  merits,  direct  the  indictment  to  be  amended  according 
to  the  proof,"  does  not  take  away  or  impair  any  securities  afforded  by  this 
provision  and  is,  therefore,  valid.  The  statute  could  have  no  other  effect 
than  to  promote  the  ends  of  justice,  by  rendering  of  no  avail  a  purely 
technical  objection,  without  depriving  a  defendant  of  any  substantial  right. 
People  V.  Johnson,   (1887)    104  N.  Y.  213,  10  N.  E.  690. 

Meaning  of  grai^d  jury. —  The  grand  jury  here  referred  to  is  the  grand 
jury  existent  at  common  law.  It  must  therefore  consist  of  not  less  than 
twelve  nor  more  than  twenty-three  men.  Twelve  jurors  must  concur  in 
finding  an  indictment.     People  v.  Petrea,   (1883)    92  N.  Y.  128. 

Selection  of  jurors. —  Apparently,  the  legislature  may  regulate  the  mode 
of  selecting  and  procuring  grand  jurors  as  it  may  deem  expedient  provided 
it  does  not  trench  upon  the  essential  features  of  the  jury  system.  People 
V.  Petrea,  (1883)  92  N.  Y.  128.  The  challenge  of  grand  jurors  is  subject 
to  legislative  regulation.  People  v.  Borgstrom,  (1904)  178  N.  Y.  254, 
70  N.  E.  780. 

Sufficiency  of  indictment  by  de  facto  jury. —  Only  substantial  compliance 
with  this  provision  will  be  exacted  by  the  courts.  An  indictment  by  a  body 
summoned  and  sworn  as,  and  having  the  essential  character  of,  a  graud  jury, 
is  not  nullified  by  a  technical  defect  in  the  constitution  of  that  body  not 
prejudicial  to  the  rights  of  the  accused.  Peopla  v.  Yoimgs,  (1896)  151 
N.  Y.  210,  45  N.  E.  460;  People  v.  Petrea,   (1883)   92  K.  Y.  128,  affirming 
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80  Him  98.  See  iClao  People  ▼.  Hoogkerk,  (1884)  M  N.  Y.  149.  Thus,  an 
indictment  returned  by  a  jury  possessing  the  essential  attributes  of  a  grand 
jury  within  the  meaning  of  this  section,  is  sufficient  although  the  jury  was 
drawn  imder  an  invalid  statute.  People  v.  Petrea,  supra.  It  seems,  however, 
that  a  term  of  the  Ck>unty  Court  convened  pursuant  to  an  order  which  was 
not  published  "once  in  each  week,  for  three  successive  weeks  before  a  term 
is  held,"  as  required  by  section  356  of  tiie  Code  of  Civil  Procedure,  or  "for 
four  successive  weeks  previous  to  the  time  of  holding  the  first  term  under 
such  order,"  as  required  by  section  45  of  the  Code  of  Criminal  Procedure, 
and  which  fixed  such  a  time  for  the  holding  of  the  term  that  the  four  wedcr 
publication  required  by  the  latter  section  could  not  be  made,  is  improperly 
convened  and  an  indictment  found  at  such  a  term  should  be  dismisaei. 
People  V.  Nugent,  (1901)  57  App.  Div.  642,  67  N.  Y.  S.  1035,  distinguishii^ 
People  V.  Youngs  and  People  v.  Petrea,  supra. 

Test  oath  as  violation  of  requirement. —  That  portion  of  the  "Act  to  pia- 
vide  for  a  convention  to  revise  and  amend  the  Constitution,"  passed  Manh 
29,  1867  (ch.  194)  which  provided,  that,  at  the  election  of  delegates,  no  peracn 
shall  vote  who  will  not,  if  duly  challenged,  take  and  subscribe  the  foUowizg 
oath:  "I  do  solemnly  swear  (or  affirm),  that  I  have  never  voluntarily 
borne  arms  against  the  United  States  since  I  have  been  a  citizen  thereol^; 
that  I  have  voluntarily  given  no  aid,  countenance,  coimsel  or  encouragement 
to  persons  engaged  in  armed  hostility  thereto;  that  I  have  neither  soug7it 
nor  accepted,  nor  attempted  to  exercise,  the  functions  of  any  office  whatever, 
under  any  authority,  or  pretended  authority,  in  hostility  to  the  United 
States;  that  I  have  not  yielded  a  voluntary  support  to  any  pretended  gov- 
ernment, authority,  power  or  Constitution  with  the  United  States,  hostile 
or  inimical  thereto,  and  did  not  willfully  desert  from  the  military  or  navttl 
service  of  the  United  States,  or  leave  this  State,  to  avoid  the  draft  during 
the  late  rebellion,"  violates  this  provision.  Green  v.  Shumway,  (1868) 
39  N.  Y.  418. 

Construction  of  statute  widening  range  of  indictment. —  Since  prior  to 
the  enactment  of  chapter  625,  Laws  of  1900,  amending  section  444  of  the 
Code  of  Criminal  Procedure,  a  person  indicted  for  manslaughter  in  the  second 
degree  could  not  lawfully  be  convicted  of  assault  in  any  degree,  the  provi- 
sions of  that  statute  permitting  one  indicted  for  manslaughter  to  be  con- 
victed of  assault  should  be  given  a  prospective  operation.  "The  effect  of 
applying  this  amendment  to  all  indictments  pending  at  the  time  it  became 
a  law,  is  evidently  to  deprive  the  parties  named  therein  of  this  consti- 
tutional right,  so  far  as  their  trial  and  conviction  for  the  assault  therein 
named  is  concerned."  People  v.  Cox,  (1901)  67  App.  Div.  344,  73  N.  Y.  S.  774. 

Courts-martial. —  This  provision  recognizes  the  existence  of  courts-martial. 
They  are,  therefore,  constitutional.  People  v.  Daniell,  (1872)  50  N.  Y.  274. 
There  is  of  course  no  necessity  for  presentment  or  indictment  in  the  case 
of  crimes  tried  before  courts-martial.  People  v.  Daniell,  6  Lana.  44,  affirmed 
50  N.  Y.  274. 

H.    RioHT  TO  Appbab  and  Defeio). 

"  In  any  trial  in  any  court  whatever  the  party  accused  bKoXI  h€  aUoujed 
to  appear  and  defend  in  person  and  with  counsel  as  in  civil  actions'' 

General  scope. —  This  provision  would  seem  to  be  of  broad  scope  and  to 
apply  generally  to  trials  before  any  authority  having  jurisdiction  to  try. 
People  v.  Keeler,  (1885)  99  N.  Y.  463,  2  N.  E.  615,  52  A.  S.  R.  49,  reversing 
32  Hun  563. 

Proceeding  for  removal  of  officer. — ^A  public  officer  has  the  right  to  appeal 
and  defend  in  person  or  with  coimsel  at  proceedings  looking  to  his  removal 
from  office  for  cause.  People  v.  Nichols,  (1880)  79  N.  Y.  582,  reversing  18 
Hun  580;  People  r.  Flood,    (1901)    64  App.  Div.  209,  71  N.  Y.  S.   1067; 
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People  ▼.  Hannan,  (1890)  50  Hun  469,  10  N.  Y.  8.  71,  aflrmed  125  N.  Y. 
691,  26  N.  E.  751.  See  also  People  y.  Keeler,  (1885)  99  N.  Y.  463,  2  N.  E. 
615,  52  A.  S.  R.  49,  reversing  32  Hun  563;  People  v.  York,  (1899)  43  App. 
Div.  138,  59  N.  Y.  S.  333.  Thus,  where  a  member  of  a  board  of  police  com- 
missioners is  brought  before  the  board  charged  with  misfeasance  in  office, 
although  the  statute  does  not,  in  express  terms,  provide  that  the  accused  shall 
be  allowed  to  appear  and  defend  with  ooimsel,  yet  he  cannot  be  deprived  of 
thia  constitutional  right.    People  v.  Hannan,  supra. 

Courts-martial. — A  court-martial  is  a  court  within  the  meaning  of  this 
provision.  Wherefore,  a  person  prosecuted  for  an  offense  before  a  oonrt- 
nottrtial,  organized  under  the  laws  of  this  state,  can  demand,  as  a  constitu- 
tional right,  that  he  be  allowed  to  defend  with  counsel.  People  v.  Van  AUen, 
(1873)  55  N.  Y.  31. 

Appearance  and  defense  by  party  to  civil  suit. —  The  words  **  aa  in  eivil 
actions"  would  seem  clearly  to  secure  a  party  to  a  civil  suit  in  the  enjoy- 
ment of  the  right  to  appear  and  defend  his  interests.  Under  any  other  con- 
atniction,  this  provision  would  be  a  nullity:  for  since  the  measure  of  the 
right  of  an  accused  to  appear  and  defend  is  the  correspondixig  right  of  a 
party  to  a  civil  action,  the  former  may  be  excluded  from  the  trial  if  an 
exclusion  to  the  latter  is  justifiable.  Chandler  v.  Avery,  (1888)  47  Hun  9, 
14  N.  Y.  St.  Rep.  166.     See  also  People  v.  Van  Allen,   (1875)  55  N.  Y.  31. 

Kight    of    witness    before    legislative    committee    to    counseL — ^A   person, 
examined  as  a  witness  before  a  legislative  committee  and  in  no  sense  on 
trial  for  any  charges,  is  not  entitled  to  appear  with  counsd.     People  v. 
Keeler,  (1885)  99  N.  Y.  463,  2  N.  E.  615,  52  A.  S.  R.  49,  reveraing  32  Hun 
563,   14  N.  Y.  St.  Rep.   165. 

Legislative  regulation  of  right  to  appear. —  The  legislature  cannot  so  clog 
the  right  to  appear  and  defend  with  conditions  and  restrictions  as  to  render 
it  a  practical  nullity.  Accordingly,  a  statute  entitled  ''an  act  to  prevent 
intemperance,"  in  effect  allowing  one  charged  with  violating  its  articles  the 
right  to  defend  only  if  he  should  admit  matters  made  by  the  statute  prima 
facie  evidence  of  guilt,  is  unconstitutional.  Per  Selden,  J.,  Wynchamer 
▼.  People,  (1856)   13  N.  Y.  378. 

Judicial  interference  with  right  to  appear  and  defend. —  While  the  judge 
hearing  a  case  has  of  necessity  a  discretionary  power  to  prescribe  the  time 
and  regulate  the  details  of  the  trial  thereof,  he  cannot  so  exercise  that  power 
aa  in  effect  to  deprive  the  accused  of  his  rights  hereunder.  Thus,  the  trial 
judge  should  grant  a  continuance  where  it  appeared  that  an  accused  is  a 
foreigner  with  no  knowledge  of  his  constitutional  rights  or  of  legal  pro- 
cedure in  this  state  and  that  his  attorney  being  tmprepared  when  the  case 
is  called  for  trial,  refuses  to  conduct  the  defense.  People  v.  Calabur,  (1904) 
91  App.  Div.  529,  87  N.  Y.  S.  121.  Again,  as  the  right  to  defend  by  coimsel 
is  a  substantial  right  and  not  a  mere  formal  privilege,  the  one  entitled 
thereto,  it  would  seem,  may  demand  that  reasonable  opportunity  be  allowed 
the  counsel  appearing  in  his  behalf  to  make  a  defense.  Wherefore,  the  cotmsel 
lor  an  accused  must  be  allowed  a  reasonable  time  at  the  close  of  a  case  to 
comment  upon  the  testimony  therein  and  to  submit  to  the  jury  reasons  for 
acquittal,  and  it  is  an  abiuM  of  discretion  and  a  violation  of  the  defendant's 
rights  for  the  trial  judge  to  limit  counsel  to  fifteen  minutea  in  his  sum- 
ming up  in  a  criminal  case  where  a  conviction  would  subject  the  defendant 
to  an  imprisonment  of  twenty  years  in  a  state  prison.  People  v.  Mayer, 
(1909)    132  App.  Div.  646,  117  N.  Y.  S.  520. 

Jury  views  in  absence  of  accused  and  counseL — This  provision  prohibits 
the  introduction  of  any  evidence  in  the  absence  of  an  accused  and  his  counsel, 
without  his  consent.  A  view  of  the  spot  where  a  crime  was  alleged  to  have 
been  committed  is  evidence;  and  refusal  to  allow  the  accused  to  be  present  at 
the  jury  view  of  that  spot  is  reversible  error.  People  v.  Palmer,  (1887)  48 
Hun  397,  6  N.  Y.  St.  Rep.  341,  affirmed  in  (1880)  109  N.  Y.  413,  17  N.  E.  213, 
4  A.  S.  R.  477. 
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m.    DoUBUi  JXOPABDT. 
"  No  penon  ehatt  he  Bubfeoi  to  he  twice  pui  in  jeapofdy  for  the  eame  offense^ 

Preliminary  examination. —  Undoubtedly  the  discharge  of  an  accused  by 
a  magistrate  on  a  preliminary  examination  does  not  bar  a  subsequent  prose- 
cution of  the  accused  for  the  o^ense  with  which  he  was  charged  before  the 
magistrate.  People  v.  DiUon,  (1910)  197  N.  Y.  264,  90  N.  E.  820,  18  Ann. 
Cas.  552,  reversing  128  App.  Div.  92«,  112  N.  Y.  S.  1140.  And  one  guilty 
of  contempt  of  court  is  not  placed  in  jeopardy  by  being  subjected  to  a 
preliminary  examination  with  respect  to  the  disturbance  caused  by  him. 
Though  released  from  custody  after  examination,  he  may  subsequently  be 
prosecuted  for  his  offense.  People  v.  Barrett,  (1890)  56  Hun  351,  9  N.  Y.  S. 
321,  affirmed  121  N.  Y.  678,  24  N.  E.  1096. 

Arbitrary  discharge  of  jury.— "Where  a  jury  is  arbitrarily  discharged  in 
a  criminal  case  without  the  consent  of  the  defendant,  and  no  circumstances 
exist  calling  for  or  permitting  the  exercise  of  a  discretion  by  the  court, 
the  defendant  has  by  reason  of  the  trial  that  thus  comes  to  a  sudden  end  been 
placed  in  jeopardy  within  the  constitutional  provision,  and  such  discharge  is 
a  reason  within  the  constitution  why  the  defendant  should  not  be  again 
brought  to  trial  upon  the  same  indictment."  People  v.  City  Prison,  (1911) 
202  N.  Y.  138,  96  N.  B.  729,  affirming  139  App.  Div.  488,  124  N.  Y.  S.  341. 
See  also  King  v.  People,  (1876)  6  Hun  297. 

Discharge  of  jury  for  canse. —  Where  formal  steps  essential  to  a  valid  con- 
viction have  been  omitted  in  a  trial  begun,  subsequent  proceedings  are  worth- 
less and  unlawful,  and  to  supply  such  omissions  the  jury  may  properly  be 
discharged.  The  trial  so  terminated  does  not  constitute  legal  jeopardy  and 
does  not  protect  the  accused  from  further  prosecution.  Thus,  where  the 
defendant's  attorney,  after  a  jury  has  been  drawn  and  sworn  in  a  prosecu- 
tion transferred  from  one  county  to  another,  objects  to  the  jurisdiction  of 
the  court  because  an  order  changing  the  place  of  trial  had  not  been  entered 
in  the  clerk's  office  as  required  by  sections  351  and  353  of  the  Code  of  Crim- 
inal Procedure,  the  court  piay  discharge  the  jury  and  impanel  another; 
the  proceedings  before  the  first  jury  are  not  an  independent  trial  so  that  on 
the  discharge  of  that  jury  the  defendant  is  protected  from  further  prose- 
cution under  guaranty  of  this  provision.  People  v.  Neff,  (1907)  122  App. 
Div.  135,  106  N.  Y.  S.  747.  Apparently,  proceedings  in  a  trial  terminated 
by  the  discharge  of  the  jury  on  the  discovery,  after  the  reception  of  evidence., 
that  the  defendant  had  not  been  arraigned  or  asked  to  plead  to  this  indict- 
ment, do  not  constitute  l^al  jeopardy  of  a  nature  to  exempt  the  defendant 
from  further  prosecution  upon  the  same  indictment.  King  v.  People,  (1875) 
5  Hun  297.  And  for  practical  purposes  a  trial  terminating  ''the  failure  of 
the  jury  to  agree  upon  a  verdict  is,  in  effect,  no  trial,  and  the  accused  is  in 
precisely  the  same  position  as  he  was  before  the  jury  were  impaneled  and 
sworn."  Thus,  where  on  the  trial  of  an  indictment  for  manslaughter,  the 
jury  was  discharged  because  it  failed  to  agree  upon  a  verdict,  the  defendant 
has  not  been  put  in  jeopardy  in  a  legal  sense,  and  hence  he  may  be  subse- 
quently indicted  and  tried  for  murder  in  the  first  degree.  People  v.  Hayes 
(1915)    166  App.  Div.  507,  151  N.  Y.  S.  1076. 

Retrial  of  counts  disregarded  in  verdict. —  Where,  on  the  trial  of  an  indict- 
ment containing  different  counts,  there  is  a  specific  verdict  of  guilty  on  one 
coimt  and  the  verdict  is  silent  as  to  the  other  counts,  the  silence  on  those 
counts  is  equivalent  to  an  acquittal,  and  a  judgment  on  the  verdict  is  as  to 
them  a  bar  to  further  prosecution.  People  v.  Dowling,  (1881)  84  N.  Y.  478. 
See  also  People  v.  Cignarale,  (1888)  110  N.  Y.  23,  17  N.  E.  136;  Guentiier 
V.  People,   (1861)   24  N.  Y.  100. 

Review  of  judgment  and  annulment  .of  verdict  at  solicitation  of  prosecn* 
tion. —  It  was  held  under  the  former  practice  that  a  writ  of  error  did  not  lit 
in  behalf  of  the  people  after  judgment  in  favor  of  the  accused.     People  t. 
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Corning,  ri848)  2  K*.  Y.  9,  49  Am.  Dec.  364.  An  accused  who  lias  been 
regularly  and  legally  tried  for  the  offense  with  which  he  is  charged  and 
against  whom  a  verdict  of  guilty  has  been  rendered,  has  been  placed  in 
jeopardy,  and  where  that  verdici  is  set  aside  against  his  wishes  and  at  the 
instance  of  the  prosecution,  he  cannot,  in  view  of  this  provision,  be  tried 
again  for  the  same  offense.  People  v.  McGrath,  (1911)  202  N.  Y.  446,  96 
N.  E.  92.  It  there  appeared  that  one  of  the  defendant's  counsel  moved  to 
set  aside  a  verdict  finding  the  defendant  guilty  of  murder  in  the  second 
degree.  F^fore  decision  of  his  motion  he  requested  the  court  to  wait  a 
moment,  stating  that  he  has  not  consulted  his  client.  The  court,  however, 
interrupted  and  at  once  decided  to  set  aside  the  verdict  as  against  the 
evidence;  whereupon  counsel  asked  leave  to  withdraw  his  motion.  The  court 
said:  "No  fair-minded  person  can  read  the  narrative  of  the  events  at 
the  conclusion  of  the  first  trial  without  perceiving  that  the  action  of  the 
court  was  not  based  upon  the  idea  that  the  defendant  had  suffered  injury 
at  the  hands  of  die  jury  which  required  redress  but  was  due  to  a 
strong  feeling  that  their  verdict  was  too  lenient.  However  natural  that 
feeling  may  have  been,  in  v^iew  of  the  character  of  the  homicide,  there  is  no 
justification  under  our  system  of  jurisprudence  for  .carrying  it  into  effect  in 
the  manner  attempted  here.  In  a  criminal  case  it  is  only  where  the  accused 
has  brought  about  the  destruction  of  the  first  verdict  that  he  can  again  be 
put  upon  trial  for  the  same  offense.  This  defendant  seasonably  abandoned 
his  attempt  to  destroy  the  verdict  which  has  pronounced  him  guilty  of 
murder  in  the  second  degree.  A  new  trial  could  not  lawfully  be  forced  upon 
him  after  such  abandonment." 

Retrial  on  reversal  of  illegal  judgment. —  An  accused  who  has  been  regu- 
larly tried  and  against  whom  a  verdict  of  guilty  has  been  rendered,  has  been 
placed  in  jeopardy  and  cannot  be  retried  where  the  judgment  made  against 
him  is  set  aside  as  being  unwarranted  in  law.  Hartung  v.  People,  (1863) 
26  N.  Y.  167. 

Imposition  of  legal  judgment  on  reversal  of  erroneous  judgment. —  Where 
a  judgAient  upon  a  lawful  and  regular  trial  and  conviction  is  reversed  on 
the  ground  that  the  jtidgment  itself  is  erroneous,  the  rights  of  the  accused 
hereunder  are  not  contravened  by  the  imposition  of  the  legal  judgment  that 
should  have  been  imposed  in  the  .first  instance  pursuant  to  the  conviction. 
''A  person  is  said  to  be  put  in  jeopardy  only  when  he  is  a  second  time  tried 
upon  a  criminal  accusation,  but  the  term  has  no  relation  to  the  reversal  of 
an  erroneous  judgment  and  pronouncing  a  legal  one,  pursuant  to  one  legal 
conviction."  Ratzky  v.  People,  (1864)  29  N.  Y.  124.  To  the  same  effect, 
McKee  v.  People,  (1865)  32  N.  Y.  239.  See  also  People  v.  Bork,  (1884)  96 
N.  Y.  188,  reversing  31  Hun  360.  Compare  Shepherd  v.  People,  (1862) 
26  N.  Y.  406. 

Increase  in  punishment  on  conviction  within  commutation  period. —  A  stat- 
ute (L.  1886,  ch.  21)  providing  for  the  conditional  discharge  of  a  st^te 
prisoner  before  the  expiration  of  his  sentence,  the  condition  being  that  if  the 
prisoner  should,  during  the  time  between  the  date  of  his  discharge  and  the 
expiration  of  the  full  term  for  which  he  was  sentenced,  be  convicted  for  any 
felony,  he  should,  in  addition  to  the  penalty  which  might  be  imposed  for 
such  felony  committed  in  the  interval,  be  compelled  to  serve  the  remainder 
of  his  first  term,  is  not  in  contravention  of  this  provision.  "  The  right  of 
a  person  convicted  of  an  offense  to  a  reduction  of  the  term  for  which  he  is 
sentenced  is  wholly  dependent  upon  the  statute.  He  cannot  be  deemed  to 
have  served  as  a  prisoner  during  the  time  allowed  to  him  by  way  of  abate- 
ment of  such  term  for  good  behavior,  but  he  is  relieved  from  that  relation  by 
virtue  of  the  statute  which  annexes  to  his  discharge  a  condition  which  is 
neither  unreasonable  nor  oppressive.  And  it  is  only  subject  to  such  condi- 
tions that  his  term  of  imprisonment  is  or  can  be  reduced,  and  he  be  dia 
charged  before   its  expiration.     This   statute  is  apparently,  and  in   effect, 
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beneficial  to  the  prisoner .**     People  ▼.   Sage,    (1896)    11   App.  Div.   4,   4S 
y.   Y.  S.  251. 

Subjection  to  criminal  prosecution  and  penalty. —  The  legislature  U 
undoubtedly  competent  to  attach  liability  for  both  a  penalty  and  a  criminal 
prosecution  to  the  commission  of  an  offense.  People  v.  Meakim,  (1892)  133 
N.  Y.  214,  30  N.  E.  828,  affirming  61  Hun  327,  16  N.  Y.  S.  917;  Hanbury 
V.  Benedict,  (1914)  160  App.  Div.  662,  146  N.  Y.  S.  44;  People  v.  Snyder, 
(1904)  90  App.  Div.  422,  86  N.  Y.  S.  415.  Thus,  an  officer  disobeying  a 
writ  of  peremptory  mandamus  may  be  fined  under  section  209  of  the  Code 
of  Civil  Procedure  and  indicted  under  section  117  of  the  Penal  Code.  People 
V.  Meakim,  supra.  Apparently,  too,  while  criminal  contempt  is  an  ofiTense 
'*  in  the  nature  of  a  crime,  since  in  its  origin  it  is  a  violation  of  public  law, 
and  in  its  punishment  ends  in  the  vindication  of  public  justice,  the  procedure 
resulting  in  punishment  for  a  criminal  contempt  is  not  a  criminal  prose- 
cution which  will  prevent  subsequent  indictment,  and^  after  conviction, 
sentence  in  a  criminal  action,  nor  will  such  conviction  and  sentence  bar  a 
subsequent  prosecution  and  punishment  by  a  special  proceeding  as  a  criminal 
contempt,  notwithstanding  the  constitutional  provision  that  '  No  person  shall 
be  subject  to  be  twice  put  in  jeopardy  for  the  same  offense.* "  Matter  of 
Hanbury,  supra.  And  the  trial  and  acquittal  of  a  person  indicted  under 
section  229  of  the  Forest,  Fish  and  Game  Law  (L.  1900,  ch.  20),  which  pro- 
hibits the  bnming  of  fallows  and  stumps,  during  certain  periods  of  the  year, 
and  further  provides  that  ''Any  person  who  violates  any  provision  of  this 
section  is  guilty  of  a  misdemeanor,  and  in  addition  thereto  is  liable  to  a 
penalty  of  three  hundred  dollars,"  does  not  constitute  a  bar  to  the  main- 
tenance of  a  civil  action  by  the  people  of  the  state  of  New  York  against 
such  person  to  recover  the  penalty  provided  in  that  section.  ''The  rules 
governing  the  trials  in  the  two  cases  are  dissimilar.  In  the  criminal  action 
the  evidence  must  satisfy  the  jury  of  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt.  The  taking  of  the  evidence  of  a  non-resident  witness  by 
commission  at  the  instance  of  the  people  is  not  permissible  in  a  criminal 
prosecution.  The  manner  of  eliciting  proof  is  more  restricted  and  the  dis- 
trict attorney  in  presenting  the  case  to  the  jury  must  keep  in  a  more  narrow 
groove  than  the  counsel  in  a  civil  action."  People  v.  Snyder,  (1904)  90 
App.  Div.  422,  86  N.  Y.  S.  416. 

Waiver  generally. —  The  protection  of  this  provision,  being  personal  and  not 
embedded  in  public  considerations,  may  be  waived  by  one  entitled  thereto. 
People  v.  McGrath,  (1911)  202  N.  Y.  446,  96  N.  B.  92;  People  v.  Cignarale, 
(1888)  110  N.  Y.  23,  17  N.  E.  136;  People  v.  Palmer,  (1888)  109  N.  Y.  413, 
17  N.  E.  213,  4  A.  S.  R.  477,  affirming  43  Hun  397,  6  N.  Y.  St.  Rep.  341; 
People  V.  Dowling,  (1881)  84  N.  Y.  478;  King  v.  People,  (1876)  5  Hun  297. 
Thus,  by  withdrawing  a  plea,  accepted  by  the  court  and  district  attorney, 
of  guilty  as  to  lower  degree  of  a  crime  charged  and  by  substituting  in  lieu 
thereof,  with  the  consent  of  the  court  and  district  attorney,  a  plea  of  not 
guilty  as  to  a  higher  degree  of  that  crime,  an  accused  waives  the  benefit  of 
the  implication  which -existed,  so  long  as  the  former  plea  remained,  of  an 
acquittal  of  the  higher  crime  and  is  not  protected  by  this  provision  from  trial 
for  the  more  serious  offense  on  his  latter  plea.  People  v.  Cignarale,  (1888) 
110  N.  Y.  23,  17  N.  E.  135. 

Waiver  by  appeal. —  Where  an  accused  secures  a  new  trial  after  convie- 
tion  he  voltmtarily  places  himself  again  in  jeopardy  for  the  offense  of  which 
he  was  originally  convicted.  He  cannot,  therefore,  on  such  trial  invoke  thia 
provision  for  immunity.  People  v.  McGrath,  (1911)  202  N.  Y.  445,  96  N.  E, 
92;  People  v.  Cignarale,  (1888)  110  N.  Y.  23,  17  N.  E.  135;  People  v. 
Palmer,  (1888)  109  N.  Y.  413,  17  N.  E.  213,  4  A.  S.  R.  477,  affirming  43 
Hun  397,  6  N.  Y.  St.  Rep.  341;  People  v.  Dowling,  (1881)  84  N.  Y.  478. 
See  also  People  v.  Hayes,  (1915)  166  App.  Div.  507,  151  N.  Y.  S.  1075. 
Thus,  those  sections  of  the  Code  of  Criminal  Procedure  (§§  464,  543,  644) 
which  in  effect  require  that  where  a  defendant  is  convicted  of  a  lower  degret 
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of  the  crime  charged  in  the  indictment,  and  <m  his  appeal  upon  ezoeptions 
the  judgment  is  reversed  and  a  new  trifli  ordered,  the  case  stands  as  if  there 
had  been  no  trial,  and  the  defendant  must  be  tried  under  the  indictment  as 
it  is,  not  simply  for  the  lesser  grade  of  the  crime  of  which  he  was  con- 
victed, do  not  violate  the  defendant's  rights  under  this  clause.  "If  the 
defendant  takes  an  appeal  from  the  judgment  of  conviction,  he  must  be 
deemed  to  ask  for  a  correction  of  errors  made  upon  his  trial,  and  to  waive 
His  constitutional  protection.  Of  necessity,  he  must  be  deemed  to  ask  for 
%  new  trial.  By  taking  the  appeal  to  the  Supreme  Court,  power  is  conferred 
ajion  that  court  to  continue  and  review  the  prisoner's  trial,  and,  upon  a 
jreversal,  to  pronounce  final  judgment  as  it  deems  just,  within  the  terms  of 
the  statute.  It  may  affirm  the  proceedings  below  or  reverse  and  either 
Older  a  new  trial  or  discharge  the  prisoner.  That  no  constitutional  right 
of  the  party  is  invaded  must  be  a  self-evident  proposition,  for  it  is  a  privi- 
lege which  is  granted  of  which  he  may,  but  not  must,  avail  himself.  I  think 
tliat  the  sounder  doctrine  which  recognizes  a  distinction  between  jeopardy 
incurred  with  the  consent  of  the  prisoner  and  jeopardy  incurred  without  that 
c.msent."  People  v.  Palmer,  (1888)  109  N.  Y.  413,  17  N.  E.  213,  4  A.  S.  R. 
417,  affirming  43  Hun  397,  6  N.  Y.  St.  Rep.  341.  CJompare  People  v.  Cig- 
n.wale,  (1888)    110  N.  Y.  23,  17  N.  E.  136. 

A  waiver  by  appeal,  however,  goes  no  further  than  the  accused  himself 
dionands.  "The  waiver  is  construed  to  extend  only  to  the  precise  thing  con- 
c«miitg  which  the  relief  is  sought."  Thus,  upon  the  reversal  of  a  conviction 
the  original  trial  and  conviction  are  not  a  bar  to  a  new  trial  upon  a  count 
o%\  which  the  verdict  of  guilty  was  rendered;  but  the  reversal  does  not 
disturb  an  acquittal  upon  other  counts.  People  v.  Dowling,  (1881)  84  N.  Y. 
4r8.  See  also  People  v.  Cignarale,  (1888)  110  N.  Y.  23,  17  N.  E.  135. 
Thus,  with  reference  to  the  extent  of  the  accused's  waiver  this  has  been 
Skid:  "His  application  for  a  correction  of  the  verdict  is  not  to  be  taken 
ab  more  extensive  than  his  needs.  He  asks  a  correction  of  so  much  of  the 
judgment  as  convicted  him  of  guilt.  He  is  not  to  be  supposed  to  aak  cor- 
rection or  reversal  of  so  much  of  it  as  acquitted  him  of  offense.  He,  therefore, 
waives  his  privilege  a'  to  one  and  keeps  it  as  to  the  other."  People  v. 
Dowling,  supra. 

IV.    SELF-INCRIMIWATIOir. 

**  No  permm  ahaU    ,    ,    ,    h0  compelled  in  any  oriminol  oom  to  he  9  witness 

<igainst  himself/* 

Extent  of  privilege  generally. —  The  intent  of  this  provision  "is  not 
merely  that  a  person  shall  not  be  compelled  to  be  a  witness  against  himself 
in  a  criminal  prosecution  against  himself,  but  its  object  is  to  insure  that 
a  person  shall  not  be  compelled,  when  acting  as  a  witness  in  any  investiga- 
tion, to  give  testimony  which  may  tend  to  show  that  he  himself  has  com 
mitted  a  crime."  People  v.  O'Brien,  (1903)  176  N.  Y.  253,  68  N.  E.  353, 
affirming  81  App.  Div.  518,  80  N.  Y.  S.  816.  To  the  same  effect.  People  v. 
Reardon,  (1910)  197  N.  Y.  236,  90  N.  E.  829,  134  A.  S.  R.  871,  27  L.  R.  A. 
(N.  S.)  141,  affirming  124  App.  Div.  818,  109  N.  Y.  S.  604;  People  v.  Cum- 
Hiins,  (1912)  163  App.  Div.  93,  138  N.  Y.  S.  617,  affirmed  (1913)  209  N.  Y. 
233,  103  N.  E.  169;  Chappell  v.  Chappell,  (1906)  116  App.  Div.  573,  101 
N.  Y.  S.  846;  People  v.  Court  of  General  Sessions,  (1904)  96  App.  Div. 
201,  89  N.  Y.  S.  364,  affirmed  (1904)  179  N.  Y.  594,  mem.,  72  N.  E.  1148. 
Thus,  it  is  not  permissible  in  a  civil  suit  to  compel  a  witness  to  give  evidence 
convicting  himself  of  a  crime.  Chappell  v.  Chappell,  (1906)  116  App.  Div. 
673,  101  N.  Y.  S.  846.  Similarly,  a  person  cannot  be  compelled  to  give  evi- 
d^cnce  against  himself  in  an  investigation  conducted  by  the  comptroller  fof 
the  purpose  of  determining  whether  such  person  has  been  guilty  of  a  statu- 
Uvry  offense.    Thus,  the  provisions  of  chapter  241  of  the  Laws  of  1905  (now 
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art.  12  «f  Tax  Lsw;  ConaoL  Laws,  eh.  60)  purporUng  to  authorize  a  com- 
pulaory  examination  by  the  comptroller  of  all  the  private  books  and  papers 
of  a  person  having  made,  or  suapected  of  having  made,  transfers  of  stock  in 
violation  of  the  statute,  are  unconstitutional  and  void,  an  offender  against 
that  statute  being  guilty  of  a  misdemeanor  and  subject  to  a  forfeiture. 
People  ▼.  Beardon,  (1910)  197  N.  Y.  236,  90  N.  E.  829,  134  A.  S.  R.  871, 
27  L.  R.  A.  (N.  S.)  141,  affirming  124  App.  Div.  818,  109  N.  T.  S.  504.  A 
person  ia  protected,  too,  not  only  from  being  compelled  to  give  evidence 
susceptible  of  direct  use  as  an  admission  of  guilt  but  also  from  being  forced 
to  disclose  matters  which,  while  not  in  themselves  incriminating,  might  yet 
serve  to  facilitate  the  discovery  of  other  circumstances  sufficient  to  lead  to 
conviction.  People  v.  O'Brien,  (1903)  176  N.  Y.  253,  68  N.  E.  353,  affirming 
81  App.  Div.  61,  80  N.  Y.  S.  816,  and  overruling  24  N.  Y.  74;  People  v. 
Cummins^  (1912)  153  App.  Div.  93,  138  N.  Y.  S.  517,  affirmed  (1913)  209 
N.  Y.  283,  103  N.  E.  169;  COiappell  v.  Chappell,  (1906)  116  App.  Div.  573, 
101  N.  Y.  8.  846;  People  v.  Court  of  General  Sessions,  (1904)  96  App.  Div. 
201,  89  N.  Y.  S.  364,  affirming  (1904)  179  N.  Y.  594,  mem.,  72  N.  E.  1148.  See 
also  People  ▼.  Priori,  (1900)  164  N.  Y.  459,  58  N.  E.  668;  People  v.  Anhut, 
(1914)  162  App.  Div.  517,  148  N.  Y.  S.  7. 

But  the  shield  of  this  provision,  while  absolute  in  a  proper  case,  is  purely 
personal  and  cannot  be  invoked  to  guard  any  party  other  than  the  one 
required  to  testify.  People  v.  Hudson  Valley  Construction  Co.,  (1915)  165 
App.  Div.  626,  151  N.  Y.  S.  314.  See  also  People  v.  O'Brien,  (1903)  176 
N.  Y.  253,  68  N.  E.  353,  affirming  81  App.  Div.  51,  80  N.  Y.  S.  816;  People 
V.  Priori,  (1900)  164  N.  Y.  459,  58  N.  E.  668;  People  v.  Forbes,  (1894)  143 
N.  Y.  219,  38  N.,  E.  303;  ChappeU  v.  ChappeU,  (1906)  116  App.  Div.  573. 
101  N.  Y.  S.  846*.  The  agents  of  a  defendant  corporation,  therefore,  cannot 
excuse  themselves  from  testifying  on  the  ground  that  their  evidence  would 
tend  to  convict  the  corporation  of  the  crime  with  which  it  stands  charged. 
People  V.  Hudson  Valley  Construction  Co.,  supra. 

Determination  of  incriminating  nature  of  evideQce. —  The  person  refusing 
to  testify  on  the  ground  that  his  testimony  would  be  self-incriminating  is 
logically  the  judge  of  the  question  whether  his  testimony  would  in  fact  expose 
him  to  criminal  liability.  He  alone  knows  the  substance  of  the  evidence  he 
would  give;  and  necessarily  he  alone  is  competent  to  judge  its  effect.  People 
V.  O'Brien,  (1903)  176  N.  Y.  253,  68  N.  E.  353,  affirming  81  App.  Div.  51, 
80  N.  Y.  S.  816;  People  v.  Priori,  (1900)  164  N.  Y.  459,  58  N.  E.  668; 
People  ▼.  Forbes,  (1894)  143  N.  Y.  219,  38  N.  E.  303;  Chappell  v.  Chappell, 
(1906)  116  App.  Div.  573,  101  N.  Y.  S.  846.  "The  witness  who  knows  what 
the  court  does  not  know,  and  what  he  cannot  disclose  without  accusing 
himself,  must  in  such  cases  judge  for  himself  as  to  the  effect  of  his  answer, 
and  if,  to  his  mind,  it  may  constitute  a  link  in  the  chain  of  testimony, 
sufficient  to  convict  him,  when  other  facts  are  shown,  or  to  put  him  in 
jeopardy,  or  subject  him  to  the  hazard  of  a  criminal  charge,  indictment  or 
trial,  he  may  remain  silent.  While  the  guilty  may  use  the  privilege  as  a 
shield  it  may  be  the  main  protection  of  the  innocent,  since  it  is  quite  con- 
ceivable that  a  person  may  be  placed  in  such  circumstances,  comiected  with 
the  commission  of  a  criminal  offense,  that  if  required  to  disclose  other  facts 
within  his  knowledge  he  might,  though  innocent,  be  looked  upon  aa  the 
guilty  party."    People  v.  Forbes,  supra. 

The  refusal  of  a  party  to  answer  on  the  ground  that  to  do  so  would  be  to 
incriminate  himself,  is  not,  however,  in  all  cases  conclusive.  Where  H  is 
dear  that  his  answer  could  not  be  incriminating  and  that  his  refusal  ema- 
nates from  other  considerations  than  a  well-founded  fear  of  exposure  te 
criminal  liability,  he  may  be  compelled  to  testify.  People  v.  03rieii,  (1IK)3) 
176  N.  Y.  253,  68  N.  B.  353,  affirming  81  App.  Div.  51,  80  N.  Y.  S.  816; 
People  V.  Priori,  (1900)  164  N.  Y.  459,  58  N.  E.  668;  People  v.  Forbes, 
(1894)  143  N.  Y.  219,  38  N.  E.  303;  Chappell  v.  Chappell,  (1906)  116 
4fp.  Dir.  578,  101  K.  Y.  S.  846.    ''  It  U  doubtless  true  that  eases  may  arise 
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where  tbe  mere  fact  of  the  witness  asserting  that  to  answer  the  qaestion 
would  tend  to  criminate  him  would  not  be  conclusive.  Where  the  court  can 
see  that  the  refusal  to  answer  is  a  mere  device  to  protect  a  third  party,  and 
that  the  witness  is  in  no  possible  danger  of  disclosing  facts  that  would  lead 
to  his  own  indictment  and  conviction,  an  answer  may  be  insisted  upon.*' 
People  v.  O'Brien,  supra.  ''The  weight  of  authority  seems  to  be  in  favor 
of  the  rule  that  the  witness  may  be  compelled  to  answer  when  he  contuma- 
eiously  refuses,  or  when  it  is  perfectly  clear  and  plain  that  he  is  mistaken, 
and  that  the  answer  cannot  possibly  injure  him  or  tend  in  any  degree  to 
subject  him  to  the  peril  of  prosecution.  But  the  courts  have  recognised  tlie 
impossibility  in  most  cases  of  anticipating  the  effect  of  the  answer.  Where 
it  is  not  so  perfectly  evident  and  manifest  that  the  answer  called  for  cannot 
incriminate,  as  to  preclude  all  reasonable  doubt  or  fair  argument,  the  priTi- 
lege  must  be  recognized  and  protected."    People  v.  Forbes,  supra. 

Compulsory  attendance  and  examination  at  investigation. — A  person's 
right  not  to  incriminate  himself  is  not  infringed  by  compelling  him  to  attend 
a  criminal  investigation  directed  against  others  and  to  be  sworn  as  a  wit- 
ness therein.  Nor  is  a  subsequent  indictment  found  against  him  for  the 
crime  in  question  void  because  of  the  circumstances  that  he  was  so  sum- 
moned and  sworn.  People  v.  Davy,  (1906)  10-5  App.  Div.  598,  94  N.  Y.  S. 
1037,  affirmed  (1906)  184  N.  Y.  30,  76,  N.  E.  732.  See  also  People  v.  Ferola, 
(1915)  215  N.  Y.  285,  109  N.  £.  500.  A  different  rule  obtains  where  the 
person,  at  the  time  his  attendance  is  required,  stands  in  the  capacity  of  the 
accused.  He  cannot  be  compelled  either  to  attend  as  a  witness  or  to  be 
sworn.  People  v.  Ferola,  (1915)  215  N.  Y.  286,  109  N.  K  600.  See  also 
People  V.  Gfllette,  (1908)  126  App.  Div.  665,  111  N.  Y.  S.  133.  Accordingly, 
when  an  accused  is  examined  in  his  character  as  such  in  a  proceeding  to 
investigate  the  crime  with  which  he  is  charged,  his  statements  in  view  of  this 
provision  cannot  be  used  against  him  upon  his  subsequent  trial  unless  they 
were  voluntarily  made  in  full  knowledge  of  his  absolute  right  to  maintain 
silence  as  to  all  matters  involved.  People  v.  Ferola,  (1915)  215  N.  Y.  285, 
109  N.  E.  500.  Apparently,  too,  where  a  person  is  compelled  to  testify  at  an 
investigation  directed  against  him,  he  cannot  be  convicted  of  perjury  for 
intentional  misstatements  in  his  testimony,  inasmuch  as  no  oath  could 
legally  be  administered  to  him.  People  v.  Gillette,  supra.  And  "It  is  the 
calling  of  the  accused  as  a  witness,  not  merely  the  administering  of  the  oath, 
which  virtually  compels  him  to  be  a  witness  against  himself."  People  v. 
Ferola,  supra. 

Requirement  of  sworn  denial  of  guilt. —  A  defendant  in  a  eriminal  pro- 
ceeding cannot  be  compelled,  in  order  to  secure  the  privilege  of  defending 
himself,  to  make  a  sworn  denial  of  the  act  with  which  he  is  charged.  Per 
Selden,  J.,  Wynehamer  v.  People,  (1855)  13  N.  Y.  378;  Matter  of  CuUlnan, 
(1908)  82  App.  Div.  445,  81  N.  Y.  S.  567.  See  also  In  re  Peck,  (1901)  167 
N.  Y.  391,  60  N.  E.  775,  53  L.  R.  A.  888,  reversing  57  App.  Div.  635,  and 
explained  168  N.  Y.  iv,  erratum;  Matter  of  Gullinan,  (1904)  97  App. 
Div.  122,  89  N.  Y.  S.  683,  affirmed  (1005)  181  N.  Y.  527,  73  N.  E.  1122. 
Thus,  an  act  to  prevent  intemperance  (1885),  which  requires  one  charged 
with  its  violation,  before  he  shall  be  allowed  to  defend  himself,  to  swear  to 
his  innocence  and  to  state  the  circumstance  upon  which  his  belief  with 
respect  thereto  is  founded,  contravenes  this  provision  in  that  it  effectually 
compels  an  offender  to  bear  witness  against  himself.  Wynehamer  v.  People, 
supra.  Similarly,  subdivision  2  of  section  28  of  the  Liquor  Tax  Law 
(L.  1896,  ch.  112,  amended  by  L.  1901,  ch.  640),  which  provides  that  in  a 
proceeding  to  revoke  a  liquor  tax  certificate  the  certificate  holder  must 
submit  a  verified  answer  to  the  petition  for  an  order  of  revocation,  and  that 
in  default  thereof  an  order  revoking  the  certificate  may  be  granted  without 
proof  of  any  of  the  allegations  of  the  petition,  is  unconstitutionaL  Mattel 
of  Cnllinan,  supra.  See  alsa  Matter  of  Peck  v.  Cargill,  supra.  Compare 
People  V.  Rosenheimer,  (1918)  209  N.  Y.  115,  102  N.  B.  §80,  Abb.  Qm.  ItlSA 
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161,  4«  L.  R,  A.  (N.  8.)  977,  reversing  146  App.  Dlv.  876,  180  N.  T.  &  644, 
See  fnrther,  infra,  p.  78,  Waiver. 

Forced  verification  of  incriminating  pleading. —  A  verified  pleading  is  testi- 
mony. It  follows  that  one  cannot  be  compelled  to  verify  an  answer  which 
tends  to  implicate  him  in  a  crime.  Thompson  v.  McLaughlin,  (1910)  138 
App.  Div.  711;  123  N.  Y.  8.  762. 

Examination  of  person  of  accused. —  An  accused  is  not  compelled  to  bear 
witness  against  himself  by  being  subjected  to  physical  search  and  examina- 
tion at  the  hands  of  police  officers.  Especially  is  this  true  where  the 
examination  is  conducted  without  objection  by  the  accused  and  before  he 
is  suspected  of  the  crime.  People  v.  Strollo,  (1908)  191  N.  T.  42,  83  K.  E. 
573. 

Identification  of  accnsedi — An  accused  can  be  compelled  to  stand  up  in 
court  for  the  purpose  of  being  identified  by  a  witness  for  the  prosecution. 
People  V.  Gardner,  (1894)  144  N.  Y.  119,  38  N.  E.  1003,  43  A.  8.  R.  741, 
28  L.  R.  A.  699,  modifying  73  Hun  66,  25  N.  Y.  S.  1072. 

Comparison  of  shoes  with  footprints. —  Where  the  shoes  of  defendants  oq 
trial  for  murder  were  taken  from  them  and  placed  in  footmarks  made  in 
the  snow  the  night  of  the  murder  and  leading  to  the  house  wherein  t^ie 
crime  was  committed,  evidence  that  the  shoes  correspond  in  every  respect 
with  the  footprints  is  not  inadmissible  on  the  theory  that  the  seizure  of 
shoes  and  their  comparison  with  the  footprints  campelled  the  defendants  to 
give  evidence  against  themselves.  People  v.  Van  Wormer,  (1903)  175  N.  Y. 
188,  67  N.  B.  299. 

Compulsory  production  of  private  papers. —  Chapter  241,  Laws  of  19')5 
(art.  12  of  the  Tax  Law,  Consol.  Law,  ch.  60),  imposing  a  tax  on  transfers 
of  stocks  and  making  any  one  evading  its  provision  guilty  of  a  mi8demean>r 
and  subject  to  a  forfeiture,  is  unconstitutional  in  attempting  to  compel  a 
person  suspected  of  its  violation  to  submit  as  evidence  on  that  question  his 
private  books  and  papers  to  the  examination  of  the  state  comptroller.  "Tie 
investigation  is  authorized;  the  violations  are  defined;  the  punishment  aiid 
penalties  are  prescribed;  the  duty  of  prosecution  is  laid.  There  is  only 
lacking  the  evidence,  and  for  any  practical  or  substantial  purpose  what 
difference  does  it  make  whether  this  is  secured  by  statements  of  a  witnisa 
under  oath  or  by  entries  from  his  books  and  papers,  which  are  competent 
evidenee  against  him  without  an  oath?"  People  v.  Reardon,  (1910)  197 
N.  Y.  236,  90  N.  E.  829,  134  A.  8.  R.  871,  27  L.  R.  A.  (N.  8.)   141. 

Public  record  as  private  papers. —  False  and  fictitious  inquest  papers, 
retained  in  a  coroner's  public  office  for  the  purpose  of  being  filed  with  the 
county  clerk  at  some  future  time,  purporting  to  be  regular  public  papera 
and  constituting  vouchers  for  a  false  bill  for  inquests,  are  not  private  papers 
of  the  coroner,  and  their  production  on  his  trial  for  presenting  such  false 
bill  for  audit  is  not  a  violation  of  his  rights.  "It  cannot  be  said  that  a 
public  officer  is  privileged  to  retain  in  a  public  office  a  fraudulent  record 
made  for  the  purpose  of  concealing  a  fraudulent  claim  for  fees.  The  snbpcena 
did  not  call  for  any  private  papers;  only  for  public  documents.  The  papers 
in  question  were  produced  in  that  character,  and  had  they  been  genuine 
would  have  constituted  evidence  in  favor  of  the  defendant.  The  defendant 
was  not  in  this  way  compelled  to  give  evidence  against  himself  within  the 
meaning  of  the  constitutional  provision  on  that  subject."  People  v  CoomhSi 
(1899)  168  N.  Y.  532,  53  N.  E.  527.  affirming  36  App.  Div.  284,  66  K.  Y.  8. 
276. 

Introduction  of  papers  seized  by  prosecution. —  The  introduction  is  mi* 
denee  by  the  prosecution  of  the  private  papers  of  an  accused  seized  by  it  if 
not  objectionable  as  in  effect  requiring  the  accused  to  bear  witness  against 
himself.  Obviously,  he  is  not  required  to  produce  any  papers  or  documents 
by  the  action  of  the  prosecution  in  that  particular.  People  v.  Adams,  (IdOo} 
176  K.  T.  3il.  68  N.  £.  636,  98  A.  8.  R.  675,  63  L.  R.  A.  406.  affirming  S't 
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App.  DiT.  390,  83  N.  T.  8.  481,  and  affirmed  In  192  U.  &  685,  24  S.  Ct. 
372,  48  U.  S.  (L.  ed.)  676. 

Status  of  evidence  secured  In  violation  of  provision. —  Incriminating  testi- 
mony or  evidence  extracted  in  violation  of  this  provision  would  not  seem  to 
be  of  legal  weight  against  its  giver  for  any  purpose.  People  v.  Ferola,  ( 1915 ) 
216  N.  y.  286,  109  N.  E.  600;  People  v.  Cummins,  (1912)  163  App.  Div.  93, 
138  N.  Y.  S.  617,  affirmed  (1913)  209  N.  Y.  283,  103  N.  E.  169.  See  also 
People  V.  Gillette,  (1908)  126  App.  Div.  665,  111  N.  Y.  8.  183.  It  cannot  be 
used  in  a  subsequent  trial  against  the  person  giving  the  evidence  or  testi- 
mony, and,  if  received  over  proper  objection,  is  ground  for  reversal.  People 
V.  Ferola,  supra;  People  v.  Cummins,  supra.  But  while  testimony  or  evidence 
elicited  from  a  person  in  despite  of  an  objection  founded  on  this  provision 
cannot  be  used  against  him,  the  prosecution  is  not  precluded  in  a  subsequent 
proceeding  from  establishing  the  facts  with  respect  to  which  the  person  was 
interrogated  if  testimony  and  information  so  obtained  from  him  are  not  used 
for  that  purpose.  People  v.  Anhut,  (1914)  162  App.  Div.  517,  148  N.  Y.  Sw  7; 
People  V.  Cummins,  (1912)  153  App.  Div.  93,  138  N.  Y.  S.  617.  Thus,  the 
prosecution  is  competent  in  a  criminal  proceeding  to  prove  the  facts  involved 
in  testimony  which  the  defendant  was  compelled,  in  violation  of  his  rights 
hereunder,  to  give  in  a  prior  investigation,  where  it  had  knowledge  of  such 
facts  prior  to  the  reception  of  the  defendant's  testimony  and  made  no  use  of 
the  information  obtained  from  him  in  the  preparation  of  its  case.  People  v. 
Cummins,  supra.  The  burden  rests  on  the  defendant  to  show  that  the  circum- 
stances revealed  by  his  testimony  wer^e  not  known  to  the  prosecution  through 
other  channels.    People  v.  Anhut,  supra. 

Status  of  affidavit  partially  incriminating. —  An  affidavit  exacted  of  a 
person  under  authority  of  law  and  relating  to  several  distinct  offenses  in 
one  of  which  he  was  implicated,  is  not  null  and  void  with  respect  to  the 
statements  made  therein  concerning  the  offenses  in  which  he  was  not  impli- 
cated. Even  if  it  be  assumed  that  he  could  not  have  been  compelled  to 
testify  with  respect  to  the  offense  in  which  he  was  involved,  there  was  no 
objection  to  his  compulsory  examination  regarding  the  independent  acts  of 
others.  The  affidavit  may,  therefore,  be  used  as  the  basis  of  a  prosecution 
for  perjury  against  the  affidavit  where  it  appears  that  he  made  false  state- 
ments therein  concerning  the  crimes  with  which  he  had  no  connection. 
People  V.  Cahill,  (1908)  193  N.  Y.  232,  86  N.  E.  39,  20  L.  R.  A.  (N.  S.) 
1084,  affirming  126  App.  Div.  891,  110  N.  Y.  8.  728. 

Availability  of  privilege  to  one  immune. —  A  person  may  be  compelled  to 
testify  as  a  witness  against  another  concerning  a  crime  in  which  he  was 
himself  implicated,  where,  in  consideration  of  his  testimony,  immunity  from 
prosecution  thereon  coextensive  with  that  in  effect  secured  by  this  provision 
is  given  him  by  statute.  People  v.  O'Brien,  (1903)  176  N.  Y.  253,  68  N.  E. 
353,  affirming  81  App.  Div.  61,  80  N.  Y.  S.  816;  People  v.  Sharp,  (1887) 
107  N.  Y.  427,  14  N.  E.  319,  1  A.  S.  R.  851,  reversing  45  Hun  460,  10  N.  Y. 
St.  Rep.  522;  Matter  of  Foster,  (K)10)  139  App.  Div.  769,  124  N.  Y.  S.  667; 
People  V.  Court  of  General  Sessions,  (1904)  96  App.  Div.  201,  89  N.  Y.  S. 
364,  affirmed  (1904)  179  N.  Y.  594,  mem.,  72  N.  E.  1148.  See  also  people 
V.  Cassidy,  (1915)  213  N.  Y.  388,  107  N.  E.  713,  affirming  164  App.  Div. 
15,  149  N.  Y.  S.  358,  and  reversing  164  App.  Div.  25,  149  N.  Y.  8.  365. 
Thus,  the  section  of  the  Penal  Code  (§  79)  declaring  that  any  person 
offending  against  the  sections  thereof  relating  to  bribery  "  is  a  competent 
witness  against  another  person  so  offending,  and  may  be  compelled  to  testify 
upon  any  trial,  hearing,  proceeding  or  investigation,"  is  not  violative  of  this 
provision,  as  it  is  provided  in  the  section  not  only  that  "the  testimony  so 
given  shall  not  be  used  in  any  prosecution  or  proceeding  .  .  .  against  the 
person  so  testifying,"  but  that  ''the  person  testifying  to  the  giving  of  a 
bribe  which  has  been  accepted  shall  not  thereafter  be  liable  to  indictment, 
prosecution  or  punishment  for  that  bribery."    People  v.  Sharp,  supra. 

The  laummi^  jnuitsd  im  eonsldttratian  for  tk«  Ineriminatixig  testimoiqiv 
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how«v«r,  amrt  actually  be  eoeartensive  witli  that  of  this  proyiaion  A  bare 
assurance  that  the  testimony  given  will  not  be  directly  used  in  any  subse- 
quent prosecution  against  the  person  testifying  is  not  sufficient.  "If  this 
is  not  the  proper  construction  the  witness  might  be  required  to  disclose 
circumstances  that  would  enable  the  public  prosecutor  to  institute  criminal 
proceedings  against  him  wherein  he  might  be  convicted  without  reading  hia 
evidence  taken  in  another  case."  People  v.  O'Brien,  (1903)  176  N.  Y.  253, 
68  N.  E.  353,  affirming  81  App.  Div.  51,  80  N.  Y.  S.  816,  and  overruling  24 
N.  Y.  74;  Matter  of  Foster,  (1910)  139  App.  Div.  769,  124  N.  Y.  S.  667; 
Chappell  ▼.  CJhappell,  (1906)  116  App.  Div.  673,  101  N.  Y.  S.  846.  See  also 
People  V.  Court  of  General  Sessions,  (1904)  96  App.  Div.  201,  89  N.  Y.  S. 
364,  affirming  (1904)  179  N.  Y.  594,  mem.,  72  N.  E.  1148;  People  v.  Lane, 
(1909)  132  App.  Div.  406,  116  N.  Y.  990.  See  supra,  p.  73,  Extent  of  Privi- 
lege Generally,  Wherefore,  section  342  of  the  Penal  Code,  providing  that  "  do 
person  shall  be  excused  from  giving  testimony  upon  any  investigation  or 
pro9eeding  for  a  violation  of  this  chapter  upon  the  grotmd  that  such  testi- 
mony would  tend  to  convict  him  of  a  crime;  but  such  testimony  cannot  be 
received  against  him  upon  any  criminal  investigation  or  proceeding,"  does 
not  a£ford  a  witness  the  protection  contemplated  by  this  provision,  in  that 
while  excluding  the  direct  use  of  his  testimony  in  a  subsequent  proceeding, 
it  does  not  prevent  the  use  against  him  of  evidence  obtained  thereby. 
People  V.  O'Brien,  (1905)  176  N.  Y.  253,  68  N.  B.  353,  affirming  81  App.  Div. 
51,  80  N.  Y.  S.  816,  and  overruling  24  N.  Y.  74.  Furthermore,  it  has  been 
said  that  "nothing  short  of  absolute  inununity  from  prosecution  can  take  the 
place  of  the  privilege  by  which  the  law  affords  protection  to  witnesses." 
People  V.  Forbes,  (1894)  143  N.  Y.  219,  38  N.  E.  303,  reversing  77  Hun  612, 
28  N.  Y.  S.  1123;  Matter  of  Foster,  (1910)  139  App.  Div.  769,  124  N.  Y.  S. 
667;  Chappell  v.  Chappell,  (1905)  116  App.  Div.  573,  101  N.  Y.  S.  846. 
Apparently,  however,  it  is  not  essential  that  the  person  testifying  be  secured 
against  the  use  of  his  testimony  in  a  subsequent  civil  suit.  Lapham  v.  Mar- 
shall, (1899)  51  Hun  36,  3  K.  Y.  S.  601.  Nor  would  it  seem  requisite  that 
a  person  compelled  to  give'  evidence  with  respect  to  a  crime  of  which  he 
has  been  convicted  and  for  which  he  has  been  sentenced,  shall  be  relieved  of 
such  portion  of  his  sentence  as  remains  unperformed  at  the  time  his  testimony 
is  given.  It  is  sufficient  if  he  is  guarded  against  further  prosecution. 
People  V.  Lane,  (1909)  132  App.  Div.  406,  116  N.  Y.  S.  990. 

Waiver.-^  The  protection  of  this  provision,  being  personal,  may  be  waived 
by  any  person  entitled  thereto.  People  v.  Rosenheimer,  (1913)  209  N.  Y. 
116,  102  N.  E.  530,  Ann.  Cas.  1915A  161,  46  L.  R.  A.  (N.  S.)  977,  reversing 
146  App.  Div.  875,  130  N.  Y.  S.  544;  People  v.  CaJiill,  (1908)  193  N.  Y.  232, 
86  N.  E.  39,  20  L.  R.  A.  (N.  S.)  1084,  affirming  126  App.  Div.  391,  110 
N".  Y.  S.  728;  People  v.  Spiegel,  (1894)  143  N.  Y.  107,  38  N.  E.  284,  affirming 
75  Hun  161,  26  N.  Y.  S.  1041;  People  v.  Courtney,  (1884)  94  N.  Y.  490; 
Connors  v.  People,  (1872)  50  N.  Y.  240;  Matter  of  Cullinan,  (1902)  76  App. 
Div.  362,  78  N.  Y.  S.  466,  affirmed  173  N.  Y.  610,  66  N.  E.  1106.  See  also 
People  V.  Cassidy,  (1915)  213  N.  Y.  388,  107  N.  E.  713,  affirming  164  App. 
Div.  15,  149  N.  Y.  S.  358,  and  reversing  164  App.  Div.  25,  149  N.  Y.  S.  365; 
People  V.  Cummins,  (1913)  209  N.  Y.  283,  103  N.  E.  169,  affirming  153  App. 
Div.  93,  188  N.  Y.  S.  517;  People  v.  Davy,  (1905)  105  App.  Div.  598,  94 
N.  Y,  S.  1037,  affirmed  (1906)  184  N.  Y.  30,  76  N.  E.  732.  Thus,  it  is 
within  the  power  of  the  legislature  to  prescribe  conditions  to  the  conduct 
of  activities  which  are  open  to  the  people  of  the  state,  not  as  a  matter  of 
right,  but  as  a  legislative  privilege;  and  in  prescribing  such  conditions  the 
legislature  may  require  a  person  engaging  in  the  activity  to  waive  constitu- 
tional rights  created  solely  for  his  benefit.  Wherefore,  the  Highway  Law 
(ch.  374,  Laws  1910),  providing  that  any  person  who,  while  operating  a 
motor  vehicle,  causes  injury  to  the  person  or  property  of  another,  shall  be 
guilty  of  a  felony  if  he  leaves  the  place  of  the  injury  without  gjiving  his  name 
and  address  to  the  injured  party  mr  to  the  police  authorities,  is  not  voiA 
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hereunder  as  requiring  an  operator  of  a  motor  Tehicle  who  injuroe  person 
or  property  to  give  evidence  against  himself.  Ko  person  has  an  inherent 
right  to  operate  motor  vehicles.  On  the  contrary,  their  operation  is  danger^ 
oas  to  the  public  and  might  be  entirely  prohibited.  "  It  involves  no  violation 
of  public  policy  or  of  the  principles  of  personal  liberty  to  enact  that  as  a 
condition  of  operating  such  a  machine  the  operator  must  waive  his  constitu- 
tional privilege  and  tell  who  he  is  to  the  party  who  has  been  injured  or  to 
the  police  authorities."  People  v.  Rosenheimer,  (1913)  209  N.  Y.  115/102 
N.  E.  530,  Ann.  Cas.  1915A  161,  40  L.  R.  A.  (N%  S.)  977,  reversing  146  App. 
Div.  876,  130  N.  Y.  S.  544.  Ompare  In  re  Peck,  (1901)  167  N.  Y.  391, 
60  N.  E.  775,  53  L.  R.  A.  888,  reverting  51  App.  Div.  635,  68  N.  Y.  S.  1145; 
Matter  of  CuUinan,  (1903)  82  App.  Div.  446,  81  N.  Y.  S.  567.  See  supra,  p. 
7S,  BeqtUrement  of  Bworn  Denial  of  Quilt.  Likewise,  an  accused,  if  he  so 
desires,  may  testify  with  respect  to  the  offense  with  Which  he  is  charged.  Peo- 
ple V.  Courtney,  (1884)  94  N.  Y.  490;  Connors  v.  People,  (1872)  50  N.  Y.  240. 
See  also  People  ▼.  Cassidy,  (1915)  213  N.  Y.  388,  107  N.  E.  713,  affirming 
164  App.  Div.  15,  149  N.  Y.  S.  358,  and  reversing  164  App.  Div.  26,  149 
N.  Y.  S.  365;  People  v.  Rosenheimer,  (1913)  209  N.  Y.  115,  102  N.  E.  530, 
Ann.  Cas.  1915A  161,  46  L.  R.  A.  (N.  S.)  977,  reversing  146  App.  Div.  875, 
130  N.  Y.  a  544.  Thus,  the  Act  of  1889  (ch.  678,  Laws  of  1869),  declaring 
that  on  a  criminal  trial  the  accused  "  shall,  at  his  own  request,  but  not  other- 
wise, be  deemed  a  competent  witness,"  is  not  violative  of  "  the  supposed  moral 
coercion  upon  a  person  accused  of  crime  to  offer  himself  as  a  witness  by  reason 
of  the  adverse  inference  which  might  be  drawn  from  his  omission  to  testify, 
when  presumably  all  the  facts  are  known  to  him,  is  not  compulsion  within 
the  meaning  of  the  constituti<m.  The  constitution  primarily  refers  to  com- 
pulsion exercised  through  the  process  qf  the  courts,  or- through  laws  acting 
directly  upon  the  party,  and  has  no  reference  to  an  indirect  and  argumenta- 
tive pressure  such  as  is  claimed  is  exerted  by  the  statute  of  1869."  People 
▼.  Courtney,  (1884)  94  N.  Y.  490,  affirming  31  Hun  199. 

However,  where  an  accused,  by  voluntarily  testifying,  elects  to  waive  his 
immunity,  his  waiver  is  complete.  He  cannot  thereafter  assert  any  privilege 
hereunder.  For  the  purpose  of  his  testimony,  he  assumes  the  status  of  an 
ordinary  witness.  He  is  subject  to  cross-examination  and  must  answer  all 
questions  propounded  ta  him  whether  the  answers  will  be  favorable  or 
unfavorable  to  his  case.  People  v.  Cassidy,  (1915)  213  N.  Y.  388,  107  N.  E. 
713,  affirming  164  App.  Div.  15,  149  N.  Y.  S.  S168,  and  reversing  164  App.  Div. 
25,  149  N.  Y.  S.  365;  People  v.  Webster,  (1893)  139  N.  Y.  73,  34  N.  E.  730, 
affirming  68  Hun  11,  22  N.  Y.  S.  634;  People  v.  Tice,  (1892)  131  N.  Y.  651, 
30  N.  E.  494.  15  L.  R.  A.  669;  People  v.  Casey,  (1878)  72  N.  Y.  893;  Connors 
V.  People,  (1872)  60  N.  Y.  240;  Brandon  v.  People,  (1876)  42  N.  Y.  266. 
See  also  People  v.  Rosenheimer,  (1913)  209  N.  Y.  115,  102  N.  E.  530,  Ann. 
Ca».  1916A  161,  46  L.  R.  A.  (N.  S.)  977,  reversing  146  App.  Div.  875,  130 
N.  Y.  S.  544;  Stover  v.  People,  (1874)  56  N.  Y.  315.  "The  accused  is  not 
compelled  to  become  a  witness.  When  he  avails  himself  of  the  privilege 
conferred  by  the  statute,  he  subjects  himself  voluntarily  to  the  situation 
of  any  other  witness,  and  if  he  is  compelled  to  answer  disparaging  questions, 
or  to  give  evidence  relevant  to  the  issue,  which  is  injurious,  it  Is  the  conse- 
quence of  an  election  which  he  makes  to  become  a  witness,  which  involves  a 
waiver  on  his  part  at  that  time,  of  the  constitutional  exemption.  If  he  accepts 
the  privilege  given  by  the  statute,  he  takes  it  with  its  attendant  dangers.  '  His 
own  act  is  the  primary  cause,  and  if  that  is  voluntary  he  has  no  reason  to  com* 
phiin.' "    People  v.  Tice,  (1892)  131  N.  Y.  651,  30  N.  E.  494,  15  L.  R.  A.  669. 

A  waiver  of  the  protection  of  this  clause  in  one  proceeding  does  not, 
however,  prevent  an  accused  from  asserting  his  immunity  from  examination 
in  new  and  independent  proceedings  subsequently  instituted.  "A  person 
who  is  entitled  to  the  benefit  of  the  constitutional  provisions  is  so  entitled 
in  each  new  and  independent  proceeding,  otherwise  he  would  subject  him- 
ielf  to  a  new  crosa-examination  and  be  required  under  mw  and  ohantced 
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conditions  to  give  testimony  that  may  not  have  been  antieipated  or  intendisd 
in  subjecting  himself  to  examination  as  a  witness  in  a  prior  and  different 
proceeding."  People  v.  Cassidy,  (1915)  218  N.  Y.  388,  107  N.  £.  713,  affimt- 
ing  164  App.  Div.  15,  149  N.  Y.  S.  358,  and  reversing  164  App.  Div.  26,  149 
S.  Y.  a  865. 

V.   DXPBIVATION  OF  LiFE,  LiBEBTY,  OB  PbOPBBTY DuB 

Peocess  of  Law. 

"  No  jMnofli  •koU    .    .    .    he  deprived  of  life,  liberty  or  property  without  d^ie 

prooeee  of  law" 

1.  In  generalf  SO* 

2.  Liberty,  S6, 

a.  Meaning  and  significance,  S6. 
h.  Police  limltaiiona  on  personal  rights,  80* 
(1)    Oenerally,  80. 
(9)    Simulated,   adulterated,    and   unwholesome   product);, 

P5. 
(S)    Exaction  of  proper  qualifications  of  person  engaged  fn 
public  pursuit,   08, 

(4)  Regulation  of  public  business,  00. 

(5)  Labor  regulations,   108, 
8,  Property,   10&.  • 

a.  Nature  and  forms,  lOS.  ^ 

(1)  In  general,  108. 

(2)  Bight  of  action  ^^  judgment,   107. 
(8)    Highway  -—  waters,  100. 

(4)    Franchise  —  license  —  permit  — -  Uuc  certificate,  110, 
(8)    Trusteeship  —  right  of  sUtckholder  to  vote  —  penaltu 
and  exemption.  111. 

d.  I>eprivation,  112. 

o.  Police  limitations  on  property  rights,  118. 

(1)  Oenerally,   118. 

(2)  Imposition  of  expense  on  property  oumer,   t:£0. 
(8)    Oame  and  liquor  laws,  121. 

(4)    Property  affected  with  public  interest  —  property  «; 
incom/petents,   122. 

4.  Nature  and  elements  of  due  process  of  law,  128, 

a,  Oenerally,  123. 

b.  Judicial  proceeding,  127. 

e.  Habeas  corpus  —  j^iry  trial  — —  right  of  appeal,   120, 
d.  Notice  atid  hearing,  130. 

(1)  Statement  and  applications  of  rule,    130, 

(2)  Sufficiency  of  notice  and  hearing,  137. 

5.  Legislative  enaxstment  as  due  process  of  law,  130. 

a.  Act  effecting  deprivation,  130, 

h.  Statutory  procedure,  142. 

o.  Curative  statute,  146. 

d.  Statute  of  limitation,  147. 

1.  In  Oeneral, 

ReUtiOB   to   article    i,   section    19. —  The    Workmen's   Compensation   Am 
(eh.  41,  Laws  of  1914),  relieving  of  further  liability  employers  who  mskt 
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adequate  provision  for  compensating  employees,  according  to  the  terms  of  the 
act,  for  injuries  sustained  by  them  in  the  course  of  their  employment,  is  not 
repugnant  to  this  clause  as  abrogating  the  right  of  an  injured  employee 
to  bring  an  action  against  his  employer  for  compensation  but  is  sustained 
fully  by  the  provisions  of  article  1,  section  19,  giving  the  legislature  power 
to  regulate  the  compensation  to  be  allowed  employees  for  injuries  received  by 
them.  Jensen  v.  Southern  Pac.  Ck>.,  (1915)  215  N.  Y.  514,  109  N.  £.  600, 
affirming   167  App.  Div.  945,   152  N.  Y.   S.   1120. 

Weight  ef  federal  dedsions  construing  14th  amendment— '^  Since  the 
fourteenth  amendment,  the  question  whether  a  state  statute  infringes  the 
constitutional  guaranty  protecting  life,  liberty  and  property,  where  it  arises 
in  a  state  court,  involves  the  consideration  of  both  the  federal  and  state 
constitutions,  although  the  ground  of  construction  and  decision  is  identical 
under  either  instrument  But  whether  the  decision  of  the  state  court  pre- 
sents a  federal  question  reviewable  on  appeal  to  the  Supreme  Court  of  the 
United  States,  depends  on  the  nature  of  the  decision  of  the  state  court; 
that  is  to  say,  whether  it  affirmed  the  validity  of  the  statute,  or  held  it 
to  be  unconstitutional  and  void.  If  the  state  court  decides  that  the  statute 
does  violate  the  constitutional  guaranty,  its  decision  is  now,  as  before  the 
fourteenth  amendment,  final  and  conclusive,  and  no  appeal  can  be  taken  to 
the  federal  court,  as  in  that  case  no  right  under  the  Constitution  and  lawi 
of  the  United  States  has  been  denied.  If,  on  the  other  hand,  the  state  court 
sustains  the  statute  and  denies  the  right  asserted,  the  federal  jurisdiction 
attaches,  and  an  appeal  may  be  taken  to  the  United  States  Supreme  Court. 
It  cannot  be  maintained,  we  think,  that  a  decision  of  the  federal  court  sus- 
taining a  state  statute  is  res  adjudicata  and  binding  upon  a  state  court, 
when  the  same  question  subsequently  arises  there  under  a  similar  statute. 
It  would  still  be  the  duty  of  the  state  court  to  examine  the  question  and 
decide  it  according  to  its  interpretation  of  the  constitutional  guaranty.'' 
People  V.  Budd,  (1887)  117  N.  Y.  1,  22  N.  E.  670,  682,  16  A.  S.  R.  460, 
5  L.  R.  A.  669,  affirmed  143  U.  S.  617,  12  S.  Ct.  468,  36  U.  S.  (L.  ed.)  247. 

See,  however,  the  Act  of  Congress  of  Dec  23,  1914,  ch.  2,  38  U.  6.  Stat  L. 
790,  1916  Supp.  Fed.  Stat  Ann.  136,  making  it  competent  for  the  (Supreme 
Goiurt  to  review  on  certiorari  the  decision  of  a  state  court  against  the  validity 
of  a  state  statute. 

Corporation  as  ''person." — It  is  well  settled  that  a  corporation  is  a 
**  person  "  within  the  purview  of  that  term  as  here  used.  New  York  Cent., 
etc.,  R.  Co.  V.  Williams,  (1910)  199  N.  Y.  108,  92  N.  E.  404,  139  A.  S.  R. 
850,  36  L.  R.  A.  (N.  S.)  649,  136  App.  Div.  904,  120  N.  Y.  S.  1137; 
Lord  V.  Equitable  Life  Assur.  Soc,  (1909)  194  N.  Y.  212,  87  N.  E.  443, 
22  L.  R.  A.  (N.  S.)  420,  reversing  126  App.  Div.  937,  110  N.  Y.  S.  113i5: 
People  V.  Coler,  (1901)  166  N.  Y.  1,  59  N.  E.  716,  82  A.  S.  R.  605,  52 
L.  R.  A.  814;  People  v.  Budd,  (1889)  117  N.  Y.  1,  22  N.  E.  670,  682,  16 
A.  S.  R.  460,  5  L.  R.  A.  559,  affirmed  143  U.  S.  617,  12  S.  Ct.  468,  36  U.  8. 
(L.  ed.)  247;  New  York  v.  Twenty-third  St  R.  Co.,  (1889)  113  N.  Y.  311, 
21  N.  E.  60,  affirming  48  Hun  552,  1  N.  Y.  S.  296;  People  v.  O'Brien,  (1888) 
111  N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  256,  reversing  45  Hun 
519,  10  N.  Y.  St  Rep.  596;  People  v.  Ingersoll,  (1874)  58  N.  Y.  1,  17 
Am.  Rep.  178,  affirming  67  Barb.  472;  Colby  v.  Equitable  Trust  Co.,  (1908) 
124  App.  Div.  262,  108  N.  Y.  S.  978,  affirmed  192  N.  Y.  635,  mem.,  84  N.  E. 
1111;  Walton  v.  Adair,  (1904)  96  App.  Div.  76,  89  N.  Y.  S.  230.  While 
the  legislature  has  a  comprehensive  power  under  section  1  of  article  8  to 
amend  and  repeal  charters  and  laws  of  incorporation  and  to  prescribe  the 
terms  and  conditions  under  which  corporations  shall  be  allowed  continued 
existence,  it  is  not  empowered  by  that  section  to  confiscate,  without  dui 
process  of  law,  property  lawfully  acquired  and  held  by  a  corporation.  New 
York  C«it,  etc.,  R.  Co.  v.  Williams,  (1910)  199  N.  Y.  108,  92  N.  B.  404, 
139  A.  S.  R.  860,  36  L.  R.  A.    (N.  S.)    649,  affirming  136  App.  Div.  904. 
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120  K  Y.  S.  1137;  Lord  ▼.  Equitable  Life  Anur.  Soe.,  (1909)  194  N.  Y.  212, 
87  N.  K  443,  22  L.  R.  A.  (N.  S.)  420,  reversing  126  App.  DIt.  937,  IIC 
N.  Y.  S.  1135;  New  York  v.  Twenty-third  St.  R.  Co.,  (1889)  113  N.  Y.  311, 
21  N.  B.  60,  affirming  48  Hun  552,  1  N.  Y.  S.  295;  People  v.  03rien,  (1888) 
111  N.  Y.  1,  18  N.  E.  692.  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun 
519;  Oolby  ▼.  Equitable  Trust  Cb.,  (1908)  124  App.  Div.  262,  108  N.  Y.  S. 
978,  affirmed  192  N.  Y.  535,  mem.,  84  N.  E.  1111;  Rochester,  etc.,  Turnpike 
Road  Co.  V.  Joel,  (1899)  41  App.  Div.  43,  58  N.  Y.  S.  346;  In  re  New  York 
Cable  R.  Co.,  (1886)  40  Hun  1.  See  also  People  ▼.  Public  Service  Com- 
mission,  (1911)    14S  App.  Div.  769,  128  N.  Y.  S.  384. 

A  municipality  is  a  corporation  possessing  all  the  powers  of  corporations 
generally  and  therefore  cannot  be  arbitrarily  deprived  of  its  property.  People 
V.  Coler,  (1901)  166  N.  Y.  1,  59  N.  E.  716,  82  A.  S.  R.  605,  52  L.  R.  A.  814; 
People  V.  Ingersoll,  (1874)  58  N.  Y.  1,  17  Am.  Rep.  178,  affirming  67  Barb. 
472;  Walton  v.  Adair,  (1904)  96  App.  Div.  75,  89  N.  Y.  S.  230.  A  munic- 
ipality holds  its  property,  however,  subject  to  legislative  control  and  can 
be  required  to  devote  property  owned  by  it  to  any  legitimate  municipal 
use  that  to  the  legislature  seemjBi  best.  Such  a  requirement  does  not  con- 
stitute a  deprivation  of  property  within  the  sense  of  this  provision,  the 
municipality  holding  only  as  trustee  for  the  people  and  the  people  receiving 
the  benefit  of  the  property  so  long  as  it  is  devoted  to  a  municipal  purpose. 
Darlington  v.  New  York,  (1865)  31  N.  Y.  164,  88  Am.  Dec.  248;  Rochester 
r.  Gray,  (1909)  133  App.  Div.  852,  117  N.  Y.  S.  1091;  Potter  v.  Collis, 
(1897)  19  App.  Div.  392,  46  N.  Y.  S.  471,  affirming  166  N.  Y.  16,  60  N.  E. 
413.  See  also  People  v.  Ingersoll,  (1874)  58  N.  Y.  1,  17  Am.  Rep.  178, 
affirming  67  Barb.  472.  See  further  as  to  this  point  note  division  VI,  Emi- 
nent Domain,  infra,  p.  149,  and  section  10  of  article  8,  infra,  p.  496. 

Interference  with  rights  under  police  power  generally. —  Individual  rights 
of  person  and  property  are  not  made  absolute  or  raised  entirely  above 
legislative  limitation  or  regulation  by  this  provision.  They  must  be  exer- 
cised, as  is  universally  conceded,  in  subordination  to  the  public  interests. 
And  the  legislature,  by  virtue  of  its  police  power,  is  competent  to  enact 
regulations  in  the  interests  of  the  public  which  may  substantially  impair 
the  rights  of  individuals.  (See  p.  226,  infra,  art.  3,  $  1,  note,  Poltos  Power.) 
But  the  police  power,  however  broad  and  extensive,  is  not  above  the  constitu- 
tion. The  courts,  in  obedience  to  the  command  of  this  provision,  will  protect 
the  right  of  individuals  from  arbitrary  invasion  tmder  the  guise  of  police  regu- 
lations. And  while  it  is  the  general  province  of  the  legislature  to  determine 
what  laws  and  regulations  are  needed  to  protect  the  public  interests,  courts 
must  be  able  to  say  upon  a  perusal  of  an  enactment  that  there  in  some  fair 
and  reasonable  connection  between  it  and  some  legitimate  police  purpose. 
Lochner  v.  New  York,  (1904)  198  U.  S.  45,  25  S.  Ct.  539,  reversing  (1904) 
177  N.  Y.  145,  69  N.  E.  373,  101  A.  S.  R.  773,  49  U.  S.  (L.  ed)  937, 
3  Ann.  Cas.  1133,  affirming  73  App.  Div.  120,  76  N.  Y.  S.  396;  People 
▼.  Griswold,  (1914)  213  N.  Y.  92,  106  N.  E.  929,  L.  R.  A.  1915D  638, 
affirming  151  App.  Div.  933,  135  N.  Y.  S.  1132;  Hauser  v.  North 
British,  efee.,  Ins.  Co.,  (1912)  206  N.  Y.  455,  100  N.  B.  25,  1914B  263,  42 
L.  R.  A.  (N.  S.)  1139,  affirming  152  App.  Div.  91,  136  N.  Y.  S.  lOV^ 
Ives  V.  South  Buffalo  R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431,  Asm.  C^3. 
1912B  156,  34  L.  R.  A.  (N.  S.)  162,  reversing  140  App.  IKr.  921,  125 
N.  Y.  S.  1125;  People  v.  Ringe,  (1910)  197  N.  Y.  143,  90  K.  B.  461,  18 
Ann.  Cas.  474,  27  L.  R.  A.  (N.  S.)  528,  affirming  125  App.  Div.  592,  UO 
N.  Y.  S.  74;  People  v.  New  York  Carbonic  Acid  Gas  Co.,  (1909)  196  N.  Y. 
421,  90  N.  E.  441;  Fisher  Co.  v.  Woods,  (1907)  187  N.  Y.  90,  79  N.  B.  836, 
12  L.  R.  A.  (N.  S.)  707,  reverslasr  I'O  App.  Div.  890,  96  N.  Y.  S.  1125; 
Tenement  House  Dept.  v.  Mceechen,  (1904)  179  N.  Y.  325,  72  N  E.  231, 
103  A.  a  R.  910,  1  Ann.  Cas  439,  70  L.  R.  A.  704,  affirming  89  App.  Div. 
OS.  85  N.  Y.  S.  704,  90  App.  Div.  603,  85  N.  Y.  8.  1148;  Viwneister  v. 
White,  (1904)    179  N.  Y.  235,  72  N.  B.  97,  103  A.  &  R.  869,  1  Abb.  Gas. 
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334,  70  L.  R.  A.  796,  affirming  88  App.  Div.  44,  84  H.  T.  S.  712;  People  ▼. 
Biesecker,  (1901)  169  N.  Y.  53,  61  N.  B.  990,  88  A.  S.  R.  634,  57  L.  R.  A 
178,  affirming  68  App.  Div.  391,  68  N.  Y.  S.  1067;  Rochester  v.  West,  (1900) 
164  N.  Y.  510,  58  N.  B.  673,  79  A  S.  R.  659,  53  L.  R.  A.  548,  affirming  29 
App.  Div.  125,  51  N.  Y.  S.  482;  People  v.  City  Prison,  157  N.  Y.  116, 
51  N.  B.  1006,  68  A  S.  R.  763,  43  L.  R.  A.  264;  People  v.  Havnor,  (1896) 
149  N.  Y.  195,  52  A.  S.  R.  707,  31  L.  R.  A.  689,  affirming  1  App  Div.  459, 
37  N.  Y.  a  314,  writ  of  error  dismissed  170  U.  S.  408,  18  &  Ct  631,  tt 
U.  S.  (L.  ed.)  1087;  Health  Dept.  v.  Trinity  Church,  (1895)  145  N.  Y.  32, 
39  N.  K  833,  45  A  S.  R.  579,  27  L.  R.  A  710;  People  v.  City  Prison,  (1896) 
144  N.  Y.  529,  39  N.  B.  686,  27  L.  R.  A.  718;  People  v.  Ewer,  (1894)  141 
N.  Y.  129,  36  N.  B.  4,  38  A  S.  R.  788,  25  L.  R.  A.  794,  affirming  70  Hun 
239,  24  N.  Y.  S.  500;  People  v.  Gillson,  (1888)  109  N.  Y.  389,  17  N.  B.  343, 

4  A.  S.  R.  465;  People  v.  Kibler,  (1887)  106  N.  Y.  321,  12  N.  B.  795; 
People  V.  Cipperley,  (1886)  101  N.  Y.  634,  4  N.  E.  107,  reversing  37  Hun  319; 
In  re  Jacobs,  (1885)  98  N.  Y.  98,  50  Am.  Rep.  636,  affirming  33  Hun  374; 
Neiw  York  v.  Second  Ave.  R.  Co.,  (1864)  32  N.  Y.  261;  People  v.  Charles 
Schweinler  Press,  (1914)  163  App.  Div.  620,  148  N.  Y.  S.  725,  affirmed  (1915) 
214  N.  Y.  395,  108  N.  B.  639;  People  v.  New  York  Edison  Co.,  (1913)  159 
App.  Div.  786,  144  N.  Y.  S.  707;  People  v.  City  Prison,  (1913)  154  App. 
Div.  413,  139  N.  Y.  S.  277;  People  v.  Zinmxerman,  (1905)  102  App.  Div. 
103,  92  N.  Y.  S.  497;  People  v.  Seattle,  (1904)  96  App.  Div.  383,  89  N.  Y.  8. 
193;  People  v.  Van  De  Carr,  (1904)  91  App.  Div.  20,  86  N.  Y.  S.  644, 
aflSrmed  178  N.  Y.  425,  70  N.  B.  965,  102  A  S.  R.  516,  66  L.  R.  A.  189; 
People  V.  Green,  (1903)  85  App.  Div.  400,  83  N.  Y.  S.  460;  Grossman  v. 
Caminez,  (1903)  79  App.  Div.  15,  79  N.  Y.  S.  900;  Buffalo  v.  Collins  Baking 
Ck>.,  (1899)  39  App.  Div.  432,  57  N.  Y.  S.  347.  See  also  Rochester  v. 
Gutberlett,  (1914)  211  N.  Y.  309,  105  N.  B.  548,  Ann.  Cas.  1915C  483, 
L.  R.  A  1915D  209,  affirming  151  App.  Div.  900,  135  N.  Y.  S.  1104;  Boswell 
V.  Security  Mut.  Life  Ins.  Co.,  (1907)  193  N.  Y.  465,  86  N.  E.  532,  19  L.  R. 
A.  (N.  S.)  946,  modifying  119  App.  Div.  723,  104  N.  Y.  S.  130. 

Advisability  of  police  measure. —  While  the  legislature  is  not  competent 
arbitrarily  to  invade  private  rights  ujider  the  pretense  of  exercising  its 
police  power,  11  a  measure  has  on  its  face  a  reasonable  connection  with  some 
legitimate  police  purpose,  the  courts  will  not  inquire  into  its  wisdom  or 
advisability.  People  v.  C.  Klinck  Packing  Co.,  (1915)  214  N.  Y.  121,  108 
N".  B.  278,  affirming  164  App.  Div.  97,  149  N.  Y.  S.  504;  People  v.  Charles 
Schweinler  Press,  (1915)  214  N.  Y.  395,  108  N.  B,  639,  affirming  163  App. 
Div.  620,  148  N.  Y.  S.  725;  People  v.  Griswold,  (1914)  213  N.  Y.  9?,  106 
N".  E.  929,  L.  R.  A.  1915D  538,  affirming  151  App.  Div.  933,  135  N.  Y.  S. 
1132;  People  v.  Biesecker,  (1901)  169  N.  Y.  53,  61  N.  B.  990,  88  A  S.  R. 
634,  57  L.  R.  A  178,  affirming  58  App.  Div.  391,  68  N.  Y.  S.  1067;  People 
V.  Cipperley  (1886)  101  N.  Y.  634,  4  N.  E.  107,  reversing  37  Hun  319; 
Smith  V.  Variety  Iron,  etc.,  Co.,  (1911)  147  App.  Div.  242,  131  N.  Y.  S. 
1033;  Tenement  House  Dept.  v.  Moeschen,  (1904)  89  App.  Div.  526,  85 
N.  Y.  S.  704,  affirmed  (1904)  179  N.  Y.  325,  72  N.  E.  231,  103  A  S.  R.  910, 
1  Ann.  Cas.  439,  70  L.  R.  A.  704.  See  also  People  v.  King,  (1888)  110 
N",  Y.  418,  18  N.  B.  245,  6  A.  8.  R.  389,  1  L.  R.  A.  293,  affirming  42  Hun  186, 

5  N.  Y.  St.  Rep.  138;  People  v.  Reicherter,  (1908)  128  App.  Div.  675,  112 
N.  Y.  S.  936;  People  v.  Early,  (1905)  106  App.  Div.  269,  94  N.  Y.  S.  640; 
People  V.  Havnor,  (1896)  1  App.  Div.  459,  37  N.  Y.  S.  314,  affirmed  (1896) 
149  N".  Y.  195,  62  A  S.  R.  707,  31  L.  R.  A.  689,  writ  of  error  dismissed 
170  U.  S.  408,  18  S.  Ct  631,  42  U.  S.  (L.  ed.)  1087.  "If  the  statute  upon 
its  face  appears  to  be  reasonable  and  just  and  appropriate,  and  we  can 
fairly  believe  that  its  natural  consequences  will  be  in  the  direction  of  better- 
ment of  public  health  and  welfare,  and,  therefore,  that  it  is  one  which  the 
state  for  its  protection  and  advantage  may  enact  and  enforce,  it  will  be  the 
duty  of  the  courts  to  pronoimce  it  constitutional  even  though  they  should 
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ioubt  its  wisdom."  People  v.  Charles  Schweinlw  Press,  (1916)  214  N.  Y. 
395,  108  N.  E.  639,  affirming  163  App.  Div.  620,  148  N.  Y.  S.  725.  Thus,  an 
act  (ch.  202,  Laws  of  1884)  providing  that  "no  person  or  persons  shall  sell 
or  exchange,  or  expose  for  sale  or  exchange,  any  unclean,  impure,  unhealthy, 
adulterated  or  unwholesome  milk,"  and  that  "  in  all  prosecutions  under  this 
act  relating  to  the  sale  and  manufacture  of  unclean,  impure,  unhealthy, 
adulterated  or  unwholesome  milk,  if  the  milk  be  shown  to  contain  more  than 
eighty-eight  per  centum  of  water  or  fluids,  or  less  than  twelve  per  centum 
of  milk  solids,  which  shall  contain  not  less  than  three  per  centum  of  fat, 
it  shall  be  declared  adulterated/'  is  constitutional  and  valid.  The  legislators 
is  competent  to  prescribe  the  standard  of  wholesome  milk  and  the  court 
cannot  examine  the  question  whether  the  standard  prescribed  is  in  fact 
reasonable.  People  v.  Cipperley,  (1886)  101  N.  Y.  634,  4  N.  K  107,  revendng 
37  Hun  319. 

But,  apparently,  even  though  a  measure  has  on  its  face  a  reasonable  con- 
nection with  the  police  power,  if  it  is  in  actual  operation  entirely  arbitrary 
and  not  conducive  to  the  public-  interests,  it  will  be  declared  invalid.  Thus, 
with  respect  to  the  power  of  the  legislature  to  declare  imwholesome  an  article 
of  food  failing  to  conform  to  the  legislative  standard,  this  has  been  saMi 
"  The  sale  and  consiunption  of  a  well-known  article  of  food  or  a  product  con- 
clusively  shown  to  be  wholesome  could  not  be  forbidden  by  the  legislature 
even  though  it  assumed  to  enact  the  law  in  the  interest  of  public  health. 
The  limits  of  the  police  power  must  necessarily  depend  in  many  instances 
on  the  common  knowledge  of  the  times.  An  enactment  of  a  standard  of 
purity  of  an  article  of  food,  failing  to  comply  with  which  the  sale  of  the 
article  is  illegal,  to  be  valid  must  be  within  reasonable  limits  and  not  of 
such  a  character  as  to  practically  prohibit  the  manufacture  or  sale  of  that 
which  as  a  matter  of  common  knowledge  is  good  and  wholesome."  People 
7.  Biesecker,  (1901)  169  N.  Y.  53,  61  N.  E.  990,  88  A.  S.  R.  534,  57  L.  R.  A. 
178,  affirming  68  App.  Div.  391,  68  N.  Y.  S.  1067. 

The  principles  summarized  in  this  and  the  preceding  paragraph,  that  the 
legislature  may  prescribe  regulations  subservient  to  the  public  welfare  even 
though  they  interfere  with  private  rights,  but  that  regulations  purely  arbi- 
trary and  unconnected  with  their  ostensible  purpose  are  void,  are  assmned 
by  the  cases  cited  in  this  annotation  and  will  be  assumed  hereafter  where 
the  validity  of  specific  regulations  is  in  question. 

Deprivation  in  exercise  of  taxing  power. —  The  power  of  the  legislature  to 
tax  for  public  purposes  is  limited,  save  by  specific  constitutional  restraints, 
both  with  respect  to  the  extent  of  the  tax  to  be  imposed  and  the  manner  of 
taxation,  whether  general,  upon  all  the  property  of  the  state  or  of  given 
locality,  or  upon  such  a  district  only  as  is  supposed  to  be  benefited  by  a 
particular  improvement;  and  that  extensive  power,  when  exerted  within  the 
limits  that  inhere  from  its  nature,  is  in  no  wise  restricted  or  confined  by  this 
clause.  People  v.  Reardon,  (1906)  184  N.  Y.  431,  77  N".  E.  970,  112  A.  S.  R. 
628,  6  Ann.  Cas.  516,  1  L.  R.  A.  (N.  S.)  161,  affirmhig  110  App.  Div.  821, 
97  N.  Y.  S.  636,  affirmed  204  U.  S.  152,  27  S.  Ct.  188,  51  U.  S.  (L.  ed.)  415; 
In  re  Van  Antwerp,  (1874)  56  N.  Y.  261;  People  v.  Lawrence,  (1869) 
41  N.  Y.  123,  affirming  36  Barb.  177;  Howell  v.  Buffalo,  (1867)  37  N.  Y.  267; 
Protestant  Episcopal  Public  School  v.  Davis,  (1864)  31  N.  Y.  574;  Darling- 
ton V.  New  York,  (1865)  31  N.  Y.  164,  88  Am.  Dec.  248;  People  v.  Brook- 
lyn, (1851)  4  N.  Y.  419,  55  Am.  Dec.  266;  Dyker  Meadow  Land,  etc,  Co. 
V.  Oook,  (1896)  3  App.  Div.  164,  38  N".  Y.  S.  222;  Bidwell  v.  Murray,  (1886) 
40  Hun  190;  People  v.  Ulster  County,  (1885)  36  Him  491;  Wallack  v.  New 
y^ork,  (1874)  3  Hun  84,  affirmed  67  N.  Y.  23.  See  also  People  v.  Coleman, 
\1892)  136  N.  Y.  231,  31  N.  E.  1022;  In  re  Ryers,  (1878)  72  N.  Y.  1,  28 
Am.  Rep.  88;  Brewster  v.  Syracuse,  (1859)  19  N.  Y.  116;  Guilford  v.  Che- 
nango  County,  (1866)  18  N.  Y.  143.  See  infra,  art.  3,  §  1,  note,  div.  Ill,  Taaa- 
tion.    This  clause  affords  protecticm,  however,  against  arbitrary  and  oppressive 
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legislation  which,  though  enacted  in  the  form  of  a  tax.  is  not  such  in  fad 
and  cannot  be  brought  within  the  limits  of  the  taxing  power.  People  ▼. 
Equitable  Trust  Co.,  (1884)  06  N.  Y.  387;  Stuart  v.  Palmer,  (1878)  74  N.  Y. 
183,  30  Am.  Rep.  289,  affirming  10  Hun  23;  In  re  Sackett  St.,  (1878)  74 
N.  Y.  96,  affirming  4  Hun  92;  Gordon  v.  Comes,  (1872)  47  N.  Y.  608. 
"  It  would  be  going  too  far  to  deny  that  the  provisions  of  the  constitution, 
which  declare  that  no  person  shall  be  deprived  of  property  without  due 
process  of  law,  and  that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation,  would  afford  protection  to  the  citizen  against 
impositions  made  nominally  in  the  form  of  taxes,  but  which  were  in  fact 
forced  levies  upon  individuals  or  confiscations  of  private  property;  as  for 
instance,  if  the  general  expenses  of  the  government  of  the  state,  or  of  one  of 
its  municipal  divisions,  should  be  levied  upon  the  property  of  an  individual 
or  set  of  individuals,  or  perhaps  upon  a  particular  district."  Gordon  v. 
Comes,  (1872)  47  N.  Y.  608.  Just  as  a  general  tax  is  upheld  on  the  theory 
that  the  taxpayer  receives  general  benefits  from  the  government  in  return  for, 
and  commensurate  with,  the  tax  paid  by  him,  so  a  special  assessment  for  a 
local  improvement  is  sustained  on  the  ground  that  the  owner  of  the  property 
assessed  is  specially  benefited  by  the  improvement  to  the  extent  at  least  of 
his  assessment.  Wherefore,  ''if  a  law  should  authorize  such  assessments  to 
be  laid,  without  reference  to  benefits,  it  would  either  take  property  for  the 
public  good,  without  compensation,  or  it  would  take  property  from  one  person 
fur  the  direct  benefit  of  akother;  and  in  either  aspect  it  would  be  unconsti* 
tuitional."    Stuart  v.  Palmer,  (1878)  74  N.  Y.  183,  30  Am.  Rep.  289,  affirming 

10  Hun  23;  In  re  Sackett  St.,  (1878)  74  N.  Y.  95,  affirming  4  Hun  92. 
Waiver. —  The  protection  of  this  provision  may  be  waived  by  aiiy  person 

entitled  thereto.  Musco  v.  United  Surety  Co.,  (1909)  196  N.  Y.  4fti,  90  N.  E. 
171,  134  A.  S.  R.  861,  affirming  132  App.  Div.  300,  117  N.  Y.  S.  21;  Beards- 
l(jy  v.  New  York,  etc.,  R.  Co.,  (1900)  162  N.  Y.  230,  66  N.  E.  488,  reversing 
16  App.  Div.  261,  44  N.  Y.  S.  176;  Purdy  v.  Erie  R.  Co.,  (1900)  162  N.  Y. 
42,  66  N.  E.  608,  48  L.  R.  A.  669,  affirming  33  App.  Div.  643,  54  N.  Y.  S.  1114; 
People  ▼.  Tumer,  (1889)  117  N.  Y.  227,  22  N.  E.  1022,  15  A.  S.  R.  498,  affirm- 
ing 49  Hun  466,  2  N.  Y.  S.  253;  Richardson  v.  Thurber,  (1887)  104  N.  Y.  606, 

11  N.  B.  1S3;  In  re  Cooper,  (1883)  93  N.  Y.  507,  dismissing  appeal  28  Hun 
516;  People  ▼.  Quigg,  59  N.  Y.  83f  Matter  of  Cullinan,  (1902)  76  App.  Div. 
36?,  78  N.  Y.  S.  466,  affirmed  173  N.  Y.  610,  66  N.  E.  1106;  Horton  v.  Erie 
Co.,  (1901)  66  App.  Div.  687,  72  N.  Y.  S.  1018;  Matter  of  Livingston,  (1897) 
24  App.  Div.  61,  48  N.  Y.  S.  989;  Buttling  v.  Hatton,  18  App.  Div.  128,  45 
N".  Y.  S.  720;  People  v.  Webb,  (1878)  16  Hun  42.  Compare  In  re  Peck, 
(1901)  167  N.  Y.  391,  60  N.  E.  775,  53  L.  R.  A.  888,  reversing  57  App.  Div. 
635,  68  N.  Y.  S.  1146.  See  168  N.  Y.  4;  Matter  of  Cullinan,  (1904)  07 
App.  JDlv.  122,  89  N".  Y.  S.  683,  affirmed  181  N.  Y.  527,  73  N.  E.  1122; 
Matter  of  Cullinan,  (1903)  82  App.  Div.  445,  81  N.  Y.  S.  567.  Thus,  sec- 
tion 48,  chapter  387,  Laws  of  1877,  is  not  unconstitutional  in  providing  that 
if  the  accused  in  a  case  triable  before  the  recorder  of  the  city  of  Kingston 
shall  elect  not  to  be  tried  by  that  officer  but  by  a  court  of  record,  he  shall 
1)6  liable  for  the  costs  of  the  proceedings  taken  before  the  recorder  and  in 
default  of  payment  shall  be  committed  to  jail.  "  The  manner  in  which  such 
costs  are  charged  and  payment  enforced  is  *  due  process  of  law.'  The  accused 
subjects  himself  to  such  liability  with  full  knowledge  of  the  law.  He  volun- 
tarily assumes  such  payment  by  the  election  he  makes."  People  v.  Webb, 
(1878)  16  Hun  42.  Similarly  an  act  (§  29,  ch.  466,  Laws  of  1877,  as  amended 
hy  ch.  328,  Laws  of  1884),  which  provides  that  in  all  assignments  made  pur- 
suant thereto,  the  wages  or  salaries  due  to  employees  shall  be  preferred  before 
any  other  debt,  is  constitutional.  One  availing  himself  of  the  permission  of 
tlie  statute  cannot  be  supposed  alao  to  repudiate  its  terms.  Richardson  v. 
TUwrber,  (1887)  104  N.  Y.  606,  11  N.  E.  133.  And  the  Mileage  Book  Act 
(•^h.    1027,  L.   1896)    requiring  railroad   companies  to   issue  mileage  booki 
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under  a  penalty  for  refusal  to  do  so,  although  invalid  as  to  corporations 
created  prior  to  its  enactment,  is  not  objectionable  as  to  a  corporation  there- 
after incorporated.    Purdy  v.  Erie  R.  Co.,  (1900)   162  N.  Y.  42,  66  N.  B.  508, 
48  L.  R.  A.  669,  affirming  33  App.  Div.  643,  64  N.  Y.  S.  114.     To  the  same 
effect,.  Beardsley  v.  New  York,  etc.,  R.  Co.,   (1900)   162  N".  Y.  230,  66  N.  E. 
488,  reversing  15  App.  Div.  251,  44  N.  Y.  S.  175;  Horton  v.  Erie  Co.,  (1901) 
66  App.  Div.  687,  72  N.  Y.  S.  1018.    However,  where  a  law  (ch.  418,  Lawa 
1897,  as  amended  by  ehi.  192,  567,  Laws  1899)    requires  that  certain  con- 
tracts-shall contain  a  prorision  of  forfeiture  in  case  a  party  thereto  violate 
specified  statutory  provisions,  the  insertion  of  that  clause  in  the  contract, 
according  to  the  direction  of  the  statute,  should  not  be  deemed  a  waiver  of  its 
invalidity.    "  If  the  law  is  valid  it  governs  the  contract  and  the  rights  of  the 
parties  whether  actually  incorporated  into  the  writing  or  not,  since  all  con- 
tracts are  assumed  to  be  made  with  a  view  to  existing  laws  on  the  subject. 
If  it  is  not  valid  the  contractor  has  not  made  it  so  by  stipulating  in  writing 
to  obey  it  and  prescribing  the  penalty  for  his  own  disobedience  which  is  the 
forfeiture  of  all  rights  under  the  agreement.     It  is  not  in  the  power  of  the 
legislature  to  protect  an  invalid  law  from  judicial  scrutiny  by  providing  that 
it  must  receive  the  assent  of  the  parties  to  every  contract  to  which  it  re 
lates."    People  v.  Coler,  (1901)   166  N.  Y.  1,  59  N.  E.  716,  82  A,  S.  R.  605, 
62  L.  R.  A.  814,  affirmed  66  App.  Div.  98,  67  N.  Y.  8.  701. 

2.  Liberty. 
«.  MEAimro  Am)  SioNiFioAir(m 

Definition  generally,— " The  term  'liberty,'  as  protected  hy  the  constitu 
tion,  is  not  cramped  into  a  mere  freedom  from  physical  restraint  of  the 
person  of  the  citizen,  as  by  incarceration,  but  is  deemed  to  embrace  the  right 
of  man  to  be  free  in  the  enjoyment  of  tiie  faculties  with  which  he  has  been 
endowed  by  his  Creator,  subject  only  to  such  restraints  as  are  necessary  for 
the  common  welfare."  People  v.  Marx,  (1885)  99  N.  Y.  377,  2  N.  E.  29,  52 
Am.  Rep.  34.  To  the  same  effect,  Wright  v.  Hart,  182  N.  Y.  330,  76  N".  E. 
404,  3  Ann.  Cas.  263,  2  L.  R.  A.  (N.  S.)  338;  In  re  Davies,  (1901)  168  N.  Y. 
89,  61  N".  E.  118,  66  L.  R.  A.  865,  reversing  ^5  App.  Div.  245,  67  N.  Y.  S.  492; 
People  V.  Gillson,  (1888)  109  N.  Y.  389,  17  N.  E.  343,  4  A.  S.  R.  465;  Gross- 
man V.  Caminez,  (1903)  79  App.  Div.  16,  79  N.  Y.  S.  900;  People  v.  Rosen- 
berg, (1893)  67  Hun  62,  22  N.  Y.  S.  66,  reversed  on  other  grounds  138  N.  Y. 
410. 

Right  to  contract.— "  The  free  and  untrammeled  right  to  contract  is  a 
part  of  the  liberty  guaranteed  to  every  citizen."  People  v.  Marcus,  (1906) 
185  N.  Y.  257,  77  N.  E.  1073,  113  A.  S.  R.  902,  7  Ann.  Gas.  118,  7  L.  R.  A. 
(N  S.)  282,  affirming  110  App.  Div.  265,  97  N.  Y.  S.  322.  To  the  same  effect, 
Lochner  v.  New  York,  (1904)  198  U.  S.  46,  25  S.  Ct.  539,  49  U.  S.  (L.  ed.) 
987,  3  Ann.  Cas.  1133,  reversing  177  N.  Y.  145,  69  N.  E.  373,  101  A.  S.  R.  773, 
73  App.  Div.  120,  76  N".  Y.  S.  396;  People  v.  Charles  Schweinler  Press, 
(1914)  214  N.  Y.  395,  108  N".  Y.  S.  639,  affirming  163  App.  Div.  620,  148 
N.  Y.  S.  726;  New  York  Cent.,  etc.,  R.  Co.  v.  Williams,  (1910)  199  N.  Y. 
108,  92  N.  E.  404,  139  A.  S.  R.  850,  35  L.  R.  A.  (N.  S.)  649,  affirming  136 
App.  Div.  904,  120  N.  Y.  S.  1137;  People  v.  Metz,  (1908)  193  N.  Y.  148,  85 
N.  E.  1070,  24  L.  R.  A.  (N.  S.)  201,  reversing  126  App.  Div.  912,  110  N.  Y.  S. 
1141;  People  v.  Williams,  (1901)  189  N.  Y.  131,  81  N.  E.  778,  121  A.  S.  R. 
854,  12  Ann.  Cas.  798,  12  L.  R.  A.  (N.  S.)  1130,  affirming  116  App.  Div. 
379,  101  N.  Y.  S.  562;  Fisher  Co.  v.  Woods,  (1907)  187  N.  Y.  90,  79  N.  E. 
836,  12  L.  R.  A.  (N.  S.)  707,  reversing  110  App.  Div.  890,  96  N.  Y.  S.  1125; 
Wright  V.  Hart,  (1905)  182  N.  Y.  330,  75  N.  E!  404,  3  Ann.  Cas.  263,  2 
L.  R.  A.  (N.  S.)  338,  reversing  103  App.  Div.  218,  93  N.  Y.  S.  60;  People  v. 
Coler,  (1901)  166  N.  Y.  144,  69  N.  E.  776,  affirming  56  App.  Div.  459,  68 
N.  y.  S.  767;  People  v.  Cokr,  (1901)  166  N.  Y.  1,  69  N.  E.  716,  82  A.  S.  R 
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605,  52  L.  R.  A.  814,  affirmed  56  App.  Div.  98,  67  N.  Y.  S.  701;  Strahlendorf 
V   Long  Island  R.  Co.,  (1914)   162  App.  Div.  358,  147  N".  Y.  S.  806. 

Right  to  follow  lawful  vocation.— '*  Liberty  in  its  broad  sense  means  the 
right  not  only  of  freedom  from  actual  servitude,  imprisonment  or  restraint, 
but  the  right  of  one  to  use  his  faculties  in  all  lawful  ways,  to  live  and  work 
where  he  will,  to  earn  his  livelihood  in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation.    All  laws,  therefore,  which  impair  or  trammel 
these  rights,  which  limit  one  in  his  choice  of  a  trade  or  profession,  or  confine 
him  to  work  or  live  in  a  specified  locality,  or  exclude  him  from  his  own 
house,  or  restrain  his  otherwise  lawful  movements  (except  as  such  laws  may 
be  passed  in  the  exercise  by  the  legislature  of  the  police  power    .     .     .)   are 
infringements  upon  his  fundamental  rights  of  liberty,  which  are  under  con- 
stitutional protection."    In  re  Jacobs,  (1885)  98  N.  Y.  98,  50  Am.  Rep.  636, 
affirming  33  Hun  374.     To  the  same  effect,  Hauser  v.  North  British,  etc.. 
Ins.  Co.,  (1912)  206  N.  Y.  465,  100  N.  E.  52,  1914B  263,  42  L.  R.  A.  (N.  S.) 
1139,  affirming  152  App.  Div.  91,  136  N.  Y.  S.  1015;  Ives  v.  South  Buffalo 
R.  Co.,  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  S.) 
162;   People  v.  Wilber,    (1910)    198  N.  Y.   1,  90  N.  E.   1140,  19  Ann.   Cas 
626,  27  L.  R.  A.  (N.  S.)  357,  reversing  134  App.  Div.  965,  119  N.  Y.  S.  1140; 
People  V.  Ringe,  (1910)    197  N.  Y.  143,  90  N.  E.  451,  18  Ann.  Cas.  474,  27 
L.  R.  A.  (N.  8.)  528,  affirming  125  App.  Div.  592,  110  N.  Y.  a  74;  Musco  v. 
United  Surety  Co.,   (1909)    196  N.  Y.  459,  90  N.  E.  171,  134  A.  S.  R.  851, 
affirming  132  App.  Div.  300,  117  N.  Y.  S.  21;  People  v.  New  York  Carbonic 
Acid  Gas  Co.,   (1909)    196  N.  Y.  421,  90  N.  E.  441;   Fisher  Co.  v.  Woods, 
(1907)    187  N.  Y.  90,  79  N.  E.  836,  12  L.  R.  A.   (N.  S.)   707,  reversing  110 
App.  Div.  890,  96  N.  Y.  S.  1125;  Schnaier  v.  Navarre  Hotel,  etc.,  Co.,  (1905) 
182  N.  Y.  83,  74  N.  E.  561,  108  A.  S.  R.  790,  70  L.  R.  A.  722,  reversing  82 
App.  Div.  25,  81  N.  Y.  S.  633;  People  v.  Hawkins,   (1898)    157  N.  Y.  1,  51 
K.  E.  257,  68  A.  S.  R.  736,  42  L.  R.  A.  490,  affirming  20  App.  Div.  494,  47 
N".  Y.  S.  56;  People  v.  City  Prison,  157  N.  Y.  116,  61  N.  E.  1006,  63  A,  S.  R. 
763,  43  L.  R.  A.  264;  People  v.  Havnor,   (1896)    149  N.  Y.  195,  52  A.  S.  R. 
707,  31  L.  R.  A.  689,  affirming  1  App.  Div.  459,  37  N.  Y.  S.  314,  writ  of 
error  dismissed  170  U.  S.  408,  18  S.  Ct.  631,  42  U.  S.  (L.  ed.)  1087;  People 
V.  City  Prison,  (1895)   144  N.  Y.  629,  39  N.  E.  686,  27  L.  R.  A.  718;  People 
V.  Gillson,   (1888)    109  N.  Y.  389,  17  N.  E.  343,  4  A.  S.  R.  465;  People  v. 
West,  (1887)   106  N.  Y.  293,  12  N.  E.  610,  60  A.  S.  R.  452;  People  v.  Marx, 
99  N.  Y.  377,  2  N.   E.  29,  52  Am.  Rep.   34;   Bertholf  v.  O'Reilly,    (1879) 
74  N.  Y.  509,  30  Am.  Rep.  323,  affirming  8  Hun   16;   People  v.  Mulford, 
(1910)    140  App.  Div.  716,  125  N.  Y.  S.  680;   Wyatt  v.  McCreery,    (1908) 
126  App.  Div.  650,  111  N.  Y.  S.  86;  People  v.  Zimmerman,  (1905)   102  App. 
Div.  103,  92  N.  Y.  S.  497;  People  v.  Windholz,   (1904)  92  App.  Div.  569,  86 
N.  Y.  S.  1016;  People  v.  Van  De  Carr,   (1904)   91  App.  Div.  20,  86  N.  Y.  S. 
644,  affirmed  178  N.  Y.  425,  70  N.  E.  965,  102  A.  S.  R.  516,  66  L.  R.  A. 
189;  (Jrossman  v.  Caminez,  (1903)  79  App.  Div.  15,  79  N.  Y.  S.  900;  Buffalo 
V.  Collins  Baking  Co.,  (1899)   39  App.  Div.  432,  57  N.  Y.  S.  347;  People  v. 
Warren,  (1894)  77  Hun  120,  28  N.  Y.  S.  303;  People  v.  Rosenberg,  (1893)  67 
Hun  52,  22  N.  Y.  S.  56.     See  also  Lochner  v.  New  York,   (1904)    198  U.  S. 
46,  26  S.  Ct.  539,  49  U.  S.   (L.  ed.)   937,  3  Ann.  Cas.  1133,  reversing  (1904) 
177  N.  Y.  145,  69  N.  E.  373,  101  A.  S.  R.  773,  affirmed  73  App.  Div.  120, 
76  N.  Y.  S.  396;  People  v.  Crane,  (1916)  214  N.  Y.  154,  108  N.  E.  427,  Ann. 
Cas.  1916B  1254,  reversing  165  App.  Div.  449,  150  N.  Y.  S.  933;  People  v. 
Rosenberg,  138  N.  Y.  410,  34  N.  E.  286;  People  v.  Beattie,  96  App.  Div.  383, 
89  N.  Y.  S.  193;  Buffalo  v.  Hill,   (1903)   79  App.  Div.  402,  79  N.  Y.  S.  449. 
Use  of  lawful  business  agency. —  The  right,  guarded  by  this  clause,  to 
engage  in  any  lawful  pursuit  not  injurious  to  the  community,  "includes  the 
right  to  use  all  agencies  customary  and  lawful  in  the  prosecution  of  business, 
and  it  is  not  legitimate  legislation  to  declare  that  one  of  those  customai-y 
and    lawful   agencies   shall    become   unlawful,   unless    its   use   in   some   wa^ 
affects  the  public  health,  the  public  morals,  the  public  peace,  ths  public  safetyi 
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the  public  welfare  or  the  general  comfort."  People  ▼.  Van  De  Carr,  (1904) 
91  App.  Div.  20,  86  N.  Y.  S.  «44,  affirmed  178  N.  Y.  426,  70  N.  E.  965,  102 
A.  S.  R.  516,  66  L.  R.  A.  189.  To  the  same  effect.  People  y.  Gillson,  (1888) 
109  N.  Y.  389,  17  N.  E.  343,  4  A.  S.  R.  466;  People  v.  Zimmerman,  (1905) 
102  App.  Div.  103,  92  N.  Y.  S.  497;  People  v.  Dycker,  (1902)  72  App.  Div. 
308,  76  N.  Y.  S.  111.  Thus,  the  use  of  pictures  of  representations  of  the 
state  or  national  flag  in  connection  with  advertising  has  long  been  resorted  to 
and  is  in  no  wise  inimical  to  the  health,  safety,  or  morals  of  the  public. 
Wherefore,  the  provisions  of  a  statute  (subd.  16,  §  640  of  Penal  Code  as 
amended  by  ch.  272,  Laws  1903)  forbidding  the  use  of  a  picture  or  rep- 
resentation of  the  United  States  or  New  York  state  flag  In  connection 
with  an  advertisement  of  merchandise  or  with  trademarks  or  trade  labels 
are  unconstitutional  as  they  infringe  upon  the  personal  liberty  of  the  citizen. 
People  V.  Van  De  Carr,  (1904)  91  App.  Div.  20,  86  N.  Y.  S.  644,  affirmed 
178  N.  Y.  425,  70  N.  E.  965,  102  A.  S.  R.  616,  66  L.  R.  A.  189.  Furthermore, 
while  lotteries  may  undoubtedly  be  suppressed  and  prohibited,  it  is  not  within 
the  police  power  of  the  legislature  to  forbid  the  absolute  gift  of  an  article 
with  a  sale  as  an  inducement  to  the  public  to  buy.  People  v.  Gillson,  ( 1888 ) 
109  N.  Y.  389,  17  N.  E.  343,  4  A.  S.  R.  465;  People  v.  Zimmerman,  (1905) 
102  App.  Div.  103,  92  N.  Y.  S.  497;  People  v.  Dycker,  (1902)  72  App.  Div. 
308,  76  N.  Y.  S.  111.  So,  the  provision  of  the  Penal  Code  (§  336a,  added  by 
ch.  691,  Laws  of  1887),  prohibiting  the  sale  or  disposal  of  any  article  of 
food,  or  any  offer  or  attempt  to  do  so  upon  any  representation  or  inducement 
that  anything  else  will  be  delivered  as  a  gift,  prize,  premium  or  reward 
to  the  purchaser,  is  not  valid  as  a  proper  exercise  of  the  police  power  of  the 
state,  or  as  a  health  law  or  regulation  of  trade  in  food,  but  is  unconstitu- 
tional and  void  hereunder.  People  v.  Gillson,  supra.  Similarly,  section  384 
of  the  [Penal  Code  is  unconstitutional  so  far  as  it  prevents  the  issue  ol 
trading  stamps  with  purchases.     People  v.  Dycker,  supra. 

Formation  of  partnership. — "  The  right  to  form  partnerships  for  the  con- 
duct of  business  has  existed  from  time  immemorial  and  any  interference  witn 
that  right  must  be  regarded  as  an  unwarrantable  interference  with  individual 
freedom  condemned  by  the  constitution.  Schnaier  v.  Navarre  Hotel,  etc.,  Co.. 
(1905)  182  N.  Y.  83,  74  N.  E.  561,  108  A.  S.  R.  790,  70  L.  R.  A.  722,  reversing 
82  App.  Div.  25,  81  N.  Y.  S.  633.  To  the  same  effect,  People  v.  Ringe, 
(1910)  197  N.  Y.  143,  90  N.  E.  451,  18  Ann.  Cas.  474,  27  L.  R.  A.  (N.  S.) 
628,  affirming  125  App  Div.  592,  110  N.  Y.  S.  74.  See  also  Bronold  v.  Engler. 
(1909)  194  N.  Y.  323,  87  N.  E.  427,  21  L.  R.  A.  (N.  S.)  176,  affirming  121 
App.  Div.  123,  10 J  N".  Y.  S.  508.  Thus,  chapter  803  of  the  Laws  of  1896, 
providing  that  it  shall  be  unlawful  for  a  copartnership  in  the  city  of  New 
York  to  engage  in  the  business  of  employing  or  master  plumber  unless  each 
and  every  member  thereof  shall  have  been  registered  after  examination  and 
certification  by  »n  examining  board  of  plumbers,  so  far  as  it  prohibits  the 
right  to  form  a  partnership  for  the  purpose  of  carrying  on  the  lawful  busi- 
ness of  employing  or  master  plimibers,  is  unconstitutional.  The  act  can- 
not be  sustained  as  a  valid  exercise  of  the  police  power  of  the  legislature 
for  the  reason  that  the  registration  of  the  firm  as  such  or  the  r^istration 
of  one  or  more  members  of  the  firm  who  are  skilled  plumbers  to  act  for  tJie 
firm,  would  be  a  sufficient  protection  to  the  public  from  all  the  dangers  that 
the  legislation  was  supposed  to  prevent  or  mitigate.  Schnaier  ▼.  Navarre,  etc., 
Co.,  supra.  Similarly,  chapter  672,  Laws  1905  (§  296  of  the  Public  Health 
Law)  is  of  no  force  so  far  as  it  provides  that  "  if  a  firm  or  corporation 
shall  desire  to  engage  in  the  business  or  practice  of  undertaking,  each  mem< 
her  of  the  firm  or  the  manager  of  each  place  of  business  conducted  by  the 
corporation  shall  be  a  licensed  undertaker."  People  v.  Ringe,  supra.  How- 
ever, one  member  of  a  partnership  engaged  in  a  particular  pursuit  may  be 
required  to  possess  the  skill  and  ability  demanded  by  law  of  individuals 
following  that  pursuit.  The  requirement  may  be  made  even  though  the 
general  manager   in  the  employ   of  the  partnership   posseaa  the  requisite 
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skUl.     Bronold  v.  Engler,  (1909)    194  N.  Y.  323,  87  N.  E.  427,  21  L.  R.  A. 
(N.  S.)   176,  affirming  121  App.  Div.  123,  106  N.  Y.  S.  508. 

Interference  with  rights  of  others. —  "  Under  the  broadest  definition  of  the 
term  liberty,  as  used  in  the  constitution,  it  is  not  probable  that  anyone 
would  contend  that  it  covers,  or  ought  to  cover,  the  liberty  of  dealing  in 
property  which  the  original  owner  has  not  sold  to  anyone  or  authorized  any- 
one else  to  deal  in."  People  v.  Cannon,  (1895)  139  N.  Y.  32,  34  N.  E.  759, 
36  A.  S.  R.  668,  affirming  63  Hun  306,  18  N.  Y.  S.  25.  To  the  same  effect, 
Rhodes  v.  Sperry,  etc.,  Co.,  (1908)  193  N.  Y.  223,  85  N.  E.  1097,  affirming 
120  App.  Div.  467,  104  N.  Y.  S.  1102,  and  affirmed  220  U.  S.  602;  Wyatt  v. 
McCreery,  (1908)  126  App.  Div.  650,  111  N.  Y.  S.  86.  Thus,  an  act  (ch.  377, 
L.  1887),  prohibiting  the  use  of,  or  traffic  in,  empty  trade-marked  bottles 
except  with  the  written  consent  of  the  owner  of  the  marks  thereon  or  after 
he  has  himself  once  sold  the  bottles,  is  valid.  "Because  the  act  prohibits 
the  dealing  in  the  property  of  a  third  person  without  his  consent,  it  may  be 
that  the  business  of  the  second-hand  bottle  dealer  is  affected  so  far  as  to 
necessitate  further  precautions  in  regard  to  making  purchases,  than  would 
otherwise  be  necessary.  Before  purchasing  second-hand  bottles  he  must  be 
assured  that  the  person  selling  has  the  right  to  sell  them,  and  that  he,  the 
dealer,  has  the  right  to  buy  them.  This  may  require  more  of  an  inspection 
of  the  kinds  of  bottles  purchased  than  the  dealer  has  heretofore  been  accus- 
tomed to  give,  but  there  is  nothing  improper  in  such  obligation,  and  if  h« 
fail  to  perform  it  he  must  omit  it  at  his  peril."  People  v.  Cannon,  (1893) 
139  N.  Y.  32,  34  N.  E.  759,  36  A.  S.  R.  668,  affirming  63  Hun  306,  18  N.  Y.  S. 
25.  Similarly,  an  act  (ch.  182,  L.  1903)  which  prevents  the  use  for  trade 
or  advertising  purposes  of  the  name  or  picture  of  any  person  without  his 
consent,  is  not  a  violation  of  this  provision  of  the  constitution.  Rhodes  v. 
Sperry,  etc.,  Co.,  (1908)  193  N.  Y.  223,  34  L.  R.  A.  (N.  S.)  1143,  affirming 
120  App.  Div.  467,  104  N.  Y.  S.  1102,  and  affirmed  220  U.  S.  602;  Wyatt  v. 
McCreary,  (1908)  126  App.  Div.  660,  111  N.  Y.  S.  86.  "It  has  always  been 
recognized  that  the  liberty  of  an  individual  which  is  protected  by  both  the 
state  and  federal  constitutions  is  not  to  be  extended  so  as  to  allow  an  inter- 
ference with  the  liberty  or  rights  of  others;  and  while  each  individual  has 
the  undoubted  right  to  dispose  of  his  own  property  as  he  pleases  so  long  as 
such  a  disposition  does  not  interfere  with  the  rights  or  property  of  others, 
his  right  to  contract  is  necessarily  restricted  when  its  exercise  is  inconsistent 
with  the  right  of  other  individuals.  No  one  would  dispute  the  right  of 
each  individual  to  dispose  of  his  own  portraits  or  photographs  as  he  pleases, 
and  the  validity  of  any  restriction  as  to  the  right  may  well  be  doubted; 
but  the  right  of  each  individual  to  dispose  of  and  use  the  portrait  or 
photograph  of  another  is  necessarily  subject  to  the  right  of  the  person 
whose  portrait  or  photograph  is  in  question  to  control  the  use  that  is  to 
bo  made  of  it.  There  certainly  can  be  no  inherent  right  in  every  individual 
to  use  without  restraint  the  portrait  or  photograph  of  another  without 
regard  to  the  wishes  of  the  person  whose  photograph  or  portrait  is  used. 
The  remedy  given  to  a  person  whose  rights  are  thus  infringed  is  for  the 
legislature,  but  it  seems  to  me  that  the  existence  of  the  right  cannot  be 
doubted  nor  the  power  of  the  legislature  to  authorize  the  courts  to  interfere 
by  an  injunction  to  prevent  an  abuse  of  that  right  be  luceessfully  questioned." 
Wyatt  ▼.  McCreery,  supra. 

h.  POLIGB  LnilTATIONS  ON  PERSONAL  RIGHTS. 

(1)  Gmerally, 

Rnle  stated. —  It  must  be  remembered  that  personal  rights  are  subordinate 
to  the  general  welfare  and  may  be  limited  or  curtailed  by  the  legislature  in 
its  exercise  of  its  police  power;  and  that  limitations  prescribed  will  be  sus* 
tained  so  long  as  they  bear  a  reasonable  connection  with   some  legritimate 
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polios  purpose.    See  suprs«  p.  80,  1.  In  (General;  also,  infra,  p.  226,  art.  3, 
§  1,  note,  n,  PoUce  Power. 

Deprivation  of  liberty  in  emergency. —  On  occasions  of  urgent  public  neces- 
sity persons  may  be  deprived  of  their  liberty  or  restrained  from  their  free- 
dom under  the  police  power.  People  v.  Hawkins,  (1898)  157  N.  T.  1,  51 
N.  B.  257,  68  A.  S.  R.  736,  42  L.  R.  A.  490,  affirming  20  App.  Div.  494,  47 
N.  Y.  S.  66;  Matter  of  Smith,  (1895)  84  Hun  465,  32  N.  Y.  S.  317,  reversed 
on  other  grounds  (1895)  146  N.  Y.  68,  40  N.  £.  497,  48  A.  S.  R.  769,  28 
L.  R.  A.  820.  Thus,  the  execution  of  quarantine  laws  and  measures  relating 
to  the  public  health  may  result  in  the  deprivation  of  personal  liberty,  and 
it  by  no  means  follows  that  any  constitutional  rights  are  invaded  or  abridged 
by  the  enforcement  thereof.     Matter  of  Smith,  supra. 

Additional  punishment  for  second  offense. —  Section  688  of  the  Penal  Code, 
which  provides  for  an  increased  punishment  upon  conviction  of  an  offense 
committed  after  a  previous  conviction  of  the  offender,  does  not  contravene 
this  provision.  ''Punishment  is  inflicted;  because  it  is  right  that  the  state, 
in  the  interests  of  society,  of  which  it  is  the  organized  expression,  should 
prescribe  it  as  a  measure  for  the  prevention  of  crime.  In  so  doing,  it  is  right 
that  the  degree  of  punishment  should  be  measured  by  the  criminality  of  the 
individual  and  that  such  an  example  shall  be  made  as  will  tend  to  establish 
a  deterrent  influence  over  the  members  of  society.  Reason  suggests  that  the 
persistent  and  hardened  offender  needs  a  severer  punishment.  The  previous 
punishment  having  failed  to  reform  him,  his  guilt,  upon  his  further  offending, 
is  greater,  and,  being  so;  severer  treatment  is  needed,  to  compel  him  to  reform 
his  ways,  and  in  furtherance  of  the  effort  to  prevent  crime.  In  enacting  that, 
upon  a  conviction  for  a  second  offense,  the  punishment  shall  be  one  of 
greater  severity,  the  l^datnre  has  acted  in  accordance  with  the  dictates 
of  a  wise  policy  and  has  invaded  no  constitutional  right."  People  v.  Sickles, 
(1898)  156  N.  Y.  641,  51  N.  E.  288,  affirming  26  App.  Div.  470,  50  N.  Y.  S. 
377;  Matter  of  Kenney,  (1898)  23  Misc.  9,  49  N.  Y.  S.  1037,  affirmed  30 
App.  Div.  624,  53  N.  Y.  S.  1111.  It  is  essential,  however,  that  a  defendant 
be  given  notice  and  hearing  on  the  question  as  to  whether  he  has  in  fact 
been  formerly  convicted.  Matter  of  Kenney,  (1898)  23  Misc.  9,  49  N.  Y.  S. 
1037,  affirmed  30  App.  Div.  624,  53  N.  Y.  S.  1111.  See  also  People  v.  Fox, 
(1902)  77  App.  Div.  245,  79  N.  Y.  S.  66.  See  infra,  p.  130,  Notice  and 
Hearing. 

Compulsory  attendance  at  trial  in  another  states — Section  618a  of  the 
Code  of  Criminal  Procedure,  added  by  chapter  94  of  the  Laws  of  1902, 
empowering  a  judge  to  issue  a  subpcBua  to  a  person  within  this  state  com- 
pelling him  to  appear  as  a  witness  in  a  criminal  action  pending  in  another 
state,  involving  a  crime  of  the  grade  of  a  felony,  is  constitutional.  Massachu- 
setts V.  Klaus,  (1911)  145  App.  Div.  798,  130  N.  Y.  S.  713.  In  that  case 
the  court  said:  ''There  can  be  no  doubt  that  it  is  a  duty  wludi  every  man 
owes  to  society  to  give  evidence  when  called  upon  to  do ,  so  in  a  court  of 
justice,  with  some  few  exceptions  not  relevant  here.  .  .  .  Such  being  the  clear 
duty  of  the  citizen  it  is  beyond  question  that  the  state  has  the  correlative 
power  to  compel  him  to  perform  that  duty,  a  power  which  is  universally 
recognized  and  is  exercised  every  day.  Nor  is  the  duty  to  give  evidence,  or 
the  power  to  compel  it  to  be  given,  limited  to  causes  pending  in  the  courts 
of  the  state.  Witness  our  statutes  under  which  persons  within  this  state 
are  required  to  give  evidence  in  the  form  of  depositions  for  use  in  other  states. 
We  may,  therefore,  consider  it  settled  that  it  is  not  an  objection  to  the 
statute  under  consideration  that  it  requires  a  witness  within  this  state  to 
give  evidence  for  use  in  the  courts  of  a  foreign  state.  So  far  as  concerns 
civil  causes  this  can  be  accomplished  by  means  of  depositions  taken  within 
this  state.  In  criminal  prosecution,  however,  in  any  state  which  bases  its 
jurisprudence  upon  the  common  law,  the  defendant  is  entitled  to  be  con- 
fronted with  the  witnesois  against  him,  hence  evidence  taken  in  this  state 
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by  deposition  would  be  of  no  avail.  .  .  .  Unless,  therefore,  there  is  power 
somewhere  to  compel  a  witness  to  proceed  from  one  state  to  another  to  testify, 
many  guilt}'^  persons  must  necessarily  escape  due  punishment  for  their  crimes, 
and  it  is  manifest  that  if  the  power  exists  anywhere  it  must  be  in  the  state 
within  which  the  witness  is,  and  where  he  can  be  served  with  the  necessary 
order  or  subpoena." 

Physical  examination  in  injury  suit. —  A  statute  which,  after  providing 
that  **  in  every  action  brought  to  recover  damages  for  personal  injuries,  the 
court  or  judge,  in  granting  an  order  for  the  examination  of  the  plaintiff 
before  trial  may,  if  the  defendant  apply  therefor,  direct  that  the  plaintiff 
submit  to  a  physical  examination  by  one  or  more  physicians  or  surgeon,"  also 
provides  that  "  where  the  defendant  shall  present  to  the  court  or  judge  satis- 
factory evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the  injuries 
complained  of,  the  court  or  judge  shall  order  that  such  physical  examination 
shall  be  made,"  is  not  void  as  contemplating  an  unwarrantable  invasion  of 
rights  of  privacy.  "The  statute  enacts  a  rule  of  procedure,  the  purpose  of 
which  is  the  discovery  of  the  truth  in  respect  of  certain  allegations  which 
the  plaintiff  has  presented  for  judicial  investigation  in  the  courts  of  justice. 
It  prescribes  a  method  of  aiding  the  court  and  jury  in  the  correct  determina- 
tion of  'an  issue  of  fact  raised  by  the  pleadings,  and  .  .  .  does  not 
violate  any  of  the  express  or  implied  restraints  upon  legislative  power  to 
be  found  in  the  fundamental  law."  Lyon  v.  Manhattan  R.  Co.,  (1894)  142 
N.  Y.  298,  37  N.  E.  113,  26  L.  R.  A.  402. 

Exclusion  of  unvacdnated  persons  from  public  schools. —  Section  210  of 
the  Public  Health  Law  (L.  1893,  ch.  661,  as  amended  by  L.  1900,  ch.  667,  §  2), 
excluding  children  and  persons  not  vaccinated  from  the  public  schools  until 
vaccinated,  is  a  heaRh  law,  enacted  in  a  reasonable  and  proper  exercise  of 
the  police  power  of  the  state  by  the  legislature  and  violates  no  right  con- 
ferred or  secured  by  this  clause.  Viemeister  v.  White,  (1904)  179  N.  Y. 
235,  72  N.  E.  97,  103  A.  S.  R.  859,  1  Ann.  Cas.  334,  70  L.  R.  A.  796,  affirming 
88  App.  Div.  44,  84  N.  Y.  S.  712. 

Limitation  on  eligibility  to  office. —  The  Civil  Service  Act  (L.  1883,  ch.  354, 
as  amended  by  L.  1884,  eh.  410),  which  creates  a  board  of  commissioners 
consisting  of  two  or  more  persons,  and  which  provides  that  not  more  than 
a  certain  proportion  shall  be  taken  from  one  party,  does  not  violate  this 
clause,  even  if  it  be  assumed  that  the  right  to  be  eligible  to  office  is  embraced 
by  the  word  **  liberty."  The  regulations  prescribed  are  reasonable  and  do 
not  exceed  the  legislative  power.  Rogers  v.  Buffalo,  (1890)  123  N.  Y.  173, 
26  N.  E.  274,  9  D.  R.  A.  579. 

Examination  of  witness  prior  to  triaL—  A  statute  (L.  1899,  ch.  690) 
empowering  any  justice  of  the  Supreme  Court  to  examine,  or  to  appoint  a 
referee  to  examine,  any  person  whose  testimony  is  deemed  material  by  the 
attorney-general  to  a  suit  to  be  instituted  by  him  under  the  act,  is  not 
uneonstitutional  and  void  as  invading  the  liberty  of  persons  examined  there- 
under. In  re  Davies,  (1901)  168  N.  Y.  89,  61  N.  E.  118,  66  L.  R.  A.  855, 
reversing  55  App.  Div.  245,  67  N.  Y.  S.  492. 

Prohibition  of  lawful  business. —  The  legislature  is,  of  course,  incompetent 
absolutely  to  forbid  the  prosecution  of  a  particular  business  imobjectionable 
in  itself  and  in  no  wise  inimical  to  the  public  interests.  People  v.  Marx, 
(1886)  99  N.  Y.  377,  2  N.  E.  29,  52  Am.  Rep.  34,  reversing  35  Hun  528; 
People  V.  City  Prison,  (1898)  157  N.  Y.  116,  51  N.  E.  1006,  68  A.  S.  R.  763, 
43  L.  R.  A.  264,  reversing  26  App.  Div.  228,  50  N.  Y.  S.  56;  People  y.  Qniton, 
(1912)  152  App.  Div.  614,  137  N.  Y.  S.  600;  People  v.  Wahle,  (1908)  124 
App.  Div.  762,  109  N.  Y.  S.  629;  People  v.  Caldwell,  (1901)  64  App.  Div. 
46,  71  N.  Y.  S.  654,  affirmed  168  N.  Y.  671,  61  N.  E.  1132.  Compare  People 
V,  McGann,  (1884)  34  Hun  358.  Thus,  the  provision  of  the  Act  of  1884 
(I  4y  eh.  202,  Laws  of  1884),  prohibiting  the  manufacture  or  sale  as  an  article 
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of  food  of  any  sabstitute  for  butter  or  cheese  produced  from  pure  unadul- 
terated milk  or  cream,  is  unconstitutional,  inasmuch  as  the  prohibition  is  not 
limited  to  unwholesome  or  simulated  substitutes,  but  absolutely  prohibits 
the  manufacture  or  sale  of  any  compound  designed  to  be  used  as  a  substitute 
for  butter  or  cheese,  however  wholesome,  valuable  or  cheap  it  may  be,  and 
however  openly  and  jfairly  the  character  of  the  substitute  may  be  avowed  and 
published.  People  v.  Marx,  (1885)  99  N.  Y.  377,  2  N.  E.  29,  52  Am.  Rep.  34, 
reversing  36  Hun  528.  So,  chapter  506  of  the  Laws  of  1897  (Penal  Code, 
§§  615,  816),  which  prohibits,  and  subjects  to  punishment  as  a  crime,  the 
selling  of  tickets  for  passage  on  vessels  or  railroad  trains,  by  any  person 
except  common  carriers  and  their  specially  authorized  agents,  transcends  the 
police  power  and  violates  the  constitutional  guarantees  of  civil  rights  and 
privileges  and  of  liberty  in  so  far  as  it  undertakes  to  prohibit  citizens  of  the 
state  from  engaging  in  the  business  of  brokerage  in  passage  tickets.  People 
V.  City  Prison,  (1898)  157  N.  Y.  116,  51  N.  E.  1006,  68  A.  S.  R.  763,  48 
L.  R.  A.  264,  reversing  26  App.  Div.  228,  60  N.  Y.  S.  56.  To  the  same  eflfect, 
People  y.  Caldwell,  (1901)  64  App.  Div.  46,  71  N.  Y.  S.  654,  affirmed  168 
N.  Y.  671,  61  N.  E.  1132.  Because  there  have  been,  in  the  past,  dishonest 
persons  engaged  in  the  ticket  brokerage  business,  with  the  result  that  frauds 
have  been  perpetrated  on  both  travelers  and  transportation  companies,  is 
not  a  8ufi5cient  reason  for  the  legislature  to  deprive  every  citizen  engaged 
therein  of  the  "  liberty  '*  to  further  conduct  such  business.  "  Stringent  rules 
undoubtedly  may  be  enacted  to  punish  those  who  are  guilty  of  dishonest  prac- 
tices in  the  conduct  of  such  a  business  and  the  machinery  of  the  law  put  in 
motion  for  its  rigorous  enforcement;  but  to  cut  up,  root  and  branch,  a 
business  that  may  be  honestly  conducted  to  the  convenience  of  the  public  and 
the  profit  of  the  persons  engaged  in  it,  is  beyond  legislative  power.*'  People 
V.  City  Prison,  (1898)  157  N.  Y.  116,  61  N.  E.  1006,  68  A.  S,  R.  763,  43 
L.  R.  A.  264,  reversing  26  App.  Div.  228,  50  N.  Y.  S.  56. 

Limitation  of  trade  to  particular  dass. —  An  act  (ch.  338,  L.  1893,  as 
amended  by  ch.  308,  L.  1901),  making  it  unlawful  to  sell  vinegar  not  of  a 
prescribed  standard,  is  unconstitutional  in  so  far  as  it  allows  farmers  to 
sell  such  vinegar  while  prohibiting  others  from  so  doing.  The  discrimination 
demonstrates  that  the  regulation  was  not  in  the  public  interests,  but  to  favor 
a  particular  class.  People  v.  Windholz,  (1904)  92  App.  Div.  669,  86 
N.  Y.  S.  1015. 

Regulation  of  pursuits  open  to  children. —  "The  inalienable  right  of  the 
child,  or  adult,  to  pursue  a  trade  is  indisputable;  but  it  must  be  not  only 
one  which  is  lawful,  but  which,  as  to  the  child  of  immature  years,  the  state, 
or  sovereign,  as  parens  patriae,  recognizes  as  proper  and  safe.*'  A  provision 
(Penal  Code,  §  292)  declaring  a  person  guilty  of  a  misdemeanor  who  exhibits 
a  female  child  under  fourteen  years  of  age  in  a  theatrical  or  any  other  dan- 
gerous or  injurious  exhibition,  does  not  violate  this  section,  but  is  a  valid 
exercise  of  the  police  power.  People  v.  Ewer,  (1894)  141  N.  Y.  129,  36  N.  E. 
4,  38  A.  S.  R.  788,  26  L.  R.  A.  794,  affirming  70  Hun  239,  24  N.  Y.  S.  500. 

Restriction  on  use  of  premises  devoted  to  sale  of  liquors. —  The  con- 
ceded power  of  the  legislature  to  regulate  the  traffic  in  intoxicating  liquors 
includes  the  power  to  determine  for  what  purposes  the  premises  on  which 
such  liquors  are  sold  shall  be  used.  Wlierefore,  the  provisions  of  the  Liquor 
Tax  Law  (ch.  112,  L.  1896),  making  it  unlawful, to  give  away  any  food  to 
be  eaten  on  premises  where  liquor  is  sold,  are  not  objectionable  hereunder 
as  depriving  the  occupant  of  the  premises  of  his  right  to  do  what  he  wills 
with  his  food.  People  v.  City  Prison,  (1896)  6  App.  Div.  520,  39  N.  Y.  8. 
582. 

Requirement  of  written  authority  of  agent  to  sell  realty. —  A  statutory 
enactment  (L.  1901,  ch.  128)  that  any  person  who  shall  offer  for  sale  any 
real  property  without  the  written  authority  of  the  owner  of  such  property, 
or  of  Us  attorney  in  fact,  appointed  in  writing,  or  of  a  person  who  has  mads 
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a  written  contract  for  the  purehaae  of  such  property  with  the  owner  thereof, 
■hall  be  guilty  of  a  misdemeanor/'  it  void  under  this  provision  and  under 
the  Federal  Constitution.  ''If  ...  the  legislature,  in  the  exercise  of  its 
police  powers,  may,  by  this  act,  lawfully  make  it  a  misdemeanor  for  a  person 
to  render  services  to  an  owner  in  procuring  a  purchaser  without  his  written 
authority,  it  may  also  provide  that  a  lawyer  should  be  guilty  of  a  mis- 
demeanor for  drawing  a  contract  for  a  client,  or  for  rendering  him  any  other 
■enrioe,  without  having  authority  therefor  In  writing.  It  would  also  ho 
oompetent  to  place  like  restrictions  upon  every  employee  in  every  trade  and 
oeeapatioii.  It  is  difficult  to  see  how  there  could  be  any  limitation  to  Die 
power  of  the  legislature  in  this  direction.  To  our  minds  this  is  going  too  far. 
It  ia  an  arbitrary  infringement  upon  the  liberty  and  rights  of  all  persons 
who  choose  to  engage  in  such  occupation."  Fisher  Go.  v.  Woods,  (19C7) 
187  N.  Y.  »0,  79  N.  B.  836,  12  L.  R.  A.  (N.  S.)  707,  reversing  110  App.  Div 
8190,  96  N.  Y.  S.  1125;  Grossman  v.  Caminez,  (1903)  79  App.  Div.  15,  70 
H.  Y.  8.  900.  See  also  Cody  v.  Dempsey,  (1903)  86  App.  Div.  335,  83 
H.  Y.  8.  899.  Oompare  Whiteley  v.  Terry,  (1903)  83  App.  Div.  197,  82 
N.  Y.  8.  89. 

Prohibition  of  prosecution  of  trade  on  Sunday. —  An  act  (L.  1805,  ch.  823) 
iHuch  makes  it  a  misdemeanor  for  any  person  to  carry  on  or  engage  in  the 
business  or  work  of  a  barber  on  the  first  day  of  the  week,  except  that  in  the 
elfky  of  New  York  and  in  the  village  of  Saratoga  Springs  such  business  may 
bf  carried  on  until  one  o'clock  of  the  afternoon  of  that  day,  is  a  valid  exercise 
of  the  police  power  by  the  l^slature  calculated  to  preserve  the  public  health 
ard  cannot  be  objected  to  as  an  unreasonable  restriction  of  the  right  to  carr> 
on  a  lawful  calling.  People  v.  Havnor,  (1896)  149  N.  Y.  195,  52  A.  S.  R. 
7(^7,  31  L.  R.  A.  689,  affirming  1  App.  Div.  459,  37  N.  Y.  S.  314,  writ  of 
error  dismissed  170  U.  S.  408,  18  S.  €t.  631,  42  U.  S.  (L.  ed.)   1087. 

Compulsory  cash  redemption  of  trading  stamps. —  Section  384q  of  the  Penal 
Code  (ch.  657,  L.  1904),  which  prohibits  persons  from  issuing  trading; 
Slamps  or  coupon  ticketis  unless  they  "  shall  have  legibly  printed  or 
written  upon  the  face  thereof  the  redeemable  value  thereof"  in  money,  and 
^hich  requires  that  such  stamps,  upon  presentation,  shall  be  redeemed  in 
^oods  or  money  at  the  option  of  the  holder  when  presented  in  number  or 
quantity  aggregating  in  money  value  not  less  than  five  cents  in  each  lot, 
ia  unconstitutional  and  void.  People  v.  Zinunerman,  (1905)  102  App.  Div. 
103,  92  N.  Y.  S.  497.  In  that  case  the  court  said:  "We  have,  ...  if  tins 
aew  effort  is  to  be  upheld,  a  perfectly  lawful  business  emasculated,  for  the 
pivot  on  which  it  turns  is  the  promise  to  deliver  some  article  of  merchan- 
dise to  the  purchaser  as  an  inducement  to  the  purchase,  and  if  money  is  to 
be  the  gratuity  then  that  ends  the  business  for  that  would  mean  that  the 
seller  reduces  the  purchase  price  in  each  instance  1^  a  definite  sum.  The  rock 
on  which  the  system  is  built  is  the  redemption  of  the  stamps  in  merchandise. 
The  enormous  quantities  of  this  merchandise  disposed  of  enables  the  company 
of  redemption,  acting  for  a  multitude  of  business  concerns,  to  purchase  very 
close  to  actual  cost  so  that  each  person  or  firm  in  trade  is  not  called  upor 
to  contribute  the  full  sum  with  which  it  would  be  chargeable  upon  a  cash 
rtdemption.  While,  therefore,  the  present  statute  is  sought  to  be  vindicated 
as  a  mere  regulation  of  the  traffic  it  is  apparent  that  if  the  ticket  must  bo 
redeemed  in  money  the  business  must  cease  and  the  statute  is  consequently 
prohibitory.'' 

Requirement  of  license  for  sale  of  transitory  stock  as  fire  or  bankrupt 
sale.— Section  85  of  the  General  Municipal  Law,  prohibiting  persons  con- 
ducting a  transient  retail  business  in  certain  municipal  corporations  from 
advertising  a  sale  of  bankrupt  or  fire-damaged  stock,  without  first  obtaining 
a  license  from  the  municipal  officers,  is  unconstitutional.  People  v.  Jenkins, 
(1910)  202  N.  Y.  53,  94  N.  E.  1065.  35  L.  R.  A.  (N.  S.)  1079,  reversing 
140  App.  Div.  786,  126  N.  Y.  S.  817. 
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Regulation  of  sale  in  bulk. —  Chapter  528  of  the  Laws  of  1902,  making  the 
sale  of  merchandise  in  bulk  fraudulent  and  Toid  as  against  creditors  of  the 
seller  unless  certain  arbitraiy  conditions  prescribed  therein  are  complied 
with,  violates  this  clause  in  that  the  conditions  prescribed  unreasonably 
restrict  the  right  to  contract.  Wright  v.  Hart,  (1905)  182  N.  Y.  330,  76 
N.  E.  404,  3  Ann.  Caa.  263,  2  L.  R.  A.  (N.  S.)  338,  reversing  103  App.  Div. 
218,  93  N.  Y.  S.  60.  However,  the  legislature  is  competent  to  make  sales 
in  bulk  presiunptively  fraudulent  as  against  creditors.  Sprintz  v.  Saxton, 
(1908)   126  App.  Div.  421,  110  N.  Y.  S.  585. 

Regulation  of  weight  of  loaf  bread.— An  ordinance  requiring  that  all  br^^ad 
baked  and  sold,  or  offered  for  sale,  by  licensed  bakers  in  the  city  of  Buffalo, 
shall  be  made  into  loaves  weighing  not  less  than  one  and  one-half  poundis' 
each  and  providing  a  penalty  for  its  violation,  is  an  unreasonable  exercise 
of  the  police  power  of  the  municipality,  and  an  improper  proscription  of  d 
legitimate  calling..  Buffalo  v.  Collins  Baking  Co.,  (1899)  39  App.  Div.  432, 
57  N.  Y.  S.  347. 

Interdiction  of  manufacture  of  cigars  in  tenement. —  An  act  (eh.  272, 
L.  1874)  prohibiting,  in  certain  arbitrary  cases,  the  manufacture  of  cigars 
and  the  preparaticm  of  tobacco  in  any  form  in  tenement  houses,  unwarrantably 
restricts  the  right  of  an  owner,  lessee,  or  inmate  of  a  tenement  house  to 
pursue  a  lawful  calling  and  is  therefore  void.  In  re  Jacobs,  (1885)  98 
N.  Y.  98,  60  Am.  Rep.  636,  affirming  33  Hun  374. 

Restriction  of  slaughtering  within  specified  sections  of  city. —  An  ordinance 
prohibiting  the  slaughtering  of  animals  within  certain  specified  portions  of  a 
city  is  valid,  the  prohibition  constituting  a  reasonable  regulation,  required 
by  the  public  interests,  of  the  right  to  follow  a  lawful  avocation  and  not  a 
denial  of  that  right.  Cronin  v.  People,  (1880)  82  N.  T.  318,  37  Am.  Rep. 
564,  affirming  20  Hun  137. 

Prohibition  of  manufacture  of  fertilizer  within  city. —  Chapter  646  of  the 
Laws  of  1892,  making  it  a  misdemeanor  to  carry  on  the  business  of  fat 
rendering,  bone  boiling  or  manufacturing  fertilizers  within  the  corporate 
limits  of  any  incorporated  city,  or  within  three  miles  thereof,  is  not  within 
this  provision,  but  is  a  justifiable  exercise  of  the  police  power.  People  v. 
Rosenberg,  (1893)  67  Hun  52,  22  N.  Y.  8.  66,  reversed  on  other  grounds 
138  N.  Y.  410. 

Exaction  of  license  of  meat  dealer.— A  municipal  ordinance  requiring  a 
license  for  the  pale  of  **  fresh,  salt  or  smoked  meat  or  sausage  outside  of  the 
public  markets  "  is  not  an  improper  exercise  of  the  police  power  and  does 
not  contravene  this  clause.  Buffalo  v.  Hill,  (1903)  79  App.  Div.  402,  79 
N.  Y.  S.  449.    < 

Requirement  of  license  of  private  detective. —  Chapter  422  of  the  Laws  of 
1898,  as  amended  by  chapter  362  of  the  Laws  of  1901,  making  it  a  misde- 
meanor to  engage  in  th&  business  of  private  detective  for  hire  unless  licensed 
to  do  so  by  the  state  comptroller  would  seem  to  be  constitutional,  being  a 
valid  exercise  of  the  police  power.  Fox  v.  Smith,  (1908)  123  App.  Div.  369, 
108  N.  Y.  S.  181,  reversed  oii  other  grounds  197  N.  Y.  527,  90  N.  E.  1158. 

Regulation  of  employment  agencies.— The  statute  (L.  1904,  eh.  432)  regu- 
lating the  keeping  of  employment  agencies  in  cities  of  the  first  and  second 
class  by  prohibiting  their  conduct  without  a  license,  having  for  its  purpois 
the  prevention  of  frauds  and  prabably  the  suppression  of  immorality,  is  not 
in  conflict  with  the  constitutional  right  to  carry  on  a  lawful  business  Without 
legislative  interference.  "The  legislature  had  the  right  to  take  notice  of 
the  fact  that  such  agencies  are  places  where  immigrants  and  ignorant  people 
frequently  resort  to  obtain  employment  and  to  procure  information.  The 
relations  of  a  person  so  consulting  an  agency  of  this  character  with  the 
managers  or  persons  conducting  it  are  such  as  to  afford  great  opportunities 
for  fraud  and  oppression,  and  the  statute  in  question  was  for  the  purpoie 
of  preventing  such  frauds  and,  probably,  for  the  suppression  of  immo* 
rality."    People  v.  Oi^y  Prison,  (1906)    183  N.  Y.  228,  76  N.  B.  11,  6 
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Cm.  325,  2  L.  R.  A.  (N.  i.)  859,  aiBnuM  107  App.  Div.  617,  96  K.  T.  S. 

urn.  • 

Requirement  of  lieenae  of  pnUle  dance  moMmaj^ — ''The  nuifaitenaiioe  of 
a  dancing  school  is  a  lawful  business^  and  a  person  who  teaches  daneing  can 
only  be  required  to  obtain  a  license  for  the  place  in  which  dancing  is  taught, 
when  such  license  is  required  for  the  purpose  of  protecting  the  interests  of 
the  municipality  in  one  of  the  ways  recognised  as  within  the  lawful  exercise 
of  tlM  police  power."  Aeeordingly,  the  provision  of  chapter  400»  Laws  of  1909, 
thai  ''no  public  dancing  aeademy  shall  be  conducted  nor  shall  dancing  be 
t«i|^  or  permitted  fai  any  public  dancing  academy  unless  it  shall  be 
liesBsed,  pursuant  to  this  act/'  is  void  hereunder,  that  provision  having  no 
relation  to  any  legitimate  police  purpose.  People  v.  Wilbur,  (1910)  198 
IT.  T.  1,  90  N.  E.  1140,  19  Ann.  Cas.  626,  27  L.  R.  A.  (N.  S.)  357,  reversing 
134  App.  Dhr.  9M,  119  H.  T.  8.  1140. 

Requirement  of  permit  of  milk  dealers. —  Section  66  of  the  Sanitary  Code 
«f  the  city  of  New  Yotk,  providing  that  *'no  milk  shall  be  received,  hdd, 
kept,  offered  for  sale  or  delivered  in  the  City  of  New  York  without  a  permit 
in  writing  from  the  Board  of  Health  and  subject  to  the  conditions  thereof/' 
is  a  reasonable  enactment  and  does  not  contravene  this  provision.  People 
▼.  Vandecarr,  (1903)  175  N.  Y.  440,  67  N.  E.  913,  108  A.  S.  R.  781.  See 
9}m  People  v.  Health  Dept,  (1907)  189  N.  Y.  187,  82  N.  E.  187,  13  L.  R.  A. 
(N.  a)  894,  reversing  117  App.  Div.  856,  103  N.  Y.  S.  275. 

(f )  BimutaUd,  AdiOiented^  and  Unwholesome  ProdueU. 

Inhibition   of   manufacture   and   sale   of  simulated   product. —  The   right 
secured  by  this  clause  to  engage  in  any  lawful  calling  does  not  import  a 
further  right  to  practice  deception  on  the  public  in  the  conduct  of  a  par- 
ticular business.     It  follows  liiat  l^slation  intended  and  reasonably  calcu- 
lated  to   prevent  the  manufacture  or   sale   of   an   article   in   imitation   or 
semblance  of  a  well-known  article  in  common  use  is  valid.     People  v.  Von 
Eampen,  210  N.  Y.  381,   104  N.  E.  942,  affirming  149  App.  Div.  887,  134 
N.  Y.  S.  710;  People  v.  Biesecker,   (1901)    169  N.  Y.  53,  61  N.  E.  990,  88 
A.  8.  R.  534,  57  L.  R.  A.  178,  affirming  58  App.  Div.  391,  68  N.  Y.  S.  1067; 
People  V.  Girard,  (1895)  146  N.  Y.  105,  39  N.  E.  823,  45  A.  S.  R.  596;  Peoplr 
▼.  Arensberg,  (1885)    105  N.  Y.  123,  11  N.  E.  277,  59  A,  8.  R.  483;  People 
▼.  Guiton,   (1912)    152  App.  Div.  614,  137  N.  Y.  S.  600;  People  v.  Koster, 
(1901)    121  App.  Div.  852,  106  N.  Y.  S.  793;  People  v.  Windhols,   (1904) 
92  App.  Div.  569,  86  N.  Y.  S.  1015;  People  v.  Meyer,   (1903)   89  App.  Div. 
185,  85  N.  Y.  S.  834;  People  v.  Hill,  (1887)  44  Hun  472,  9  N.  Y.  St.  Rep. 
336;  People  v.  Waterbury,  44  Hun  493,  9  N.  Y.  St.  Rep.  5.    See  also  People 
V.  Wahle,   (1908)   124  App.  Div.  762,  109  N.  Y.  S.  629.    Thus,  the  provision 
of  the  act,  "  to  prevent  deceptions  in  sales  of  vin^^ar  **  (f  4,  eh.  515,  L.  1889) , 
declaring  that  "no  person  shall  manufacture,  produce,  sell  or  keep  for  sale 
any  vinegar  which  shall  contain  any  preparation  .   .   .  injurious  to  health, 
or  any  artificial  coloring  matter/'  is  valid.     People  v.  Qirard,   (1895)    146 
N.  Y.  105,  39  N.  B.  823,  45  A.  S.  R.  595,  affirmmg  78  Hun  457,  t6  N.  Y.  S. 
272.     The      provisions   of    the   Agricultural   Law   prohibitiag   the   sale    of 
skimmed  milk  as  pure  milk,  even  though  wholesome,  are  not  unconstitu- 
tional, being  aimed  to  prevent  fraudulent  sales.    People  v.  Koster,   (1907) 
.121  App.  Div.  852,  106  N.  Y.  S.  793.     Similarly,  the  provision  of  the  Act 
of  1885   (8  7,  ch.  183,  L.  1885),  ''to  prevent  deception  in  the  sale  of  dairy 
products,"  which  prohibits  the  manufacture  or  sale  of  any  prodfui  not  made 
from  unadulterated  milk  or  cream,  but  made  "  in  imitation  or  semblance " 
of  dairy  butter,  is  constitutional.     People  v.  Arensberg,    (1887)    106  N.  Y. 
123,  11  N.  E.  277,  59  A.  S.  R.  483;  People  v.  Waterbury,  44  Hun  493,  9 
K.  Y.  St.  Rep.  5.     "Assuming  .    .    .  that  butter  made  from  animal  fat  or 
oil  is  as  wholesome,  nutritious  and  suitable  for  food  as  dairy  butter;  thai  ft 
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is  composed  of  the  same  elements  and  is  substantially  the  same  articlei 
except  as  regards  its  origin,  and  that  it  is  cheaper,  and  thtt  it  would  be  a 
violation  of  the  constitutional  rights  and  liberties  of  the  people  to  prohibit 
them  from  manufacturing  or  dealing  in  it,  for  the  mere  purpose  of  pro- 
tecting the  producers  of  dairy  butter  against  competition,  yet  it  cannot  be 
claimed  that  the  producers  of  butter,  made  from  animal  fat,  or  oils,  have 
any  constitutional  right  to  resort  to  devices  for  the  purpose  of  making  their 
product  resemUt  in  appearance  the  more  expensive  article  known  as  dairy 
butter,  or  that  H  b  beyond  the  power  of  the  legislature  to  enact  such  laws 
as  they  may  deem  necessary  to  prevent  the  simulated  article  being  put  upon 
the  market  in  such  a  form  and  manner  as  to  be  calculated  to  deceive.  If  it 
poisesses  the  merits  which  are  claimed  for  it,  and  is  innocuous,  those  making 
and  dealing  in  it  should  be  protected  in  the  enjoyment  of  liberty  in  those 
respects,  but  they  may  legally  be  required  to  sell  it  for  and  as  what  it 
actually  is,  and  upon  its  own  merits,  and  are  not  entitled  to  the  benefit  of 
any  additional  market  value  which  may  be  imparted  to  it  by  resorting  to 
artificial  means  to  make  it  resemble  dairy  butter  in  appearance.  It  may  be 
butter,  but  it  is  not  butter  made  from  cream,  and  the  difference  in  cost  or 
market  value,  if  no  other,  wouid  make  it  a  fraud  to  pass  off  one  article  for 
the  other."  People  v.  Arensberg,  (1887)  105  N.  Y.  123,  11  N.  E.  277,  59 
A.  S.  R.  483.  Furthermore,  the  provisions  of  section  38  of  the  Agricultural 
Law,  prohibiting  the  manufacture  of  oleomargarine  in  imitation  or  semblance 
of  natural  butter  produced  from  pure,  imadulterated  milk  or  cream  is  a 
proper  police  regulation,  though  construed  to  forbid  a  manufacturer  to  select 
ingredients  in  such  a  manner  as  designedly  to  make  his  product  a  closer 
imitation  of  natural  butter.  It  is  not  an  unreasonable  burden  upon  the 
manufacturer  of  oleomargarine  to  require  him  to  select  light-colored  con- 
stituents, which  are  available,  in  order  that  his  product  shall  not  defraud 
the  ultimate  consumer  or  the  producer  of  butter.  People  v.  Guiton,  (1912) 
152  App.  Div.  614,  137  N.  Y.  S.  600.  Having  the  power  to  forbid  the  direct 
sale  of  simulated  products,  the  legislature  is  competent  to  prohibit  such  a 
sale  by  indirection.  Thus,  legislation  providing  that  no  coloring  matter  shall 
be  given  away  or  sold  with  any  oleaginous  substance  is  imobjectionable  imder 
this  clause.  People  v.  Von  Kampen,  210  N.  Y.  381,  104  N.  E.  942,  affirming 
149  App.  Div.  887,  134  N.  Y.  S.  710;  People  v.  Hill,  (1887)  44  Hun  472,  9 
N.  Y.  St.  Rep.  336. 

Interdiction  of  sale  of  unwholesome  or  adulterated  food. —  No  rights  con- 
served by  this  provision  are  invaded  by  a  legislative  mandate  prohibiting 
the  sale  of  imwholesome  or  adulterated  foods.  People  v.  Kibler,  (1887)  106 
N.  Y.  321,  12  N.  E..795;  People  v.  West,  (1887)  106  N.  Y.  293,  12  N.  E. 
610,  60  A.  S.  R.  452,  affirming  44  Hun  162,  7  N.  Y.  S.  843;  People  v.  Cip- 
perley,  fl886)  101  N.  Y.  634,  4  N.  E.  107,  reversing  37  Hun  319;  Williams 
V.  Rivenburg,  (1911)  145  App.  Div.  93,  129  N.  Y.  S.  473;  People  v.  Early, 
(1906)  106  App.  Div.  269,  94  N.  Y.  S.  640;  Blazier  v.  Miller,  (1877)  10  Hun 
435.  See  also  People  v.  Gillson,  (1889)  109  N.  Y.  389,  17  N.  B.  343,  4 
A.  S.  R.  465.  Thus,  an  act  (ch.  183,  L.  1885)  which  prohibits  the  selling 
or  bringing  of  any  milk  diluted  with  water  or  otherwise  adulterated  to  a 
butter  or  cheese  manufactory  to  be  manufactured  into  butter  or  cheese,  and 
declares  a  violation  of  the  prohibition  to  be  a  misdemeanor,  '*  invadfss  neither 
life,  liberty  nor  property."  People  v.  West,  (1887)  106  N.  Y.  293,  12  N.  E. 
6l0,  62  A.  S.  R.  452,  affirming  44  Hun  162,  7  N.  Y.  S.  843.  Similarly, 
section  70e  of  the  Agricultural  Law  (L.  1893,  ch.  38,  added  by  L.  1902, 
ch.  301 ) ,  which  provides  in  substance  that  no  veal  shall  be  sold  unless  taken 
from  a  calf  in  healthy  condition  and  at  least  four  weeks  old  at  the  time  of 
killing  and  which  authorizes  the  seizure  and  destruction  of  veal  from  a  calf 
killed  under  four  weeks  of  age  or  from  a  calf  in  an  unhealthy  condition  when 
so  killed,  is  not  unconstitutional  hereunder  but  is  sustainable  as  an  exercise 
of  the  police  power  in  the  interests  of  the  public  health.  People  v.  Early. 
a905)    106  App.  Div.  269,  94  N.  Y.  S.  640. 
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Prohibition  of  use  of  preservative. —  Section  27  of  the  Agricultural  La^ 
(L,  1893,  ch.  338,  as  aSnended  by  L.'l900,  ch.  534),  providing  that  "no  per- 
son shall  sell,  offer  or  expose  for  sale,  any  butter  or  other  dairy  producti 
containing  a  preservative,  but  this  shall  not  be  construed  to  prohibit  the 
use  of  salt  in  butter  or  cheese,  or  spirituous  liquors  in  club  or  other  fancy 
cheese  or  sugar  in  condensed  milk,"  is  not  a  proper  exercise  of  the  police 
power,  but  must  be  condemned  under  this  provision.  "  The  preservation  of 
food  and  the  arrest  of  its  tendency  to  decay  is  certainly  a  proper  and  lawful 
object  in  itself.  It  is  a  work  in  which  man  has  been  engaged  to  some  extent 
from  earliest  history.  It  is  the  subject  of  large  industries  in  this  country, 
and  the  products  of  those  industries  are  generally  used  by  the  community 
and  are  lawful  objects  of  manufacture  and  sale.  The  industry  has  grown 
to  an  enormous  extent.  These  are  matters  of  common  knowledge.  There  is 
doubtless  in  the  prosecution  of  these  industries  danger  of  adulteration  and 
of  the  use  of  processes  injurious  to  public  health.  The  regulation  of  these 
subjects  for  the  protection  of  the  public  health  and  the  prevention  of  imposi- 
tion on  consumers  is  within  the  power  of  the  legislature,  and  the  propriety 
of  ita  exercise  cannot  be  questioned.  But  while  it  may  regulate,  the  legis- 
lature may  not  destroy  the  industry,  and  that  is  not  a  valid  regulation 
which  in  dealing  with  the  means  of  preserving  food  makes  the  preservation 
of  food  itself  an  imlawful  act.  Ingredients  and  processes  may  be  prohibited 
as  unwholesome  or  causing  deception,  but  not  solely  because  they  preserve." 
People  V.  Biesecker,  (1901)  169  N.  Y.  53,  61  N.  E.  990,  88  A.  S.  R.  534,  57 
L.  R.  A.  178,  affirming  58  App.  Div.  391,  68  N.  Y.  S.  1067. 

Prescription  of  standard  of  wholesomeness. —  The  legislature  may  declare 
articles  of  food  not  complying  with  a  specified  standard,  unwholesome  and 
forbid  their  sale;  and  where  this  has  been  done,  the  reasonableness  of  the 
standard  prescribed  is  not  open  to  judicial  review.  People  v.  Biesecker, 
(1901)  169  N.  Y.  53,  61  N.  E.  990,  88  A.  S.  R.  534,  57  L.  R.  A.  178,  affirming 
68  App.  Div.  391,  68  N.  Y.  S.  1067;  People  v.  Kibler,  (1887)  106  N.  Y.  321, 
12  N.  B.  795;  People  v.  Cipperley,  (1886)  101  N.  Y.  634,  4  N.  E.  107, 
reversing  37  Hun  319;  Williams  v.  Rivenburg,  (1911)  145  App.  Div.  93, 
129  N.  Y.  S.  473;  People  v.  Early,  (1905)  106  App.  Div.  269,  94  N.  Y.  S. 
640.  Thus,  an  act  (ch.  202,  L.  1884)  providing  that  *' no  person  or  persona 
shall  sell  or  exchange,  or  expose  for  sale  or  exchange,  any  unclean,  impure, 
unhealthy,  adulterated  or  unwholesome  milk,"  and  that  "  in  all  prosecutions 
under  this  act  relating  to  the  sale  and  manufacture  of  unclean,  impure, 
imhealthy,  adulterated  or  unwholesome  milk,  if  the  milk  be  shown  to  con- 
tain more  than  eighty-eight  per  centum  of  water  or  fluids,  or  less  than 
twelve  per  centum  of  milk  solids,  which  shall  contain  not  less  than  three 
per  centum  of  fat,  it  shall  be  declared  adulterated,"  is  constitutional. 
People  V.  Cipperley,  (1886)  ^101  N.  Y.  634,  4  N.  E.  107,  reversing  37  Hun 
319.  To  the  same  effect  People  v.  Kibler,  (1887)  106  N.  Y.  321,  12  N.  E. 
796.  Apparently,  however,  the  legislature  cannot  act  with  absolute  disregard 
of  mcknowledged  facts  in  determining  the  standard  of  wholesome  food,  and 
where  it  does  so  act  its  declaration  will  be  set  aside.  Thus,  this  has  been 
said:  "The  sale  and  consumption  of  a  well-known  article  of  food  or  a 
product  conclusively  shown  to  be  wholesome  could  .not  be  forbidden  by  the 
legislature  even  though  it  assumed  to  enact  the  law  in  the  interest  of  public 
health.  The  limits  of  the  police  power  must  necessarily  depend  in  many 
instainces  on  the  common  knowledge  of  the  times.  An  enactment  of  a 
standard  of  purity  of  an  article  of  food,  failing  to  comply  with  which  the 
sale  of  the  article  is  illegal,  to  be  valid  must  be  within  reasonable  limits 
and  not  of  such  a  character  as  to  practically  prohibit  the  manufacture  or 
sale  of  that  which  as  a  matter  of  common  knowledge  is  good  and  whole- 
some." People  V.  Biesecker,  (1901)  169  N.  Y.  53,  61  N.  E.  990,  88  A.  S.  R, 
534,  67  L.  R.  A.  178,  affirming  58  App.  Div.  391,  68  N".  Y.  S.  1067.  See, 
iuprfty  p.  d2.  Interference  vHth  Rights  under  Police  Power  Generally. 
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(3)  Mm&etion  of  Proper  QuaHfioaHona  of  Perton  Engffged  h^  Public  PwrmiU. 

Statement  of  rule.-— Under  its  police  powers  the  state  may  exact  proper 
character,  skill  and  learning  of  those  who  follow  pursuits  involving  the 
public  safety,  health  and  welfare,  and  it  may  prescribe  appropriate  tests  to 
preveat  any  evasion  of  its  exaction.  Such  requirements  and  tests,  when 
reasonable  and  calculated  to  subserve  the  public  interests,  trench  upon  no 
righU  of  personal  liberty.  People  v..  Griswold,  (1914)  213  N.  Y.  92,  106 
N^.  B.  929,  L.  R.  A.  1916D  538,  affirming  151  App.  Div.  933,  136  N.  Y.  S.  1132; 
People  T.  Ringe,  (1910)  197  N.  Y.  143,  90  N.  B.  451,  18  Ann.  Gas.  474,  27 
L.  R.  A.  (N.  S.)  528,  affirming  125  App.  Div.  592,  110  N.  Y.  S.  74;  Schnaier 
V.  Kavanre  Hotel,  etc,  Co.,  (1905)  182  N.  Y.  83,  74  N.  B.  661,  108  A.  S.  R. 
790,  70  L.  R.  A.  722,  reversing  82  App.  Div.  26,  81  N.  Y.  S.  633;  People  v. 
City  Prison,  (1895)  144  N.  Y.  629,  39  N.  E.  686,  27  L.  R.  A.  718.  See  also 
People  V.  Seattle,  (1904)  96  App.  Div.  383,  89  N.  Y.  S.  193. 

Medicine. —  The  duties  of  a  physician  are  so  important  and  their  proper 
discharge  is  so  essential  to  society,  that  the  public  is  vitally  concerned  in 
seeing  that  all  physicians  possess  requisite  skill,  learning  and  integrity. 
''  The  l^^lature,  therefore,  in  the  exercise  of  its  discretion  under  the  police 
powers  of  the  state,  may,  by  act,  impose  reasonable  conditions  and  require- 
ments under  which  individuals  may  practice  the  profession  of  medicine,  and 
to  restrain  and  prohibit  all  persons  not  complying  therewith  from  engaging 
in  such  practice."  People  v.  Hawker,  (1897)  152  N.  Y.  234,  46  N.  B.  607, 
reversing  14  App.  Div.  188,  43  N.  Y.  S.  616,  sffirmed  170  U.  8.  189,  18  S.  Ct 
678,  42  U.  S.  (L.  ed.)  1002;  People  v.  Mulford,  (1910)  140  App.  Div.  716, 
126  N.  Y.  S.  680.  Accordingly,  chapter  661  of  the  Laws  of  1893,  as  amended 
by  chapter  398  of  the  Laws  of  1895,  making  it  unlawful  for  persons  pre- 
viously convicted  of  felony  to  practice  medicine,  is  a  valid  regulation.  People 
V.  HttvHcer,  supra. 

Dentistry. —  The  provisions  of  the  Public  Health  Law  (Consol.  Laws, 
ck.  46,  If  194,  196,  198)  requiring  preliminary  and  professional  education 
as  a  condition  to  the  granting  of  a  license  for  the  practice  of  dentistry  are 
neither  arbitrary  nor  unreasonable  and  do  not  offend  against  this  section 
or  the  14th  amendment  of  the  Federal  Constitution.  People  v.  Griswold, 
(1914)  213  N.  Y.  92,  106  N.  E.  929,  L.  R.  A.  1915D  538,  sffirming  161  App. 
Div.  933,  136  N.  Y.  S.  1132. 

Plumbing. —  The  Act  of  1892  (ch.  608,  L.  1892),  providing  for  the  exam- 
ination and  registration  of  ''  employing  or  master  plumbers "  within  certain 
localities,  and  making  it  a  misdemeanor  for  any  person  to  engsge  in  that 
"trade,  business  or  calling"  without  registration  la  constitutional.  People 
V.  City  Prison,  (1895)  144  N.  Y.  529,  39  N.  B.  686,  27  L.  R.  A.  718;  Schnaier 
r.  Navarre  Hotel,  etc,  Co.,  (1905)  182  N.  Y.  83,  74  N.  B.  561,  108  A.  S.  R. 
790,  70  L.  R.  A.  722,  reversing  82  App.  Div.  25,  81  N.  Y.  S.  633.  See  also 
Bronold  v.  Bngler,  (1909)  194  N.  Y.  323,  87  N.  B.  427,  81  L.  R.  A.  (N.  S.) 
176,  affirming  121  App.  Div.  123,  106  N.  Y.  S.  608. 

Undertaking. —  "The  care  of  dead  human  bodies  end  the  disposition  of 
them  by  burial  or  otherwise  is  so  closely  related  to  the  health  and  general 
welfare  of  a  community  that  the  business  of  caring  for  and  disposing  of  euch 
bodies  may  be  regulated'  by  license  and  special  regulations  under  the  general 
police  power  of  the  state."  People  v.  Ringe,  (1910)  197  N.  Y.  143,  90  N.  £. 
451,  18  Ann.  Cas.  474,  27  L.  R.  A.  (N.  &)  528,  affirming  126  App.  Div.  592, 
110  N.  Y.  S.  74. 

Horseshoeing.— Statutes  (L.  1897,  ch.  415;  L.  1899,  ch.  668;  L.  1903, 
ch.  151;  Penal  Code,  f  384m)  requiring  the  examination  and  licensing  of 
horseshoers  are  void  hereunder.  The  regulation  of  horseshoeing  does  not 
bear  "such  relation  in  this  aspect  to  the  public  health,  comfort  and  safety 
ef  society  as  to  bring  it  within  the  subject  upon  which  the  police  power  maj 
eperate.''    People  v.  Beattie,  (1904)   96  App.  Div.  383,  89  N.  T.  &  19S» 
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Reasonableness  of  requirements. —  The  qualifications  exacted  by  the  legis- 
lature must  be  reasonable  and  apt  to  promote  the  public  interests.  If  they 
are  purely  arbitrary  and  not  eondudye  to  the  public  welfare,  tb.ey  must  be 
condemned  as  constituting  an  unwarrantable  interference  with  the  right 
preserved  hereby  to  follow  a  lawful  calling.  People  v.  Griswold,  (1914)  213 
N.  T.  92,  106  N.  E  929,  L.  R.  A.  1916D  638,  affirming  151  App.  Biv.  933, 
136  N.  Y.  S.  1132;  People  v.  Ringe,  (1910)  197  N.  Y.  143,  90  N.  B.  461, 
18  Ann.  Gas.  474,  27  L.  R.  A.  (N.  S.)  528,  affirming  126  App.  Div.  592,  110 
NT.  Y.  S.  74.  Section  6a,  chapter  572,  Laws  of  1905  (§  295  of  Public  Health 
Law),  is  an  unnecessary  and  imwarrantable  interference  with  constitutional 
rights  Insofar  as  it  proyides  that  "a  person  not  already  engaged  in  the 
business  of  undertaking  shall  not  engage  in  such  business  unless  he  shall 
have  been  duly  licensed  as  an  embalmer.  "  The  public  health  does  not  require 
that  an  embalmer  be  an  undertaker,  or  thai  an  imdertaker  be  an  embalmer. 
The  business  of  imdertaking  has  been  carried  on  for  generations,  particularly 
in  rural  districts,  by  persons  not  holding  embalmers'  licenses  and  who  have 
no  special  knowledge  of  the  work  of  embalmers.  There  is  nothing  that 
occurs  to  us,  or  that  has  been  called  to  oiur  attrition,  to  indicate  any  danger 
to  public  health  in  permitting  a  person  otherwise  qualified  to  carry  on  the 
business  of  imdertaking  solely  because  he  is  not  a  licensed  embalmer." 
People  v.  Ringe,  supra. 

Prescription  of  exclusive  mode  for  acquiring  requisite  qualifications. — 
Section  6a,  chapter  572,  Laws  of  1905  (§  295  of  the  Public  Health  Law)  is 
an  unwarrantable  interference  with  constitutional  rights  insofar  as  it  stipu- 
lates that  no  person  shall  be  licensed  as  an  undertaker  unless  he  has  been 
employed  as  an  assistant  to  a  licensed  undertaker  continuously  for  a  period 
of  at  least  three  years.  ''The  provisions  of  the  statute  requiring  that  the 
service  must  be  continuous  and  arbitrarily  prohibiting  the  isbuing  of  a 
license  to  a  person  to  engage  in  the  business  of  undertaking  unless  such 
person  has  been  an  assistant  to  a  licensed  undertaker  for  the  time  therein 
specified  unnecessarily  interferes  with  the  common-law  right  to  engage  in 
a  lawful  business.  It  makes  a  particular  form  of  acquiring  skill  and  knowl- 
edge essential  and  forfeits  the  right  to  count  the  time  so  engaged  in  that 
particular  education  at  each  time  when  there  is  a  break  in  the  continuity 
of  the  service."  People  v.  Ringe,  (1910)  197  N.  Y.  143,  90  N.  E.  451,  18 
Ann.  Cas.  474,  27  L.  R.  A.  (N.  S.)  528,  affirming  126  App.  Dir.  692,  110 
N.  Y.  a  74. 

(4)  Regulation  of  PuhKo  Bustnett. 

Generally. —  "When  the  owner  of  property  devotes  it  to  a  use  in  which 
the  public  has  an  interest,  he  in  effect  grants  to  the  publie  an  interest  in 
that  use  and  must,  to  the  extent  of  that  interest,  submit  to  be  controlled  by 
the  public  for  the  common  good,  so  long  as  he  maintains  the  use.  Within 
the  same  principle,  if  a  business  in  which  the  citizen  engages  is  one  of  a 
public  nature,  or  in  which  the  public  have  an  interest,  he  must  submit  for 
the  public  purposes  to  the  regulation  of  his  business  by  the  authority  of  the 
state."  Board  of  Fire  Underwriters  v.  Whipple,  (1896)  2  App.  Div.  361,  37 
N.  Y.  S.  712.  To  the  same  effect  Musco  v.  United  Surety  Co.,  (1908)  196 
N.  Y.  459,  90  N.  B.  171,  134  A.  S.  R.  851,  affirming  132  App.  Div.  300,  117 
N.  Y.  S.  21;  People  v.  Formosa,  ti894)  131  N.  Y.  478,  80  N.  E.  492,  27 
A.  8.  R.  612,  affirming  61  Hun  272,  16  N.  Y.  S.  753;  People  v.  Budd,  (1887) 
117  N.  Y.  1,  22  N.  E.  670,  682,  15  A.  S.  R.  460,  6  L.  R.  A.  559,  affirmed  143 
U.  S.  517,  12  S.  Ct.  468,  36  U.  S.  (L.  ed.)  247;  People  v.  King,  (1888)  110 
N.  Y.  418,  18  N.  E.  245,  6  A.  S.  R.  389,  1  L.  R.  A.  293,  affirming  42  Hun 
186,  6  N.  Y.  St.  Rep.  138;  People  v.  Boston,  etc.,  R.  Co.,  (1877)  70  N.  Y. 
569;  Buffalo  v.  Buffalo  Gas  Co.,  (1903)  81  App.  Div.  505,  80  N.  Y.  S.  1093; 
Matter  of  Annon,  (1888)  50  Hun  413,  2  N.  Y.  S.  275,  affirmed  (1889)  117 
m.  T.  Ml,  It  K.  X.  M2,  14S  U.  8.  il7.  It  8.  Ot  468,  86  U.  8.  (L.  sd.)  847| 
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Wallack  v.  New  York,  (1874)  3  Hun  84,  affirmed  67  N.  Y.  23.  See  alsc 
People  V.  Public  Service  Commission,  (1912)  163  App.  Div.  129,  138  N.  Y.  S. 
434;  Rochester,  etc..  Turnpike  Road  Co,  v.  Joel,  (1899)  41  App.  Div.  43,  58 
N.  Y.  S.  346;  Phillips  v.  Ritter,  (1897)  20  App,  Div.  34,  46  N.  Y.  S.  547; 
Coney  Island,  etc.,  Co.  v.  Kennedy,  (1897)  16  App.  Div.  588,  44  N.  Y.  S.  825. 
See  further,  infra,  this  note,  p.  115,  c.  Police  Limitationa  <m  Property  Rights. 
And  see  art.  3,  §  1,  infra,  p.  210. 

Basis  of  right  of  regulation. —  The  right  of  the  legislature  to  regulate  the 
conduct  of  a  business  affected  with  a  public  interest,  does  not  have  its  founda- 
tion in,  or  emanate  from,  any  grant  or  privilege  conferred  by  the  state.  "  The 
attempts  made  to  place  the  right  of  public  regulation  in  these  cases  upon 
the  ground  of  special  privilege  conferred  by  the  public  on  those  affected 
eannot,  ...  be  supported.  The  underlying  principle  is  that  business  of 
certain  kinds  holds  such  a  peculiar  relation  to  the  public  interests  that  there 
is  superinduced  upon  it  the  right  of  public  regulation."  People  v.  Budd, 
(1887)  117  N.  Y.  1,  22  N.  E.  670,  682,  16  A.  S.  R.  460,  5  L.  R.  A.  559, 
affirmed  143  U.  S.  617,  12  S.  Ct.  468,  36  U.  8.  (L;  ed.)  347.  Compare  Board 
of  Fire  Underwriters  v.  Whipple,   (1896)   2  App.  Div.  361,  37  N.  Y.  S.  n2. 

A  railroad  company  is  evidently  engaged  in  a  business  affected  witli  a 
public  interest.  People  v.  Boston,  etc.,  R.  Co.,  (1877)  70  N.  Y.  569.  See  also 
Buffalo  E.  S.  R.  Co.  v.  Buffalo  St.  R.  Co.,  (1888)  111  N.  Y.  132,  19  N.  E. 
63,  2  L.  R.  A.  384;  People  v.  Public  Service  Commission,  (1912)  153  App. 
'Div.  129,  138  N.  Y.  S.  434;  People  v.  Public  Service  Commission,  (1911) 
143  App.  Div.  769,  128  N.  Y.  S.  384;  Phillips  v.  Ritter,  (1897)  20  App. 
Div.  34,  46  N.  Y.  S.  647;  Coney  Island,  etc.,  Co.  v.  Kennedy,  (1897)  15  App. 
Div.  588,  44  N.  Y.  S.  825.  "  Railroad  corporations  hold  their  property  and 
exercise  their  functions  for  the  public  benefit,  and  they  are  therefore  subject 
to  legislative  control.  The  legislature  which  has  created  them  may  regulate 
the  mode  in  which  they  shall  transact  their  business,  the  price  which  they 
shall  charge  for  the  transportation  of  freight  and  passengers,  the  speed  at 
which  they  may  run  their  trains,  and  the  way  in  which  they  may  cross  or 
run  upon  highways  and  turnpikes  used  for  public  travel.  It  may  make  all 
such  regulations  as  are  appropriate  to  protect  the  lives  of  persons  carried 
upon  railroads,  or  passing  upon  highways  crossed  by  railroads.  All  this  in 
within  the  domain  of  legislative  power,  although  the  power  to  alter  anu 
amend  the  charters  of  such  corporations  has  not  been  reserved."  People  v. 
Boston,  etc.,  R.  Co.,  supra. 

Gas  and  electric  company. —  A  company  supplying  gas  to  the  public  is 
engaged  in  a  business  of  public  interest  and  is,  therefore,  subject  to  legisla- 
tive regulation.  Saratoga  Springs  v.  Saratoga  Gaa,  etc.,  O).,  (1908)  191 
N.  Y.  123,  83  N.  E.  693,  14  Ann.  Cas.  606,  18  L.  R.  A.  (N.  S.)  713,  reversing 
122  App.  Div.  203,  106  N.  Y.  S.  1148;  Richman  v.  Consolidated  Gas  Co., 
(1903)  114  App.  Div.  216,  100  N.  Y.  S.  81,  affirmed  186  N.  Y.  209,  78  N.  E. 
871;  Buffalo  v.  Buffalo  Gas  Co.,  (1903)  81  App.  Div.  505,  80  N.  Y.  S.  1093. 
So,  too,  a  person  furnishing  electricity  to  the  public  follows  a  public  pursuit. 
Saratoga  Springs  v.  Saratoga  Gas,  etc.,  (>>.,  (1908)  191  N.  Y.  123,  83  N.  K 
693,  14  Ann.  Cas.  606,  18  L.  R.  A.  (N.  S.)  713,  reversing  122  App  Div.  203, 
106  N.  Y.  S.  1148. 

Insurance. —  The  business  of  insurance  obviously  is  of  public  concern  and 
hence  is  subject  to  l^islative  supervision  and  regulation.  Hauser  v.  North 
British,  etc.,  Ins.  Co.,  206  N.  Y.  455,  100  N.  E.  52,  1914B  263,  42  L.  R.  A. 
(N.  S.)  1139;  People  v.  Formosa,  (1892)  131  N.  Y.  478,  30  N.  E.  492, 
27  A.  S.  R  612,  affirming  61  Hun  272,  16  N.  Y.  S.  753;  Board  of  Fire  Under- 
writers V.  Whipple,  (1896)  2  App.  Div.  361,  37  N.  Y.  S.  712.  See  alsc 
New  York  Fire  Department  v.  Stanton,  (1898)  28  App.  Div.  334,  51  N.  Y.  S. 
242.  '*  Life  insurance  companies  perform  very  important  functions  in  modem 
society.  They  operate  in  all  parts  of  the  state,  and  a  very  large  number  of 
people  are  intereated  In  tbcm.    They  are  resorted  to  for  the  purpose  of  making 
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provisions  for  families  and  dependents  after  the  death  of  the  insured,  aiid 
for  that  purpose  many*  persons  invest  in  them  the  accumulations  of  their 
labor  and  their  thrift.  The  nature  of  insurance  contracts  is  such  that  each 
person  effecting  insurance  cannot  thoroughly  protect  himself.  He  is  not 
competent  to  investigate  the  condition  and  solvency  of  the  company  in  which 
he  insures,  and  his  contracts  may  run  through  many  years  and  mature  only, 
as  a  rule,  at  his  death.  Under  such  circumstances,  it  is  competent  for  the 
legislature,  in  the  interest  of  the  people  and  to  promote  the  general  welfare, 
to  regulate  insurance  companies  and  the  management  of  their  affair%  and 
to  provide  by  law  for  that  protection  to  policy  holders  which  they  could  not 
secure  for  themselves."  People  v.  Formosa,  (1892)  131  N.  Y.  478,  30  N.  E. 
492,  27  A.  S.  R.  612,  affirming  61  Hun  272,  16  N.  Y.  S.  753.  Thus,  chapter  846 
of  the  Lavrs  of  1867,  imposing  upon  the  persons  engaged  in  the  business  of 
insurance  in  Hfew  York  city  a  proportion  of  the  expense  incident  to  maintain- 
ing a  fire  patrol  therein,  is  constitutional.  Board  of  Fire  Underwriters  v. 
Whipple,  (1896)  2  App.  Div.  361,  37  N.  Y.  S.  712.  Similarly,  the  provisions 
of  the  Act  of  1889  (ch.  282,  Laws  of  1889),  in  relation  to  life  insurance 
companies  doing  business  in  this  state,  whidi  forbids  them  or  their  agents 
from  paying  or  allowing  any  rebates  of  premium  as  inducement  to  any  person 
to  insure,  and  declaring  any  person  violating  the  prohibition  guilty  of  a 
misdemeanor,  is  constitutional.  People  v.  Formosa,  (1892)  131  N.  T.  478, 
30  N.  E.  492,  27  A.  S.  R.  612,  affirming  61  Hun  272,  16  N.  Y.  S.  758. 

However,  section  142  of  the  Insurance  Law,  the  purpose  and  effect  of  which 
is  to  coniine  the  business  of  broker  in  procuring  insurance  to  those  who 
should  make  that  their  principal  business,  or  who  should  be  real  estate  agents 
or  brokers,  is  unconstitutional.  Hauser  v.  North  British,  etc.,  Ins.  Co., 
(1912)  206  N.  Y.  455,  100  N.  B.  52,  1914B  263,  42  L.  R.  A.  (N.  S.)  1139, 
affirming  152  App.  Div.  91,  136  N.  Y.  S.  1015.  In  that  case  the  oourt 
said:  **  We  may  readily  concede  that,  as  a  measure  regulative  of  a  business 
pursuit,  which,  from  the  extent  to  which  it  is  carried  on,  is,  presumably, 
affected  with  a  public  interest,  the  requirement  by  the  legislature  of  a  license 
would  not  be  an  imreasonable  exercise  of  power.  That  would  afford  an 
opportunity  for  inquiry  into  antecedents  and  fitness  of  character,  and  be  a 
reasonable  enough  precaution  in  the  public  interest.  But  the  legislature  has 
prescribed  in  this  statute  a  condition  for  the  issuance  of  the  license,  which 
is  a  purely  arbitrary  restriction.  There  is  no  good  reason,  and  no  public 
interest  can,  conceivably,  be  subserved,  in  prohibiting  persons  from  conduct- 
ing the  business  of  an  insurance  agent,  or  broker,  in  connection  with  any 
other  lawful  business,  or  occupation,  in  which  they  may  be  engaged.'* 

Transmitters  of  money. —  "The  regulation  of  the  business  of  receiving 
deposits  is  plainly  within  the  power  possessed  *by  the  state  to  regulate  the 
conduct  of  various  pursuits  when  necessary  for  the  protection  of  the  public." 
A  statute  (ch.  185,  Laws  of  1907),  providing  that  "all  corporations,  firms 
and  persons  now  or  hereafter  engaged  in  the  selling  of  steamship  or  railroad 
tickets  for  transportation  to  or  from  foreign  countries,  who  in  conjunction 
with  said  business  carry  on  the  business  of  receiving  deposits  of  money  for 
the  purpose  of  transmitting  the  same,  or  the  equivalent  thereof,  to  foreign 
oountries,  shall,  before  entering  into  said  business,  or  before  continuing  said 
business,  except  as  hereinafter  provided,  make,  execute  and  deliver  a  bond 
to  the  people  of  the  state  of  New  York  in  the  sum  of  fifteen  thousand  dollars, 
ooBditioned  for  the  faithful  holding  and  transmission  of  any  money,  or  the 
equivalent  thereof,  which  shall  be  delivered  to  it  or  them  for  transmission 
to  A  foreign  country,"  does  not  contravene  this  clause.  Musco  v.  United 
Snrsty  Oo^  (1900)  196  N.  Y.  459,  90  N.  B.  171,  134  A.  S.  R.  851,  affirming 
132  App.  Div.  300,  117  N.  Y.  S.  21. 

Blevatins  grain. —  "There  are  elements  of  piiblieity  in  the  business  of 
elevating  grain  which  peculiarly  affect  it  with  a  public  interest.  They  are 
found  in  tlM  nature  and  extent  of  the  business,  its  relation  to  the  commerce 
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of  tiie  state  and  country,  an^  the  practical  monopoly  enjoyed  by  those  engaged 
in  it.  .  .  .  The  business  of  eleyating  grain  is  an  incident  to  the  business  oi 
transportation.  The  elevators  are  indispensable  instrumentalities  in  the 
business  of  the  conunon  carrier.  It  is  scarcely  too  much  to  say  that,  in  a 
broad  sense,  the  elevators  perform  the  work  of  carriers.  They  are  located 
upon  or  adjacent  to  the  waters  of  the  state,  and  transfer  from  the  lake  vessels 
to  the  canal  boats,  or  from  the  canal  boats  to  the  ocean  vessels,  the  cargoes 
of  grain,  and  thereby  perform  an  essential  service  in  transportation.  It  is 
by  means  of  the  elevators  that  transportation  of  grain  by  water  from  the 
upper  lakes  to  the  seaboard  is  rendered  possible.  It  needs  no  argument  to 
show  that  the  business  of  elevating  grain  has  a  vital  relation  to  conunerce 
in  one  of  its  most  important  aspects."  People  v.  Budd,  (1889)  117  N.  Y.  1, 
22  N.  E.  670,  082,  15  A.  S.  R.  460,  5  L.  R.  A.  559,  affirmed  143  U.  S.  517, 
12  S.  Ct.  468,  36  U.  S.  (L.  ed.)  247;  Matter  of  Annon,  (1888)  50  Hun  413, 
2  N.  Y.  S.  275,  affirmed  (1889)  117  N.  Y.  621,  mem.,  22  N.  B.  682,  143  U.  S. 
517,  12  S.  Ct.  468,  36  U.  S.  (L.  ed.)  247. 

Regulation  of  rates  and  charges. —  By  virtue  of  its  general  supervisory 
power  over  a  business  affected  with  a  public  interest,  the  legislature  is  com- 
petent to  regulate  the  rates  or  charges  to  be  made  by  a  person  engaged 
therein;  and  such  regulation,  so  long  as  it  does  not  deny  the  right  to  a 
reasonable  return  on  the  business,  is  not  violative  of  this  provision.  Saratoga 
Springs  v.  Saratoga  Gas,  etc.,  Co.,  (1908)  191  N.  Y.  123,  83  N.  B.  693,  14 
Ann.  Gas.  606,  18  L.  R.  A.  (N.  S.)  713,  reversing  122  App.  Div.  203,  106 
N.  Y.  S.  1148;  People  v.  Budd,  (1889)  117  N.  Y.  1,  22  N.  B.  670,  682,  15 
A.  S.  R.  460,  5  L.  R.  A.  559,  affirmed  143  U.  S.  517,  12  S.  Ct.  468,  36  U.  S. 
(L.  ed.)  247;  People  v.  Boston,  etc.,  R.  Co.,  (1877)  70  N.  Y.  569;  People  v. 
Public  Service  Commission,  (1913)  159  App.  Div.  531,  145  N.  Y.  S.  503  i 
People  V.  Public  Service  Conunis^ion,  (1912)  153  App.  Div.  129,  138  N.  Y.  S" 
434;  Richman  v.  Consolidated  Gas  Co.,  (1906)  114  App.  Div.  216,  100  N.  Y.  S. 
81,  affirmed  186  N.  Y.  209,  78  N.  B.  871;  Matter  of  Annon,  (1888)  50  Hun 
413,  2  N.  Y.  S.  275,  affirmed  (1889)  117  N.  Y.  621,  mem.,  22  N.  B.  682, 
143  U.  S.  517,  12  S.  Ct.  468,  36  U.  S.  (L.  ed.)  247.  See  also  People  v. 
Public  Service  Commission,  (1911)  143  App.  Div.  769,  128  N.  Y.  S.  384; 
Buffalo  V.  Buffalo  Gas  Co.,  (1903)  81  App.  Div.  505,  80  N.  Y.  S.  1093; 
Rochester,  etc..  Turnpike  Road  Co.  v.  Joel,  (1899)  41  App.  Div.  43,  58  N.  Y.  S. 
346.  Thus,  an  Act  of  1888  (ch.  581,  L.  1888),  fixing  the  maximum 
charge  for  elevating  grain  and  making  a  violation  of  the  act  a  misdemeanor, 
is  not  violative  of  this  provision,  but  is  legitimate  exercise  of  the  police 
power  of  the  state  over  a  business  affected  with  a  public  interest  and  so  is 
constitutional.  People  v.  Budd,  (1889)  117  N.  Y.  1,  22  N.  E.  670,  682, 
15  A.  S.  R.  460,  5  L.  R.  A.'  559,  affirmed  143  U.  8.  517,  12  S.  Ct.  468,  36 
U.  S.  (L.  ed.)  247;  Matter  of  Annon,  (1888)  50  Hun  413,  2  N.  Y.  S.  275, 
affirmed  (1889)  117  N.  Y.  621,  22  N.  E.  682,  143  U.  S.  517,  12  S.  a.  468, 
36  U.  8.  (L.'ed.)  247.  Again,' the  legislature  is  competent  to  fix  commuta- 
tion rates  to  be  charged  by  carriers  and  it  may  require  them  to  allow  com- 
muters rates  lower  than  those  generally  prevailing.  Such  a  requirement  is 
not  imconstitutional  as  discriminating  against  the  carriers  and  the  public 
in  favor  of  a  particular  class.  The  service  given  conunuters  is  essentially 
different  from  other  passenger  service.  ''It  is  so  universal,  of  such  large 
proportion,  has  become  so  necessary  to  the  public  that  it  cannot  be  said  that 
tlie  fixing  of  reasonable  and  just  rates  for  it  is  unusual  or  unreasonable, 
or  the  granting  of  a  benefit  to  individuals  and  not  for  convenience  to  the 
public*  People  v.  Public  Service  Commission,  (1913)  169  App.  Div.  531, 
145  N.  Y.  S.  503.  Similarly,  section  69  of  the  Transportation  Corporations 
Law  (Laws  of  1900,  ch.  566),  which  provides  that  "no  gas  light  corporation 
in  this  state  riiall  charge  or  collect  rent  on  its  gas  meters,  either  in  a  direct 
or  indirect  manner,"  is  constitutional.  Buffalo  v.  Buffalo  Gas  C6.,  (1903) 
81  App.  DiT.  505,  80  N.  Y.  S.  1093. 
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(0)    L9h9r  BegvUHiam. 

PftMffiptiMi  hy  lesislAtiixe  of  termi  of  labor  contract—  Bj  yirtue  of  thit 
clauae  a  peraon  has  a  right  to  contract  for  the  purchase  and  sale  of  labor. 
Locbn«r  v.  New  York,  (1904)  198  U.  S.  45,  25  S.  Ct.  539,  49  U.  S.  (L.  ed.) 
937,  3  Ann.  Caa.  1133,  reversing  (1904)  177  N.  Y.  145,  69  N.  E.  373,  101 
A.  S.  R,  773,  affirmed  73  App.  Div.  120,  76  N.  Y.  S.  396;  New  York  Cent., 
etc.,  R,  Co.  V.  Williams,  (1910)  199  N.  Y.  108,  92  N.  E.  404,  139  A.  S.  R. ' 
860,  32  L.  R.  A.  (N.  S.)  649,  affirming  136  App.  Div.  904,  120  N.  Y.  S.  1137; 
People  V.  MarcuB,  (1906)  186  N.  Y.  267,  77  N.  E.  1073,  113  A.  S.  R.  902, 
7  Ann.  Cas.  118,  7  L.  R.  A.  (N.  S.)  282,  affirming  110  App.  Div.  265,  97 
N.  Y.  S.  322;  Wright  v.  Hart,  (1905)  182  N.  Y.  330,  76  N.  E.  404,  3  Ann. 
Cas.  263,  2  L.  R.  A.  (N.  S.)  388,  reversing  103  App.  Div.  218,  93  N.  Y.  S.  60; 
People  V.  Ooler,  (1901)  166  N.  Y.  144,  59  N.  E.  776,  affirming  66  App.  Div. 
469,  68  N.  Y.  S.  767;  People  v.  Coler,  (1901)  166  N.  Y.  1,  59  N.  E.  716, 
82  A.  S.  R.  605,  62  L.  R.  A.  814,  affirming  56  App.  Div.  98,  67  N.  Y.  S.  701. 
Accordingly,  section  171a  of  the  Penal  Code,  which  in  effect  is  an  enactment 
that  a  person  shall  not  make  the  employment  or  the  continuance  of  any 
employment  of  a  person  conditional  upon  the  employee  not  joining  or  becom- 
ing a  member  of  a  labor  organization,  is  an  unauthorized  restraint  upon  the 
freedom  to  contract  in  relation  to  the  purchase  and  sale  of  labor  and  is  uncon- 
-stitutional.  People  v.  Marcus,  (1906)  185  N.  Y.  257,  77  N.  E.  1073,  113 
A.  S.  R.  902,  7  Ann.  Cas.  118,  7  L.  R.  A.  (N.  S.)  282,  affirming  110  App.  Div. 
256,  97  N.  Y.  S.  322.  Similarly,  a  provision  under  the  Labor  Law  (L.  1897, 
ch.  416),  forbidding  employers  in  bakeries  and  confectionery  establishments 
to  work  more  thian  ten  hours  a  day,  has  been  held  to  be  beycmd  the  police 
power  possessed  by  the  legislature,  and  hence  invalid.  Lochner  v.  New  York, 
198  U.  a  46,  26  S.  Ct.  539,  49  U.  8.  (L.  ed.)  937,  3  Ann.  Cas.  1133,  reversing 
(1904)  177  N.  Y.  146,  69  N.  E.  373,  101  A.  S.  R.  773,  affirmed  73  App.  IMv. 
120,  76  N.  Y.  S.  396.  However,  statutes  (§f  10  and  11  of  ihe  Labor  Law, 
Consol.  Laws,  ch.  31)  requiring  railroad  companies  to  pay  the  wages  of  their 
employees  semi-monthly  and  in  caah,  are  nqt  unconstitutional  as  working 
a  deprivation  of  liberty,  but  may  he  enacted  by  the  legislature  under  article  8, 
Bcction  1,  wherein  the  power  to  amend  corporate  charters  is  reserved.  New 
York  Cent.,  etc.,  R.  Co.  v.  WilUams,  (1910)  199  N.  Y.  108,  92  N.  B.  404, 
139  A.  S.  R.  860,  32  L.  R.  A.  (N.  8.)  540,  affirming  196  App.  Div.  904,  120 
K.  Y.  8.  1187. 

Similarly,  by  virtue  of  section  1  of  artlele  12,  the  legislature  can  **  regulate 
and  fix  the  wages  or  salaries,  the  hours  of  work  or  labor,  and  make  provimon 
for  the  protection,  welfare  and  safety  of  persons  employed  by  the  state  or 
by  any  county,  city,  town,  village  or  other  civil  division  of  the  state,  or  by 
any  contractor  or  sub-contractor  performing  work,  labor  or  services  for  the 
state,  or  for  any  county,  city,  town,  village  or  other  civil  division  thereof/' 
and  can  thus  abridge  the  rights  of  those  engaged  on  publie  works  to  contract 
with  respect  to  the  sale  of  their  services.  Thus,  a  statute  (L.  1906,  ch..606, 
f  3)  which  enacts  that  no  workman  employed  on  state  or  munieipal  work  or 
by  a  contractor  or  subcontractor  doing  work  for  the  state  or  a  civil  division 
thereof  **  shall  be  permitted  or  required  to  work  more  than  eight  hours  in 
any  one  calendar  day,"  except  in  certain  specified  emergencies,  is  free  from 
objection  hereunder,  being  allowed  by  the  section  set  out  above.  People  v. 
Metz,  (1908)  193  N.  Y.  148,  86  N.  E.  1070,  24  L.  R.  A.  (N.  8.)  201,  reversing 
126  App.  Div.  912,  110  N.  Y.  8.  1141.  Prior  to  the  adoption  of  the  portion 
of  article  12  quoted,  a  different  rule  obtained  with  respect  to  the  legislative 
power  to  curtail  the  right  of  contract  of  those  onployed  on  public  works. 
People  V.  Coler,  (1901)  166  N.  Y.  1,  69  N.  E.  716,  82  A.  8.  R.  606,  62  L.  R.  A. 
814,  affirmed  66  App.  Div.  98,  67  N.  Y.  8.  701;  People  t.  Ooler,  (1901)  166 
N.  Y.  144,  69  N.  E.  776,  affirming  66  App.  Div.  469.  68  K.  Y.  8.  767.  Th<i 
latter  eases,  of  couras,  no  longer  apply. 
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Regulation  of  hours  and  conditions  of  labor. —  The  right  to  labor  is  pre- 
served by  this  clause  as  incident  to  the  right  to  follow  a  lawful  pursuit; 
but,  of  course,  the  preservation  is  not  absolute  and  may  be  reasonably  limited 
in  furtherance  of  the  public  welfare.      Lochner  v.  New  York,    (1904)    198 
U.  S.  45,  25  S.  Ct.  639,  49  U.  S.   (L.  ed.)   937,  3  Ann.  Cas.  1133,  reversing 
(1904)   177  N.  Y.  145,  69  N.  E.  373,  101  A.  S.  R.  773,  affirmed  73  App.  Div. 
120,  76  N.  Y.  S.  396;  People  v.  Charles  Schweinler  Press,  (1914)  214  N.  Y. 
395,  108  N.  Y.  S.  639,  affirming  163  App.  Div.  620,  148  N.  Y.  8.  725;  People 
V.  Brie  R.  Ck).,   (1910)    198  N.  Y.  369,  91  N.  E.  849,  139  A.  S.  R.  828,  19 
Ann.  Cas.  811,  29  L.  R.  A.    (N.  S.)   240,  reversing  135  App.  Div.  767,  119 
N.  Y.  S.  873;  People  v.  Williams,  (1907)    189  N.  Y.  131,  81  N.  E.  778,  121 
A.  S.  R.  854,  12  Ann.  Ca^.  798,  12  L.  R.  A.  (N.  S.)   1130,  affirming  116  App. 
Div.  379,  101  N.  Y.  S.  562;  People  v.  Doyle,  (1914)   164  App.  Div.  795,  150 
N.  Y.   S.   341.      "The   legislature   under  proper   circumstances  and  within 
.  reasonable  limits  may  exercise  its  police  power  in  the  regulation  of  houra 
and  conditions  of  labor."     People  v.  Erie  R,  Co.,  supra.      Thus,  section  8a 
of  the  Labor  Law,  providing  in  part  that  "every  employer  of  labor  engaged 
in  carrying  on  any  factory  or  mercantile  establishment  in  this  state  shall 
allow  every  person,  except  those  specified  in  subdivision  two,  employed  in 
such   factory  or  mercantile  establishment  at  least  twenty-four  consecutive 
hours  of  rest  in  every  seven  consecutive  days,"  has  a  real  and  substantial 
relation   to   the  general   welfare   and,   hence,   is   constitutional.      People  v: 
C.  Klinck  Packing  Co.,   (1915)   214  N.  Y.  121,  108  N.  E.  278,  affirming  164 
App.  Div.  97,  149  N.  Y.  S.  504;  People  v.  Doyle,  (1914)   164  App.  Div.  795, 
150  N.  Y.  S.  341.    Similarly,  section  7a  of  the  Labor  Law  (now  Consol.  Laws, 
ch.  31,  §  8),  making  it  unlawful  for  an  employee  of  a  railroad  engaged  in 
moving  interstate  as  well  as  intrastate  commerce,  who  is  in  charge  of  one 
of  its  block  towers,  to  be  on  duty  more  than  eight  hours  in  twenty-four,  is 
free  from  constitutional  objection.     **  It  is  not  at  all  inconceivable  that  such 
an   employee  subjected  to  too   long  hours  of  duty   and  confinement  might 
become  physically  fatigued  and  mentally  inert  and  make  mistakes  which 
woidd  lead  to  the  destruction  of  life.      This  being  so,  it  was  permissible  for 
the  legislature  to  pass  a  statute  limiting  the  hours  of  labor,  and  it  cannot 
be  said  that  there  is  no  reason  or  argiunent  to  support  its  judgment  that 
eight  hoiurs  was  a  proper  limit.*'     People  v.  Erie  R.  Co.,  (1910)    198  N.  Y. 
369,  91  N.  E.  849,  139  A.  S.  R.  828,  19  Ann.  Cas.  811,  29  L.  R.  A.  (N.  S.) 
240,  reversing  135  App.  Div.  767,  119  N.  Y.  S.  873.     A  provision  under  the 
Labor  Law    (L.   1897,  ch.  415)    forbidding  employees  in  bakeries  and  con- 
fectioneries to  work  more  than  ten  hours  a  day,  has  been  held  to  be  beyond 
the  police  power  possessed  by  the  legislature  and  hence  invalid.      Lochner 
V.  New  York,   (1904)    198  U.  S.  45,  25  S.  a.  539,  49  U.  S.   (L.  ed.)    937, 
3  Ann.  Cas.  1133,  reversing  (1904)  177  N.  Y.  145,  69  N.  B.  373,  101  A.  S.  R. 
773,  affirmed  73  App.  Div.  120,  76  N.  Y.  S.  725.      See  preceding  paragraph. 
Limitation  on  hours  of  labor  of  women. —  The  general  public  health  being 
fundamentally  connected  with  the  health  of  the  women  of  the  state,  the  legis- 
lature has  a  large  discretionary  power  to  regulate  the  hours  of  labor  for 
women.      A  reasonable  exertion  of  that  power  is  not  imconstitutional,  even 
though  it  results  in  imposing  restrictions  on  a  woman  in  the  exercise  of  her 
right  to  labor  which  are  not  imposed  on  a  man.      Thus,  a  statute   (§  93, 
Labor  Law,   as   added  by  ch.   83,   L.    1913),   providing  that  "in  order   to 
protect  the  health  and  morals  of  females  employed  in  factories  by  providing 
an  adequate  period  of  rest  at  night  no  woman  shall  be  employed  or  permitted 
to  work  in  any  factory  in  this  state  before  six  o'clock  in  the  morning  or 
after  ten  o'clock  in  the  evening  of  any  day,"  in  no  wise  contravenes  this  con- 
stitutional guaranty.    People  v.  Charles  Schweinler  Press,  (1914)  214  N.  Y. 
395,  108  N.  Y.  S.  639,  affirming  163  App.  Div.  620,  148  N.  Y.  8.  726;  over- 
ruling People  v.  Williams,  (1907)   189  N.  Y.  131,  81  N.  B.  778,  Itl  A.  S.  B. 
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854,  12  Ann.  Cas.  798,  12  L.  R.  A.  (N.  S.)  1130,  affirming  116  App.  Div.  379, 
101  N.  Y.  8.  662. 

Ezclasion  of  aliens  from  employment  on  public  works. —  ''The  state  in 
determining  what  use  shall  be  made  of  its  own  moneys,  may  legitimately 
consult  the  welfare  of  its  own  citizens  rather  than  that  of  aliens.  Whatever 
is  a  privilege  rather  than  a  right,  may  be  made  dependent  upon  citizenship. 
In  its  war  against  poverty,  the  state  is  not  required  to  dedicate  its  own 
resources  to  citizens  and  aliens  alike."  A  provision  under  the  Labor  Law 
(L.  1909,,  ch.  36,  Consol.  Laws,  ch.  31)  t>\at  only  citizens  shall  receive  employ- 
ment on  public  undertakings  and  works  does  not  conflict  with  this  clause 
or  with  the  14th  amendment  to  the  Federal  Constitution.  People  v. 
Crane,  214  N.  Y.  164,  108  N.  E.  427,  Ann.  Cas.  1915B  1254,  reversing  166 
App.  Div.  449,  160  N.  Y.  S.  933.  Nor  is  there  any  distinction  between  the 
right  of  government  to  exclude  aliens  from  its  own  employment  and  the  right 
to  exclude  aliens  from  employment  on  public  works  by  independent  con- 
tractor!.    Peoplt  T.  Crane,  supra. 


8.  Property. 

^  Natuse  and  Fosxa, 

(1)    In  General, 

Definition. —  The  term  ''property,''  in  the  sense  of  this  clause,  includes 
not  only  the  thing  or  interest  owned,  but  also  the  right  of  its  owner  fully 
to  use  and  enjoy  it  in  any  manner  not  inimical  to  the  rights  of  others  or  to 
the  public  welfare.  Ives  v.  South  Buffalo  R.  Co.,  (1911)  201  N.  Y.  271,  94 
^r.  E.  431,  Ann.  Gas.  1912B  156,  34  L.  R.  A.  (N.  S.)  162;  Metcalfe  v.  Union 
Trust  Co.,  (1905)  181  N.  Y.  39,  73  N.  E.  498,  affirming  87  App.  Div.  144, 
84  N.  Y.  S.  183;  Wynehamer  v.  People,  (1856)  13  N.  Y.  378;  In  re  Jacobs, 
(18S5)  98  N.  Y.  98,  60  Am.  Rep.  636,  affirming  33  Hun  374;  Bertholf  v. 
O'Reilly,  (1878)  74  N.  Y.  609,  30  Am.  Rep.  323,  affirming  8  Hun  16. 
"  Property,  it  has  been  said,  is  an  inherent  right  to  the  dominion  over  and 
the  beneficial  enjoyment  of  some  valuable  right  or  interest."  Metcalfe  v. 
Union  Trust  Co.,  (1906)  181  N.  Y.  39,  73  N.  E.  498,  affirming  87  App.  Div. 
144,  84  N.  Y.  S.  183.  According  to  another  definition,  the  right  of  property 
is  "  the  right  to  acquire,  possess  and  enjoy  it  in  any  way  consistent  with 
the  equal  rights  of  others  and  the  just  exactions  and  demands  of  the  state." 
Ives  V.  South  Buflfalo  R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas. 
1912B  166,  34  L.  R.  A.  (N.  S.)  162,  reversing  140  App.  Div.  921,  125  N.  Y.  S. 
1125;  Bertholf  v.  O'Reilly,  (1878)  74  N.  Y.  509,  30  Am.  Rep.  323,  affirming 
8  Hun  16. 

The  right  to  contract  with  respect  to  property  to  sell,  lease,  or  mortgage 
it,  is  a  property  right  guaranteed  by  this  provision.  People  v.  Moran,  (1912) 
206  N.  Y.  670,  reversing  150  App.  Div.  226,  134  N.  Y.  S.  931;  Wright  v.  Hart, 
(1905)  182  N.  Y.  330,  76  N.  E.  404,  3  Ann.  Cas.  263,  2  L.  R.  A.  (N.  S.)  338, 
reversing  103  App.  Div>  ^18,  93  N.  Y.  S.  60;  Ingersoll  v.  Nassau  Eloctric  R. 
Co.,  (1899)  167  N.  Y.  463,52  N.  E.  545,  43  L.  R.  A.  236,  affirming  80  Hun  213, 
34  N.  Y.  S.  1044;  Wamer-Quinlan  Asphalt  Co.  v.  Carlisle,  (1913)  158  App. 
Div.  638,  144  N.  Y.  S.  70;  Roddy  v.  Brooklyn  City,  etc.,  R.  Co.,  (1898)  32 
App.  Div.  an,  62  N.  Y.  8.  1025.  See  also  People  v.  Budd,  (1889)  117  N.  Y. 
1,  22  N.  B.  670,  682,  16  A.  S.  R.  460,  5  L.  R.  A.  559,  affirmed  143  U.  S.  617, 
12  S.  Ct  468,  36  U.  S.  (L.  ed.)  247. 

Basis  of  property. —  "The  right  of  property  rests  not  upon  philosophical 
or  scientific  speculations,  not  upon  the  commendable  impulses  of  benevolence 
or  charily  nor  yei  upon  the  dictates  of  natural  justice.    The  right  has  its 
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foundbitioB  in  the  fundamental  law."  The  destmotion  of  property  cannot 
be  Jvatilied,  therefore,  on  sociological  or  economic  gronnda.  Ives  y.  South 
BuflUo  R.  Go.,  (1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Gas.  1912B  156, 
34  L.  R.  A.  (N.  S.)  162,  reversing  140  App.  Div.  921,  126  N.  Y.  8.  1126; 
Wynehamer  y.  People,   (1856)    18  N.  Y.  878. 

Article  susceptible  of  abuse. —  The  right  of  prc^rtj  being  founded  in  the 
fundamental  law  and  not  in  philosophical  or  scientific  speculations,  an 
artidie  may  be  '' property  *'  even  though  it  is  subject  to  such  abuse  as  very 
poaMty  to  be  injurious  to  the  people  of  the  state.  Thus,  intoxicating 
liquors  are  within  tlie  protection  of  this  clause.  Wynehamer  v.  People, 
(1856)  18  N.  Y.  378.  To  the  same  eflfect.  People  v.  Luhrs,  (1908)  195  N.  Y. 
377,  89  N.  B.  171,  25  L.  R.  A.  (N.  S.)  478,  alBrming  127  App.  Div.  634, 
111  N.  Y.  a  749;  Clemwit  v.  Two  Barrels  of  Whiskey,  etc.,  (1910)  136  App. 
mw.  291,  120  N.  Y.  a  1044.  **  It  may  be  said,  it  U  true,  that  intoxicating 
drinka  are  a  species  of  property  which  performs  no  beneficent  part  in  the 
political,  moral  or  social  economy  of  the  world.  It  may  even  be  urged, 
and,  I  will  admit,  demonstrated  with  reasonable  certainty,  that  the  abuses  to 
whieh  it  is  liable  are  so  great,  that  the  people  of  tiiis  state  can  dispense  with 
its  very  existence,  not  only  without  injury  to  their  aggregate  interests,  but 
with  absolute  benefit.  The  same  can  be  said,  although,  perhaps,  upon  less 
palpable  groimds,  of  other  descriptions  of  property.  Intoxicating  beverages 
are  by  no  means  the  only  article  of  admitted  property  and  of  lawful  com- 
merce in  this  state  against  which  arguments  of  this  sort  may  be  directed. 
But  if  such  arguments  can  be  allowed  to  subvert  the  fundamental  idea  of 
property,  then  there  is  no  private  right  entirely  safe,  because  there  is  no 
limitations  upon  the  absolute  discretion  of  the  legislature,  and  the  guarantees 
of  the  constitution  are  a  mere  waste  of  words.  The  foundation  of  property 
is  not  in  philosophic  or  scientific  speculations,  nor  even  in  the  sugges- 
tions of  benevolence  or  philanthropy.  It  is  a  simple  and  intelligible 
proposition,  admitting,  in  the  natiure  of  the  case,  of  no  qualification,  that 
that  is  property  which  the  law  of  the  land  recognizes  as  such.  It  is,  in 
short,  an  institution  of  law,  and  not  a  result  of  speculations  in  science, 
in  morals  or  economy.''    Wynehamer  v.  People,  supra. 

Service  of  minor  child. —  The  right  of  a  parent  to  the  services  of  his  minor 
child  would  seem  to  be  property  within  the  protection  of  this  provision. 
People  V.  Ewer,  (1894)  141  N.  Y.  129,  36  N.  E.  4,  88  A.  8.  R.  788,  25  L.  R.  A. 
794,  aflSrming  70  Hun  239,  24  N.  Y.  S.  500. 

Right  of  husband  in  wife's  chose  in  action. —  The  right  a  husband  had 
under  former  laws  in  a  chose  in  action  of  his  wife,  has  been  held  property 
which,  once  vested,  could  not  be  taken  away  without  due  process  of  law. 
Westervelt  v.  Cregg,   (1854)    12  N.  Y.  202,  62  Am.  Dec.  160. 

"The  business  of  a  person  conducted  according  to  law  is  a  property 
right."  People  v.  Barondess,  (1892)  133  N.  Y.  649,  31  N.  E.  240,  adopting 
opinion  of  Daniels,  J.,  in  61  Htm  571,  16  N.  Y.  8.  436;  Davis  v.  Zinmierman, 
(1895)    91  Hun  489,  36  N.  Y.  S.  303. 

Sight  to  retain  articles  pledged. —  The  right  of  a  pledgee  to  retain  articles 
pledged  as  security  for  a  loan  is  property.  People  v.  Kempner,  (1913) 
154  App.  Div.  674,  139  N.  Y.  S.  440. 

Fellow-servant  doctrine  —  assumption  of  risk. —  No  one  has  a  vested  right 
of  the  maintenance  of  the  fellow-servant  doctrines  and  the  doctrine  of  the 
assumption  of  risk;  either  doctrine  may  be  modified  or  abrogated  by  the 
legislature.  Jensen  v.  Southern  Pac.  Co.,  (1915)  216  K  Y.  514,  109  N.  B. 
600,  167  App.  Div.  945,  162  N.  Y.  S.  1120;  Ives  v.  Buffalo,  (1911)  201  N.  Y 
271,  94  N.  E.  431,  Ann  Gas.  1912B  156,  34  L.  R.  A.  (N.  S.)  162. 

Dogs  and  simUar  animals. —  ''Under  any  circumstances  there  is  but  a 
qualified  property  in  dogs,  cats  and  similar  animals,  and,  in  fact,  there  may 
be  said  to  be  no  property  in  them  as  against  the  police  power  of  the  state." 
Accordingly  an  act  (ch.  448,  Laws  of  1896)  aUowhig  the  seisiur^  of  do^s  not 
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licensed  in  accordanee  with  its  provisions  and  their  destruction  If  not 
redeemed  within  forty-eight  hours  after  seizure,  is  not  unconstitutional  under 
this  clause,  but  is  justifiable  as  an  exercise  of  the  police  power.  Fox  v. 
Mohawk,  etc..  Humane  Soc,  (1901)  166  N.  Y.  617,  69  N.  E.  353,  80  A.  S.  R. 
767,  61  L.  R.  A.  681,  affirming  26  App.  Div.  26,  48  N.  Y.  8.  625.  That  point 
was  not  necessary  to  the  disposition  of  the  above  case.  Its  converse  had 
been  held  by  the  Appellate  Division,  however,  and  the  court,  while  affirming 
the  order  of  the  Appellate  Division  on  other  grounds,  took  occasion  to  dis- 
claim and  refute  its  reasoning.  The  statute  was  held  unconstitutional  on 
other  grounds. 

Assessment  for  local  improvement  as  municipal  property.— An  assessment 
levied  to  defray  the  expense  of  a  local  improvement  undertaken  by  a  munic- 
ipality, does  not  become  on  collection  the  property  of  the  municipality.  Itb 
refund  to  the  owners  from  which  its  was  collected  may  lawfully  be  directed  by 
the  legislature.  "The  city  is  to  be  deprived  of  nothing;  it  is  simply 
to  collect  enough  from  the  taxpayers  of  the  city  at  large  to  reimburse  the 
taxpayers  of  a  part  of  the  city  for  a  payment  or  to  relieve  them  from  an 
assessment  which,  in  the  legislative  judgment,  exercised  in  the  light  of  the 
hardship  actually  existing,  which  was  not  originally  foreseen,  should  have 
been  borne  in  the  first  instance  by  the  city  at  large."     People  v.  Molloy, 

(1898)  36  App.  Div.  136,  64  N.  Y.  S.  1084,  affirmed   (1899)    161  N.  Y.  621, 
55  N.  B.  1099. 

Tax  stamps. —  Tax  stamps  purchased  under  the  Tax  Law  for  the  purpose 
of  being  affixed,  as  required  by  the  law,  to  certificates  of  stock  on  their  sale 
or  transfer,  constitute  property  within  the  meaning  of  that  term  as  here 
used.  People  ▼.  Moran,  (1912)  206  N.  Y.  670,  reversing  160  App.  Div  226, 
134  N.  Y.  S.  9ai. 

(2)  Bight  of  Aoticn;  Judgmmt. 

Right  of  action  generally. —  The  right  to  bring  action  for  the  vindication 
of  a  legal  right  or  the  redress  of  a  l^al  wrong  is  property,  within  the  sense 
of  this  clause,  of  the  person  in  whose  favor  it  lies.  Brewster  v.  J.  &  J.  Rogers 
Co.,  (1901)  169  N.  Y.  73,  62  N.  E.  164,  68  L.  R.  A.  495,  affirming  42  App. 
Div.  343,  59  N.  Y.  S.  32;  Levy  v.  Dunn,  (1899)  160  N.  Y.  604,  65  N.  B.  288, 
79  A.  S.  R.  699,  affirming  39  App.  Div.  606,  67  N.  Y.  S.  972;  Gilbert  v. 
Ackerman,  (1899)  159  N.  Y.  118,  63  N.  E.  763,  46  L.  R.  A.  118,  affirmmg 
33  App.  Div.  371,  54  N.  Y.  S.  113;  Reid  v.  New  York,  (1893)  139  N.  Y. 
534,  34  N.  E.  1102,  affirming  68  Hun  110,  22  N.  Y.  S.  623;  Dyett  v.  Hyman, 
(1891)  129  N.  Y.  351,  29  N.  E.  261,  26  A.  S.  R.  633;  Gilman  v.  Tucker, 
(1891)  128  N.  Y.  190,  28  N.  E.  1040,  26  A.  8.  R.  464,  13  L.  R.  A.  304; 
Hein  v.  Davidson,  (1884)  96  N.  Y.  176,  48  Am.  Rep.  612;  People  v.  Inger- 
soU,  (1874)  68  N.  Y.  1,  17  Am.  Rep.  178,  affirming  67  Barb.  472;  Strahlen- 
dorf  V.  Long  Island  R.  Co.,  (1914)  162  App.  Div.  368,  147  N.  Y.  S.  806; 
Williams  v.  Port  Chester,  (1904)  97  App.  Div.  84,  89  N.  Y.  S.  671,  affirmed 
(1905)  183  N.  Y.  550,  76  N.  E.  1116;  Walton  v.  Adair,  (1904)  96  App.  Div. 
76,  89  N.  Y.  S.  230;  Williams  v.  Port  Chester,  (1902)  72  App.  Div.  505, 
76  N.  Y.  S.  631;  Barry  v.  Port  Jervis,  (1901)  64  App.  Div.  268,  72  N.  Y.  S. 
104;  Chambers  v.  Chambers,  (1901)  61  App.  Div.  299,  70  N.  Y.  S.  483; 
Seaman  v.  Clarke,  (1901)  60  App.  Div.  416,  69  N.  Y.  S.  1002,  affirmed 
(1902)  170  N.  Y.  594,  63  N.  E.  1122.  "The  right  possessed  by  a  person  of 
enforcing  his  claim   against   another   is   property.''     Gilbert  v.   Ackerman, 

(1899)  169  N.  Y.  118,  63  N.  E.  753,  45  L.  R.  A.  118,  affirming  33  App.  Div. 
371,  64  N.  Y.  S.  113.  Thus,  a  claimant  of  goods  stored  with  a  warehouse 
company  has  a  right  to  bring  an  action  for  their  recovery;  and  a  statute 
(ch.  633,  Laws  of  1896),  denying  that  right  is  necessarily  void.  Chambers 
f.  Ghambeni,  (1901)  61  App.  Div.  299,  70  N.  T.  S.  483. 
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Right  of  action  for  breach  of  municipal  duty. —  '^In  the  distribution, 
through  charters,  to  municipalities  of  governmental  powers  and  of  admin* 
istrative  duties  within  the  described  territory,  there  is  no  limitation  upon 
the  regulative  power  of  the  legislature.  For  the  breach  of  a  duty,  imposed 
for  the  public  benefit,  it  may  grant,  or  deny,  a  remedy  to  an  individual, 
who  has  sustained  damage,  and  in  granting  a  remedy  impose  conditions 
upon  the  right  to  enforce  it.  .  .  .  Where  the  charter  of  a  municipal  corpora- 
tion is  silent  upon  the  subject,  the  legislature  may  be  regarded  as  having 
left  its  liability  to  depend  upon  the  general  rule,  that,  if  the  power  con- 
ferred relates  to  the  accomplishment  of  corporate  purposes,  for  the  corpo- 
rate benefit,  the  corporation  is  as  a  private  company  and  there  attaches 
the  same  responsibility  as  there  would  to  a  legal  individual,  if  possessing 
like  powers  and  franchises.  But  where  the  charter  voices  the  will  of  the 
legislature,  upon  the  subject  of  the  responsibility  of  the  political  agency  of 
the  state  to  answer  to  the  complaint  of  a  private  individual,  it  announces 
a  rule  of  conduct,  which  is  to  govern  the  relations  of  the  municipality  with 
its  citizens."  MacMullen  v.  Middletown,  (1907)  187  N.  Y.  37,  79  N.  E.  863, 
U  L.  R.  A.  (N.  S.)  391,  reversing  112  App.  Div.  81,  98  N.  Y.  S.  145; 
Curry  v.  Buffalo,  (1892)  135  N.  Y.  366,  32  N.  E.  80;  Lawton  v.  New  Rochelle, 
(1908)  123  App.  Div.  832,  108  N.  Y.  S.  583,  affirmed  (1908)  193  N.  Y.  656, 
87  N.  E.  1121;  Thrall  v.  Cuba  Village,  (1903)  88  App.  Div.  410,  84  N.  Y.  S. 
661;  Patterson  v.  Broolfjyn,  (1896)  6  App.  Div.  127,  40  N.  Y.  S.  581; 
Rider  v.  Mi.  Vernon,  (1895)  87  Hun  27,  33  N.  Y.  S.  745.  Compare  Williams 
v.  Chester,  (1904)  97  App.  Div.  84,  89  N.  Y.  S.  671,  affirmed  (19U5)  183 
N.  Y.  650,  76  N.  E.  1116;  Williams  v  Port  Chester,  (1902)  72  App.  Div. 
506,  76  N.  Y.  S.  631,  explaining  fMny  v  Buffalo,  (1892)  135  N.  Y.  366, 
32  N.  E.  80;  Barry  v.  Port  Jervis,  (1901)  64  App.  Div.  268,  72  N.  Y.  S.  104. 
Thus,  municipal  lia(bility  for  breach  of  a  duty  of  caring  for  streets  and 
sidewalks  may  be  created  or  not  as  the  legislature  may  see  fit;  and  if 
created,  its  enforcement  may  be  surrounded  with  any  restrictions  or 
conditions  deemed  necessary.     McMullen  v.  Middletown,  supra. 

Judgment. — ^After  final  adjudication,  the  fruits  of  a  judgment  become  rights 
of  property.  Rights  vested  under  final  judgment  are  property,  and  wliere 
a  judgment  in  a  case  has  become  final  in  law,  no  appeal  therefrom  can  be 
allowed.  Livingston  v.  Livingston,  (1903)  173  N.  Y.  377,  66  N.  E.  123, 
93  A.  S.  R.  600,  61  L.  R.  A.  800;  Germania  Sav.  Bank  v.  Suspension  Bridge, 
.:i899)  159  N.  Y.  362,  64  N.  E.  33,  appeal  dismissed  73  Hun  590,  26  K.  Y.  S. 
98;  Oilman  v.  Tucker,  (1891)  128  N.  Y.  190,  28  N.  E.  1040,  26  A.  S.  R.  464, 
13  L.  R.  A.  304;  Burch  v.  Newbury,  (1852)  10  N.  Y.  374,  affirming  1  Barb. 
648;  Krauss  v.  Krauss,  (1908)  127  App.  Div.  740,  111  N.  Y.  S.  788.  See 
also  In  re  Greene,  (1901)  166  N.  Y.  485,  60  N.  E.  183,  affirming  55  App.  Div. 
475,  67  N.  Y.  S.  291.  Thus,  a  final  judgment  granting  a  divorce  and  direct- 
ing the  defendant  to  pay  a  certain  sum  per  year  for  the  plaintiff's  support 
and  the  education  and  maintenance  of  her  diildren  creates  and  vests  sub- 
stantial rights  which  constitute  property  of  the  plaintiff,  of  which  she 
cannot  be  deprived  without  due  process  of  law.  Wherefore,  a  statute  (Laws 
of  1900,  ch.  742)  permitting  the  court,  upon  the  application  of  either  party 
to  an  action,  at  any  time  after  final  judgment,  whether  heretofore  or  here- 
after rendered,  to  annul,  vary  or  modify  a  direction  of  such  judgment  requir- 
ing the  defendant  to  provide  for  the  education  and  maintenance  of  the 
children  of  the  marriage  and  for  the  support  of  the  plaintiff,  is  unconsti- 
tutional in  so  far  as  it  attempts  to  confer  a  power  upon  the  court  to  annul, 
or  vary,  valid  and  final  judgments  rendered  before  the  enactment  of  thi 
statute.  Livingston  v.  Livingston,  (1903)  173  N.  Y.  377,  66  N.  E.  123, 
93  A.  S.  R.  600,  61  L.  R.  A.  800.  The  legislature  can  reserve  to  the  courts, 
however,  a  discretionary  power  to  annul  or  modify  decrees  of  alimony  granted 
after  tka  ranrvatioD  of  thai  power.     Krauss  v.  Krauss,   (1908)    127  App^ 
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Div.  740,  111  N.  Y.  S.  788.  But  alimony  that  has  accrued  under  the  terms 
of  a  decree,  constitutes  property  of  which  the  party  entitled  thereto  cannot 
be  deprived  save  by  due  procese  of  law.    Krauss  v.  Krausa,  supra. 


(1)     Highway;  Waten, 

Fee  in  highway. —  Where  an  easement  only  is  taken  in  lands  appropriated 

for  a  public  highway,  the  fee  therein,  residing  in  the  original  owner  of  the 
land  or  his  successors,  is  property  protected  by  this  guarantee.  Robert  v. 
Sadler,  (1877)  104  N.  Y.  229,  10  N.  E.  428.  68  Am.  Rep.  498.  See  also 
McCaffrey  v.  Smith,  (1886)  41  Hun  117,  4  N.  Y.  St.  Rep.  II.  See  infra, 
this  section,  VI,  Eminent  Domain.  Thus,  undoubtedly  where  the  public  have 
taken  an  easement  for  a  street  or  highway,  and  the  surface  of  the  land  is 
above  the  grade  of  the  highway,  so  that,  in  order  to  reach  the  grade  line, 
it  is  necessary  to  remove  the  superincumbent  material,  this  may  be  used 
on  other  portions  of  the  road,  on  the  premises  of  other  landowners.  But 
the  public  easement  justifies  only  the  taking  of  earth  and  soil  which  the 
process  of  construction  of  repair  requires,  and  necessarily  compels  to  be 
removed.  It  does  not  sanction  the  appropriation  to  highway  purposes  of 
soil  the  removal  of  which  is  not  required  by  the  construction  of  the 'road. 
Robert  v.  Sadler,    (1877)    104  N.  Y.  229,  10  N.  B.  428,  58  Am.  Rep.  498. 

Easement  of  abutter. —  The  owner  of  property  abutting  a  street  has 
easements  of  light,  air,  and  access  therein  of  which  he  cannot  be  deprived 
except  by  due  process  of  law.  Galway  v.  Metropolitan  El.  R.  Co.,  (1891) 
128  N.  Y.  132,  28  N.  E.  479,  13  L.  R.  A.  788;  McMillan  v.  Klaw,  etc.,  Const. 
Co.,  (1905)  107  App.  Div.  407,  95  N.  Y.  S.  365.  See  also  Ryan  v.  Preston, 
(1901)  59  App.  Div.  97,  69  N.  Y.  S.  100.  See  infra,  p.  149,  VI,  Emment 
Domain.  Thus,  an  ordinance  of  the  city  of  New  York  allowing  the  borough 
presidents  and  the  park  commissioners  within  their  respective  jurisdictions 
to  issue  permits,  authorizing  the  owners  of  buildings  abutting  upon  the 
public  streets  of  that  city,  the  fee  of  which  streets  is  held  by  said  city  in 
trust  for  the  public  use  and  benefit,  to  construct  ornamental  projections, 
extending  beyond  the  building  line  not  more  than  two  feet  on  certain  specified 
streets  and  not  more  than  five  feet  on  other  streets,  ^^  provided  in  the  opinion 
of  the  officer  having  jurisdiction  no  injury  will  come  to  the  public  thereby," 
attempts  to  authorize  an  interference  with  the  easements  of  the  owner  of 
property  adjacent  to  that  on  which  the  ornamental  projection  is  consti- 
tuted and  is,  therefore,  void.  McMillan  v.  Klaw,  etc.,  Const.  Co.,  (1905) 
107  App.  Div.  407,  95  N.  Y.  S.  365.  The  easements  of  an  abutter,  however, 
are  of  course  subordinate  to  the  right  of  the  public  to  make  use  of  a  highway 
for  purposes  of  travel.  Thus,  chapter  152,  Laws  of  1899,  as  amended  by 
chapter  640,  Laws  of  1900,  authorizing  the  maintenance  of  bicycle  side  paths 
on  public  highways,  is  not  unconstitutional.  A  bicycle  i«  a  legitimate  vehicle 
of  travel  and  a  portion  of  a  highway  may  be  devoted  exclusively  to  a  par- 
ticular class  of  traffic.  The  fact  that  the  use  of  the  sidepath  will  interfere 
to  some  extent  with  the  practice  of  hitching  horses  in  the  highway  in  front 
of  an  abutting  owner's  premises,  does  not  render  the  statute  unconstitutional 
Ryan  v.  Preston,  (1900)   59  App.  Div.' 97,  69  K   Y.  S.  100. 

Maintenance  of  street  grade. — An  abutter  has  no  right  to  the  maintenance 
of  a  street,  on  which  his  property  abuts,  at  the  grade  at  which  it  waa  first 
established.  Lawton  v.  New  Rochelle,  (1908)  123  App.  Div.  832,  108 
N.  Y.  S.  583,  affirmed  (1908)  193  N.  Y.  656,  87  N.  E.  1121.  See  infra, 
p.  149,  VI,  Eminent  Domain. 

Percolating  waters. —  A  landowner  can  appropriate  the  waters  peroolating 
beneath  the  surface  of  his  land  for  any  purpose  that  to  him  seems  best  so 
kxng  a«  he  does  not  diminish  the  flow  of  such  waters  underneath  adjacent 
Of  that  ngnt  of  appropriation  he  cannot  be  deprived  except  by  dus 
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pfoosM  of  law.  People  v.  New  York  Carl^onic  Add  Qas  Co.,  (1909)  196 
N.  Y.  421,  90  N.  E.  441.  For  purposes  naturally  and  legitimately  connected 
with  the  enjoyment  and  improvem^it  of  his  lands,  a  landowner  can  take 
subsurface  waters  even  though  in  so  doing  he  lessens  the  supply  of  such 
waters  under  adjoining  lands.  Accordingly,  the  provisions  of  an  act 
(ch.  426,  Laws  of  1908)  absolutely  prohibiting  the  acceleration  of  the  flow 
of  percolating  waters  or  natural  carbonic  acid  gas,  such  as  are  foimd  at 
Saratoga  Springs,  by  pumping  or  any  artificial  contrivances  whatsoever, 
must  be  condemned-  as  working  a  deprivation  of  property.  Hathorn  v. 
Natural  Carbonic  Gas  Co.,  (1909)  194  N.  Y.  326,  87  N.  E.  504,  128  A.  S.  R. 
555,  16  Ann.  Cas.  989,  23  L.  R.  A.  (N.  S.)  436,  affirming  128  App.  Div.  33, 
112  N.  Y.  S.  374.  To  the  same  effect.  People  v.  New  York  Carbonic  Aeid  Gas 
Co.,  (1909)  196  N.  Y.  421,  90  N.  B.  441.  However,  "the  landowner  has  no 
^  vested  right  unnatiurally  and  unreasonably  to  force  the  flow  of  percolating 
waters  for  the  purpose  of  marketing  ihem,  or  for  any  purpose  not  connected 
with  the  use  or  enjoyment  of  his  land.'*  Wherefore,  a  statutory  provision 
(ch.  429,  Laws  of  1908),  inhibiting  the  acceleration  of,  or  increase  in,  the 
flow  of  percolating  waten  or  natural  carbonic  add  gas  from  wells  bored 
into  the  rock  by  pumping  or  any  artificial  contrivances  whatever  when  the 
object,  of  so  doing  is  to  extract  and  collect  the  carbonic  acid  gas  for  the 
purpose  of  marketing  the  same  is  valid.  Hathorn  v.  Natural  Carbonic  Gas 
Co.,  supra.  To  the  same  effect.  People  ▼.  N.  Y.  Carbonic  Gas  Co.,  (1909) 
supra. 

Fresh  water  stream. — ^A  freah  water  stream  is  the  private  property  of  the 
riparian  owners  in  which  the  public  have  an  easement  only  for  navigation 
and  for  floating  logs  and  timber  a  right  of  passage,  and  nothing  more,  as 
in  a  common  highway,  and  the  proprietor  has  a  right  to  use  the  land  and 
water  of  the  stream  in  any  way  not  inconsistent  with  the  easement. 
Chenango  Bridge  Co.  t.  Paige,  (1880)  83  N.  Y.  178,  38  Am.  Rep.  407, 
reversing  8  Hun  ^Ot.    Bee  Imfra^  p.  149,  VT,  Bminent  Domain, 

(4)     FnmM9e;  lAomite;  Permit;  Ta»  CerHfUwU, 

Franchise. —  It  is  well  settled  that  a  franchise  is  property,  the  term 
''franchise"  in  this  connection  signifying  a  grant  from  the  state  of  the 
right  to  perform  acts  of  a  public  nature  or  in  relation  to  public  property 
and  not  the  right  of  a  corporation  to  corporate  life.  New  York  v.  Bryan, 
(1909)  196  N.  Y.  158,  89  N.  E.  467,  revenrfng  130  App.  Div.  658,  115  N.  Y.  S. 
651;  Lord  v.  Equitable  Life  Assur.  Soc,  (1909)  194  N.  Y.  212,  87  N.  E. 
443,  22  L.  R.  A.  (N.  S.)  420,  reversing  126  App.  Div.  937,  110  N.  Y.  S.  1135; 
Rochester,  etc..  Water  Co.  ▼.  Rochester,  (1903)  176  N.  Y.  36,  68  N.  E.  117, 
affirming  84  App.  Div.  71,  82  N.  Y.  S.  455;  Ingersoll  v.  Nassau  Electric  R. 
Co.,  (1899)  157  N.  Y.  453,  52  N.  E.  545,  43  L.  R.  A.  236,  affirming  89  Hun 
213,  34  N.  Y.  S.  104f;  In  re  Union  El.  R.  Co.,  (1889)  112  N.  Y.  61,  19  N.  E. 
664,  2  L.  R.  A.  359;  People  v.  O'Brien,  (1888)  111  N.  Y.  1,  18  N.  E.  692, 
7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun  519,  10  N.  Y.  St.  Rep.  596; 
New  York  v.  Second  Ave.  R.  Co.,  (1864)  32  N.  Y.  261;  Rochester,  etc., 
Turnpike  Road  Co.  v.  Joel,  (1899)  41  App.  Div.  43,  68  N.  Y.  S.  346; 
Roddy  V.  Brooklyn  City,  etc.,  R.  Co.,  (1898)  32  App.  Div.  811,  52  N.  Y.  S. 
1025;  Phillips  v.  Ritter,  (1897)  20  App.  Div.  34,  46  N.  Y.  S.  547;  Coney 
Island,  etc.,  R.  Co.,  v   Kennedy,  (1897)   16  App.  Div.  688,  44  N.  Y,  S.  825. 

Consents  required  hy  art.  3,  §  x8,  to  construction  of  street  railroad. —  By 
art.  3,  I  18,  the  consent  of  the  local  authorities  having  charge  of  that  portion 
of  a  street  on  which  it  is  proposed  to  construct  or  operate  a  street  railroad 
and  the  consent  of  the  owners  of  one-half  in  value  of  the  property  abutting 
thereon  are  made  prerequisites  to  the  construction  of  the  railroad.  Those 
consents,  when  regularly  obtained  by  a  railroad  corporation,  are  the  muni- 
ments of  title  to  the  right  to  lay  tracks  in  the  street  to  which  they  relate 
and  avs,  thsvefore,  property  witidn  the  meaning  of  this  clause.    Heerwagen 
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V.  Crosstown  St.  R.  Co.,  (1904)  179  N.  T.  99,  71  N.  E.  729,  modifying  M 
\pp.  Div.  275,  86  N.  Y.  S.  218;  In  re  Union  El.  R.  Co.,  (1889)  112  N.  Y. 
31,  19  N.  E.  664,  2  L.  R.  A.  369;  People  v.  O'Brien,  (1888)  111  N.  Y.  1, 
18  N.  B.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun  619,  10  N.  Y. 
St.  Bep.  596;  Adee  v.  Nassau  Electric  R.  Co.,  (1901)  65  App.  Div.  529, 
72  N.  Y.  S.  992,  affirmed  173  N.  Y.  580,  65  N.  B.  1113. 

Licenses  generally. — ^A  bare  license  to  follow  a  trade  or  calling  that  may 
be  regulated  by  the  legislature  under  its  police  power,  would  not  seem  to 
be  property  within  the  purview  of  this  clause.  Metropolitan  Board  of  Excise 
V.  Barri^  (1866)  34  N.  Y.  657;  People  v.  Wallace,  (1914)  160  App.  Div. 
787,  146  N.  Y.  S.  1041;  People  v.  Saratoga  Springs,  (1904)  90  App.  Div. 
655,  85  N.  Y.  &  445.  See  also  Baker  v.  Pope,  (1874)  2  Hun  656.  Thus, 
the  license  of  a  public  dance  hall,  issued  subject  to  revocation  or  forfeiture 
under  section  1493  of  the  Greater  New  York  charter,  being  nontransferable, 
is  not  property  within  the  protection  of  this  section.  People  v.  Wallace, 
( 1914)  160  App.  Div.  787,  146  N.  Y.  S.  1041.  No  person  has  a  property 
right  without  a  license  to  carry  on  the  business  of  a  hackman,  and  a  license 
iasoed  a  hmckman  may  be  revoked  on  the  violation  of  a  condition  on  which 
it  waa  issued,  that  he  will  not  "permit  any  horse  or  vehicle  to  stand  in 
any  public  street  of  said  village  for  hire,  or  to  walk  or  drive  through  the 
streets  soliciting  patronage."  The  revocation  is  not  tantamount  to  a  depriva- 
tion of  property.  People  v.  Saratoga  Springs,  (1904)  90  App.  Div.  665, 
S6  N.  Y.  S.  445.  A  license  to  sell  liquor  is  not  property  in  the  sense  of  that 
term  as  here  used.  Metropolitan  Board  of  Excise  v.  Barrie,  (1866)  34  N.  Y. 
657.  See  also  Baker  v.  Pope,  (1874)  2  Hun  656.  Wherefore,  an  act 
(ch.  678,  Laws  of  1866)  revoking  liquor  licenses  issued  under  a  former  law, 
is  not  unconstitutional  although  the  revocation  is  effected  before  the  expira-  - 
tion  of  the  time  for  which  the  licenses  were  \o  run.  Metropolitan  Board  of 
Excise  V.  Barrie,  (1866)  34  N.  Y.  667.  With  respect  to  liquor  licenses  the 
court  in  that  case  said:  "They  have  neither  the  qualities  of  a  contract  or 
of  property,  but  are  merely  temporary  permits  to  do,  what  otherwise  would 
be  an  offense  against  a  general  law.  They  form  a  portion  of  the  internal 
police  system  of  the. state;  are  issued  in  the  exercise  of  its  police  powers, 
and  are  subject  to  the  direction  of  the  state  government,  which  may  modify^, 
revoke  or  continue  them,  aa  it  may  deem  fit.'' 

License  to  practice  profession. —  While  a  license  to  practice  a  profession 
''  is  not,  strictly  speaking,  either  a  personal  or  a  property  right,  it  partakes 
in  A  measure  of  the  nature  of  both"  and  would  seem  to  fall  within  the 
protection  of  this  section.  People  v.  Reid,  (1912)  161  App.  Div.  324,  136 
N".  Y.  S.  428. 

Milk  permit. —  Permits  to  sell  milk,  issued  by  the  board  of  health  of  New 
York  city  pursuant  to  chapter  466,  Laws  of  1901,  are  not  property  in  the  sense 
of  this  provision.  People  v.  Health  Dept.,  (1907)  189  N.  Y.  187,  82  N.  E.  187, 
13  L.  R.  A.  (N.  S.)  894,  reversing  117  App.  Div.  866,  103  N^  Y.  8.  276. 

Liqnor  tax  certificate. —  While  a  license  to  sell  liquor  is  not  property  (see 
supra,  this  page.  Licenses  genertUly),  a  liquor  tax  certificate  whidi,  by  pro- 
vision of  law,  may  be  assigned  or  surrendered  for  value,  is  invested  with  the 
attributes  of  property  and  may  not  be  taken  from  its  owner  save  by  due  process 
of  law.  People  v.  Plynn,  (1905)  110  App.  Div.  279,  96  N.  Y.  S.  666,  affirmed 
184  N.  Y.  679,  77  N.  E.  1194;  Matter  of  Oullinan,  (1904)  97  App.  Div.  122, 
89  N.  Y.  8.  683,  affirmed  181  N.  Y.  527,  73  N.  E.  1122;  Matter  of  Hilliard, 
(1898)  25  App.  Div.  222,  49  N.  Y.  S.  286,  affirmed  165  N.  Y.  702,  60  N.  E. 
1118;  Matter  of  Livmgston,  (1897)  24  App.  Div.  61,  48  N.  Y.  &  98f.  See 
p.  107,  Taa  Stomps. 

(5)     TnuUesh4p;  Right  of  Btoekholder  to  Yoto;  PmuOtp  amd  Bwemption, 

Trusteeship. — ^A  trustee  has  no  property  right  in  the  trust  which  h€ 
administers.    Brearl^  School  t.  Ward,  (1911)  201  K.  Y.  S58«  94  N.  S.  1001, 
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Ann.  Cm.  1912B  251,  40  L.  R.  A.  (N.  S.)  215,  affimiii«  138  App.  Div.  833, 
123  N.  Y.  S.  614.  See  also  Metcalfe  v.  Union  Trust  Co.,  (1905)  181  N.  Y. 
S9,  73  N.  B.  498,  affirming  87  App.  Div.  144,  84  N.  Y.  S.  183.  Compare 
Cunningham  v.  Syracuse  Imp.  Co.,  (1897)  20  App.  Div.  171,  46  N.  Y.  S.  954. 
Bight  of  stockholder  to  vote.— "The  right  of  a  stockholder  to  a  voice 
in  the  management  of  a  corporation  in  which  he  has  invested  money  is  a 
property  right  and  vested  interest  entitled  to  protection  under  the  con- 
stitution."    Page  V.  American,  etc.,  Mfg.   Co.,    (1908)    129  App.   Div.   346, 

113  N.  Y.  S.  734.  To  the  same  effect,  Lord  v.  Equitable  Life  Assur.  Soc, 
(1909)  194  N.  Y.  212,  87  N.  E.  443,  22  L.  R.  A.  (N.  S.)  420,  reversing  126 
App.  Div.  937,  110  N.  Y.  S.  1136;  Stokes  v.  Continental  Trurt  Co.,  (1906) 
186  N.  Y.  285,  78  N.  B.  1090,  9  Ann.  Cas.  738,  12  L.  R.  A.  (N.  S.)  969, 
TOversing  99  App.  Div.  377,  91  N.  Y.  S.  239;  Kinnan  v.  Sullivan  County  Club, 
(1898)  26  App.  Div.  213,  50  N.  Y.  S.  95.  Accordingly,  while  the  capita\ 
stock  of  a  corporation  may  be  increased  or  reduced  as  authorized  by  statute, 
the  right  of  the  individual  stockholder  to  the  proportionate  voiqe  in  the 
Qonduct  of  the  affairs  of  the  corporation  and  equitable  interest  in  its  pr»>p- 
erty  which  his  stock  gives  him  when  he  becomes  a  stockholder  must  be 
preserved.  However,  the  legislature  would  seem  competent  to  provide  by 
statute  for  the  abrogation  of  the  right  to  vote  of  a  stockholder  of  a  corpora- 
tion organized  subsequent  to  the  enactment  of  such  statute.  Page  v. 
American,  etc.,  Mfg.  Co.,   (1908)    129  App.  Div.  346,  113  N.  Y.  S.  734. 

Penalty  not  reduced  to  judgment. — ^A  person  would  seem  to  have  no  vested 
right  in  a  statutory  penalty  until  it  has  been  reduced  to  a  judgment.  Where- 
fore, a  statute  cutting  off  rights  of  action  for  penalties  incurred  is  not  void. 
Davidson  v.  Witthaus,  (1905)   106  App.  Div.  182,  94  N.  Y.  S.  428. 

Penalties  in  county  treasury  as  county  property.— Fines  or  penalties  for 
violations  of  the  general  criming  laws  of  the  state,  even  after  payment  into 
the  treasury  of  a  coimty,  are  not  private  property  of  the  county  in  the  sense 
of  this  provision.  Accordingly,  an  act  (ch.  573,  Laws  of  1893)  requiring 
the  payment  to  a  public  board  of  moneys  that  had  been  recovered  for  viola- 
tions of  the  state  criminal  laws  and  that  had  been  paid  into  the  treasury  of 
a  county,  is  constitutional  and  valid.  People  v.  Crennan,  (1894)  141  N.  Y. 
239,  36  N.  B.  187. 

Exemption. —  It  is  a  general  rule  of  constitutional  law  that  no  person  has 
a  vested  right  in  statutory  privileges  and  exemptions.  Their  discontinuance 
la  not,  therefore,  tantamount  to  a  deprivation  of  property.  Thus  there  is  no 
vested  right  to  an  exemption  of  property  from  execution.  The  exemption 
is  a  mere  gratuity,  and,  as  such,  may  be  taken  away  by  the  legislature. 
Brearley  School  v.  Ward,  (1911)  201  N.  Y.  358,  94  N.  B.  1001,  Ann.  Cas. 
1912B  251,  40  L.  R.  A.  (N.  S.)  1215,  affirming  138  App.  Div.  833,  123 
N".  Y.  S.  614;  Laird  v.  Carton,  (1909)  196  N.  Y.  169,  89  N.  E.  822,  26  L.  R.  A. 
(N.  S.)  189,  reversing  132  App.  Div.  176,  116  N.  Y.  S.  851.  Wherefore, 
section  1391  of  the  Code  of  Civil  Procedure,  making  subject  to  execution 
ten  per  cent,  of  ihe  income  due  a  judgment  debtor  from  a  trust  fund  created 
for  his  benefit,  is  not  unconstitutional  even  though  prior  to  the  mactment  of 
that  statute,  the  income  from  such  funds  was  entirely  exempt  from  execution. 
Brearley  School  v.  Ward,  (1911)  201  N.  Y.  358,  94  N.  B.  1001,  Ann.  Gas. 
1912B  251,  40  L.  R.  A.  (N.  S.)  1215,  affirming  138  App.  Div.  83S,  183 
N.  Y.  8.  «4. 

b.  Deprivation. 

Deprivation  defined. —  "When  a  law  annihilates  the  value  of  property  and 
strips  it  of  its  attributes,  by  which  alone  it  is  distinguished  as  property, 
the  owner  is  deprived  of  it  according  to  the  plainest  interpretations,  and 
certainly  within  the  spirit  of  a  constitutional  provision  intended  expressly 
to  shield  private  rights  from  the  exercise  of  arbitrary  power."    Wynehamer 
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V.  People,  (1866)  13  N.  Y.  378.  To  tlie  same.effeet.  People  T.  Moran,  (1912) 
206  N.  Y.  670,  reversing  150  App.  Div.  226,  134  N.  Y.  &  931 ;  limrd  t.  Equitable 
Life  Aflvir.  Soc.,  (1909)  194  N.  Y.  212,  87  N.  E.  443,  22  L.  R.  A.,  (N.  S.)  420, 
reversing  126  App.  Div.  937,  110  N.  Y.  S.  1135;  Litchfield  t.  Bond,  (1906) 
186  N.  Y.  66,  78  N.  E.  719,  reversing  105  App.  Div.  229,  93  N.  Y.  B.  1016; 
Wright  y.  Hart,  (1905)  182  N.  Y.  330,  75  N.  E.  404,  3  Ann.  Gaa  263,  8 
L.  R.  A.  (N.  S.)  338,  reversing  103  App.  Div.  218,  93  N.  Y.  &  60;  People  T. 
Hawkins,  (1898)  157  N.  Y.  1,  61  N.  E.  267,  68  A.  S.  R.  736,  42  L.  R.  A.  490, 
affirmhig  20  App.  Div.  494,  47  N.  Y.  S.  56;  People  v.  King,  (1888)  110 
N.  Y.  418,  18  N.  E.  245,  6  A.  S.  R.  389,  1  L.  R.  A.  293,  affirming  42  Hun  186, 

5  N.  Y.  St.  Rep.  138;  In  re  Jacobs,  (1885)  98  N.  Y.  98,  50  Am.  Rep.  636, 
affirming  33  Hun  374;  People  v.  Otis,  (1882)  90  N.  Y.  48,  affirming  24  Hun 
519;  Warner-Quinlan  Asphalt  Go.  v.  Carlisle,  (1913)  158  App.  Div.  638, 
144  N.  Y.  S.  70;  People  v.  Green,  (1903)  86  App.  Div.  400,  83  N.  Y.  8.  460; 
Roddy  V.  Brooklyn  City,  etc.,  R.  Co.,  (1898)  32  App.  Div.  311,  62  N.  Y.  S. 
1025;  People  v.  Rosenberg,  (1893)  67  Hun  52,  22  N.  Y.  8.  56, 
reversed  on  other  grounds  138  N.  Y.  410.  As  the  right  to  use 
property  is  its  most  important  attribute,  ''whenever  a  law  deprives 
the  owner  of  the  beneficial  use  and  free  enjo3naient  of  his  property,  or  imposes 
restraints  upon  such  use  and  enjo3naient  that  materially  affect  its  value, 
without  legal  process  as  compensation  it  deprives  him  of  property  within 
the  meaning  of  the  constitution."  Forster  v.  Scott,  (1893)  138  N.  Y.  677, 
.32  N.  E.  976,  18  L.  R.  A.  643.  To  the  same  effect,  Litchfield  v.  Bond,  (1906) 
186  N.  Y.  66,  78  N.  E.  719,  105  App.  Div.  229,  93  N.  Y.  S.  1016;  People  v. 
Havnor,  (1896)  149  N.  Y.  195,  48  N.  B.  641,  52  A.  S.  R.  707,  31  L.  R.  A.  689, 
affirming  1  App.  Div.  459,  37  N.  Y.  S.  314,  writ  of  error  dismissed  170  U.  S. 
408,  18  S.  a.  631,  42  U.  S.  (L.  ed.)  1087;  Wynehamer  v.  People,  (1856) 
13  N.  Y.  378;  Strahlendorf  v.  Long  Island  R.  Co.,  (1914)  182  App.  Div. 
358,  147  N.  Y.  8.  806;  People  v.  Bootman,  (1904)  95  App.  Div.  469,  88 
N.  Y'.  S.  887,  affirmed  180  N.  Y.  1,  72  N.  E.  505,  2  Ann.  Cas.  226;  Roddy  t. 
Brooklyn  City,  etc.,  R.  Co.,  (1898)  32  App.  Div.  311,  52  N.  Y.  S.  1026; 
German- American  Real  Estate  Title  Guarantee  Co.  v.  Meyers,  (1898)  32 
App.  Div.  41,  52  N.  Y.  S.  449;  Matter  of  Grade  Oossing  Com'rs,   (1896) 

6  App.  Div.  327,  40  N.  Y.  S.  620. 

Restriction  in  use  of  property  pending  condemnation. — ^A  statute  (ch.  410, 
Laws  of  1882)  declaring  that  no  compensation  shall  be  allowed  to  the  owner 
of  land  taken  for  a  street  for  any  building  erected  or  placed  thereon  after 
the  filing  of  a  map  of  the  street  as  prescribed  by  the  act  in  effect  prohibits 
the  use  for  building  purposes  during  the  period  between  the  filing  of  the 
map  and  the  opening  of  the  street  of  lands  that  may  be  taken  under  the  map 
for  the  street.  It  therefore  works  a  deprivation  of  property.  Forster  v. 
Scott,  (1893)  136  N.  Y.  677,  32  N.  E.  976,  18  L.  R.  A.  543;  (jterman- American 
Real  Estate  Title  Guarantee  Co.  v.  Meyers,  (1898)  32  App.  Div.  41,  52 
N.  Y.  S.  449. 

Annihilation  of  negotiability  of  instrumentr— Negotiability  is  an  essentia] 
attribute  of  a  negotiable  instrument.  Wherefore,  an  act  (ch.  59,  Laws  of 
1880)  declaring  that  upon  the  publication  of  notice  certain  negotiable  securi< 
ties  shall  no  longer  be  transferable,  is  void.  People  v.  Otis,  (1882)  90  N.  Y. 
48,  affirming  24  Hun  619. 

A  restriction  on  the  right  to  compromise  an  action  is  a  deprivation  of  prop- 
erty. Strahlendorf  v.  Long  Island  R.  Co.,  (1914)  162  App.  Div.  368,  147 
N.  Y.  S.  806. 

Seizure  of  property  pending  judicial  action. —  "The  temporary  seizure  and 
holding  of  the  property,  awaiting  judicial  action,  is  not  prohibited  by  the 
constitution.  That  is  not  a  bereaving  or  a  divesting  of  the  owner  of  his 
property,  and  is  not  forbidden.  Property  may  be  attached  and  held  to  be 
disposed  of  by  judlelal  wMukf  sad  judgmeni  by  such  process,  or  by  such 
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agents  without  process,  as  tbe  I^islature  may  direct.  .  .  .  There  can  he  no 
'  due  process  of  law/  as  that  term  is  used  in  the  constitution,  as  interpreted 
and  defined  by  the  courts,  for  the  preliminary  seizure  and  detention  of  prop- 
erty for  trial,  and  to  abide  the  final  judgment  of  a  court  of  competent  juris- 
diction." Cook  V.  Gregg,  (1871)  46  N.  Y.  439;  CSolon  v.  Lisk,  (1897)  13 
App.  Div.  105,  43  N.  Y  S.  364,  affirmed  (1897)  153  N.  Y.  188,  47  N.  B.  302, 
60  A.  R.  S.  600. 

Cloud  on  title. —  The  apparent  existence  of  a  lien  on  property  does  not 
constitute  a  dqnrivation  of  property,  nor  does  this  provision  conserve  to 
property  owners  the  right  to  invoke  the  courts  for  a  final  adjudication  of 
the  invalidity  of  such  a  lien.  Lennon  v.  New  York,  (1874)  55  N.  Y.  361. 
To  the  same  effect,  Townsend  v.  New  York,  (1879)  77  N.  Y.  542,  afBrmed  16 
Hun  362.  "It  is  only  when  the  pretended  lien  is  sought  to  be  enforced  by 
the  taking  of  his  property,  that  the  owner  is  protected  by  the  constitution." 
Lennon  t.  Mayor,  supra. 

Repeal  of  statute  of  limitations. —  Since  a  statute  of  limitations  does  not 
after  the  prescribed  period  destroy  or  discharge  a  debt  but  simply  bars  a 
remedy  thereon,  it  would  seem  that  on  the  repeal  of  such  a  statute  "the 
pa3naient  of  a  debt  upon  which  the  right  of  action  was  barred  at  the  time  of 
the  repeal,  could  be  enforced  by  action,  and  the  constitutional  rights  of  the 
debtor  are  not  invaded  by  such  legislation."  Hulbert  v.  Gflark,  (1891)  128 
N.  Y.  295,  28  N.  E.  638,  14  L.  R.  A.  59. 

Temporary  occupation  for  public  purpose. —  The  state  may  for  tlie  purpose 
of  making  surveys  for  public  improvements  and  of  marking  out  the  bound- 
aries of  its  civil  divisions  authorize  its  agents  to  enter  upon  and  occupy 
temporarily  private  premises  without  becoming  liable  to  the  owners  thereof 
for  damages.  But  the  entry  and  occupation  must  be  temporary  and  the 
state  cannot  appropriate  private  property  with  a  view  to  promoting  the  pur- 
poses mentioned.  Thus  the  act  of  public  surveyors  in  destroying  tin^)er  »over 
a  strip  of  land  2%  miles  in  length  and  from  5  to  35  feet  in  width,  was  a 
deprivation  of  property  though  made  with  a  view  to  mstrking  a  disputed 
boundary  between  counties.  Litchfield  v.  Bond,  (1906)  186  N.  Y.  66,  78 
N.  E.  719,  reversing  105  App.  Div.  229,  93  N.  Y.  S.  1016. 

Restriction  on  disposition  of  property  liable  for  taxes. —  The  proTisions 
of  the  "  Lewis  County  Tax  Law"  (ch.  153,  Laws  of  1884,  amended  l^  ch.  216, 
Laws  of  1885),  declaring  that  it  shall  be  unlawful  for  the  owners  thereof  to 
peel  bark  or  cut  timber  on  lands  on  which  taxes  remain  impaid  or  permit 
others  to  do  so,  are  not  obnoxious  to  this  provision.  "  Practically  this  is  no 
more  than  saying  that  one  who  holds  his  land  subject  to  a  lawful  lien  shall 
not  imperil  that  lien  by  removing  the  bark  and  timber  which  constitute  its 
chief  and  principal  value,  and  leave  the  tax  uncollected  and  incapable  of 
collection,  it  having  been  demonstrated  by  the  return  to  the  treasurer  that  the 
land  has  become  the  only  source  or  means  of  payment.  The  law,  therefore, 
is  not  an  unwarrantable  interference  with  rights  of  property,  but  simply 
enforces  by  an  adequate  penalty  the  performance  of  a  duty  which  is  due  to 
the  coimty  acting  in  behalf  of  the  state."  Prentice  v.  Weston,  (1888)  111 
N.  Y.  460,  18  N.  E.  720,  affirming  47  Him  121,  16  N.  Y.  St.  Rep.  541. 

Change  in  custody  of  funds  paid  into  court. — ^A  statute  (ch.  651,  Laws  of 
1892)  providing  that  "whenever  any  sum  of  money  paid  into  court  shall 
have  remained  in  the  hands  of  any  county  treasurer  or  of  the  chamberlain 
of  the  city  of  New  York,  for  the  period  of  twenty  years,  it  shall  be  paid  over 
by  such  officer  with  all  accumulations  of  interest  thereon,  after  deducting 
his  l^al  fees,  to  the  treasurer  of  the  state  of  New  York,"  is  not  unconsti- 
tutional as  depriving  those  for  whom  the  funds  are  held  of  their  interest 
therein.  The  title  to  the  moneys  remains  "  vested  in  known  or  unknown 
beneficiaries,  and  a  change  of  their  custody  from  one  officer  to  another  no 
more  change/^  the  title  of  the  beneficial  owners  of  the  fund  than  does  a  change 
in  the  personnel  of  the  office  of  chamberlain,  or  of  the  treasurer  of  any  coun^ 
of  «bs  rtate."    PeopU  v.  Keenan,  (1905)  110  Afp.  IHt.  W,  t7  K.  T.  &  H, 
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0.    POLIOIB  LnCITATIONS  017  PBOFKBTT  BIOHTS. 

(1)     ijfeneraUy, 

Statement  of  rule. —  It  must  be  remembered  that  property  rights  are 
not  absolute  and  that  they  must  be  exercised  in  such  manner  as  not  to 
prejudice  the  public  interest.  Legislative  regulations  reasonably  calculated 
to  further  the  public  welfare,  though  operating  to  limit  individuals  in  the 
enjoyment  of  property  rights,  are  valid.  See  supra,  p.  82,  Interference  with 
Rights  under  Police  Power  Oenerally, 

Destruction  of  property  under  urgent  necessity. —  "In  cases  of   actual 
necessity,  as  that  of  preventing  the  spread  of  fire,  the  ravages  of  a  pestilence, 
the  advance  of  a  hostile  army,  or  any  other  great  calamity,  the  private 
property  of  any  individual  may  be  lawfully  taken,  used  or  destroyed  for  the 
general  good,  without  subjecting  the  actors  to  personal  responsibility.     In 
such  cases,  the  rights  of  private  property  must  be  made  subservient  to  the 
public  welfare;    and   it  is  the   inuninent  danger   and  the  actual  necessity 
which  furnish  the  justification.     Salus  populi  suprema  lex."     In  re  Cheese- 
brough,    (1879)    78  N.  Y.  232,  affirming  17  Hun  661.     To  the  same  effect 
Litchfield  v.  Bond,  (1906)  186  N.  Y.  66,  78  N.  E.  719,  reversing  106  App.  Div. 
229,  93  N.  Y.  S.  1018;  In  re  Tuthill,   (1900)    163  N.  Y.  133,  57  N.  E.  303, 
79  A.  S.  R.  574,  49  L.  R.  A.  781,  affirming  36  App.  Div.  492,  55  N.  Y.  S.  657; 
People  V.  Hawkins,   (1898)    167  N.  Y.  1,  51  N.  E.  257,  68  A.  S.  R.  736,  42 
L.  R.  A.  490,  affirming  20  App.  Div.  494,  47  N.  Y.  S.  56;  In  re  Jacobs,  (-1886) 
98  N.  Y.  98,  50  Am.  Rep.  636;  Russell  v.  New  York,  (1845)  2  Denio  461.    See 
also  Wynehamer  v.  People,   (1856)    13  N.  Y.  378.     This  principle,  however, 
cannot  be  extended  so  as  to  admit  of  a  permanent  occupation  or  appropri- 
ation   of    private    property    without    compensation    to    the    owner    thereof. 
Litchfield  v.  Bond,   (1906)    186  N.  Y.  66,  78  N.  E.  719,  reversing  105  App. 
Div.  229,  93  N.  Y.  S.  1016;  In  re  Cheesebrough,  (1879)  78  N.  Y,  232,  affirming 
17  Hun  561.    Thus,  where  the  agents  of  the  state,  for  the  purpose  of  estab- 
lishing a  boundary  line  between  counties,  enter  upon  private  land,  without 
statutory  authority  and  without  the  consent  of  the  owner,  and  appropriate 
a  strip  of  land  three  and  a  quarter  miles  in  length  and  several  feet  wide,  fell 
trees  thereon  and  otherwise  damage  the  property,  they  are  individually  liable 
for  their  trespass.    While  the  state  has  the  right  to  enter  upon  private  lands 
for  the  purpose  of  surveying  and  locating  boundary  lines,  its  agents  exceed 
their  lawful  powers  when,  without  provision  for  compensation,  they  inflict 
substantial  and  permanent  damages  upon  property  in  locating  a  permanent 
base  line,  although  the  work  is  done  with  due  care  and  skill,  as  the  case 
''presented  no  exigency  that  required  the  immediate  and  arbitrary  exercise 
of  the  police  power  or  the  law  of  overwhelming  necessity  in  the  invasion  of 
private  rights."    Litchfield  v.  Bond,  supra. 

Declaration  of  nuisance. —  Nothing  in  this  provisioi^  contained  precludes 
tlie  legislature  from  enlarging  the  category  of  public  nuisances,  or  from 
declaring  places  or  property  used  to  the  detriment  of  the  public  interests 
public  nuisances,  although  not  such  at  common  law.  Having  declared  prop- 
erty or  its  use  a  nuisance,  the  legislature  may  lawfully  provide  for  its 
abatement  Lawton  v.  Steele,  (1890)  119  N.  Y.  226,  23  N.  E.  878,  16  A.  S.  R. 
813,  7  L.  R.  A.  134,  affirmed  152  U.  S.  133,  14  S.  Ct.  499,  38  *U.  S.  (L.  ed.) 
385;  People  v.  New  York  Edison  Co.,  (1913)  159  App.  Div.  786,  144  N.  Y.  S. 
707;  Clement  v.  May,  (1909)  136  App.  Div.  199,  120  N.  Y.  S.  588;  People 
V.  Rosenberg,  (1893)  67  Hun  52,  22  N.  Y.  S.  56,  reversed  on 
other  grounds  138  N.  Y.  410.  See  also  Rochester  v.  Macauley-^en 
Milling  Co.,  (1910)  199  N.  Y.  207,  92  N.  E.  641,  32  L.  R.  A. 
(N.  S.)  554,  affirming  130  App.  Div.  908,  115  N.  Y.  S.  1115.  "It  is  well 
settled  that  the  legislature  has  powers  to  enlarge  the  catalogue  of  publii 
miisances  and  declare  places  or  property  used  to  the  detriment  of  publii 
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interests  or  to  the  injury  of  the  health,  morals  or  welfare  of  the  oommnnity 
public  nuisances,  although  not  such  at  common  law."  Clement  ▼.  May, 
(1909)  136  App.  Div.  199,  120  N.  Y.  S.  588.  However  the  powers  of  declar- 
ing property,  or  its  use,  a  nuisance,  is  coextensive  only  with  necessity  of  ita 
exercise.  It  cannot  be  exerted  where  no  public  interest  is  involved  arbi- 
trarily to  declare  property  nuisances  for  this  purpose  of  devoting  it  to 
destruction.  Colon  v.  Lisk,  (1897)  163  N.  Y.  188,  47  N.  E.  302,  60  A.  S.  K. 
609,  affirming  13  App.  Div.  195,  43  N.  Y.  S.  364;  People  v.  New  York  Edison 
Co.,  (1913)  159  Afip.  Div.  786,  144  N.  Y.  S.  707.  See  also  Lawton  v.  Steele, 
(1890)  119  N.  Y.  226,  23  N.  E.  878,  16  A.  8.  R.  813,  7  L.  R.  A.  134,  affirmed 
162  U.  S.  133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385.  Thus,  chapter  383,  Laws 
of  1896,  providing  for  the  summary  forfeiture  of  any  boat  or  vessel  dia- 
tnrbing  the  oyaters  planted  or  cultivated  by  one  other  than  the  owner  of  the 
boat  or  vessel,  is  an  infraction  of  this  provision  as  authorizing  a  depriva- 
tion of  property  without  due  process  of  law  and  cannot  be  sustained  on  the 
ground  that  the  boat  or  vessel  disturbing  the  oysters  constitutes  a  public 
Bnisance.  No  public  interest  is  involved  in  the  protection  of  private  oyster 
beds.    Colon  v.  Lisk,  supra.    See  infra,  this  note,  p.  130,  <l.  Notice  and  Bearing, 

Prohibition  of  prosecution  of  trade  on  Sunday.— An  act  (L.  1895,  ch.  823) 
which  makes  it  a  misdemeanor  for  any  person  to  carry  on  or  engage  in  the 
borinesB  or  work  of  a  barber  on  the  first  day  of  the  week,  except  that  in  the 
eity  of  New  York  and  in  the  village  of  Saratoga  Springs,  such  business  may  bo 
carried  on  until  one  o'clock  of  the  afternoon  of  that  day,  is  a  valid  ex^^ise 
of  the  police  power  by  the  legislature  calculated  to  preserve  the  public  peace 
and  is  not  objectionable  hereunder  as  unwarrantably  depriving  barbers  of 
the  use  of  their  premises  and  tools.  People  v.  Hanover,  (1896)  149  N.  Y. 
195,  48  N.  E.  541,  62  A.  S.  R.  707,  31  L.  R.  A.  689,  affirming  1  App.  Div. 
469,  S7  N.  Y.  a  S14;  writ  of  error  dismissed  170  U.  S.  408,  18  S.  Ct.  631. 
42  U.  S.  (L.  ed.)   1087. 

Dissolution  of  Insolvent  corporations. —  Statutory  provisions  (ch.  90, 
L.  1869)  for  arresting  the  business  of  a  corporation  when  its  further  prosecu- 
tion will  be  injurious  to  the  public  interests  are  not  repugnant  to  this  pro- 
vision. "The  corporation,  in  such  case,  is,  in  no  proper  sense,  deprived  of 
its  property.  That  is  taken  for  the  payment  of  its  debts  and  distribution 
among  those  who  are  entitled  to  the  same."  Atty.-Gen.  v.  North  America 
Life  Ins.  Co.,   (1880)  82  N.  Y.  172. 

Regulation  of  service  of  minor  child. —  While  the  legislature  would  seem 
unable  arbitrarily  to  deprive  a  parent  of  the  right  to  the  services  of  Iiis 
minor  child,  it  is  competent  by  virtue  of  its  police  power  to  enact  statutes 
forbidding  the  employment  of  minors  under  conditions  prejudicial  to  their 
physical,  mental,  or  moral  wellbeing.  Thus,  a  provision  (Penal  Code,  §  292) 
declaring  it  a  misdemeanor  to  exhibit  a  female  child  imder  fourteen  years 
of  age  in  a  theatrical  or  any  other  dangerous  or  injurious  exhibition,  docs 
not  violate  this  clause.  People  v.  Ewer,  (1894)  141  N.  Y.  129,  36  N.  E.  4, 
38  A.  S.  R.  788,  26  L.  R.  A.  794,  affirming  70  Hun  239,  24  N.  Y.  S.  500.  j 

Sequirement  of  safe  appliances. —  The  provisions  of  the  Labor  Law  (§§18,  j 

19)  forbidding  an  employer  to  furnish  to  his  employees  a  scaffold  not  reach-  ! 

ing  a  certain  standard  of  safety   and  making  an  employer  violating  that  I 

mandate  liable  for  injuries  occasioned  by  the  weakness  of  the  scaffold,  is 
oonafcitutional.     Smith  v.  Variety  Iron,  etc..  Works  Co.,    (1911)    147  App.  j 

Div.  242,  131  N.  Y.  S.  1033. 

Inhibition  of  running  of  animals  at  large  on  highway. —  By  virtue  of  its 
power  to  secure  to  the  people  the  free  and  untrammeled  use  of  public  high- 
ways, the  legislature  is  competent  to  prohibit  the  running  at  large  of  animals 
thereon.  Campbell  v.  Evans,  (1871)  45  N.  Y.  356.  See  also  Leavitt  v. 
Thompson,  (1873)  62  N.  Y.  62,  reversing  56  Barb.  542. 

Restriction  of  slaughtering  to  particular  localities. —  Regulations  of  a 
loeal  board  of  health  providing  that  cattle  shall  not  be  driven  upon  certain 
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Btreetfl  of  a  city  except  at  certain  hours  and  that  the  business  of  slaughtering 
cattle  shall  not  be  carried  on  in  a  particular  portion  of  the  city,  do  not 
operate  to  deprive  any  one  of  property.  Metropolitan  Board  of  Health  v. 
Heister,  (1868)  87  N.  Y.  661.  In  that  case  this  was  said:  "These  regula- 
tions take  away  no  man's  property.  If  Mr.  Heiater  owns  cattle,  his  owner- 
aihip  is  not  interfered  with.  He  may  sell,  exchange  and  traffic  in  the  same 
manner  as  any  other  person  owning  cattle  may  do.  If  he  owns  a  slaughter- 
house, his  property  remains  intact.  He  may  s^ll  it,  mortgage  it,  devise  it 
or  give  it  away,  and  may  use  it  just  as  any  other  man  or  all  other  men  in 
the  state  combined  may  do.  Simply,  the  health  regulations  of  the  district 
operate  upon  his  slaughter-house  in  the  same  manner  that  they  do  upon  live 
property  owned  by  all  others,  and  the  use  of  the  streets  for  dangerous 
purposes  or  the  prosecution  of  a  business  dangerous  to  the  public  health  is 
regulated  by  the  ordinances  in  question.  This  practice  is  not  forbidden  by 
the  constitution,  and  has  been  recognized  from  the  organization  of  the  state 
government,  and  is  to  be  found  in  nearly  every  city  or  village  charter  which 
has  been  granted  by  the  legislature." 

Disposition  of  garbage. —  It  is  within  the  power  of  a  mimicipality  not  only 
to  impose  reasonable  restrictions  and  regulations  upon  the  manner  of 
removing  garbage,  but  also,  if  it  sees  fit,  to  assume  exclusive  control  of  the 
subject,  and  to  provide  that  garbage  and  refuse  matter  shall  be  removed  only 
by  the  officers  of  the  city  or  by  a  contractor  hired  by  the  city  or  by  some 
single  individual  to  whom  an  exclusive  license  is  granted  for  the  purpose. 
This  action  of  a  municipality  in  making  an  exclusive  provision  of  that  nature 
is  not  invalid  as  working  a  deprivation  of  property  although  it  necessarily 
operates  to  cut  off  the  rights  of  private  parties  to  remove  garbage.  Roch- 
ester V.  Gutberlett,  (1914)  211  N.  Y.  309,  106  N.  E.  548,  Ann.  Cas.  1916C 
483,  L.  R.  A.  1915D  209,  affirming  161  App.  Div.  900,  136  N.  Y.  8.  1104. 

Prohibition  of  removal  of  beach.—  Chapter  190  of  Laws  of  1878,  making  it 
unlawful  for  any  person  to  remove  any  sand,  earth  or  clay  from  a  certain 
beach  from  within  twenty  feet  of  ordinary  high-water  mark,  in  such  a  manner 
as  injuriously  to  affect  a  boulevard  or  meadow  adjacent  to  the  beach,  is  an 
enactment  passed  in  exercise  of  the  police  power  and  is  therefore  constitu- 
tional and  valid  as  against  one  in  possession  and  having  title  to  such  beach. 
Hodges  V.  Perrine,  (1881)  24  Hun  516. 

Removal  and  reinterment  of  dead  in  cemeteries. —  "The  power  of  the 
legislature  to  prohibit  interments  in  or  to  remove  the  dead  from  cemeteries 
which  in  the  advance  of  urban  population  may  be  detrimental  to  the  public 
health  or  in  danger  of  becoming  so,  is  not  at  this  day  a  debatable  question." 
Went  V.  Methodist  Protestant  Church,  (1894)   80  Hun  266,  30  N.  Y.  S.  167. 

Prohibition  of  sale  of  fowl  placed  on  cold  storage  prior  to  removal  of  crop 
and  entrails. —  The  ordinance  of  the  city  of  Schenectady,  enacted  under  sec- 
tion 36  of  its  charter,  prohibiting  the  sale  or  offering  for  sale  within  saia 
city  of  any  dead  fowl  which  has  been  placed  in  cold  storage  prior  to  the 
removal  of  the  entrails  and  crop,  is  a  valid  exercise  of  the  police  power  and 
is  not  repugnant  to  this  provision.  People  v.  Reicherter,  (1908)  128  App. 
Div.  675,  112  N.  Y.  S.  936. 

Inhibition  of  nse  as  food  for  animals  of  refuse  from  sanitarium  for  con- 
sumptives.—  A  village  board  of  health  has  no  power  to  prohibit  the  bringing 
of  fresh  table  and  kitchen  refuse  from  a  saiiitarium  for  consumptives  into 
the  corporate  limits  of  the  village  as  food  for  hogs  and  fowls,  where  it  is 
not  shown  that  such  refuse  from  the  sanitarium  for  consumptives  is  any 
more  dangerous  to  the  community  than  similar  refuse  from  a  hotel.  People 
V.  Van  Fradenburgh,  (1903)  81  App.  Div.  259,  80  N.  Y.  S.  834. 

Inhibition  of  sale  in  other  than  original  package. —  A  statute  (§  364, 
subd.  6,  Penal  Code  prior  to  amendments  of  1908)  declaring  one  guilty  of 
a  misdemeanor  ''who  knowingly  sells,  offers  or  exposes  for  sale,  any  goods 
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which  are  represented  in  any  manner,  by  word  or  deed,  to  be  the  manu- 
facture or  product  of  any  person,  firm  or  corporation,  oth^  than  himself, 
unless  such  goods  are  contained  in  the  original  packages  and  under  the 
labels,  marks  or  names  placed  thereon  by  the  manufacturer  who  is  entitled 
to  use  such  marks,  names,  brands  or  trade  marks"  is  an  enactment  in 
proper  exercise  of  the  police  power  and  is  not  objectionable  hereunder. 
People  V.  Luhrs,  (1908)  195  N.  Y.  377,  89  N.  E.  171,  26  L.  R.  A.  (N.  S.) 
473,  affirming  127  App.  Div.  634,  111  N.  Y.  S.  749. 

Compulsory  filing  of  contract  of  conditional  sale. —  Statutes  (§  112,  Lien 
Law,  and  §  82,  Personal  Property  Law)  providing  that  contracts  for  the  con- 
ditional sale  of  chattels  attached  to  a  building  shall  not  be  valid  as  against 
subsequent  bona  fide  purchasers  or  incumbrancers  of  the  premises  unless  filed 
in  accordance  with  law,  are  constitutional  even  where  applied  to  articles 
not  so  attached  as  to  become  part  of  the  realty.  Central  Union-  Gas  Co. 
V.  Browning,   (1911)    146  App.  Div.  783,  131  N.  Y.  S.  464. 

Subjection  of  property  of  third  person  in  possession  of  guest  to  innkeeper's 
lien. —  An  act  (L.  1897,  ch.  418)  giving  an  innkeeper  a  lien  upon  goods 
owned  by  a  third  person  in  the  rightful  possession  of  a  guest  is  not  violative 
of  any  constitutional  right.  "The  right  which  an  innkeeper  has  to  require 
payment  in  advance  for  the  accommodation  of  a  guest  in  view  of  the  uncer- 
tain length  of  time  that  the  guest  may  stay  at  the  inn  and  imcertainty  in 
regard  to  what  may  be  required  by  the  guest  in  the  way  of  accommodation 
from  day  to  day  is  insufficient  as  a  practical  means  of  protection  to  the 
innkeeper.  Unless  the  innkeeper's  lien  extends  to  all  the  luggage  and  goods 
which  the  guest  brings  to  the  inn,  and  for  which  the  innkeeper  becomes 
responsible  as  a^i  insurer,  an  opportimity  is  afforded  by  which  great  fraud 
might  be  perpetrated  upon  the  innkeeper  through  a  relative  or  other  person 
claiming  the  ownership  of  the  luggage  and  goods  in  the  possession  of  the 
guest."  Waters  v.  Gerard,  (1907)  189  N.  Y.  302,  82  N.  E.  143,  121  A.  S.  R. 
886,  12  Ann.  Cas.  397,  24  L.  R.  A.  (N.  S.)  958,  affirming  106  App.  Div.  431, 
94  N.  Y.  S.  702.  See  infra,  this  note,  p.  123,  Nature  <md  Elements  of  Due 
Process  of  Lcno  —  Generally, 

Regulation  of  sales  in  bulk. —  Chapter  628  of  the  Laws  of  1902,  making 
the  sale  of  merchandise  in  bulk  fraudulent  and  void  as  against  creditors  of 
the  seller  unless  certain  arbitrary  conditions  prescribed  therein  are  com- 
plied with,  violates  those  clauses  of  the  federal  and  state  constitutions  pro- 
viding that  no  person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law,  and  that  no  state  shall  deny  to  any  person  the  equal 
protection  of  its  laws.  Wright  v.  Hart,  (1905)  182  N.  Y.  330,  75  N.  E.  404, 
3  Ann.  Cas.  263,  2  L.  R.  A.  (N.  S.)  338,  reversing  103  App.  Div.  218,  93 
N.  Y.  S.  60.  But  see  the  decision  of  the  United  States  Supreme  Court 
upholding  the  constitutionality  of  a  similar  act  of  another  state.  Lemieux 
▼.  Young,  211  U.  S.  489,  affirming  79  Conn.  434. 

Compulsory  statement  of  origin  of  article  offered  for  sale. —  Apparently, 
"  any  attempt  to  carry  the  police  power  to  such  an  extent  as  to  require  the 
owner  of  an  article  of  property  kept  for  sale,  ...  to  label  it  with  the 
history  of  its  origin  and  to  indicate  the  place  where  it  was  made  and  the 
class  of  workmen  that  produced  it,  and  to  enforce  such  regulations  by  the 
aid  of  the  criminal  law,  must  be  regarded  as  an  inexcusable  and  intolerable 
invasion  of  the  rights  and  liberty  of  the  citizen."  Wherefore,  an  act  (ch. 
931,  L.  1896)  requiring  all  goods  made  by  convict  labor  in  any  penal  insti* 
tution  to  be  labeled  "  convict  made  "  before  being  sold  or  exposed  for  sale, 
and  declaring  the  possession  for  the  purpose  of  sale,  or  the  offering  for  sale, 
of  such  an  article  without  that  label  a  misdemeanor,  is  an  imwarrantable 
interference  with  the  right  of  an  individual  to  earn  a  living  by  dealing  in 
the  articles  embraced  within  the  scope  of  the  law.  Per  O'Brien,  J.,  ic 
People  V.  Hawkins,  (1898)  157  N.  Y.  1,  51  N.  E.  257,  68  A.  S.  B.  736,  42 
L.  R.  A.  490,  affirming  20  App.  Div.  494,  47  N.  Y.  S.  56.  The  views  set  on* 
above,  though  contained  in  the  prevailing  opinion  of  the  court,  were  not 
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coneurred  in  by  the  majority  of  the  judges,  the  case  being  d)ecided  on  other 
gnrandt.  Judge  Bartlett,  with  whom  concurred  Chief  Judge  Parker,  filed  • 
strong  dissenting  opinion  wherein  he  stated  views  to  the  contrary. 

Prohibition  of  dense  smoke. —  Section  181  of  the  Sanitary  Code  of  the  city 
of  New  York,  providing  that  "No  person  shall  cause,  suffer  or  allow  dense 
smoke  to  be  discharged  from  any  building,  vessel,  stationary  or  locomotive 
engine  or  motor  vehicle,  place  or  premises  within  the  city  of  New  York,  or 
upon  the  waters  adjacent  thereto,  within  the  jurisdiction  of  said  city,"  is 
constitutional.  People  v.  New  York  Edison  Co.,  (1913)  169  App.  Div.  786, 
144  N.  Y.  S.  707. 

Limitation  on  height  of  buildings. —  The  legislature  is  competent  to  enact 
a  statute  (ch.  454,  L.  1885)  providing  that  the  "height  of  all  dwelling- 
housee  and  of  all  houses  used,  or  intended  to  be  used  as  dwellings  for  more 
than  one  family,  thereafter  to  be  erected  in  the  city  of  New  York,  .  .  . 
shall  not  exceed  .  .  .  eighty  feet  upon  all  streets  and  avenues  exceeding 
sixty  feet  in  width."    People  v.  D'Oench,  (1888)   HI  N.  Y.  359,  18  N.  E.  862. 

Segulation  of  display  advertising. —  The  legislature  is  incompetent  to 
authorize  a  mimicipal  corporation  absolutely  to  prohibit  the  posting  of  all 
advertisements  upon  fences  inclosing  private  property  fronting  on  or  adja- 
cent to  a  public  park.  Wherefore,  chapter  378,  Laws  of  1897,  is  unconsti- 
tutional in  so  far  as  it  attempts  to  delegate  such  authority.  People  v. 
Green,  (1903)  85  App.  Div.  400,  82  N.  Y.  S.  460.  In  that  case  the  court 
said :  "  While  the  legislature  might  prohibit  such  a  structure  as  would 
expose  those  using  the  parks  or  streets  to  danger;  or  prevent  the  exhibits 
of  immoral  advertisements  or  pictures,  or  the  use  of  property  in  a  way  that 
would  endanger  the  health  of  the  community,  it  has  no  power  to  prevent  the 
owners  of  private  property  adjacent  to  a  public  park  from  using  their 
property  to  advertise  what  they  or  others  have  to  sell  so  long  as  the  public 
health  or  welfare  is  not  affected;'  and  being  without  power  to  prohibit,  they 
are  without  power  to  require  the  consent  of  any  public  officer  before  the 
property  can  be  used  for  that  purpose." 

Limitation  on  height  of  billboard. —  An  ordinance,  enacted  in  pursnanoe 
of  statutory  authority,  prohibiting  the  erection  of  billboards  exceeding  six 
feet  in  height,  except  with  the  permission  of  the  common  council,  after 
notice  in  writing  of  the  application  for  the  permit,  to  the  owners,  occupants 
or  agents  of  all  houses  and  lots  within  a  distance  of  200  feet  from  where 
such  billboard  is  to  be  erected  does  not  contravene  this  provision  but  is  a 
reasonable  exercise  of  the  police  power  and  therefore  valid.  Kochester  v. 
West,  (1900)  164  N.  Y.  510,  58  N.  E.  673,  79  A.  S.  R.  659,  53  L.  R.  A.  648, 
affirming  29  App.  Div.  125,  51  N.  Y.  S.  482. 

Prohibition  of  manufactnre  of  tobacco  in  tenement. —  An  act  (eh.  272, 
L.  1884)  prohibiting,  in  certain  arbitrary  cases,  the  manufacture  of  cigars 
and  the  preparation  of  tobacco  in  any  form,  in  tenement  houses,  unwar- 
rantably restricts  the  owner  or  lessee  of  a  tenement  house  in  his  use  and 
enjoyment  thereof.  The  prohibition,  though  ostensibly  in  the  interests  of 
tlie  public  health,  actually  has  no  reasonable  connection  with  that  end  and 
must  be  adjudged  void.  In  re  Jacobs,  (1885)  98  N.  Y.  98,  50  Am.  Rep.  636, 
affirming  33  Hun  374. 

Hegulation  of  storage  of  inflammables. —  The  Code  of  Ordinances  of  the  city 
of  New  York  authorized  by  chapter  899,  Laws  of  1911,  is  not  unconstitu- 
tional in  providing  that  "no  garage  permit  allowing  the  storage  of  volatili 
inflammable  oil  shall  be  issued  for  any  building,  shed  or  inclosure —  (a) 
which  is  situated  within  fifty  (50)  feet  of  the  nearest  wall  of  a  building 
occupied  as  a  school."  That  regulation  is  a  fair  and  reasonable  measiurs 
promotive  of  the  public  safety  and  must  be  sustained  even  though  it  lessens 
the  Talue  of  properties  that  had  been  used  prior  to  its  enactment  for  garage 
purpoees.  Mcintosh  v.  Johnson,  (19II)  211  N.  Y.  265,  105  N.  E.  414. 
L.  m.  A.  1915D  603,  affirming  160  App.  Div.  568,  145  N.  Y.  S.  763. 
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Inhibition  of  mannfactnre  of  explosive  in  tenement  honse^-Apparently,  a 
statute  whieh  provides  '*that  a  person  who  manufactures  gunpowder,  dyna- 
mite, nitro-glycerine,  liquid  or  compressed  air  or  gases  (excepting  acetylene 
gas  and  other  gases  used  for  illuminating  purposes),  naphtha,  gasoline, 
benzine  or  any  other  explosive  compoimds  or  manufactures  ammunition, 
fireworks,  or  other  articles  of  which  such  substances  are  component  part, 
in  a  cellar,  room  or  apartment  of  a  tenement  or  dwelling  house,  or  any 
building  occupied  in  whole  or  in  part  for  living  purposes,  is  guilty  of  a 
misdemeanor,"  if  construed  to  prohibit  the  manufacture  in  a  tenement  house 
of  soda  water  of  which  compressed  carbonic  gas  forms  a  component  part, 
is  constitutional  and  valid.  People  v.  Lichtman,  (1901)  85  App.  Dir.  76, 
72  N.  Y.  S.  511,  reversed  on  other  grounds  (1903)  173  N.  Y.  63,  66  N.  E.  864. 

(2)     Impoaitum  of  Eafpenae  o»  Property  Ovmer, 

Generally. —  The  legislature  is  competent  to  require  an  owner  of  property 
at  his  expense  to  make  improvement  therein  to  the  end  that  it  may  conform 
to  the  requirements  of  police  regulations.  Tenement  House  Dept.  v.  Moeschen, 
(1904)  179  N.  Y.  326,  72  N.  E.  231,  1  Ann.  Cas.  439,  70  L.  R.  A.  704,  affirming 
89  App.  Div.  526,  85  N.  Y.  S.  704,  90  App.  Div.  603,  and  affirmed  203 
U.  S.  683;  Health  Dept.  v.  Trinity  Church,  (1895)  145  N.  Y.  32, 
39  N.  E.  833,  45  A.  S.  R.  579,  27  L.  R.  A.  710;  New  York  v.  Williams, 
(1857)  16  N.  Y.  502;  Swanberg  v.  New  York,  (1908)  123  App.  Div.  774, 
108  N.  Y.  S.  364.  The  legislature,  in  the  exercise  of  its  police  power,  "  may 
direct  that  certain  improvements  shall  be  made  in  existing  houses  at  the 
owners'  expense,  so  that  the  health  and  safety  of  the  occupants  and  of  the 
public  through  them  may  be  guarded."    Health  Dept.  v.  Trinity  Church,  supra. 

Inclosure  of  hoistway. —  The  ordinance  of  the  common  council  of  New 
York,  requiring  hoist  ways  in  stores  and  other  buildings  to  be  inclosed  by  a 
railing  and  closed  by  a  trap-door  upon  the  completion  of  the  business  of  each 
day,  is  a  reasonable  police  regulation,  and  does  not  arbitrarily  interfere 
with  private  property.     New  York  v.  Williams,   (1857)    16  N.  Y.  502. 

Provision  for  supply  of  water  in  tenements. —  The  provision  of  the  New 
York  Consolidation  Act  (§  663,  ch.  410,  Laws  of  1882,  amended  by  ch.  84, 
Laws  of  1887),  declaring  that  tenement  houses  in  the  city  previously  erected 
shall  be  furnished  by  the  owners  with  water,  "  when  they  shall  be  directed 
so  to  do  by  the  board  of  health,  in  sufficient  quantity  at  one  or  more  places 
on  each  floor  occupied  or  intended  to  be  occupied  by  one  or  more  families," 
is  not  objectionable  hereunder.  Health  Dept.  v.  Trinity  Church,  (1895) 
145  N.  Y.  32,  39  N.  E.  833,  45  A.  S.  R.  579,  27  L.  R.  A.  710. 

Installation  of  waterclosets  in  tenement  honse. —  The  provision  of  the 
** Tenement  House  Act"  (Laws  of  1901,  ch.  334,  {  100,  as  amended  by  Laws 
of  1902,  ch.  352,  §  47),  requiring  all  school  sinks,  and  privy  vaults,  in 
existing  tenement  houses  in  cities  of  the  first  class,  to  be  removed  and 
replaced  by  individual  waterclosets,  is  a  proper  and  constitutional  exercise 
of  the  police  power  of  the  state  for  the  protection  of  the  public  health. 
Tenement  House  Dept.  v.  Moeschen,  (1904)  179  N.  Y.  326,  72  N.  K  231, 
103  A.  S.  R.  910,  1  Ann.  Cas.  439,  70  L.  R.  A.  704,  affirming  89  App.  Div. 
626,  85  N.  Y.  S.  704,  90  App.  Div.  603,  86  N.  Y.  8.  1148,  and  affirmed  20S 
a.  S.  583. 

Installation  of  water  meters  at  expense  of  consumers. —  Section  475  of  the 
charter  of  the  city  of  New  York,  which  authorizes  the  water  mvpplj  oom- 
mission,  in  its  discretion,  to  place  meters  on  the  premises  of  consumers  at 
their  expense,  is  not  unconstitutional.  "While  it  is  true  that  the  dty  of 
New  York  in  delivering  water  to  private  individuals  acts  in  a  sense  as  a 
private  corporation,  yet  the  duty  and  obligation  of  the  municipality  to 
afford  fire  protection  and  to  safeguard  the  public  health  through  a  pure 
and  wholesome  supply  of  water,  makes  the  maintenance  of  the  water  systens 
more  of  the  nature  of  a  duty  owing  by  a  public  or  municipal  corporatioii« 
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and  to  say  that  it  is  not  within  the  province  of  the  state  legislature  in 
authorizing  the  city  of  New  York  to  construct  and  maintalii  a  water  plant, 
to  provide  for  placing  meters  upon  the  premises  of  those  who  are  to  use 
tjie  water,  on  the  theory  that  this  is  a  taking  of  the  property  of  the  indi- 
vidual without  due  process  of  law,  is  carrying  constitutional  limitations  to 
the  limit  of  absurdity."  Swanberg  v.  New  York,  (1908)  123  App.  Div. 
774,  108  N.  Y.  S.  364. 

Limitation  of  expenditure  imposable. —  The  amount  of  expenditure  that 
may  be  thus  required  does  not,  however,  rest  absolutely  in  tha  l^gidatlTV 
discretion.  "The  exaction  must  not  alone  be  reasonable  when  compared  with 
the  amount  of  the  work  or  the  character  of  the  improvement  demanded. 
Tiic  improvement  or  work  must  in  itself  be  a  reasonable,  proper  and  fair 
r exaction  when  considered  with  reference  to  the  object  to  be  attained.  If 
the  expense  to  the  individual  under  such  circumstances  would  amount  to 
a  very  large  and  unreasonable  sum,  that  fact  would  be  a  most  material 
one  in  deciding  whether  the  method  or  means  adopted  for  the  attainment 
of  the  main  object  were  or  were  not  an  unreasonable  demand  vpon  the  indi- 
vidual for  the  benefit  of  the  public.  Of  this  the  courts  must,  within  proper 
limits,  be  the  judges."  Health  Dept.  v.  Trinity  Church,  (1895)  145  N.  Y. 
32,  39  N.  B.  833,  45  A.  8.  R.  579,  27  L.  R.  A.  710.  To  the  same  effect,  Tene- 
ment House  Dept.  v.  Moeschen,  (1904)  179  N.  Y.  326,  72  N.  E.  231,  103 
A.  S.  R.  910,  1  Ann.  Gas.  439,  70  L.  R.  A.  704,  affirming  89  App.  Div.  526, 
85  N.  Y.  S.  704,  90  App.  Div.  603,  85  N.  Y.  S.  1148,  and  affirmed  203  U.  S. 
583;  People  ▼.  New  York  Edison  Co.,  (1913)  169  App.  Div.  786,  144  N.  Y.  S. 
707. 

(8)     0ame  tmd  Liquor  LoiM. 

Prohibition  of  possession  of  game  within  state. —  The  legislature  in  the 
exercise  of  its  police  power  is  competent  to  make  the  possession  of  game 
within  the  state  unlawful.  People  v.*  Hesterberg,  (1906)  184  N.  Y.  126, 
76  N.  E.  1032,  128  A.  S.  R.  628,  6  Ann.  Gas.  363,  3  L.  R.  A.  (N.  S.)  528, 
reversing  109  App.  Div.  295,  96  N.  Y.  S.  286  and  109  App.  Div. 
917,  96  N.  Y.  S.  296,  affirmed  211  U.  S.  31,  29  S.  Gt.  10,  53  U.  S.  (L.  ed.) 
76;  People  v.  Boatmen,  (1904)  180  N.  Y.  1,  72  N.  B.  505,  2  Ann.  Gas.  226, 
affirming  95  App.  Div.  469,  88  N.  Y.  S.  887;  Phelps  v.  Racey,  (1876)  60 
N.  Y.  10,  19  Am.  Rep.  140,  affirming  6  Daly  235;  People  v.  Waldorf-Astoria 
Hotel  Co.,  (1907)  118  App.  Div.  723,  103  N.  Y.  8.  434.  Thus,  the  Act  of 
1871  "for  the  preservation  of  game"  (§§  7,  8,  33,  ch.  721,  Laws  of  1871), 
prohibiting  any  person  from  having  in  his  possession  game  birds,  of  certain 
specified  kinds,  after  the  first  of  March,  although  killed  at  a  time  when, 
by  the  act,  the  killing  is  not  prohibited,  or  brought  from  another  state  where 
there  is  no  such  prohibition,  is  not  in  conflict  with  this  provision  so  far  as 
it  relates  to  game  acquired  after  its  passage.  Phelps  v.  Racey,  supra. 
Similarly,  the  provisions  of  the  Forest,  Fish  and  Game  Law,  prohibiting 
the  possession  of  game  coming  from  without  the  state  during  the  close  season 
is  not  unconstitutional  as  a  deprivation  of  property  without  due  process  of 
law,  and  is  a  valid  exercise  of  the  police  power  of  the  state.  People  v. 
Hesterberg,  supra;  People  v.  Waldorf-Astoria  Co.,  supra.  The  legislature 
cannot,  however,  by  statute  render  unlawful  the  possession  of  game  lawfully 
acquired  prior  to  the  enactment  of  the  statute.  Thus,  section  33  of  the 
Forest,  Fish  and  Game  Law  (ch.  209,  Laws  of  1900,  as  amended  by  ch.  517, 
Laws  of  1902)  is  unconstitutional  in  so  far  as  it  assiunes  to  declare  unlawful 
the  possession  of  snowbuntings  purchased  prior  to  the  date  of  enactment 
of  that  section.  People  v.  Cohen,  (1904)  91  App.  Div.  89,  86  N.  Y.  S.  475. 
See  also  Phelps  v.  Raoey,  (1875)  60  N.  Y.  10,  19  Am.  Rep.  140,  affirming 
S  Daly  235.  See  infra,  this  note,  p.  139,  Legislative  Enactment  as  Due  Process 
9f  Lmp. 
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SesnUtioB  of  ^adag  m  prirato  lako.— Tbe  eKdanbo  riglit  of  oa  owmt 
of  the  riparian  and  nnder-water  lands  of  a  lake  conneeting  wil^  a  public 
body  of  water,  to  fish  in  sudi  lake,  is  subject  to  legislation  enacted  for  the 
yaneral  good.     People  v.  Doxtater,    (1894)    75  Hun  472,  27  N.  Y.  S.  481. 

Regulation  of  liquor  traffic  generally. —  The  legislature  has  the  power  to 
r^ruiate,  control,  or  prohibit  the  sale  of  intoxicating  liquors  so  long  as  it 
does  not  destroy  existing  property  rights  therein.  Volans  ▼.  Owen,  (1878) 
74  N.  T.  526,  30  Am.  Rep.  337,  reversing  9  Hun  558;  Bertholf  v.  O'Reilly, 
(1878)  74  N.  T.  500,  30  Am.  Rep.  323,  affirming  8  Hun  16;  Wynehamer  ▼. 
People,  (1857)  IS  K.  T.  378;  Matter  of  Clement,  (1910)  141  App.  Div.  139, 
126  N.  Y.  S.  227;  Poople  v.  City  Prison,  (1896)  6  App.  Div.  520,  39  N.  Y.  S. 
582;  Franklin  v.  Schermerhom,  (1876)  8  Hun  112;  Baker  y.  Pope,  (1874) 
2  Hun  556;  People  v.  McKee,  (1908)  59  Misc.  369,  112  N.  Y.  a  885,  aifirmed 
126  App.  Div.  954,  111  N.  Y.  S.  1135.  See  infra,  this  note,  p.  139,  LegiaUUivi 
Enactment  as  Due  Prooeea  of  Lwu>. 

Imposition  on  liquor  vendor  of  liability  for  tort  of  one  intoxicated.— A 
statute  (ch.  646,  Laws  of  187S),  creating  a  ^  cause  of  action  for  damages, 
in  favor  of  a  person  injured  in  person  or  property  by  the  act  of  an  intoxicated 
person,  against  the  owner  of  real  property,  whose  only  connection  with  the 
injury  is  that  he  leased  the  premises  where  the  liquor  causing  the  intoxication 
was  sold  or  given  away,  with  knowledge  that  intoxicating  liquors  were  to 
be  sold  thereon,"  is  constitutional  and  valid.  Volans  v.  Owen,  (1878)  74 
N.  Y.  526,  30  Am.  Rep.  337,  roTenftng  9  Hun  558;  Bertholf  v.  O'Reilly, 
(1878)  74  N.  Y.  509,  30  Am.  Rep.  323,  affirming  8  Hun.  16. 

Prohibition  of  reissue  of  liquor  certificate  within  one  year  of  revocation.— 
The  provision  of  section  17,  subdivision  8,  of  the  Liquor  Tax  Law,  ai 
amended  by  chapter  144  of  the  Laws  of  1908,  to  the  effect  that,  where  a 
certificate  has  been  canceled  because  the  premises  for  which  it  was  issued 
have  been  suffered  to  become  disorderly  or  gambling  has  been  permitted 
thereon,  no  certificate  shall  be  issued  for  said  premises  to  any  person  for 
the  period  of  one  year  from  the  entry  of  the  final  order  of  cancellation,  is 
constitutional.  People  v.  McEee,  (1908)  59  Misc.  369,  112  N.  Y.  S.  385, 
affirmed  126  App.  Div.  954,  111  N.  Y.  S.  1136.  To  the  same  effect.  Matter 
of  Clement,  (1910)  141  App.  Div.  189,  126  N.  Y.  B.  227. 

Limitation  on  other  use  of  selling  place  of  liquors. —  The  power  of  the 
^gislature  to  regulate  the  traffic  in  intoxicating  liquors  includes  the  power 
to  determine  for  what  purposes  the  premises  on  which  such  liquors  are 
sold  shall  be  used.  Wherefore,  the  prohibition  of  the  Liquor  Tax  Law 
(ch.  112,  Laws  of  1896)  against  gifts  of  food  to  be  eaten  on  premises  where 
liquor  is  sold  is  not  unconstitutional  hereunder  as  depriving  an  occupant 
of  sueh  premises  of  the  free  ddsposition  of  his  property.  People  v.  City  Prison, 
(1896)  6  App.  Div.  520,  39  N.  Y.  a  582. 

(4)     Property  Affedwd  with  PubUe  Interest;  Property  a/  Ineompetente. 

Regulation  of  property  affected  with  public  interest*-^  When  private 
property  is  affected  by  a  public  interest,  it  ceases  to  be  juris  privati  only 
and  by  reason  of  its  public  character  becomes  subject  to  legislative  regula- 
tion and  control  to  a  far  greater  extent  than  is  property  devoted  entirely  to 
a  private  use.  Its  owner  may  be  limited  in  his  enjoyment  thereof  and  in  hit 
right  to  contract  with  respect  thereto  in  a  manner  unwarrantable  were  it 
not  affected  by  the  public  interest.  People  v.  Budd,  (1887)  117  N.  Y.  1, 
22  N.  E.  670,  682,  15  A.  S.  R.  460,  5  L.  R.  A.  559,  affirmed  143  U.  S.  517, 
12  S.  Ct.  468,  36  U.  8.  (L.  ed.)  247;  People  v.  King,  (1888)  110  N.  Y.  418, 
18  N.  E.  245,  6  A.  S.  R.  389,  1  L.  R.  A.  293,  affirming  42  Hun  186,  6  K.  Y. 
St.  Rep.  138;  Rochester,  etc.  Turnpike  Road  Co.  v.  Joel,  (1899)  41  App. 
Div    43,  58  K  Y.  S.  346;  Board  of  Fire  Underwritan  v.  Whipple,   (1896) 
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2  App.  Div.  361,  37  N.  Y.  S.  712;  Matter  of  Annon,  (1888)  60  Hun  413, 
2  N.  Y.  S.  275,  affirming  117  N.  Y.  621,  22  N.  E.  682,  mem.,  143  U.  S.  617, 
12  S.  Ct.  468,  36  U.  S.  (L.  ed.)  247;  People  v.  Thacher,  (1886)  42  Hun 
349,  3  N.  Y.  St.  Rep.  710;  Wallack  v.  New  York,  (1847)  3  Hun  84, 
affirmed  (1876)  67  N.  Y.  23.  See  supra,  p.  99,  Regulation  of  Public 
BusinesM,  Thus,  property  devoted  to  use  as  a  place  of  public  amuse- 
ment is  affected  with  a  public  interest.  People  v.  King,  (1888)  110  N.  Y. 
418,  18  N.  E.  246,  6  A.  S.  R.  389,  1  L.  R.  A.  293,  affirming  42  Hun  186, 
5  N.  Y.  S.  138;  People  v.  Thacher,  0886)  42  Hun  349,  3  N.  Y.  St.  Rep. 
710;  Wallack  v.  New  York,  (1874)  3  Hun  84,  affirmed  (1876)  67  N.  Y.  23. 
Wherefore  the  provision  of  the  Penal  Ck)de  (§  383),  declaring  that  "no 
citizen  of  this  state  can,  by  reason  of  race,  color  or  previous  condition  of 
servitude,  be  excluded  from  the  equal  enjoyment  of  any  accommodation, 
facility  *or  privilege  furnished  by  .  .  .  owners,  managers  or  lessees  of  theaters 
or  other  places  of  amusement,"  is  not  violative  of  this  provision.  People 
y.  King,  (1888)  110  N.  Y.  418,  18  N.  E.  245,  6  A.  S.  R.  389,  1  L.  R.  A.  293, 
aflirming  42  Him  186,  6  N.  Y.  S.  138.  And  an  act  (ch.  836,  Laws  of  1872) 
re<iuiring  places  of  public  amusement  in  the  city  of  New  York  to  be  licensed 
by  the  mayor  is  valid.  Wallack  v.  New  York,  (1874)  3  Hun  84,  affirmed 
(1876)  67  N.  Y.  23.     See  also  notes  under  Civil  Rights  Law. 

Management  of  property  of  incompetents. —  The  legislature,  in  the  exercise 
of  its  tutelary  power  over  the  persons  and  property  of  infants  and  others 
under  disability,  may  provide,  by  public  or  private  acts,  for  converting  real 
estate,  in  which  they  have  vested  or  contingent  interests,  into  personal 
property  or  securities,  when  necessary  for  their  benefit,  and  may  exercise 
this  power  as  well  in  respect  to  the  rights  of  persons  in  esse  as  to  the  con- 
tingent interests  of  persons  yet  to  be  born.  Sporza  v.  German  Sav.  Bank, 
(1907)  192  N.  Y.  8,  84  N.  E.  406,  affirming  119  App.  Div.  172,  104  N.  Y.  S. 
260;  Brevoort  v.  Grace,  (1873)  63  N.  Y.  246;  Leggett  v.  Hunter,  (1869) 
19  N.  Y.  445;  Jackson  v.  Babcock,  (1867)  16  N.  Y.  246.  See  also  In  re 
Protestant  Episcopal  Public  School,  (1864)  31  N.  Y.  674.  Accordingly,  an 
act  of  the  legislature  (ch.  442,  Laws  of  1863),  authorizing  the  Supreme 
Court,  upon  the  petition  of  the  cestuis  que  trust,  to  direct  the  sale  of  any 
part  or  parts  of  the  trust  estate  from  time  to  time,  as  might  be  judged 
calculated  to  promote  the  interests  of  the  infants,  whether  yet  in  b^ing  or 
not  and  providing  that  the  proceeds  should  be  applied  by  the  trustee  in 
paying  taxes  and  inciunbrances  upon  the  trust .  property,  or  repairing  and 
improving  the  unsold  portions,  or  invested  for  the  benefit  of  those  who  might 
become  interested  under  the  will  and  that  all  conveyances  under  the  act, 
if  executed  by  the  trustee,  should  vest  in  the  grantee  a  fee  simple  absolute 
against  all  persons,  whether  in  being  or  not,  who  might  have  or  acquire  any 
interest  under  the  will,  is  constitutional.    L^gett  v.  Hunter,  supra. 


4.     Nature  and  Elements  of  Due  Process  of  Law. 

a.    Generally. 

Definition. — **  Due  process  of  law,''  as  is  universally  conceded,  is  Bot 
susceptible  of  exact  and  comprehensive  definition,  its  meaning  necessarily 
varying  with  the  dissimilarity  in  the  proceedings  in  which  it  is  required 
People  V.  Adirondack  R.  CJo.,  (1899)  160  N.  Y.  225,  64  N.  E.  689,  reversing 
39  Apo.  Div.  34,  56  N.  Y.  S.  869,  and  affirmed  in  176  U.  8.  336,  20  8.  Ct  460, 
44  U/S.  (L.  ed.)  492;  Bertholf  v.  O'Reilly,  (1878)  74  N.  Y.  609.  30  Am. 
Rep.  323,  affirming  8  Hun  16;  Stuart  v.  Palmer,  (1878)  74  N.  Y.  188,  SO 
Am.  Rep.  289,  affirming  10  Hun  23;  Riglander  v.  Star  Oo.,  98  App.  Div.  101, 
90  N.  Y.  S.  772;  People  v.  St.  Saviour's  Sanitarium,  (1898)  84  App.  Div.  868, 
16  N.  Y.  S.  481.    Thus,  tkis  has  been  said:     '<  It  is  difficult  to  define  wtth 
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precision  the  exact  meaning  and  scope  of  the  phrase,  'due  process  of  law.' 
Any  definition  which  could  be  given,  would  probably  fail  to  comprehend  all 
the  cases  to  which  it  would  apply.  It  is  probably  wiser,  ...  to  leave  the 
meaning  to  be  evolved  'by  the  gradual  process  of  judicial  inclusion  and 
exclusion,  as  the  cases  presented  for  decision  shall  require,  with  the  reason- 
ing on  which  such  decisions  may  be  founded."  Stuart  v.  Palmer,  (1878) 
74  N.  Y.  183,  30  Am.  Rep.  289,  affirming  10  HUn  23;  Riglander  v.  Star  Co., 
(1904)  98  App.  Diy.  101,  90  N.  Y.  S.  772.  ''Due  procees  of  Imw"  is  deemed, 
however,  to  be  equivalent  in  meaning  to  the  phrase  "  law  of  the  land."  Ives 
V.  South  Buffalo  R.  Co.,  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156, 
34  L.  R.  A.  (N.  S.)  102;  People  v.  Adirondack  R.  Co.,  (1899)  160  N.  Y.  226, 
54  N.  E.  689,  reversing  39  App.  Div.  34,  56  N.  Y.  S.  869,  and  affirmed  in 
176  U.  S.  335,  20  S.  Ct.  460,  44  U.  S.  (L.  ed.)  492;  People  v.  Dunn,  167 
N.  Y.  528,  52  N.  E.  672,  43  L.  R.  A.  .247,  affirming  31  App.  Div.*  139,  62 
N.  Y.  S.  968;  Barry  v.  Port  Jervis,  (1901)  64  App.  Div.  268,  72  N.  Y.  S.  104. 
It  has  been  further  stated  generally  that  "due  process  of  law  undoubtedly 
means  in  the  due  course  of  legal  proceedings,  according  to  those  rules  and 
forms  which  have  been  established  for  the  protection  of  private  rights." 
Westervelt  v.  Gr^g,  (1854)  12  N.  Y.  202,  62  Am.  Dec.  160.  To  the  same 
effect,  Stuart  v.  Palmer,  (1878)  74  N.  Y.  183,  30  Am.  Rep.  289,  affirming 
10  Hun  23;  Campbell  v.  Evans,  (1871)  45  N.  Y.  356;  Rockwell  v.  Nearing, 
(1866)  36  N.  Y.  302,  reversing  44  Barb.  472;  People  v.  Leubischer,  (1898) 
34  App.  Div.  577,  54  N.  Y.  S.  869. 

The  assertion  has  also  been  frequently  made  that  due  process  of  law  in 
judicial  proceedings  is  law  in  its  regular  course  of  administration  through 
courts  of  justice  and  in  accordance  with  fundamental  principles  of  free 
government.  In  re  Barnes,  (1912)  204  N.  Y.  108,  97  N.  E.  608,  reversing 
147  App.  Div.  396,  132  N.  Y.  S.  908;  Ives  v.  South  Buffalo  R.  Co.,  201  N.  Y. 
271,  94  N.  E.  431,  Ann.  Cas.  1912B  166,  34  L.  R.  A.  (N.  S.)  162;  People  v. 
Johnson,  (1906)  185  N.  Y.  219;  77  N.  E.  1164;  People  v.  Dunn,  167  N.  Y. 
528,  52  N.  E.  572,  43  L.  R.  A.  247,  affirming  31  App.  Div.  139,  52  N.  Y.  S. 
968;  People  v.  Sickles,  (1898)  156  N.  Y.  541,  61  N.  E.  288,  affirming  26 
App.  Div.  470,  50  N.  Y.  8.  377;  Ward  v.  Boyce,  (1897)  162  N.  Y.  191,  46 
N.  E.  180,  36  L.  R.  A.  649,  affirming  80  Hun  499,  30  N.  Y.  S.  491;  Happy  v. 
Mosher,  (1872)  48  N.  Y.  313,  reversing  47  Barb.  501;  Sheppard  v.  Steele,  43 
N.  Y.  52,  3  Am.  Rep.  660;  People  v.  Leubischer,  (1898)  34  App.  Div.  677, 
64  N.  Y.  S.  869.  And  in  legislative  proceedings  due  process  would  seem  to 
require  "conformity  to  the  settled  maxims  of  free  governments,  observance 
of  constitutional  restraints  and  requirements,  and  an  omission  to  exercise 
powers  appertaining  to  the  judicial  or  executive  departments.'*  Bertholf  v. 
O'Reilly,  (1878)  74  N.  Y.  609,  30  Am.  Rep.  323,  affirming  8  Hun  16; 
People  V.  St.  Saviour's  Sanitarium,  (1898)  34  App.  Div.  363,  66  N  Y.  S.  431; 
Matter  of  Smith,  84  Hun  466,  32  N.  Y.  S.  317,  reversed  on  other  grounds 
(1895)   146  N.  Y.  68,  40  N.  E.  497,  48  A.  S.  R.  769,  28  L.  R.  A.  820. 

Procedure  sanctioned  by  usage. —  A  method  of  procedure  having  the  sanc- 
tion of  settled  usage  is  commonly  regarded  as  due  process.  Waters  v. 
Gerard,  (1907)  189  N.  Y.  302,  82  N.  E.  143,  121  A.  S.  R.  886,  12  Ann.  Caa 
397,  24  L.  R.  A.  (N.  S.)  968,  affirming  106  App.  Div.  431,  94  N.  Y.  S.  702, 
In  re  Davies,  (1901)  168  N.  Y.  89,  61  N.  E.  118,  56  L.  R.  A.  855,  reversing 
66  App.  Div.  246,  67  N.  Y.  S.  492;  People  v.  Adirondack  R.  Co.,  (1899)  160 
N".  Y.  225,  54  N.  E.  689,  reversing  39  App.  Div.  34,  56  N.  Y.  S.  869,  affirmed  in 
176  U.  S.  336,  20  S.  a.  460,  44  U.  8.  (L.  ed.)  492;  Lawton  v.  Steele,  (1890) 
119  N.  Y.  226,  23  N.  E.  878,  16  A.  S.  R.  813,  7  L.  R.  A.  134,  affirmed  168 
CJ.  S.  133,  14  S.  Ct.  499,  38  U.  8.  (L.  ed.)  386;  McMahon  v.  Palmer,  (1886) 
102  N.  Y.  176,  affirming  18  J.  &  S.  406,  and  affirmed  133  U.  S.  660;  Moran 
V.  Long  Island  City,  (1886)  101  N.  Y.  439,  6  N.  E.  80,  reversing  38  Hub 
122;  Hersee  v.  Porter,  (1886)  100  N.  Y.  403,  3  N.  E.  338;  Atty.-Gen.  v 
North  America  Life  Ins.  Co..    (1880)    82  N.  Y.  172;   Rockwell  v.  Nearing. 
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(1860)  35  N.  T.  302,  reveraing  44  Barb.  472;  Clemffiit  v.  May,  (1909)  136 
App.  Div.  199,  120  N.  Y.  S.  688.  See  also  Colon  v.  Luk,  (1897)  13  App.  Div. 
195,  43  N.  Y.  S.  364,  affirmed  (1897)  153  N.  Y.  188,  47  N.  E.  302,  60  A.  S.  R. 
609.  "The  proceedings  by  which  taxes  for  governmental  purposes  have  been 
assessed,  levied  and  collected  from  the  citizen  have  always  been  regarded  at 
administrative,  and  not  judicial  in  their  character,  and  to  constitute  due 
process  of  law  within  the  meaning  of  the  Constitution.  Such  proceedings 
have  from  necessity  been  exercised  by  governments  during  all  times,  by 
summary  methods  of  procedure,  and  to  require  the  deliberation  and  delay 
incidental  to  judicial  proceedings  in  the  exercise  and  enforcement  of  the 
taxing;  power  by  government  would  seriously  cripple  its  efficiency,  if  not 
destroy  its  exuiteiioe.''  McMahon  v.  Palmer,  (1886)  102  N.  Y.  176,  6  N.  E. 
400,  55  Am.  Rep.  796,  affirming  18  J.  &  S.  406.  Similarly,  a  statutory  pro- 
vision (§  1778,  Code  of  Civil  Procedure),  requiring  every  corporation  sued  on 
an  absolute  obligation  for  the  payment  of  money,  before  it  shall  be  allowed 
to  defend,  to  show  a  substantial  defense,  has  been  sustained  on  the  ground 
that  similar  practices  have  long  been  upheld  by  the  courts.  Moran  v.  Long 
Island  City,  (1886)  101  N.  Y.  439,  5  N.  E.  80,  reversing  38  Hun  122.  Again, 
the  legislature  may  authorize  a  tax  collector  to  levy  an  unpaid  tax  "  by. 
distress  and  sale  of  the  goods  and  chattels  of  the  person  who  ought  to  pay 
the  same,  or  of  any  goods  or  chattels  in  his  possession."  Hersee  v.  Porter, 
(1885)  100  N.  Y.  403,  3  N.  E.  338;  Pauly  v.  Wahle,  (1883)  29  Hun  116. 
"  In  view  of  this  long  continued  acquiescence  by  the  executive,  legislative 
and  judicial  departments  of  the  government  in  the  legislation  now  in  question, 
the  court  would  not,  we  think,  be  justified  in  departing  from  the  common 
understanding  that  the  statute  authority  to  seize  any  property  in  the  posses- 
sion of  a  person  taxed,  for  the  payment  of  the  taji^  justifies  the  seizure  and 
sale  of  the  property  of  a  third  person  so  situated."  Hersee  v.  Porter,  supra. 
For  a  like  reason  it  has  been  held  that  an  act  (Laws  of  1897,  ch.  418) 
giving  an  innkeeper  a  lien  upon  goods  owned  by  a  third  person  in  the  rightful 
possession  of  a  guest,  is  not  violative  of  any  constitutional  right.  Waters 
V.  Gerard,  (1907)  189  N.  Y.  302,  82  N.  E.  143,  121  A.  S.  R.  886,  12  Ann.  Cas. 
397,  24  L.  R.  A.  (N.  S.)  958,  affirming  106  App.  Div.  431,  94  N.  Y.  S.  702. 
This  provision  does  not  abolish  those  methods  prevalent  at  common  law  of 
summarily  abating  nuisances.  Lawton  v.  Steele,  (189G)  119  N.  Y.  226, 
23  N.  B.  878,  16  A.  S.  R.  813,  7  L.  R.  A.  134,  affirmed  152  U.  S.  133,  148 
S.  Ct.  499,  38  U.  S.  (L.  ed.)  385;  Clement  v.  May,  (1909)  136  App.  Div. 
199,  120  N.  Y.  S.  588.  See  also  Rockwell  v.  Nearing,  (1866)  35  N.  Y.  302, 
reversing  44  Barb.  472;  Colon  v.  Lisk,  (1897)  13  App.  Div.  195,  43  N.  Y.  S. 
364,  affirmed  (1897)  163  N.  Y.  188,  47  N.  E.  302,  60  A.  S.  R.  609.  See  infra, 
this  note,  p.  130,  d,  Notice  tmd  Hearing. 

Proceedings  for  commitment  pending  action  of  grand  jury. — ^A  person 
conunitted  by  order  of  a  magistrate  to  jail  on  a  charge  of  felony  to  await 
the  action  of  the  grand  jury,  is  not  deprived  of  his  liberty  without  due 
process  of  law.  ''He  may  not  be  indicted,  or,  if  indicted,  may  be  acquitted 
upon  trial.  Meanwhile  he  lies  in  jail,  awaiting  his  discharge  upon  the  final 
judgment  of  the  law  that  he  is  not  guilty.  In  the  absence  of  a  malicious 
prosecution,  it  has  never  been  alleged  that  he  was  deprived  of  his  liberty 
without  due  process  of  law  or  the  judgment  of  his  peers.  The  state  cannot 
take  all  steps  at  once,  and  when  provision  is  made  that  they  shall  be  taken 
one  after  another,  with  reasonable  care  and  expedition,  in  the  manner  and 
form  approved  by  experience  and  sanctioned  by  law,  the  individual,  who, 
mm  it  must  sometimes  happen,  suffers  a  temporary  deprivation  of  liberty, 
must  necessarily .  remain  without  remedy."  Ayers  v.  Russell,  50  Hun  282, 
3  N.  Y.  S.  338. 

Sight  of  court  to  set  aside  unfounded  indictment. —  The  courts  of  thii 
state  have  always  asserted  and  exercised  the  power  to  set  aside  indictmenta 
^hennver  it  has  been  made  to  appear  that  they  have  been  founded  without 
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eridBiioe,  or  upon  illegal  and  incompetent  testimony.  "This  power  is  based 
upon  the  inherent  right  and  duty  of  the  courts  to  protect  the  citizen  in  his 
constitutional  prerogatives  and  to  prevent  oppression  or  persecution.  It 
is  a  power  which  the  legislature  can  neither  curtail  nor  abolish,  and,  to  the 
extent  that  legislative  oiactments  are  designed  to  effect  either  of  these  ends, 
they  are  unconstitutional."  Accordingly,  section  313  of  the  Code  of  Criminal 
Procedure,  relating  to  the  grounds  upon  which  an  indictment  must  be  set 
aside  on  motion,  so  far  as  it  is  intended  to  regulate  only  matters  of  procedure 
which  involve  no  constitutional  rights,  is  valid  and  must  be  obeyed  by  the 
courts.  But  to  the  extent  that  it  curtails  the  power  to  the  court  to  set 
aside  indictments  not  supported  by  sufficient  evidence,  it  is  of  no  force. 
People  V.  Glenn,  (1903)  173  N.  Y.  395,  66  N.  E.  112,  affirming  64  App.  Div. 
167,  71  N.  Y.  8.  893.  Compare  People  v.  Rutherford,  (1900)  47  App.  Div. 
209,  62  N.  Y.  S.  224. 

Necessity  of  accurate  description  of  property  taken  in  invitum  for  publk 
use. —  Where  property  is  to  be  taken  against  the  consent  of  its  owner  by 
taxation  or  condemnation  proceedings,  there  must  be  in  the  instrument  effect- 
ing the  deprivation  a  sufficient  description  of  the  property  affected.  Thus, 
an  assessment  roll  which  does  not  describe  thi  land  assessed  or  state  the 
amount  thereof  is  void  hereunder.  Lawton  v.  New  Rochelle,  (1906)  114 
App.  Div.  883,  100  N,  Y.  S.  284;  Qinton  v.  Krull,  (1908)  125  App.  Div. 
157,   111   N.  Y.   S.   106. 

Transfer  of  possession  of  property  in  ez  parte  proceeding. —  The  possessor 
of  property  is  presumptively  its  owner.  He  cannot  be  compelled  in  an 
ex  parte  proceeding  to  deliver  it  to  an  adverse  claimant.  Wherefore, 
chapter  394  of  Laws  of  1870,  purporting  to  allow  an  executor  or  administrator 
by  a  summary  and  ex  parte  proceeding  to  secure  possession  of  property  alleged 
to  belong  to  the  deceased  but  in  the  hands  of  a  third  person,  unless  the  person 
holding  them  shall  give  security,  as  is  therein  provided,  is  unconstitutional 
and  void.  "  There  is  no  reason  why  the  conmion  law  rules,  applicable  to  the 
title  and  possession  of  property,  should  be  overthrown  for  the  benefit  of  an 
administrator,  nor  why  an  administrator  should  have  a  summary  and  arbitrary 
remedy  to  recover  property,  unknown  to  the  laws  heretofore  and  not  applic- 
able to  other  suitors.  It  certainly  could  not  foe  tolerated  that  all  claimants 
of  property  could  get  possession  of  it  by  the  aid  of  such  an  examination  and 
warrant  of  weizare.  It  cannot  be  that  the  legislature  could  give  to  justices  of 
the  peace  general  jurisdiction  to  do  this  thing.  And  yet,  if  this  law  be  valid, 
the  same  power  may  be  given  to  a  justice  of  the  peace,  or  other  officer,  to  seize 
and  summarily  dispose  of  any  property  in  the  possession  of  another  to  anyone 
who  claims  it  on  such  evidence  as  the  justice  may  deem  satisfactory.  This 
would  not  be  '  due  process  of  law,'  by  whieh  a  person  may  be  deprived  of  his 
property."     In  re  Beebe,    (1880)    20  Hun  462. 

Due  process  in  proceeding  of  disciplinary  tribunal — A  strict  observance 
of  the  rules  governing  the  conduct  of  cases  in  courts  of  law  is  not  required 
in  the  prooeedings  of  an  administrative  tribunal  vested  with  disciplinary 
power  over  those  engaged  in  public  service.  People  v.  Board  of  Police,  (1883) 
93  N.  Y.  97;  People  v.  Board  of  Police,  (1880)  20  Hun  402;  People  v.  Board 
of  Police,  (1883)  21  Hun  209;  In  re  Beebe,   (1880)  20  Hun  462. 

Requirements  of  due  process  in  proceedings  in  rem. — ^To  constitute  due 
process  of  law  in  a  proceeding  in  rem,  whereby  a  person  may  be  deprived 
of  his  property  without  personal  service  or  voluntary  appearance,  the  res 
must  be  seized  or  attached,  or  at  least  must  be  within  the  jurisdiction.  Thus, 
"the  judgment  of  a  court  of  a  sister  state  recovered  upon  trustee  process 
or  attachment  proceedings,  in  which  the  defendant  is  not  personally  served 
with  process,  and  does  not  appear,  is  effectual  only  to  bind  such  property  of 
the  debtor  as  is  found  within  the  jurisdiction.  It  can  form  no  basis  for  a 
personal  judgment  and  cannot  affect  the  title  of  property  not  seized  or 
attached,  and  not  within  the  jurisdiction  of  the  sovereignty  where  the  pro- 
ceedings are  had.*'    The  owner  of  a  note  who  resides  in  this  state  is  not  bound 
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by  a  judgment  of  a  justice  of  the  peace  in  Vermont  on  a  trustee  process 
adjudging  a  recovery  upon  the  note  in  favor  of  a  creditor^  of  the  owner's 
husband,  where  judgment  by  default  was  first  rendered  against  the  husband 
for  his  debt,  without  service  of  any  kind  upon  the  nonresident  husband  or 
wife,  or  any  proof  that  she  had  any  property  or  credits  within  the  state  of 
Vermont,  although,  after  disclosure  by  the  maker  of  the  note  as  trustee,  she 
was  personally  served  in  that  state  with  a  citation  to  show  cause  why  the 
note  should  not  be  applied  upon  the  judgment,  but  did  not  appear,  since 
the  final  proceeding  of  which  she  had  notice,  rested  upon  the  prior  judgment 
whieh  was  void  for  want  of  jurisdiction.  Ward  v.  Boyce,  (1897)  152  N.  Y. 
Ifl,  4t  V.  S.  18i,  36  L.  R.  A.  549,  affirming  80  Hun  499,  30  N.  Y.  S.  491. 

h.  JxmcujL  Pbochbdino. 

Veoessity.—- Whfle  a  judicial  proceeding  obviously  is  not  an  essential 
factor  in  every  proceeding  or  act  that  may  result  in  a  deprivation  of  right, 
it  would  seem  that  rights  of  person  or  property  cannot  be  made  contingent 
on  the  arbitrary  mandate  of  a  private  person  or  public  officer,  but  must  be 
jndicially  determined.  Wicks  v.  Monihan,  (1891)  130  N.  Y.  232,  29  N.  E. 
189,  14  L.  R.  A.  243;  Campbell  v.  Evans,  (1871)  45  N.  Y.  356;  Rockwell 
V.  Nearing,  (1886)  35  N.  Y.  302,  reversing  44  Barb.  472;  Austin  v.  Searing, 
(1857)  16  IT.  Y.  112,  69  Am.  Dec.  665;  Wynehamer  v.  People,  (1856)  13  N.  Y. 
378;  Westervelt  v.  Gregg,  (1854)  12  N.  Y.  202,  62  Am.  Dec.  160;  Born  v. 
Hopper,  (1905)  110  App.  Div.  218,  96  N.  Y.  S.  671;  Seaman  v.  Clarke,  (1901) 
eo  App.  Div.  416,  69  N.  Y.  S.  1002,  affirmed  (1902)  170  N.  Y.  594,  83  N.  E. 
1122;  People  v.  Leubischer,  (1898)  34  App.  Div.  577,  54  N.  Y.  S.  889.  See 
also  Cook  V.  Gregg,   (1871)   46  N.  Y.  439. 

Summary  seizure  and  sale  of  trespassing  animal. —  The  Act  of  1862,  ch.  459, 
so  far  as  it  authorizes  the  summary  seizure  and  sale  of  cattle  found  trespass- 
ing in  a  private  inclosure,  is  unconstitutional.  Such  a  summary  confiscation 
is  not  by  due  course  of  law.  Rockwell  v.  Nearing,  (1866)  35  N.  Y.  302, 
reversing  44  Barb.  472. 

Destruction  of  property  by  snperintendeat  of  buildings. —  The  legislature 
eannot  authorize  a  superintendent  of  buildings,  without  a  judgment  or  order 
of  a  competent  judicial  authority,  to  remove  or  cause  to  be  removed  the 
partitions  forming  bedrooms  in  a  hotel  on  the  revocation  of  the  tax  certifl- 
rsate  under  which  the  hotel  was  maintained.  Bom  v.  Hopper,  (1905)  110 
App.  Div.  218,  96  N.  Y.  S.  671. 

Forfeiture  by  corporate  edict. —  The  general  governing  body  of  an  associa- 
tion composed  of  various  subordinate  organizations  is  not  competent,  by 
virtue  of  its  general  governing  power  under  the  association  constitution,  to 
divest  any  one  of  the  constituent  organizations  of  title  to  property.  Wicks 
V.  Monihan,  (1891)  130  N.  Y.  232,  29  N.  E.  139,  14  L.  R.  A.  243;  Austin  v. 
Searing,  (1857)   16  N.  Y.  112,  69  Am.  Dec.  665. 

Commitment  by  individual — The  legislature  is  not  competent  to  confer 
upon  an  individual  who  has  no  judicial  power  vested  in  him  and  is  not  con- 
nected in  any  manner  with  the  courts  or  judicial  bodies  of  the  estate,  the 
authority  to  issue  process  by  which  a  person  is  deprived  of  his  liberty  or 
hia  property.  Thus,  section  920  of  the  Code  of  Civil  Procedure  is  void  if 
construed  ''  to  confer  upon  a  commissioner  appointed  by  the  courts  of  another 
state  to  take  testimony  in  this  state  power  to  punish  a  witness  appearing 
before  him  for  a  refusal  to  answer  any  question  that  the  party  to  the  action 
swears  is  material  and  necessary  upon  the  trial  of  the  action  in  the  other 
state  and  by  a  warrant  directed  to  a  sheriif  to  imprison  such  witness  until 
he  should  comply  with  the  directions  of  the  commissioner."  People  v.  Leu- 
bi«5her,   (1898)   34  App.  Div.  577,  54  N.  Y.  S.  869. 

Impartiality  of  tribunal. —  Due  process  of  law  would  seem  to  require  that 
no  man  shall  be  a  judge  in  his  own  cause.    In  re  Ryers,  (1878)  72  N.  7.  1« 
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28  Am.  Rep.  88,  affirming  10  Hun  92;  Matter  of  Fuller,  (1901)  62  App.  Div. 
428,  71  K.  Y.  S.  40.  However,  "  where  a  judicial  officer  has  not  so  direct  an 
interest  in  the  cause  or  matter  as  that  the  result  must  necessarily  affect  him 
to  his  personal  or  pecuniary  loss  or  gain,  or  where  his  personal  or  pecuniary 
interest  is  minute,  and  he  has  so  exclusive  jurisdiction  of  the  cause  or  matter 
by  constitution  or  by  statute,  as  that  his  refusal  to  act  will  prevent  any  pro- 
ceeding in  it,  then  he  may  act  so  far  as  that  there  may  not  be  a  failure  of 
remedy,  or,  as  it  is  sometimes  expressed,  a  failure  of  justice."  In  re  Ryers, 
supra.  And  chapter  173,  Laws  of  1901,  amending  chapter  908,  Laws  of  1896, 
which  provides  that  the  surrogate  shall  direct  the  county  treasurer  to  fix 
the  market  value  of  property  subject  to  the  transfer  tax,  and  that  from  the 
report  of  the  county  treasurer,  and  other  proof  relating  to  the  estate,  "the 
surrogate  shall  forthwith,  as  of  course,  determine  the  cash  value  of  all  estates 
and  the  amoimt  of  tax  to  which  the  same  are  liable;  or  the  surrogate  may  so 
determine  the  cash  value  of  all  such  estates  and  the  amount  of  tax  to  which 
the  same  are  liable,  without  appointing  an  appraiser,"  is  not  unconstitutional 
because  it  allows  the  county  treasurer  to  retain  as  a  part  of  his  fees  a 
certain  percentage  of  all  transfer  taxes  paid  and  accounted  for  by  him  each 
year.  ''If  it  be  said  that  the  county  treasurer  is  interested  in  making  the 
estate  as  large  as  possible,  it  may  be  said  that  this  interest  is  in  harmony 
with  that  of  the  state  and  the  ample  power  vested  in  the  surrogate  to  deter- 
mine the  cash  value,  independently  of  an  appraiser,  and  the  provision  that 
the  surrogate  is  to  be  permitted  to  have  'other  proof  relating  to  any  such 
estate '  in  reaching  his  dfetermination,  is  a  sufficient  guaranty  that  individuals 
will  not  be  called  upon  to  bear  a  greater  burden  than  the  law  intended.  It 
has  never  been  suggested  .  .  .  that  it  was  contrary  to  law  or  public  policy 
that  a  public  officer  should  have  interests  in  harmony  with  those  of  the 
state,  and  the  fact  that  the  final  determination  of  the  value  on  which  the  tax 
is  based  is  in  the  hands  of  the  surrogate,  is  a  conclusive  answer  to  the  sug- 
gestion that  there  is  any  lack  of  due  process  of  law  in  the  manner  of  carrying 
the  statute  into  effect."    Matter  of  Fuller,  supra. 

Proceeding  before  court  not  of  jurisdiction. —  Due  process  of  law  requires 
that  judicial  proceedings  affecting  life;  liberty,  or  property,  shall  be  conducted 
before  a  court  of  competent  jurisdiction.  Matter  of  Buffalo,  (1893)  139 
N.  Y.  422,  34  N.  E.  1103;  In  re  Curry,  25  Hun  321.  Thus,  proceedings  to  be 
taken  with  respect  to  the  confirmation  of  an  award  for  property  appropriated 
under  the  right  of  eminent  domain  and  with  respect  to  the  question  as  to 
whom  the  award  shall  be  paid,  must  be  prosecuted  in  a  court,  the  jurisdictioij 
of  which  extends  over  the  subject  matter.  Where,  therefore,  property  out- 
side of  a  city  is  sought  to  be  condemned  for  municipal  purposes,  the  legisla- 
ture has  no  power  to  delegate  the  determination  of  the  question  as  to  com- 
pensation to  a  local  city  court  possessing  no  extraterritorial  jurisdiction. 
Matter  of  Buffalo,  (1893)  139  N.  Y.  422,  34  N.  E.  1103. 

Judgment  by  court  not  constituted  according  to  law.— "  It  does  not  need 
the  citation  of  authorities  to  the  proposition  that  judicial  power  can  only 
be  exercised  according  to  law,  and  that  an  attempt  by  an  unauthorized  tri- 
bunal to  render  judgment  involving  life,  liberty,  or  property  is  a  mere 
nullity."  Thus  a  judgment  pronounced  by  a  court  composed  of  a  justice  of 
the  Supreme  Court  and  two  justices  of  Special  Sessions,  is  void  where  the 
justices  of  Special  Sessions  had  no  legal  authority  to  act  as  members  of  the 
court.    People  v.  Bork,  (1884)  96  N.  Y.  188,  reversing  31  Hun  360. 

Change  in  constitution  of  court  during  triaL— While  doubtless  the  judges 
of  a  criminal  court  before  which  a  trial  is  commenced  cannot  be  changed  dur- 
ing its  progress,  judgment,  on  conviction  for  a  crime,  need  not  be  pronounced 
by  the  same  judges  before  whom  the  trial  was  had.  People  v.  Bork,  (1884) 
96  N.  Y.  188,  reversing  31  Hun  360. 

Amendment  of  answer  to  establish  defense  of  statute  of  UmitatioB.— 
Where  an  answer,  interposed  in  an  action  brought  to  recover  upon  deficiency 
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judgments,  alleges  that  the  cause  of  action  ''did  not  accrue  within  twenty 
J  ears  before  the  commencement  of  this  action,"  the  court  has  no  power,  upon 
the  failure  of  the  defendants  to  establish  this  defence,  to  allow  the  answer 
to  be  amended  on  the  trial  so  as  to  allege  that  twenty  years  had  expired 
before  the  answer  was  served.  **A  cause  of  action  is  property  .  .  .  and  to 
take  this  property  from  the  plaintiif  by  means  of  an  amendment  of  defendant's 
answer  in  a  manner  and  form  which  the  defendants  themselves  could  not 
have  done  in  the  first  instance,  is  to  deprive  him  of  his  property  without  due 
process  of  law,  in  disregard  of  section  6  of  article  1  of  the  constitution.  Due 
process  of  law  has  been  held,  imder  the  liberal  interpretation  given  these 
words  by  the  courts,  to  protect  life,  liberty  and  property  qf  the  citizens 
against  acts  of  mere  arbitrary  persons,  in  any  department  of  government 
.  .  .  and  there  can  hardly  be  a  question  that  the  amendment  of  an  answer 
in  the  manner  attempted  by  the  learned  co^rt  below  comes  within  the  defini- 
tion of  an  arbitrary  act."  Seaman  v.  Clarke,  (1901)  60  App.  Div.  4ie,  60 
N.  Y.  a  1002,  affirmed  (1902)  170  N.  Y.  594,  63  N.  E.  1122. 


0.  Habbas  Gospus;  Jury  Tbial;  Rioht  or  Affbal. 

Habeas  corpus. —  The  privilege  of  the  writ  of  habeas  corpus  Is  a  part  of 
due  process.  The  writ  cannot  be  abrogated,  or  its  efficiency  impaired,  by 
legislative  action,  and  cases  within  the  relief  afforded  by  the  writ  of  com- 
mon law  cannot  be  placed  beyond  its  reach.  People  v.  Hyatt,  (1902)  172 
NT.  Y.  176,  64  N.  K  825,  92  A.  S.  R.  706,  60  L.  R.  A.  774,  reversing  72  App. 
Div.  629,  76  N.  Y.  S.  1026;  People  v.  Liscomb,  (1876)  60  N.  Y.  669,  19  Am. 
Rep.  211,  reversing  3  Hun  760.  Thus,  the  action  of  the  governor  in  issuing 
a  warrant  for  the  extradition  of  an  alleged  criminal  can  be  reviewed  by  writ 
of  habeas  corpus.    People  v.  Hyatt,  supra. 

Jury  trial  is  not  an  essential  element  of  due  process  of  law  in  judicial 
proceedings  save  in  those  cases  wherein  it  is  allowed  by  other  provisions  of 
the  constitution.  In  re  En^pire  City  Bank,  18  N.  Y.  199;  Wynehamer  v. 
People,  13  N.  Y.  378,  reversing  20  Barb.  168;  People  v.  Davis,  (1911)  143 
App.  Div.  679,  127  N.  Y.  S.  1072,  affirming  122  N.  Y.  S.  788;  In  re  Curry, 
25  Hun  321.  Thus,  jury  trial  is  not  necessary  in  the  trial  of  misdemeanor, 
cognizable  under  article  6,  section  23,  before  a  court  of  Special  Sessions. 
Wherefore,  section  707a  of  the  charter  of  the  city  of  New  York  (L.  1905, 
ch.  610),  authorizing  the  conmiitment  to  the  Bedford  Reformatory  of  women 
convicted  of  being  common  prostitutes,  is  not  unconstitutional  in  that  it  fails 
to  secure  to  such  persons  the  right  of  jury  trial.  The  offense  of  being  a 
prostitute  ia  at  most  only  a  misdemeanor;  hence  one  charged  therewith  has 
no  right  to  a  trial  by  jury.  People  v.  Davis,  (1911)  143  App.  Div.  679, 
127  N.  Y.  S.  1072,  affirming  122  N.  Y.  S.  788.  Compare  People  v.  Davis, 
(1903)  80  App.  Div.  448,  80  N.  Y.  S.  872,  affirmed  176  N.  Y.  405,  68  N.  E. 
684. 

The  right  •!  appeal  does  not  constitute  a  necessary,  indispensable  part  of 
due  process  of  law  but,  except  as  regulated  by  other  constitutional  provisions, 
may  be  allowed  or  denied  as  the  legislature  may  see  fit.  People  v.  Bard, 
(1913)  209  N.  Y.  304,  103  N.  E.  140,  affirming  167  App.  Div.  943,  142  K.  Y.  S. 
1140;  Terwilliger  v.  Browning,  (1913)  207  N.  Y.  479,  101  N.  E.  463,  dismiss- 
ing appeal  from  162  App.  Div.  662,  137  N.  Y.  S.  672;  People  v.  Johnston, 
(1907)  187  N.  Y.  319,  79  N.  E.  1018,  dismissing  appeal  112  App.  Div.  812,  99 
N.  Y.  S.  411;  Croveno  v.  Atlantic  Ave.  R.  Co.,  (1896)  160  N.  Y.  226,  44  K.  K 
968,  dismissing  appeal  5  App.  Div.  623,  38  N.  Y.  S.  1142;  Szuchy  v.  Hillsidt 
Coal,  etc.,  Co.,  (1896)  160  N.  Y.  219,  44  N.  E.  974,  dismissing  appeal  2  App. 
Div.  616,  37  N.  Y.  S.  467;  People  v.  Fowler,  (1874)  66  N.  Y.  676;  Grover  v. 
Coon,  (1848)  1  N.  Y.  636;  Leach  v.  Auwell,  (1912)  154  App.  Div.  170,  138 
H.  Y.  S.  976;  Leaks  v.  Hartman,  137.  App.  Div.  461,  121  N.  Y.  S.  771.  affirmed 
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(1911)  102  N.  Y.  606,  96  N.  E.  1119;  People  t.  Chanler,  (1909)  138  App. 
Div.  19§,  117  N.  Y.  S.  322;  Stemmennaii  v.  Kelly,  (1907)  122  App.  Div. 
669,  107  N.  Y.  S.  379;  People  v.  Glen,  64  App.  Div.  167,  affirmed  (1903)  173 
N.  Y.  896,  66  N.  B.  112;  People  v.  Rutherford,  (1900)  47  App.  Div.  209,  92 
N".  Y.  S.  224;  In  re  State  Reswvation  Com're,  (1885)  37  Hun  637,  appeal 
dismisBed  (1886)  102  N.  Y.  784,  7  N.  B.  916.  Thus,  a  statute  which  does 
not  take  away  a  right  of  appeal  that  has  attached,  is  not  unconstitutional 
because  it  denies  the  right  of  a  future  appeal  In  actions  pending  at  the  time 
it  went  into  effect    Orover  t.  Coon,  (1848)  1  K.  Y.  636. 

dL  NoncB  ARB  Hbabiho. 

(1)  Btatement  and  AppUoaiUm9  of  Atile. 

Necessity  of  notice  and  hearing  generally. —  Due  process  of  law  impera- 
tively requires  that  in  all  proceedings  of  a  judicial  nature  looking  to  a 
deprivation  of  life,  liberty  or  property,  the  person  proceeded  against  be  entitled 
as  a  matter  of  right  to  notice  and  an  opportimity  to  be  heard.   People  v.  Fox, 

(1911)  202  N.  Y.  616,  reversing  144  App.  Div.  611,  129  N.  Y.  S.  646;  Ives  v. 
South  Buffalo  R.  CJo.,  201  N.  Y.  271,  94  N.  B.  431,  Ann.  Cas.  1912B  166,  34 
L.  R.  A.  (N.  S.)  162;  People  v.  Purdy,  (1909)  196  N.  Y.  270,.  89  N.  E.  838, 
reversing  132  App.  Div.  931,  117  N.  Y.  S.  1144;  People  v.  Feitner,  (1908) 
191  N.  Y.  88,  83  N.  E.  692,  reversing  120  App.  Div.  838,  106  N.  Y.  S.  993; 
People  V.  Pitt,  (1902)  169  N.  Y.  521,  62  N.  E.  662,  68  L.  R.  A.  372,  affirming 
64  App.  Div.  316,  72  N.  Y.  S.  191;  People  v.  Adirondack  R.  Co.,  (1899)  160 
N".  Y.  226,  54  N.  E.  689,  reversing  39  App.  Div.  34, 66  N.  Y.  S.  869,  and  affirmed 
176  U.  S.  336,  20  S.  Ot.  460,  44  U.  S.  (L.  ed.)  492;  People  v.  Sickles,  (1898) 
166  N.  Y.  641,  61  N.  E.  288,  affirming  26  App.  Div.  470,  60  N.  Y.  8.  377; 
People  V.  Board  of  Health,  (1893)  140  N.  Y.  1,  35  N.  E.  320,  37  A.  8.  R. 
522,  23  L.  R.  A.  481;  In  re  Union  College,  (1891)  129  N.  Y.  308,  29  K.  E. 
460;  McLaughlin  v.  Miller,  (1891)  124  N.  Y.  610,  26  N.  E.  1104;  Lamb  v. 
Connolly,  (1890)  122  N.  Y.  631,  26  N.  K  1042;  Lawton  v.  Steele,  (1890) 
119  N.  Y.  226,  23  N.  E.  878,  16  A.  S.  R.  813,  7  L-  R.  A.  134,  affirmed  162  U.  S. 
138,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385;  In  re  Union  El.  R.  Co.,  (1889)  112 
N.  Y.  61,  19  N.  E.  664,  2  L.  R.  A.  369;  People  v.  O'Brien,  (1888)  111  N.  Y. 
1,  18  N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  266,  reversing  46  Hun  618;  Remsen 
V.  Wheeler,  (1887)  106  N.  Y.  673,  12  N.  E.  664;  In  re  McPherson,  (1887) 
104  N.  Y.  306,  10  N.  E.  686,  68  Am.  Rep.  602;  In  re  New  York,  (1884)  99 
N.  Y.  669,  2  N.  E.  642,  affirming  34  Hun  441;  In  re  Middletown,  (1880)  82 
N.  Y.  196;  People  v.  Nichols,  (1880)  79  N.  Y.  682,  reversing  18  Hun  630; 
Stuart  V.  Palmer,  (1876)  74  N.  Y.  183,  30  Am.  Rep.  289,  affirming  10  Hun 
23;  In  re  New  York  El.  R.  Co.,  (1877)  70  N.  Y.  327,  affirming  7  Hun  239; 
People  V.  Essex  County,  70  N.  Y.  228;  In  re  Zborowski,  (1877)  68  N.  Y.  88; 
People  V.  Kempner,  (1913)  164  App.  Div.  674, 139  N.  Y.  8.  440;  People  v.  Reid, 

(1912)  161  App.  Div.  324,  136  N.  Y.  8.  428;  People  v.  Flynn,  (1906)  110  App. 
Div.  279,  96  N.  Y.  8.  656,  affirming  (1906)  184  N.  Y.  679,  77  N.  B.  1194;  Mat- 
ter of  Grout,  (1906)  106  App.  Div.  98,  93  N.  Y.  8.  711;  Orange  County  v.  Elle- 
worth,   (1904)   98  App.  Div.  276,  90  N.  Y.  8.  676;  Riglander  v.  Star  Co^ 

(1904)  98  App.  Div.  101,  90  N.  Y.  S.  772;  Matter  of  New  York,  (1904)  96 
App.  Div.  662,  89  N.  Y.  8.  6;  Goldie  v.  Goldie,  (1902)  77  App.  Div.  12,  79 
N.  Y.  8.  268;  Barry  v.  Port  Jervis,  (1901)  64  App.  Div.  268,  72  N.  Y.  a 
104;  People  v.  Leubischer,  (1898)  34  App.  Div.  677,  64  N.  Y.  8.  869;  People 
V.  St.  Saviour's  Sanitarium,  (1898)  34  App.  Div.  363,  66  N.Y.S.4S1;  People 
v.  Gillespie,  (1898)  26  App.  Div.  91,  48  N.  Y.  8.  882;  Colon  t.  liak,  (1897) 
13  App.  Div.  196,  43  N.  Y.  8.  364,  affirmed  (1897)  163  N.  Y.  188,  47  N.  B. 
802,  60  A.  8.  R.  609;  Hatzung  v.  Syracuse,  (1896)  92  Hun  203,  36  K.  Y.  a 
621;  Matter  of  Brooklyn,  (1895)  87  Hun  64,  33  N.  Y.  a  889;  Clapp  v. 
McCabe,  (1895)  84  Hun  379,  32  N.  Y.  8. 426,  affirmed  (1898)  166  N.Y.626.60 
K.B.274I  People  v.  New  BocheUe,  (1894)  83  Hun  186,11  N.T.8.602|  Weat 
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T.  Methodist  Protestajit  CSrareh,  (1894)  80  Hun  266,  30  N.  Y.  S.  157;  People 
V.  Henion,  (1892)  64  Hun  471,  19  N.  Y.  S.  488;  In  re  Delaware,  etc.,  Canal 
Co.,  (1891)  60  Him  204,  14  N.  Y.  S.  586,  affirmed  (1891)  129  N.  Y.  105, 
29  N.  B.  237;  People  v.  Board  of  Health,  (1891)  68  Hun  595,  12  N.  Y.  S. 
661;  People  v.  Mosier,  (1890)  56  Hun  64,  8  N.  Y.  S.  621;  Ostrander  v 
Darling,  (1889)  53  Hun  190,  6  N.  Y.  S.  718,  affirmed  (1891)  127  N.  Y. 
70,  27  N.  E.  358;  Jenkins  v.  Young,  (1885)  35  Hun  569;  Matter  of  Kenney, 

(1898)  23  Misc.  9,  49  N.  Y.  S.  1037,  affirmed  30  App.  Div.  624,  53  N.  Y.  S. 
111.  See  also  Douglass  v.  Phenix  Ins.  Co.,  (1873)  138  N.  Y.  209,  33  N.  E. 
938,  34  A.  8.  R.  448,  20  L.  R.  A.  118;  Matter  of  Application  of  Clement!  v. 
Jackson,  (1883)  92  N.  Y.  691;  People  v.  Fox,  (1902)  77  App.  Div.  246,  70 
N.  Y.  S.  56.  Thus,  the  statement  has  been  reiterated,  ''that  due  process  of 
law  requires  an  orderly  proceeding  adapted  to  the  nature  of  the  case  in  which 
the  citizen  has  an  opportunity  to  be  heard,  and  to  defend,  enforce,  and  protect 
his  rights."  Per  Earl,  J.,  in  Stuart  v.  Palmer,  (1878)  74  N.  Y.  183,  30  Am. 
Rep.  289,  affirming  10  Hun  23;  People  v.  O'Brien,  (1888)  111  N.  Y.  1,  18 
N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun  519,  10  N.  Y.  St. 
Rep.  596;  People  v.  Nichols,  (1880)  79  N.  Y.  582,  reversing  18  Hun  630; 
People  V.  Flynn,  (1906)  110  App.  Div.  279,  96  N.  Y.  S.  655,  affirmed  (1906) 
184  N.  Y.  579,  77  N.  E.  1194;  Goldie  v.  Goldie,  (1902)  77  App.  Div.  12,  79 
N.  Y.  S.  268;  People  V.  St.  Saviour's  Sanitarium,  (1898)  34  App.  Div.  363, 
56  N.  Y.  S.  431;  Colon  v.  Lisk,  (1897)  13  App.  Div.  195,  43  N.  Y.  S.  364, 
affirmed  (1897)  153  N.  Y.  188,  47  N.  E.  302,  60  A.  S.  R.  609. 

Eminent  domain. — ^Where  private  property  is  condemned  for  public  use, 
notice  and  opportunity  to  be  heard  with  respect  to  the  damages  to  be  allowed 
therefor  must  be  given  the  owner  of  the  property.  People  v.  Adirondack  R. 
Co.,  (1899)  160  N.  Y.  225,  54  N.  E.  689,  reversing  39  App.  Div.  34,  56  N.  Y.  S. 
869,  and  affirmed  176  U.  S.  335,  20  S.  Ct.  460,  44  U.  S.  (L.  ed.)  492;  In  re 
Livingston  St.,  (1880)  82  K.  Y.  621;  In  re  Middletown,  (1880)  82  N.  Y. 
196;  Stuart  v.  Palmer,  (1878)  74  N.  Y.  183,  30  Am.  Rep.  289,  affirming  10 
Hun  23;  In  re  New  York  El.  R.  Co.,  (1877)  70  N.  Y.  327,  affirming  7  Hiui 
239;  People  v.  Mosier,  (1890)  56  Hun  64,  8  N.  Y.  S.  621.  However,  commis- 
sioners in  condemnation  proceedings  may  assess  damages  without  giving  the 
landowners  hearing  when  their  assessment  is  only  tentative  and  the  owners 
have  full  opportunity  to  be  heard  before  the  rendition  of  a  final  award.  In 
re  New  York,  (1884)  99  N.  Y.  569,  2  N.  E.  642,  affirming  34  Hun  441.  More- 
over,  an  owner  of  property  condemned  has  no  right  to  a  notice  and  hearing 
save  with  respect  to  the  amount  of  damages  to  be  allowed  him  for  the  con- 
demnation. It  is  not  necessary  that  he  be  notified  of  the  formation  of  the 
tribunal  to  assess  damages.  In  re  Middletown,  (1S80)  82  N.  Y.  196;  In  re 
Livingston  St.,  (1880)  82  N.  Y.  621;  In  re  New  York  El.  R.  Co.,  (1877)  70 
N.  Y.  327,  affirming  7  Hun  239;  Long  Island  R.  Co.  v.  Bennett,  (1877)  10 
Hun  91.  And  an  owner  has  no  right  to  a  hearing  with  respect  to  the  ad- 
visability or  expedience  of  any  appropriation.    People  v.  Adirondack  R.  Co., 

(1899)  160  N.  Y.  225,  54  N.  E.  689,  reversing  39  App.  Div.  34,  56  N.  Y.  8. 
869,  and  affirmed  in  176  U.  S.  335,  20  S.  a.  460,  44  U.  S.  (L.  ed.)  492; 
People  V.  Smith,  (1860)  21  N.  Y.  595.  Accordingly,  chapter  56,  Laws  of 
1830,  providing  for  the  laying  out  of  new  roads  on  Long  Island,  is  not  uncon- 
stitutional in  failing  to  preserve  to  the  landowners  through  whose  property 
a  road  might  run,  opportunity  of  being  heard  as  to  where  that  road  should 
be  located.     People  v.  Smith,  supra. 

Tax  and  assessment  generally. —  A  municipality  intending  to  undertake 
a  local  improvement  need  not  give  notice  of  its  intention  to  the  owners  of 
property  to  be  affected  nor  allow  to  them  a  hearing  on  the  advisability  of  the 
andertaking.  In  re  De  Peyster,  (1880)  80  N.  Y.  565,  reversing  18  Hun  445; 
In  re  Zborowski,  (1877)  68  N.  Y.  88.  Nor  need  hearing  be  given  with  respect 
to  the  territory  that  shall  be  deemed  benefited  by  the  improvement  and  this 
rviU  oMftfaM  wWtktr  that  question  is  determined  by  the  legislature  or  a 
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eompetent  local  body.  Spencer  v.  Merchant,  (1885)  100  N.  Y.  585,  I  N.  £. 
082,  affirmed  125  U.  S.  345,  8  S.  Ct.  921,  31  U.  S.  (L.  ed.)  763;  New  York 
Oent.,  etc.,  R.  Co.  v.  Rochester,  (1909)  129  App.  Div.  805,  114  N.  Y.  S.  779, 
AflSrmed  (1910)  198  N.  Y.  570,  92  N.  E.  1093;  Works  v.  Lockport,  (1882) 
28  Hun  0.  The  legislature  i«  competent,  too,  to  prescribe,  without 
notice  or  hearing,  the  amount  to  be  raised  by  the  tax  or  assessment.  Spencer 
V.  Merchant,  (1885)  100  N.  Y.  585,  3  N.  E.  682,  affirming  125  U.  S.  346,  8 
S.  Ct.  921,  31  U.  S.  (L.  ed.)  763;  New  York  Cent.,  etc.,  R.  Co.  v.  Rocheeter, 
(1909)  129  App.  Div.  805,  114  N.  Y.  S.  779,  affirmed  (1910)  198  N.  Y.  570, 
92  N.  E.  1093.    And  see  art.  3,  i  1. 

It  is  Ukewiae  within  the  legislative  power  directly  to  decide  what  elasses 
of  person  and  property  shall  be  assessed  for  a  local  improvement  and  the 
amount  to  be  assessed  against  each  class.  Hence,  where  a  statute  directs  the 
construction  of  a  bridge  over  railroad  tracks  in  a  city  and  assesses  specified 
sums  upon  various  classes  of  owners  affected  thereby,  including  a  specific 
assessment  upon  steam  railroads  within  the  territory,  and  directs  assessors  to 
prepare  a  roll  apportioning  the  amounts  assessed  to  each  class  among  the 
individuals  and  corporations  of  which  it  is  composed,  the  assessors  may, 
having  given  notice,  assess  the  whole  amount  imposed  by  the  statute  upon 
steam  railroads  against  the  single  steam  railroad  operating  in  the  locality. 
The  property  of  the  railroad  is  not  taken  without  due  process  of  law  contrary 
to  the  constitutions.  New  York  Cent.,  etc.,  R.  Co.  v.  Rochester,  (1909)  129 
App.  Div.  805,  114  N.'  Y.  S.  779,  affirmed  (1910)  198  N.  Y.  570,  92  N.  E. 
1093.  The  rule  or  principle  by  which  an  assessment  for  a  local  improvement 
shall  be  imposed  "  is  a  question  that  rests  wholly  with  the  legislature  when 
enacting  a  law,  and  the  citizen  has  no  absolute  right  to  a  hearing  upon  that 
question  any  more  than  he  is  entitled  to  be  heard  upon  the  selection  by  the 
legislature  of  the  subjects  of  taxation."  Thus,  the  legislature  has  power  to 
distribute  the  cost  of  a  local  improvement,  or  some  part  of  it,  upon  property 
located  upon  the  street  where  the  improvement  is  made,  according  to  the  front- 
age of  lots,  or  upon  the  basis  of  a  specified  sum  per  linear  foot.  Wherefore, 
section  208  of  the  charter  of  the  village  of  New  Rochelle  (L.  1899,  ch.  128), 
which  fixes  the  amount  of  sewerage  assessments  upon  abutting  property  at  a 
definite  sum  per  front  foot,  is  not  unconstitutional  and  void  as  involving  a 
taking  of  property  without  due  process  of  law  because  it  fails  to  provide  for 
a  hearing  as  to  benefits  or  the  justice  and  equity  of  the  principle  upon  which 
the  burden  is  to  be  imposed.  People  v.  Pitt,  (1902)  169  N.  Y.  521,  62  N.  fi. 
662,  58  L.  R.  A.  372,  affirming  64  App.  Div.  316,  72  N.  Y.  S.  191;  Matter  of 
Sea  V.  Dickinson,  (1896)  1  App.  Div.  19,  36  N.  Y.  S.  748.  See  following 
paragraph. 

Actual  imposition  of  tax  or  assessment. —  While  matter  preliminary  to  the 
assessment  of  a  tax  or  assessment  may  be  decided  without  notice  to  the  tax- 
payer (see  preceding  paragraph),  notice  of  the  actual  imposition  of  a  pro- 
posed tax  or  assessment  and  an  opportunity  to  be  heard  with  respect  to  the 
justice  or  correctness  thereof  must  be  given  the  person  to  be  taxed  or  assessed. 
People  V.  Purdy,  (1909)  196  N.  Y.  270,  89  N.  E.  838,  reversing  132  App.  Div. 
931,  117  N.  Y.  S.  1144;  People  v.  Pitt,  (1902)  169  N.  Y.  521,  62  N.  E.  662, 
58  L.  R.  A.  372,  affirming  64  App.  Div.  316,  72  N.  Y.  S.  191;  In  re  Union  Col- 
lege, (1891)  129  N.  Y.  308,  29  N.  E.  460;  McLaughlin  v.  Miller,  (1891)  124 
N.  Y.  510,  26  N.  E.  1104;  Lamb  v.  Connolly,  (1890)  122  N.  Y.  531,  25  N.  E. 
1042;  People  v.  Turner,  (1889)  117  N.  Y.  227,  22  N.  E.  1022,  15  A.  S.  R. 
498,  affirming  49  Hun  466,  2  N.  Y.  S.  253;  Remsen  v.  Wheeler,  (1887)  105 
N.  Y.  573,  12  N.  E.  564;  In  re  McPherson,  (1887)  104  N.  Y.  306,  10  N.  E. 
685,  58  Am.  Rep.  502;  Stuart  v.  Palmer,  (1878)  74  N.  Y.  183,  30  Am.  Rep. 
289,  affirming  10  Hun  23;  Orange  County  v.  Ellsworth,  (1904)  98  App.  Div. 
275,  ©0  N.  Y.  S.  576;  Matter  of  New  York,  (1904)  95  App.  Div.  552,  89 
N.  Y.  8.  6;  Hatzung  v.  Syracuse,  (1895)  92  Hun  203,  36  N.  Y.  S.  521 ;  People 
r.  New  Rochelle,   (1894)   83  Hun  1S5,  31  N.  Y.  S.  592;  Went  v.  Methodist 
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Protestant  Church,  (1894)  80  Hun  2M,  30  K.  Y.  8.  157;  People  v.  Henion, 
(1892)  64  Hun  471,  19  N.  Y.  S.  488;  In  re  Delaware,  etc.,  Canal  Co.,  (1891) 
60  Hun  204,  14  N.  Y.  S.  686,  affirmed  129  N.  Y.  106,  29  N.  E.  237.  See  also 
People  V.  Wells,  (1905)  181  N.  Y.  252,  73  N.  E.  1025,  affirming  99  App.  Div. 
364,  91  N.  Y.  S.  219;  Nehasane  Park  Ass'n  v.  Lloyd,  (1901)  167  N.  Y.  431,  60 
N.  E.  741,  affirming  45  App.  Div.  631,  61  N.  Y.  S.  1143;  People  v.  Turner, 
(1896)  145  N.  Y.  451,  40  N.  E.  400,  affirmed  168  U.  S.  90,  18  S.  Ct.  38,  42 
U.  8.  (L.  ed.)  392;  Terrel  v.  Wheeler,  (1890)  123  N.  Y.  76,  26  N.  C.  329, 
aifirming  49  Hun  262,  2  N.  Y.  S.  86;  People  v.  Board  of  Assessors,  (1883)  92 
N.  Y.  430;  New  York  Protestant  Episcopal  Public  School  v.  Davis,  (1864) 
31  N.  Y.  674;  Matter  of  Lent,  (1900)  47  App.  Div.  349,  62  N.  Y.  S.  227.  The 
legislature  cannot,  even  by  direct  enactment,  apportion  the  tax  among  the 
persons  assessed  without  giving  thena  notice  and  an  opportunity  to  be  heard. 
In  re  Union  College,  (1891)  129  N.  Y.  308,  29  N.  E.  460,  distinguishing  Spencer 
v.  Merchant,  100  N.  Y.  685,  3  N.  E.  682,  affirmed  125  U.  S.  346,  8  S.  Ct.  921,  31 
U.  S.  (L.  ed.)  763;  Cromwell  v.  MacLean,  (1890)  123  N.  Y.  474,  26  N.  E. 
932.  And  where  the  assessment  is  imposed  according  to  a  mathematical  rule 
of  assessment  laid  down  by  statute,  the  property  owner  has  a  right  to  a 
judicial  hearing,  at  some  time  before  the  assessment  becomes  binding,  with 
respect  to  matters  of  fact  that  may  remove  or  diminish  his  assessment  as, 
for  example,  with  respect  to  his  ownership  of  the  property,  ite  correct  meas- 
urement, or  the  sufficiency  of  the  proceedings  to  satisfy  the  statutory  require- 
ments. People  V.  Pitt,  (1902)  169  N.  Y.  621,  62  N.  E.  662,  68  L.  R.  A.  372, 
affirming  64  App.  Div.  316,  72  •N.  Y.  S.  191 ;  Matter  of  Seaman  v.  Dickinson, 
(1896)  1  App.  Div.  19,  36  N.  Y.  S.  748.  (See  preceding  paragraph.)  Notice 
and  opportunity  to  be  heard  need  not  precede  a  tentative  determination  of  the 
tax  or  assessment  if  to  be  allowed  before  final  confirmation.  In  re  Amster- 
dam, (1891)  126  K.  T.  168,  27  N.  K  272,  reversing  66  Hun  270,  8  N.  Y.  S. 
234. 

Decree  of  local  body  affecting  rights  of  person  or  property. — ^A  local  body 
or  officer  acting  under  general  statutes  may  constitutionally  promul<yate 
orders  or  decrees  affecting  the  liberty  or  property  of  particular  individuals 
without  first  giving  those  affected  notice  and  an  opportunity  to  be  heard. 
Fire  Department  v.  Gilmour,  (1896)  149  N.  Y.  463,  44  N.  E.  177,  62  A.  S.  R. 
747,  affirming  4  Misc.  202,  23  N.  Y.  S.  1022;  New  York  Health  Department 
v.  Trinity  Church,  (1895)  146  N.  Y.  32,  39  N.  E.  833^46  A.  S.  R.  579,  27 
L.  R.  A.  710;  Board  of  Health  v.  Copcutt,  (1893)  140  N.  Y.  12,  35  N.  E. 
443,  23  L.  R.  A.  485;  People  v.  Board  of  Health,  (1893)  140  N.  Y.  1,  35 
K.  E.  320,  37  A.  S.  R.  622,  23  L.  R.  A.  481;  People  v.  Gillespie,  (1898)  25 
App.  Div.  91,  48  N.  Y.  S.  882;  Sahr  v.  SchoUe,  (1896)  89  Hun  42,  35  N.  Y.  S. 
97.  Compare  People  v.  Wood,  (1891)  62  Hun  131,  16  N.  Y.  S.  664  Thus,  an 
act  (ch.  270,  L.  1885)  empowering  boards  of  health  in  cities  to  order  the  abate- 
ment of  public  nuisances,  is  not  invalid  in  failing  to  require  a1ix>ard  of  health, 
before  making  an  order  in  any  instance,  to  give  notice  and  hearing  to  the  per- 
son maintaining  the  nuisance.  A.  board  has  no  jurisdiction  to  direct  the  sup- 
pression of  an  alleged  nuisance  imless  the  acts  or  things  proceeded  against  do 
in  fact  constitute  a  nuisance.  Nor  is  its  decision  with  respect  to  the  existence 
of  a  nuisance  final.  A  person  aggrieved  may  bring  an  action  either  to  restrain 
the  destruction  of  his  property  or  to  recover  damages  for  the  so-called  abate- 
ment. On  the  trial  of  such  action  he  has  a  hearing  more  complete  than  could 
be  given  by  the  board  of  health.  People  v.  Board  of  Health,  supra;  Board 
of  Health  v.  Copcutt,  supra.  Compare  People  v.  Wood,  supra.  Similarlji 
it  is  not  essential  to  the  validity  of  an  order  of  the  fire  commissioners  of 
New  York  city  for  the  securing  or  removal  of  oombustibles  on  privats 
premises,  under  section  463  of  the  Consolidation  Act  (Laws  of  1882,  ch 
410),  that  the  person  affected  thereby  should  have  been  notified  of  the  pre- 
cedent investigation  of  his  premises  by  the  agents  of  the  fire  commissioners, 
or  that  he  should  have  been  afforded  an  opportunity  to  be  heard  before  the 
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order  was  made.  N«>w  York  Fire  Department  v.  Gilmour,  (1896)  149  N.  Y. 
453,  44  N.  E.  177,  62  A.  S.  R.  747,  affirming  4  Misc.  202,  23  N.  Y.  S.  1022. 
And  a  statute  empowering  a  justice  of  peace  to  order  the  killing  of  a 
vicious  dog  by  its  owner  and  imposing  a  forfeiture  on  the  owner  for  failure 
to  carry  out  that  order,  is  not  unconstitutional  in  failing  to  provide  for  notice 
of  the  proceedings  to  the  owner  in  so  much  as  he  has  a  hearing  on  all  the 
material  facts  when  suit  is  brought  to  enforce  the  forfeiture.  People  v. 
Gillespie,   (1898)   26  App.  Div.  91,  48  N.  Y.  S.  882. 

Abatement  of  nuisance. —  "  The  right  of  summary  abatement  of  nuisances 
without  judicial  process  or  proceeding,  was  an  established  principle  of  the 
common  law  long  before  the  adoption  of  our  constitution,  and  it  has  never 
been  supposed  that  this  common-law  principle  was  abrogated  by  the  provision 
for  the  protection  of  life,  liberty  and  property  in  our  state  constitution, 
although  the  exercise  of  the  right  might  result  in  the  destruction  of  prop- 
erty." Lawton  v.  Steele,  (1890)  119  N.  Y.  226,  23  N.  E.  878,  16  A.  S.  R. 
813,  7  L.  R.  A.  134,  affirmed  152  U.  S,  133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.) 
385;  Clement  v.  May,  (1909)  136  App.  Div.  199,  120  N.  Y.  S.  588.  See  also 
Rockwell  V.  Nearing,  (1866)  35  N.  Y.  302,  reversing  44  Barb.  472;  Colon  v. 
Lisk,  (1897)  13  App.  Div.  195,  43  N.  Y.  S.  364,  affirming  (1897)  153  N.  Y. 
188,  47  N.  E.  302,  60  A.  S.  R.  609.  But  in  the  process  of  abating  a  nuisance 
there  are  limitations.  Property  that  is  in  and  of  itself  and  by  reason  of  its 
existence  a  public  nuisance  can  be  sunmiarily  destroyed.  But  where  property 
is  a  nuisance  by  reason  of  its  use  or  location,  its  summary  annihilation  or 
forfeiture  cannot  be  ordered  as  a  punishment  to  its  owner,  for  due  process 
requires  a  hearing  before  punishment  or  forfeiture  of  property.  The  remedy 
for  such  a  nuisance  consists  in  the  removal  of  the  property  or  a  cessation  of 
its  use.  Any  injury  or  damage  to  the  property  incidental  to  its  removal 
or  the  cessation  of  its  objectionable  use,  however,  interferes  with  no  consti- 
tutional right  of  the  owner.  And  destruction  of  the  property  may  be  author- 
ized if,  in  view  of  all  the  circumstances,  that  measure  is  a  reasonable  and 
necessary  regulation  for  the  abatement  of  the  nuisance  and  is  not  tantamount 
to  a  punishment.  Lawton  v.  Steele,  (1890)  119  N.  Y.  226,  123  N.  E.  878, 
16  A.  S.  R.  813,  7  L.  R.  A.  134,  affirmed  152  U.  S.  133,  14  S.  Ct.  499,  38 
U.  S.  (L.  ed.)  385.  See  also  Colon  v.  Lisk,  (1897)  13  App.  Div.  195,  43 
N.  Y.  S.  364,  affirmed  (1897)   163  N.  Y.  188,  47  N.  E.  302,  60  A.  S.  R.  609. 

Viewed  in  the  light  of  thosie  principles,  the  Act  of  1883  (Laws  of  1883, 
ch.  317,  §  2),. declaring  "any  net  found  ...  in  or  upon  any  of  the  waters 
of  this  state,  or  upon  the  shores  or  islands  in  any  waters  in  this  state,  in 
violation  of  any  existing  or  hereafter  enacted  statutes  or  laws  for  the 
protection  of  fish,"  to  be  a  nuisance,  authorizing  its  summary  abatement 
and  destruction  by  any  person,  and  making  it  the  duty  of  every  fish  pro- 
tector and  constable  "  to  seize  and  remove  and  forthwith  destroy  the  same," 
so  far  as  it  authorizes  the  destruction,  by  a  fish  protector  or  constable,  of 
nets  found  in  actual  use  in  the  waters  of  the  state  is  constitutional.  ''Ths 
inquiry  in  the  present  case  comes  to  this:  Whether  the  destruction  of  the 
nets  set  in  violation  of  law,  authorized  and  required  by  the  Act  of  1883,  is 
simply  a  proper,  reasonable  and  necessary  regulation  for  the  abatement  of 
the  nuisance,  or  transcends  that  purpose,  and  is  to  be  regarded  as  the  imposi- 
tion and  infliction  of  a  forfeiture  of  the  owners'  right  of  property  in  the 
nets,  in  the  nature  of  a  punishment.  We  regard  the  case  as  very  near  the 
border  line,  but  we  think  the  legislation  may  be  fairly  sustained  on  the 
ground  that  the  destruction  of  nets  so  placed  is  a  reasonable  incident  of  the 
power  to  abate  the  nuisance.  The  owner  of  the  nets  is  deprived  of  his  prop- 
erty, not  as  the  direct  object  of  the  law,  but  as  an  incident  to  the  abate- 
ment of  the  nuisance.  Where  a  private  person  is  authorized  to  abate  a  public 
nuisance,  as  in  case  of  a  house  built  in  a  highway,  or  a  gate  across  it,  which 
obstructs  and  prevents  his  passage  thereon,  it  was  long  ago  held  that  hi 
was  not  required  to  observe  particular  care  in  abating  the  nuisance,  and  thaf 


Digitized  by  VjOOQIC 


CX)NSTITUTION  OF  STATE  OF  NEW  YOKE     135 

Due  Process  of  Law  Art.  I,  f  • 

although  the  gate  might  have  heen  opened  without  cutting  it  down,  yet  Hm 
cutting  down  would  be  unlawful.  .  .  .  But  the  general  rule  undoubtedly  is 
that  the  abatement  must  be  limited  by  necessity,  and  no  wanton  and  unnec- 
essary injury  must  be  committed,  ...  It  is  conceivable  that  nets  illegally 
set  could,  with  the  use  of  care,  be  removed  without  destroying  them.  But  in 
view  of  their  position,  the  difficulty  attending  their  removal,  the  liability 
to  injury  in  the  process,  their  comparatively  small  value,  we  think  the  legis- 
lature could  adjudge  their  destruction  as  a  reasonable  means  of  abating  the 
nuisance.''    Lawton  v.  Steele,  supra.     See  supra,  p.  123,  Generally, 

Punishment  for  contempt. —  While  apparently  a  court  may  summarily  dis- 
cipline witnesses  arbitrarily  refusing  to  testify  in  a  proceeding  before  it, 
punishment  for  contempt  not*  committed  in  the  presence  of  the  court  cannot 
be  inflicted  save  after  notice  and  hearing.  In  re  Barnes,  (1912)  204  N.  Y. 
108,  97  N.  E.  508,  reversing  147  App.  Div.  396,  132  N.  Y.  S.  908;  People  v. 
Hanbury,  (1914)  162  App.  Div.  337,  147  N".  Y.  S.  851;  Matter  of  Grout,  (1905) 
105  App.  Div.  98,  93  N.  Y.  S.  711;  Goldie  v.  Goldie,  (1902)  77  App.  Div. 
12,  79  N".  Y.  S.  268.  However,  an  act  (ch.  91,  Laws  1875),  empowering  a 
commission  appointed  to  investigate  the  affairs  of  the  state  canals,  to  require 
the  attendance  of  witnesses  at  its  proceedings  and  authorizing  the  punishment 
of  those  who,  having  been  duly  summoned,  refuse  to  attend,  works  no  depriva- 
tion of  life,  liberty,  or  property.  "The  proceedings  to  adjudicate,  and  to 
impose  sentence,  if  adjudged  guilty,  is  due  process  of  law."  People  v. 
Learned,    (1875)    5  Hun  626. 

Rendition  of  judgment  on  claim  not  stated  in  complaint. —  Since  due  process 
of  law  requires  that  a  person  proceeded  against  shall  have  notice  of  the 
ground  of  action  and  an  opportunity  to  be  heard,  a  judgment  cannot  bo 
rendered  against  a  defendant  upon  a  claim  not  set  out  in  the  complaint,  and 
of  which,  therefore,  he  had  no  notice.  "A  party  could  not  have  an  opportunity 
for  a  hearing  upon  a  claim  not  set  out  in  the  complaint  and  of  which  he  had 
no  notice.  He  has  a  right  to  reply  upon  the  allegations  of  the  complaint 
served  upon  him  with  perfect  confidence  that  no  valid  judgment  can  be  ren- 
dered against  him  upon  any  claim  or  cause  of  action  which  has  not  been 
pleaded,  and,  if  any  such  is  rendered,  it  is  coram  non  judice  and  void.'' 
Clapp  V.  McCabe,  (1895)  84  Hun  379,  32  N.  Y.  S.  425,  affirmed  (1898)  155 
N.  Y.  625,  50  N.  E.  274. 

Identification  of  person  under  conditional  sentence  with  former  prisoner.— 
A  statute  (L.  1897,  ch.  378,  §§  707-711)  which  makes  the  term  of  the 
imprisonment  of  a  person,  committed  for  intoxication  to  the  city  workhouse, 
depend,  primarily,  upon  the  decision  of  the  superintendent  of  the  city  work- 
house, made  upon  an  "  examination  and  inspection  "  of  the  person  committed. 
as  to  whether  she  is  identical  with  a  former  prisoner  and,  finally,  upon 
the  decision  of  the  same  question  by  the  city  commissioner  of  correction,  made 
from  the  records  upon  a  written  descriptive  statement  of  the  prisoner  trans 
mitted  by  the  superintendent  of  the  city  workhouse,  and  which  permits 
this  determination  to  be  made  without  notice  to  the  prisoner  or  opportunity 
afforded  her  to  be  heard,  violates  this  provision.  Matter  of  Kenny,  (1898) 
23  Misc.  9,  49  N.  Y.  S.  1037,  affirmed  30  App.  Div.  624,  63  N.  Y.  S.  1111. 

Appointment  of  receiver. — A  receiver  of  a  corporation  cannot  be  appointed, 
ex  parte,  without  notice  and  hearing  to  the  corporation.  People  v.  O'Brien, 
(1888)  111  N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  25i5,  reversing 
46  Hun  619,  10  N.  Y.  St.  Rep.  596. 

Detention  of  prostitute. — A  statute  (ch.  569,  Laws  1910)  making  the  term 
of  detention  of  one  convicted  of  being  a  prostitute  contingent  upon  the  finding 
of  a  physician,  in  an  extrajudicial  investigation,  as  to  whether  or  not  audi 
prostitute  is  afflicted  with  a  venereal  disease,  is  void  hereunder.  People  v. 
Fox,  (1911)  202  N.  Y.  616,  reversing  144  App.  Div.  611,  129  N.  Y.  S.  646. 

Commitment  of  inebriate. — An  inebriate  or  mental  defective,  dangerous  to 
himself  or  others,  may  undoubtedly  be  temporarily  deprived  of  his  liberty  in 
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■ummAiy  and  ex  parte  proceedings.  He  cannot,  however,  be  restrained  per* 
manently,  or  for  any  protracted  time  except  on  judgment  rendered  aftei 
notice  and  hearing.  Thus,  chapter  467,  Laws  of  1892,  is  unconstitutional  in 
so  far  as  it  authorizes  the  commitment  of  a  female  inebriate  to  St.  Saviour's 
Sanitarium  for  a  period  of  one  year  by  proceedings  conducted  without  notice 
to  or  hearing  from  her.  Such  a  commitment  is  clearly  not  merely  temporary 
in  its  nature.  People  v.  St.  Saviour's  Sanitarium,  (1898)  34  App.  Div. 
363,  56  N.  Y.  S.  431. 

Commitment  of  lunatic. —  Section  62  of  the  Insanity  Law,  authorizing  the 
commitment  of  an  insane  person  without  notice  to  him,  provided  the  judge 
before  whom  the  application  for  commitment  is  made  dispenses  with  notice 
and  states  in  a  certificate  his  reason  therefor,  is  tmobjectionable  hereunder. 
Brayman  v.  Grant,  (1909)  130  App.  Div.  272,  114  N.  Y.  S.  336;  Matter  of 
Andrews,  (1908)  126  App.  Div.  794,  111  N.  Y.  S.  417;  Matter  of  Walker, 
(1900)  67  App.  Div.  1,  67  N.  Y.  S.  647. 

Appointment  of ,  committee  for  adjudged  lunatic — Section  23a  of  the 
Code  of  Civil  Procedure,  authorizing  the  appointment  of  a  conunittee  for 
an  alleged  incompetent  person,  who  has  been  committed  to  a  state  institu- 
tion in  any  manner  provided  by  law,  to  enable  the  state  to  secure  reimburse- 
ment for  his  maintenance,  is  not  unconstitutional  in  failing  to  require,  as 
a  preliminary  to  the  appointment,  a  new  investigation  of  the  person's  com- 
petency. "  The  theory  of  these  provisions  seems  to  be  that  the  question  of 
incompetency  may,  in  the  discretion  of  the  court  of  justice,  be  regarded  as 
sufficiently  determined  by  the  original  commitment  to  a  state  institution, 
and  his  remaining  still  an  inmate  thereof."  Matter  of  Walker,  (19(K))  57 
App.  Div.  1,  67  N.  Y.  S.  647.  To  the  same  effect,  Sporza  v.  German  Sav.  Bank, 
119  App.  Div.  172,  104  N.  Y.  S.  260,  affirmed  (1908)  192  N.  Y.  8,  84  N.  E. 
406. 

Right  of  railroad  liable  for  repaying  of  street  to  hearing  with  respect  to 
necessity  therefor. — ^A  street  railroad  company  bound  by  statute  to  keep  in 
repair  the  street  between  its  tracks  and  to  repave  that  portion  of  the  street 
when  a  new  roadway  for  the  entire  street  is  required,  has  no  constitutional 
right  to  be  heard  upon  the  question  as  to  whether  the  laying  of  a  new  pave- 
ment is  reasonable  and  proper.  New  York  v.  New  York  City  R.  Co.,  (1909) 
132  App.  Div.  156,  116  N.  Y.  S.  939. 

Contingent  event  starting  statute  of  limitations. — ^A  statute  (L.  1895, 
ch.  1006)  providing  for  the  discontinuance  of  streets  and  highways  in  cities 
of  the  first  class,  is  unconstitutional  and  invalid  in  so  far  as  it  provides  that 
the  mere  lapse  of  sis  years  following  the  filing  of  the  map  showing  the  die- 
continuance  of  any  street  or  streets,  shall,  without  any  actual  or  constructive 
notice  to  the  owners  of  the  abutting  land,  bar  their  right  to  compensation 
for  the  easements  affected  by  the  discontinuance  of  such  street  or  streets. 
'^  Before  the  citizen's  right  to  compensation  can  be  cut  off  by  such  a  statute 
of  limitation,  notice  of  the  event  on  which  the  right  depends  must  be  brought 
home  to  him  by  the  state.  He  cannot  be  charged  with  the  duty  of  himting 
out  the  facts  for  himself.  The  state  is  appropriating  his  property  by 'pro- 
ceedings in  invitum,  and  it  cannot  shift  upon  him  the  burden  of  ascertain- 
ing that  the  proceedings  are  in  motion.  It  must  give  him  notice  reasonably 
adapted  to  bring  their  pendency  to  his  attention."  In  re  New  York,  (1914) 
212  N.  Y.  538,  106  N.  B.  631,  affirming  160  App.  Div.  80,  146  N.  Y.  S.  264. 

Waiver.— By  voluntarily  assuming  liability  under  a  statute  authorizing 
special  procedure  for  the  enforcement  of  liabilities  incurred  thereunder,  a 
party  may  waive  his  right  to  defend  a  suit  brought  against  him  under  that 
statute  according  to  ordinary  method.  Wherefore,  section  162  of  the  Coda 
of  Civil  Procedure,  providing  for  the  entry  of  a  summary  judgment  in  favor 
of  the  sheriff  in  an  action  brought  by  him  on  an  undertaking  for  jail  liberties 
is  not  void  as  impairing  the  right  of  the  principal  or  sureties  on  the  under- 
taking to  defend.    Buttling  v.  Hatton,  18  App.  Div.  128,  45  N.  Y.  S.  720. 
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(8)  Bviffloimoy  of  Notice  amd  Homing. 

Sides  as  to  form  of  notice  reqaired. —  Personal  notice  is  not  an  Indispena* 
able  element  of  due  process  of  law.  On  the  contrary  the  form  of  notice  that 
shall  be  given  rests  largely  within  the  legislative  discretion  and  the  require- 
ments of  due  process  are  met  when  the  legislature  has  prescribed  a  kind  of 
notice  by  which  it  is  reasonably  probable  that  the  party  proceeded  against 
will  be  apprised  of  what  is  going  on  against  him  and  will  be  afforded  an 
opportunity  to  defend.  In  re  Barnes,  (1912)  204  N.  Y.  108,  97  N.  E.  608, 
reversing  147  App.  Div.  396,  132  N.  Y.  S.  908;  People  v.  Feitner,  (1908)  191 
N.  Y.  88,  83  N.  E.  692,  reversing  120  App.  Div.  838,  105  N.  Y.  S.  993;  In  re 
Amsterdam,  (1891)  126  N.  Y.  158,  27  N.  E.  272,  reversing  56  Hun  270,  8 
N".  Y.  S.  234;  People  v.  Turner,  (1889)  117  N.  Y.  227,  22  N.  E.  1022,  15 
A.  S.  R.  498,  affirming  49  Hun  466,  2  N.  Y.  S.  253;  In  re  Union  El.  R.  Co., 
(1889)  112  N.  Y.  61,  19  N.  E.  664,  2  L.  R.  A.  359;  In  re  New  York,  (1884) 
99  N.  Y.  669,  2  N.  E.  642,  affirming  34  Hun  441;  Pope  y.  Terre  Haute  Car, 
etc.,  Co.,  (1881)  87  N.  Y.  137,  affirming  24  Hun  238;  Stuart  v.  Palmer, 
(1878)  74  N.  Y.  183,  30  Am.  Rep.  289,  affirming  10  Hun  23;  Happy  v.  Mosher, 
(1872)  48  N.  Y.  313,  reversing  47  Barb.  601;  Campbell  v.  Evans,  (1871) 
46  N.  Y.  356;  In  re  Empire  City  Bank,  18  N.  Y.  199;  Clement  v.  May,  (1909) 
136  App.  Div.  199,  120  N.  Y.  S.  588;  Matter  of  Rochester,  (1905)  102  App. 
Div.  181,  92  N.  Y.  S.  406;  Hatzung  v.  Syracuse,  (1895)  92  Hun  203,  36 
N.  Y.  S.  621;  Schneider  v.  Rochester,  (1895)  90  Hun  171,  35  N.  Y.  S.  786, 
appeal  dismissed  (1898)  166  N.  Y.  619,  60  N.  E.  291.  See  also  Leavitt  v. 
Thompson,  (1873)  62  N.  Y.  62;  Cook  v.  Gregg,  (1871)  46  N.  Y.  439. 

Publication. —  Under  the  rule  stated  above,  notice  of  a  proceeding  to  levy 
special  assessments  for  public  improvements  may  be  given  by  publication. 
In  re  Union  El.  R.  Co.,  (1889)  112  N.  Y.  61,  19  N.  E.  664,  2  L.  R.  A.  359; 
In  re  Lowden,  (1882)  89  N.  Y.  648,  modifying  26  Hun  434;  In  re  De  Peyster. 
(1880)  80  N.  Y.  666,  reversing  18  Hun  445;  People  v.  Brooklyn,  (1851) 
4  N.  Y.  419,  66  Am.  Dec  266,  reversing  9  Barb.  536.  See  also  Lamb  v. 
Connolly,  (1890)  122  N.  Y.  631,  26  N.  E.  1042.  Similarly,  notice  of  tin- 
assessment  of  damages  in  cond^nnation  proceedings  may  be  given  by  publica- 
tion. In  re  New  York,  (1884)  99  N.  Y.  669,  2  N.  E.  642,  affirming  34  Hun 
441.  Notice  by  publication  is  a  sufficient  notice  of  proceedings  looking  to 
the  enforcement  of  a  lien  on  a  vessel  for  materials  used  in  its  eonstruction. 
Happy  V.  Mosher,  (1870)  48  N.  Y.  318,  reversing  47  Barb.  601.  And  notice 
by  publication  of  proceedings  to  wind  up  an  insolvent  banking  corporation 
is  a  sufficient  notice  to  stockholders  not  residents  of  the  county  wherein 
the  bank  is  located.     In  re  Empire  City  Bank,   (1868)    18  N.  Y.  199. 

Delivery  of  process  at  residence. —  ''Acquiring  jurisdiction  of  resident 
defendants  by  constructive  service  of  process  is  a  proceeding  according  to  the 
course  of  the  conmion  law,  and  is  due  process  of  law.  This  kind  of  service 
was  not  unknown  to  the  conmion  law,  but  was  an  authorized  mode  by  which 
the  English  courts  of  law,  and  of  equity,  from  the  earliest  times  acquired 
jurisdiction  of  resident  defendants."  Continental  Nat.  Bank  v.  Thurber, 
(1893)  74  Hun  632,  26  N.  Y.  S.  966.  To  the  same  effect.  In  re  Empire  City 
Bank,  (1868)  18  N.  Y.  199.  Aecordingly,  section  436  of  the  Code  of  Civil 
Procedure,  providing  for  the  service  of  a  summons  upon  a  resident  of  the 
state  by  delivery  of  a  copy  thereof  at  his  residence,  is  constitutional  and 
valid.  Continental  Nat.  Bank  v.  Thurber,  supra.  Similarly,  the  Act  of  1849 
(ch.  226)  r^ulating  the  winding  up  of  insolvent  banking  corporations  is 
not  repugnant  to  this  clause  in  directing  that  notice  of  the  proceedings 
wherein  a  referee  apportions  assets  and  liabilities  among  the  stockholders 
be  given  stockholders  of  the  county  wherein  the  bank  is  situated  by  service 
at  their  residence.     In  re  Empire  City  Bank,  supra. 

Service  of  process  on  officer  of  foreign  corporation. —  The  legislature  ia 
eompetant  to  provide  that  personal  service  of  a  summons  upon  a  foreign 
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corporation  may  be  made  by  delivering  a  copy  thereof  within  the  state,  to 
the  president,  secretary  or  treasurer  of  the  corporation,  and  in  order  to  make 
such  service  effectual,  it  is  not  needful  that  the  oflScer  served  should  be  here 
in  his  official  capacity,  or  engaged  in  the  business  of  the  corporation,  or 'that 
it  should  have  any  property  within  the  state,  or  that  the  cause  of  action 
should  have  arisen  herein.  Pope  v.  Terre  Haute  Car,  etc.,  Co.,  (1881) 
87  N.  Y.  137,  affirming  24  Hun  238. 

Service  of  warrant  of  seizure  on  owner  of  property  seized. — A  statute 
(subds.  1  and  2  of  §  31c  of  the  Liquor  Tax  Law)  providing  for  the  seizure 
of  intoxicating  liquors  held  for  illegal  purposes,  makes  sufficient  provision 
for  notice  to  the  owner  in  directing  the  service  of  a  copy  of  the  warrant  of 
seizure  on  the  person  apparently  in  charge  of  the  liquors  and  the  posting 
of  a  copy  on  the  premises  whereon  they  are  found.  Clement  v.  May,  (1909) 
136  App.  Div.  199,   120  N.  Y.  S.  588. 

Sxtent  of  hearing  secured. —  By  virtue  of  this  provision  a  party  to  an 
action  is  entitled  as  an  absolute  right  not  only  to  an  opportunity  to  be 
heard,  but  also  to  reasonable  time  for  the  preparation  of  his  evidence  in 
order  that  he  may  make  his  hearing  effective.  **  It  he  is  not  allowed  sufficient 
time  to  prepare  his  evidence,  according  to  the  usual  means  of  obtaining 
evidence  for  use  in  courts  of  justice,  his  so-called  day  in  court  is  only  a 
snare  and  a  delusion.  He  is  deprived  of  a  right  which  is  not  only  accorded 
to  other  suitors,  but  which  it  would  be  error  to  refuse  them.  This  cannot  be 
due  process  of  law."  Accordingly,  section  793  of  the  Code  of  Civil  Procedure, 
as  amended  by  chapter  173  of  the  Laws  of  1904,  relative  to  preference  in 
trials  among  civil  causes,  which  provides,  "  In  said  counties  of  New  York, 
Kings,  Queens  and  Erie,  and  in  the  seventh  judicifil  district,  the  application 
for  a  preference  shall  be  made  at  the  opening  of  the  court,  or  to  such 
justices  or  other  term  of  court,  or  at  such  other  time  as  shall  be  prescribed 
by  the  general  or  special  rules  of  practice,  and  if  it  shall  appear  that  the 
cause  is  entitled  to  a  preference  and  is  intended  to  be  moved  for  trial  at 
or  for  the  term  for  which  the  application  is  made,  the  court  or  justice 
must  designate  a  day  certain,  during  that  term,  on  which  day  the  said 
cause. shall  then  be  heard;  if  there  be  two  or  more  causes  so  designated 
for  trial  for  the  same  day,  the  said  causes  shall  be  heard  in  the  order  of  their 
date  of  issue,"  is  unconstitutional  in  that  it  arbitrarily  requires  suitors 
to  proceed  with  trial  on  a  designated  day,  although,  through  some  cause 
over  which* they  have  no  control,  they  are  unable  to  present  their  case 
properly  upon  that  day.  Riglander  v.  Star  Co.,  (1904)  98  App.  Div.  101, 
90  N.  Y.  S.  772,  affirmed  (1906)  181  N.  Y.  631,  73  N.  E.  1131.  To  the  same 
effect,  Woerner  v.  Star  Co.,  (1906)  107  App.  Div.  248,  94  N.  Y.  S.  1117. 
It  matters  not,  however,  that  it  is  difficult  for  the  one  proceeded  against  to  de- 
fend under  the  law  so  long  as  it  is  not  impracticable  for  him  to  do  so  by  the 
use  of  reasonable  efforts  and  the  opportunity  to  defend  is  not  merely  color'able 
and  illusory.    Happy  v.  Mosher,  (1872)  48  N.  Y.  313,  reversing  47  Barb.  601. 

Privilege  of  habeas  corpus  as  sufficient  opportunity  to  be  heard. —  Hearing 
in  proceedings  looking  to  the  deprivation  of  personal  liberty,  it  would  seem, 
must  be  before  the  rendition  of  the  *  judgment  effecting  the  deprivation 
It  is  not  sufficient  that  the  person  restrained  be  allowed  the  privilege  of 
having  the  legality  of  his  confinement  reviewed  by  a  writ  of  habeas  corpus. 
Thus  an  act  (ch.  467,  Laws  of  1892)  authorizing  the  permanent  commitment 
of  inebriates  by  summary  proceedings  is  not  saved  by  a  provision  that  nothing 
therein  contained  should  be  construed  to  limit  the  power  of  the  courts  on 
habeas  corpus.  "Due  process  of  law  means  process  in  the  proceeding  in 
which  judgment  is  rendered  against  a  person.  It  is  in  that  proceeding  at  some 
stsfge  before  final  judgment  that  she  must  have  notice  or,  at  all  events,  a 
hearing  before  she  is  condemned  to  long  imprisonment  or  restraint."  Peoplt 
V.  St.  Saviour's  Sanitarium,  (1898)  34  App.  Div.  363,  66  N.  Y.  S.  431. 
Howevef ,  section  454  of  the  Code  of  Criminal  Procedure,  which  provldea  thai 
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where  an  accused  is  acquitted  on  the  ground  of  inianity,  the  court  must, 
thereapon,  if  the  defendant  be  in  custody,  and  his  discharge  is  deemed 
dangerous  to  the  public  peace  and  safety,  order  him  to  be  committed  to  the 
state  lunatic  asylum  until  he  becomes  sane,  is  not  imconstitutional  as  failing 
to  secure  him  notice  and  an  opportunity  to  be  heard.  "The  commitment 
can  last  only  so  long  as  the  defendant  is  insane,  and  he  has  the  right  at 
any  tfaae  imder  the  law  to  have  his  sanity  determined  upon  habeas  corpus. 
People  T.  Chanler,  (1909)   133  App.  Div.  159,  117  N.  Y.  S.  322. 

Conditional  hearing. —  The  legislature  would  seem  competent  to  attach 
reasonable  conditions  precedent  to  the  right  of  hearing.  Thus,  it  is  no 
objection  to  an  act  giving  materialmen  a  lien  on  a  vessel  for  materials  used 
in  its  construction  that  it  requires  the  owner  of  the  vessel  to  give  a  bond 
before  he  can  defend  proceedings,  looking  to  the  enforcemoit  of  the  lien. 
Happy  V.  Mosher,  (1872)  48  N.  Y.  313,  reversing  47  Barb.  601.  And,  the 
provision  of  the  Code  of  Civil  Procedure  (§1778),  providing  in  effect  that 
in  an  action  against  a  foreign  or  domestic  corporation  upon  ''a  promissory 
note  or  other  evidence  of  debt,  for  the  absolute  payment  of  money,"  the 
plaintiff  may  take  judgment  as  in  case  of  default,  unless  the  court  shall  be 
satisfied  that  the  corporation  has  a  substantial  defense,  is  constitutional 
and  valid.  Moran  v.  Long  Island  City,  (1886)  101  N.  Y.  439,  6  N.  E.  80, 
reversing  38  Hun  122.  In  that  case  the  court  said:  "The  defendant  would 
have  the  ^me  right  to  a  review  of  the  4ecision  of  a  judge  refusing  an  order 
for  the  trial  of  the  issues,  which  it  would  have  to  review  an  order  striking 
out  the  answer  atf  sham,  or  giving  judgment  on  it  as  frivolous.  We  should 
hesitate  to  pronounce  the  provision  unconstitutional,  after  a  similar  pro- 
vision has  stood,  and  be  acted  upon  by  our  courts,  for  so  long  a  period,  as 
a  valid  regulation  of  the  right  of  corporations  to  defend  actions  brought 
against  them  upon  written  evidences  of  debt,  and  of  their  right  to  issue 
such  obligations." 

Summary  commitment  of  accused  as  insane  after  acquittal  on  ground  of 
insanity. —  Section  454  of  the  Code  of  Criminal  Procedure  which  provides 
that  where  an  accused  is  acquitted  on  the  ground  of  insanity,  the  court  must, 
thereupon,  if  the  defendant  be  in  custody,  and  discharge  is  deemed  dangerous 
to  the  public  peace  and  safety,  order  him  to  be  committed  to  the  state  lunatic 
asylum  until  he  becomes  sane,  is  not  unconstitutional  as  failing  to  secure 
him  notice  and  an  opportunity  to  be  heard.  It  was  the  intention  of  the 
legislature  that  the  court  should  rest  its  conclusion  as  to  the  defendant's 
insanity  on  the  evidence  given  at  the  trial  and  the  defendant's  appearance 
thereat.     People  v.  Chanler,   (1909)    133  App.  Div.  159,  117  N.  Y.  S.  322. 


6.  Legislatvve  Enactment  as  Due  Process  of  Law. 

«.  Act  ErFEoniro  Depbivatioi7. 

Ride  stated. —  It  is  of  course  well  settled  that  due  process  of  law  does  not 
mean  the  very  act  of  legislation  effecting  or  authorizing  a  deprivation  of  life, 
liberty  or  property.  People  v.  Moran,  (1912)  206  N.  Y.  670,  reversing  150 
App.  Div.  226,  134  N.  Y.  S.  &31;  Ives  v.  South  Buffalo  R.  C5o.,  201  N.  Y.  271,  94 
N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  S.)  162,  reversing  140- App. 
Div.  921,  125  N.  Y.  S.  1125;  People  v.  Sickles,  (1898)  156  N.  Y.  541,  51 
N.  E.  288,  affirming  26  App.  Div.  470,  50  N.  Y.  S.  377;  Colon  v.  Lisk,  153 
N,  Y.  188,  47  N.  E.  302,  60  A.  S.  R.  609;  Gilman  v.  Tucker,  128  N.  Y.  190, 
28  N.  E.  1040,  26  A.  S.  R.  464;  People  v.  Ryder,  (1891)  124  N.  Y.  500,  26 
N.  E.  1040,  reversing  68  Hun  407,  12  N.  Y.  S.  48;  People  v,  O'Brien,  (1888'. 
Ill  N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun 
519,  10  K.  Y.  St.  Rep.  596;  People  v.  Otis,  (1882)  90  N.  Y.  48,  affirming 
84  Him  519;  BockweU  t.  Nearing,  (1866)  S5  N.  Y.  MS,  re?erriBf  44  Barb. 
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472;  Wynehamer  v.  People,  (1866)  18  N.  Y.  378;  Weeteryelt  t.  Gregg. 
(1864)  12  N.  Y.  202,  82  Am.  Dec.  160;  Burch  v.  Newlniry,  (1862)  10  N.  Y. 
874,  affirming  1  Barb.  648;  Williame  t.  Port  (blester,  (1902)  72  App.  Div. 
606,  76  N.  Y.  S.  631;  Barry  v.  Port  Jervie,  (1901)  64  App.  Div.  268,  72 
N.  Y.  S.  104;  Bowe  v.  United  States  Reflector  Co.,  (1885)  36  Him  407. 
**  To  say,  as  has  been  suggested,  that  '  the  law  of  the  land,*  or  '  due  process 
of  law,'  may  mean  the  very  act  of  legislation  which  depriyes  the  eitisen 
of  his  rights,  privileges  or  property,  leads  to  a  simple  absurdity.  The  con- 
stitution would  then  mean,  that  no  person  shall  be  deprived  of  his  property 
or  rights,  unless  the  legislature  shall  pass  a  law  to  effectuate  the  wrong, 
and  ti^is  would  be  throwing  the  restraint  entirely  away.  The  true  interpre- 
tation of  these  constitutional  phrases  is,  that  where  rights  are  acquired  by 
the  eitisen  under  the  existing  law,  there  is  no  power  in  any  branch  of  the 
government  to  take  them  away;  but  where  they  are  held  contrary  to  the 
existing  law,  or  are  forfeited  by  its  violation,  then  they  may  be  taken  from 
him  —  not  by  an  act  of  the  legislature  but  in  the  due  administration  of  the 
law  itself,  before  the  judicial  tribunals  of  the  state.  The  cause  or  occasion 
for  depriving  the  citizen  of  his  supposed  rights  must  be  found  in  the  law  as 
it  is,  or,  at  least  it  cannot  be  created  by  a  legislative  act  which  aims  at  their 
destruction.  Where  rights  of  property  are  admitted  to  exist,  the  legislature 
cannot  say  they  shall  exist  no  longer;  nor  will  it  make  any  difference, 
although  a  process  and  a  tribunal  are  appointed  to  execute  the  sentence. 
If  this  is  the  '  law  of  the  land,'  and  '  due  process  of  law,'  within  the  meaning 
of  the  constitution,  then  the  legislature  is  omnipotent.  It  may,  under  the 
same  interpretation,  pass  a  law  to  take  away  liberty  or  life  without  a  pre- 
eodsting  cause,  appointing  judicial  and  executive  agencies  to  execute  its 
will.  Property  is  placed  1^  the  constitution  in  the  same  category  with 
liberty  and  life."  Wynehamer  v.  People,  (1856)  13  N.  Y.  378.  "The 
phrase  *  due  process  of  law '  is  not  satisfied  by  a  judgment  pronounced,  after  an 
opportunity  to  be  heard,  by  a  court  of  competent  jurisdiction  in  accordance 
with  the  provisions  of  a  statute  imless  that  statute  accords  with  the  provisions 
of  the  fundamental  law."  People  v.  Havnor,  (1896)  149  N.  Y.  195,  43  N.  E. 
641,  62  A.  S.  R.  707,  31  L.  R.  A.  689,  affirming  1  App.  Div.  459,  37  N.  Y.  S. 
314,  writ  of  error  dismissed  170  U.  S.  408,  18  S.  Gt.  631,  42  U.  S.  (L.  ed.)  1087. 
Act  destro3ri]ig  property  lawfully  acqaired. —  While  the  l^slature  in  the 
exercise  of  its  police  power  has  broad  authority  to  declare  public  nuisances 
and  to  make  unlawful  the  possession  within  the  state  of  property  acquired 
after  possession  thereof  has  been  prohibited,  it  is  not  competent  to  enact 
a  statute  forfeiting  and  destroying  property  lawfully  acquired  and  held 
under  the  pre-existing  law.  People  v.  Moran,  (1912)  206  N.  Y.  670,  reversing 
160  App.  Div.  226,  134  N.  Y.  S.  931 ;  People  v.  Van  De  Carr,  ( 1904)  178  N.  Y. 
426,  70  N.  E.  965,  102  A.  S.  R.  616,  66  L.  R.  A.  189,  affirming  91  App.  Div.  20, 
86  N.  Y.  a  644;  People  v.  King,  (1888)  110  N.  Y.  418,  18  N.  E.  245, 
•  A.  8.  R.  389,  1  L.  R.  A.  293,  affirming  42  Hun  186,  6  N.  Y.  St.  Rep.  138 ; 
People  v.  West,  (1887)  106  N.  Y.  293,  12  N.  E.  610,  60  Am.  Rep.  452, 
affirming  44  Hun  162,  7  N.  Y.  St.  Rep.  843;  Phelps  v.  Racey,  (1875)  60 
N.  Y.  10,  affirming  5  Daly  235;  Wynehamer  v.  People,  18  N.  Y.  378,  reversing 
20  Barb.  168;  People  v.  Zimmerman,  (1905)  102  App.  Div.  103,  92  N.  Y.  S. 
497;  People  v.  Bootman,  (1904)  95  App.  Div.  469,  88  N.  Y.  S.  887,  affirmed 
(1904)  180  N.  Y.  1,  72  N.  E.  505,  2  Ann.  Gas.  226;  People  v.  Cohen,  (1904) 
91  App.  Div.  89,  86  N.  Y.  S.  475;  Barry  v.  Port  Jervis,  (1901)  64  App.  Div. 
268,  72  N.  Y.  S.  104.  See  also  Clement  v.  Two  Barrels  of  Whiefeey,  etc., 
(1910)  136  Ak).  Div.  291,  120  N.  Y.  S.  1044.  "The  form  of  this  declaration 
of  right,  Vno  person  shall  be  deprived  of  life,  liberty  or  property,  without 
due  proeess  of  law,'  necessarily  imports  that  the  legislature  cannot  make 
the  mere  existence  of  the  rights  secured  the  occasion  of  depriving  a  person 
of  any  of  them,  even  by  the  forms  which  belong  to  'due  process  of  law.' 
Ww  if  it  does  not  necessarily  import  this,  then  the  legislative  power  if 
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absolute.  To  provide  for  a  trial  to  ascertain  whether  a  man  is  in  the  enjoj- 
ment  of  either  of  these  rights,  and  then,  as  a  consequence  of  finding  ^lat 
he  is  in  the  enjoyment  of  it,  to  deprive  him  of  it,  is  doing  indirectly  Just 
what  is  forbidden  to  be  done  directly,  and  reduces  the  constitutional  provi- 
sion to  a  nullity.  For  instance,  a  law  that  any  man  who,  after  the  age  of 
fifty  years,  shall  continue  to  live,  shall  be  punished  by  imprisonment  or  fine, 
would  be  beyond  the  power  of  the  legislature.  It  would  be  so,  upon  the 
ground  that  he  cannot  be  deprived  of  life,  liberty  or  property,  without  due 
process  of  law,  and  that  the  right  to  live  and  not  be  punished  for  living  was 
put  by  the  declaration  of  right  beyond  the  power  of  the  legislative  interfer- 
ence."   Per  Johnson,  J.,  Wynehamer  v.  People,  13  N.  Y.  378. 

Thus,  the  provisions  of  an  act  to  prevent  intemperance  (Laws  of  1855, 
p.  340)  substantially  destroying  the  property  in  intoxicating  liquors  owned 
and  possessed  within  the  state,  is  unconstitutional  and  void  in  so  much  as  it 
applies  not  only  to  liquors  manufactured  or  imported  after  its  passage  but 
also  to  liquors  owned  at  the  time  it  became  effective.  Wynehamer  v.  People, 
supra.  Similarly,  section  33  of  the  Forest,  Fish  and  Game  Law  (Laws 
of  1900,  ch.  209,  as  amended  by  Laws  of  1902,  ch.  517),  is  unconstitutional 
in  so  far  as  it  assumes  to  declare  unlawful  the  possession  by  a  game  dealer 
of  snowbuntings  which  he  purchased  prior  to  the  time  when  the  section  took 
effect  and  when  the  possession  of  such  birds  was  not  unlawful.  People  v. 
Oohen,  (1904)  91  App.  Div.  89,  86  N.  Y.  S.  475.  And  that  part  of 
subdivision  16  of  section  640  of  the  Penal  Code,  as  amended  by  chapter  272 
of  the  Laws  of  1903,  providing  that  "Any  person,  who,  in  any  manner,  for 
exhibition  or  display,  shall  place  or  cause  to  be  placed,  any  word,  figure, 
mark,  picture,  design,  drawing  or  any  advertisement  of  any  nature,  upon 
any  flag,  standard,  color  or  ensign  of  the  United  States  or  state  flag  of  this 
state,  or  ensign,  ...  or  who  shall  expose  to  public  view,  manufacture,  sell, 
expose  for  sale,  give  away,  or  have  in  possession  for  sale,  or  to  give  away, 
or  for  use  for  any  purpose,  any  article  or  substance,  being  an  article  of 
merchandise,  or  a  receptacle  of  merchandise  upon  which  shall  have  been 
printed,  painted,  attached,  or  otherwise  placed,  a  representation  of  any  such 
flag,  standard,  color  or  ensign,  to  advertise,  call  attention  to,  decorate,  marie, 
or  distinguish,  the  article,  or  substance,  on  which  so  placed,  .  .  .  riiall  be 
deemed  guilty  of  a  misdemeanor  .  .  ."  since  it  applies  as  well  to  articles 
manufactured  and  in  existence  when  it  was  lawful  to  manufacture  them  and 
have  them  in  possession  as  to  those  thereafter  manufactured  or  acquired, 
attempts  to  destroy  existing  property  rights,  and  is  therefore  void.  People 
V.  Van  De  Carr,  (1904)  178  N.  Y.  425,  70  N.  B.  966,  102  A.  S.  R.  616, 
66  L.  R.  A.  189,  affirming  91  App.  Div.  20,  86  N.  Y.  S.  644. 

Forfeiture  of  property  kept  for  illegal  use. —  Section  3lc  of  the  Liquor  Tax 
Law,  declaring  that  liquors  kept  for  ill^al  sale  are  a  nuisance  and  that  the 
forefeiture  thereof  to  the  state  may  be  declared  by  the  judicial  proceedings 
therein  provided,  is  not  obnoxious  to  the  guarantee  of  this  provision.  "  The 
effect  of  the  act  is  not,  by  virtue  of  the  law  itself,  to  declare  the  annihilation 
of  the  right  of  any  one  to  own,  possess  and  dispose  of  any  particular  property 
or  property  of  any  particular  species.  It  is  the  use  for  purposes  of  violating 
the  statute  to  which  the  property  is  to  be  put  or  for  which  it  is  kept  that 
determines,  as  the  isection  prescribes,  its  character  as  a  nuisance.  Liquors, 
notwithstanding  the  statute,  still  retain  their  character  as  property." 
Clement  v.  Two  Barrels  of  Whiskey,  etc.,  (1910)  136  App.  Div.  291,  120 
N.  Y.  S.  1044. 

Creation  of  new  liability. —  While  the  legislature  is  not  competent  arbi- 
trarily to  destroy  rights  of  person  or  property,  it  may  create  a  liability 
imknown  at  common  law  provided  that  in  so  doing  it  does  not  violate  legal 
fundamentals.  Volans  v.  Owen,  (1878)  74  N.  Y.  526,  30  Am.  Rep.  337, 
reversing  9  Hun  558;  Rhodes  v.  Sperry,  etc.,  Co.,  (1908)  193  N.  Y  228, 
85  K.  K.  1097,  127  A.  S.  R.  045,  34  L.  R.  A.   (K.  S.)    1143,  affirming  120 
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App.  mw.  467,  104  N.  Y.  S.  1102;  Bertholf  v.  O'Reilly,  (1ST8)  74  N.  Y.  509, 
30  Am.  Rep.  323,  affirming  8  Hun  16.  See  also  Ives  ▼.  South  Buffalo  R.  Co., 
(1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  8.) 
1«,  Wfwiing  140  App.  Div.  921,  125  N.  Y.  S.  1125  See  art.  3,  §  1.  Thus, 
fche  legislature  "may  change  the  rule  of  the  common  law,  which  looks  only 
to  ths  proximate  cause  of  the  mischief,  in  attaching  legal  responsihility,  and 
Mom  a  recovery  to  be  had  against  those  whose  acts  contributed,  although 
remotdy^  to  produce  it."  An  act  (ch.  646,  Laws  of  1873)  creating  **a  cause 
of  bMod.  for  damages,  in  favor  of  a  person  injured  in  person  or  property  by 
the  act  of  an  intoxicated  person,  against  the  owner  of  real  property,  whose 
onij  eonnection  with  tlie  injury  is  that  he  leased  the  premises  where  the 
liquor  eauaing  the  intoxication  was  sold  or  given  away,  with  knowledge  that 
intoxieAtiiig  liquors  were  to  be  sold  thereon,"  is  constitutional  and  valid. 
Berti&olf  V.  O'Reilly,  (1878)  74  N.  Y.  509,  30  Am.  Rep.  323,  affirming  8  Hun 
1«5  Yolans  v.  Owen,  (1878)  74  N.  Y.  526,  30  Am.  Rep.  337,  reversing  9  Hun 
558.  However,  due  process  of  law  forbids  the  legislature  from  imposing  on 
one  who  is  free  from  fault  or  negligence,  liability  in  damages  for  injuries 
sustained  by  another.  Wherefore,  no  employer  can  be  compelled  to  assume 
a  ri^  which  is  inseparable  from  the  work  of  the  employee,  and  which  may 
exist  in  spite  of  a  degree  of  care  by  the  employer  far  greater  than  may  be 
exacted  by  the  most  drastic  law;  and  in  so  far  as  the  Labor  Law  (Laws  of 
1910,  ch.  674)  imposes  such  a  liability,  it  is  void  under  the  fourteenth  amend- 
ment to  the  Federal  Constitution  and  under  this  section.  Ives  v.  South 
Buffalo  R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cae.  ldl2B  166, 
34  L.  R.  A.  (N.  S.)  162,  reversing  140  App.  Div.  921,  125  N.  Y.  S.  1126. 
Imposition  of  costs  on  successful  defendant. —  Section  709  of  the  Civil 
Code  is  unconstitutional  and  void  to  the  extent  that  it  purports  to  tax  the 
owner  of  property  attached  In  an  action  brought  by  a  third  person  with  the 
expense  of  the  attachment  even  though  such  attachment  had  been  subsequently 
vacated.  Bowe  v.  United  States  Reflector  Co.,  (1885)  36  Hun  407. 
In  that  case,  the  court  said :  **  This  direction,  in  its  practical  effect,  it  to 
take  the  property  of  the  defendant  after  the  lien  of  the  attachment  has  .  .  . 
been  removed,  and  apply  it  to  the  payment  of  the  debt  created  by  issuing 
and  serving  it,  and  afterwards  detaining  the  defendant's  property  under  its 
authority;  and  no  more  flagrant  violation  of  the  rights  of  an  owner  of 
property  can  well  be  imagined.  If  it  should  be  sustained,  there  will  be 
nothing  to  prevent  a  frequent  repetition  of  what  seems  to  have  taken  place 
in  this  instance  —  that  the  defendant's  stock  in  trade  shall  be  taken  into 
the  possession  of  the  sheriff,  his  business  interrupted  and  for  the  time 
destroyed;  and  when  the  attachment  can  be  no  longer  maintained,  to  leave 
him,  as  the  only  alternative  for  resuming  the  possession  of  his  property, 
the  payment  of  the  costs,  fees  and  expenses  of  the  proceedings  by  which 
he  maj  have  beca  despoiled.'' 


h,    STATUTOST  FKOCQEDUnL 

Sole  stated. —  Due  process  of  law  does  not  require  a  proceeding  acecMrding 
to  the  common  law  or  according  to  any  particular  form.  Matters  of  pro* 
cedure,  on  the  contrary,  are  subject  to  legislative  regulation,  provided  the 
essential  elements  of  due  process  are  preserved  inviolate.  Ives  v.  South 
Buffalo  R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  166, 
34  L.  R.  A.  (N.  S.)  162,  reversing  140  App.  Div.  921,  125  N.  Y.  S.  1125; 
Rhodes  v.  Sperry,  etc.,  Co.,  (1908)  193  N.  Y.  223,  83  N.  E.  1097,  127  A.  8.  R. 
945,  34  L.  R.  A.  (N.  S.)  1143,  affirming  120  App.  Div.  467,  104  N.  Y.  8.  1102; 
People  V.  Adirondack  R.  Co.,  (1899)  160  N.  Y.  225,  64  N.  E.  689,  f«?ersing 
S9  App.  Div.  34,  56  N.  Y.  S.  869,  and  affirmed  in  176  U.  S.  336,  20  S.  Ct  460, 
44  U.  S.  (L.  ed.)  492;  People  v.  Dunn,  (1899)   157  N.  Y.  528.  02  If .  B.  672. 
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43  L.  R.  A.  247,  affirming  31  App.  Div.  139,  62  N.  Y.  S.  968;  Colon  v.  Lisk, 
(1897)  163  N.  Y.  188,  47  N.  B.  302,  00  A.  S.  R.  609;  People  v.  Keeler,  (1885) 
99  N.  Y.  463,  2  N.  E.  615,  62  Am.  Rep.  49,  reversing  32  Hun  563;  BerthoM 
V.  O'Reilly,  (1878)  74  N.  Y.  509,  30  Am.  Rep.  323,  affirming  8  Hun  16; 
Happy  V.  Mosher,  (1872)  48  N.  Y.  313,  reversing  47  Barb.  501;  Riglander 
V.  Star  Co.,  (1904)  98  App.  Div.  101,  90  N.  Y.  S.  772.  .Thus,  chapter  378, 
Laws  of  1896,  authorizing  a  special  jury  list  to  be  drawn  up  by  a  special 
jury  commissioner  from  which  jurors  for  the  trial  of  certain  criminal  cases 
must  be  taken,  is  no  denial  of  due  process  of  law  since  the  trial  judge  finally 
decides  the  qualifications  of  the  jurors.  With  the  limitation  only  that  the 
right  of  trial  by  an  impartial  jury  be  not  taken  away,  the  mode  of  selecting 
jurors  is  a  subject  of  legislative  control.  People  v.  Dunn,  (1899)  157  N.  Y. 
528,  52  N.  E.  572,  43  L.  R.  A.  247,  affirming  31  App.  Div.  139,  52  N.  Y.  S.  968. 

The  remedies  by  which  rights  are  to  be  enforced  or  defended  are  likewise 
within  the  absolute  control  of  the  legislature  so  long  as  a  substantial  remedy 
is  not  denied  one  entitled  thereto.  Brearley  School  v.  Ward,  (1911)  201 
N.  Y.  358,  94  N.  E.  1001,  Ann.  Cas.  1912B  251,  40  L.  R.  A.  (N.  S.)  1216, 
affirming  138  App.  Div.  833,  123  N.  Y.  S.  614;  Laird  v.  Carton,  (1909) 
196  N.  Y.  169,  89  N.  E.  822,  25  L.  R.  A.  (N.  S.)  189,  reversing  132  App.  Div. 
176,  116  N.  Y.  8.  851;  Germania  Sav.  Bank  v.  Suspension  Bridge,  (1899) 
159  N.  Y.  362,  64  N.  B.  33,  appeal  dismissed  73  Hun  590,  26  N.  Y.  S.  98; 
People  V.  Ryder,  (1891)  124  N.  Y.  500,  26  N.  E.  1040,  reversing  68  Hun  407, 
12  N.  Y.  S.  48;  Hein  v.  Davidson,  (1884)  96  N.  Y»  175,  48  Am.  Rep.  612; 
Howard  v.  Moot,  (1876)  64  N.  Y.  262,  affirming  2  Hun  476;  Cook  v.  Gregg, 
(1871)  46  N.  Y.  439;  Chambers  v.  Chambers,  (1901)  61  App.  Div.  299, 
70  N.  Y.  S.  483.  See  also  Levy  v.  Dunn,  (1899)  160  N.  Y.  504,  55  N.  E. 
288,  73  A.  S.  R.  699,  affirming  39  App.  Div.  605,  57  N.  Y.  8.  972;  Dyett  v. 
Hymari,  (1891)  129  N.  Y.  351,  29  N.  E.  261,  26  A.  S.  R.  533;  Hayes  v 
Davidson,  (1886)  98  N.  Y.  19,  reversing  34  Hun  243.  See  Art.  3,  |  1. 
And  see  supra,  p.  107,  Right  of  Action — Judgment. 

Thus,  the  provisions  of  the  Code  of  Civil  Procedure  (§§  1421-6),  providing 
for  the  substitution  of  the  sureties  to  an  undertaking  indemnifying  a  sheriff 
against  a  levy  made  by  him  as  defendants  in  an  action  against  him  because 
of  such  levy,  are  not  violative  of  this  provision.  They  simply  change  the 
form  of  the  remedy  of  the  owner  of  the  property,  which  is,  nevertheless, 
left  substantial  and  effectual.  Hein  v.  Davidson,  (1884)  96  N.  Y.  176,  48 
Am.  Rep.  612.  However,  the  mandatory  provision  of  section  1421  of  the 
Code  of  Civil  Procedure,  as  amended  in  1887,  requiring  the  court,  upon  the 
application  of  tiie  sheriff,  when  sued  for  the  recovery  of  chattels  levied  upon 
or  for  damages  by  reason  of  a  levy  upon  personal  property,  to  substitute  the 
sheriff's  indemnitor  as  defendant  in  the  action,  works  an  unconstitutional 
deprivation  of  property  in  so  far  as  it  requires  the  court  to  substitute  the 
indemnitor  upon  the  application  of  the  sheriff  in  opposition  to  the  wishes 
of  the  plaintiff.  Levy  v.  Dunn,  (1899)  160  N.  Y.  604,  66  N.  B.  288,  73 
A.  S.  R.  699,  affirming  39  App.  Div.  606,  67  N.  Y.  S.  972.  And  the  provision 
of  the  Code  of  Civil  Procedure  (f  1440)  relating  to  the  title  to  real 
property  sold  on  execution,  as  amended  in  1881  (ch.  681,  Laws  of  1881), 
which  provides  that  if  the  title  of  the  sheriff's  ''grantee  or  his  assignees 
is  adjudged  for  any  reason  or  cause  whatever  to  be  null  and  void  in  any 
action  for  that  purpose  brought  by  the  judgment  debtor  or  his  assignees, 
ouch  judgment  shall  have  no  force  or  effect  unless  within  twenty  days  after 
the  entry"  or  in  case  of  pending  appeal,  within  twenty  days  after  final 
judgment  "  the  plaintiff  shall  pay  to  such  grantee  or  his  assignees  tlie  .  .  . 
money  .  .  .  paid  on  the  sale,  with  interest  from  the  time  of  sale,  .  .  .  !i^ 
eluding  the  costs  and  expenses  of  defendant  in  defending  tlie  action,  .  .  . 
and  in  the  event  of  the  plaintiff's  failure  to  pay  such  purchase-money  and 
txpenses  within  the  time  aforesaid,  said  title  shall  be  valid  in  said  grantee," 
is  iiii€(mstituii<»ial.    **  Tke  obvious  intention  of  the  ael  is  to  take  away  from 
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the  owner  all  remedy  for  tiM  recovery  of  his  property,  except  upon  tlie 
payment  by  him  to  his  adversary  of  a  sum  ot  money  which  must  frequently 
be  greater  than  the  value  of  the  property  itself.  If  he  remains  in  possession 
of  the  property,  he  is  deprived  of  any  remedy  to  protect  his  possession,  and 
if  his  adversary  has  succeeded  in  obtaining  possession,  he  is  deprived  of  any 
remedy  to  recover  it,  except  upon  the  condition  that  he  pays  as  much,  or 
more,  than  it  is  probably  worth.  An  owner  may,  therefore,  under  this  law, 
be  stripped  of  his  property  under  a  void  proceeding;  be  turned  out  of  posses- 
sion and  denied  any  affirmative  relief  in  the  coiuis,  unless  upon  the  condi- 
tion that  he  pays  for  the  property  its  value,  as  determined  by  a  judicial 
Mde,  and  in  addition  thereto,  a  sum  for  costs  and  expenses,  the  amount  of 
which  he  has  no  means  of  ascertaining,  and  which  may  also  exceed  the 
value  of  the  property  in  litigation.  A  more  effectual  scheme  to  deprive  an 
owner  of  his  property  could  hardly  be  conceived.  Whether  he  abandons  it 
to  the  wrong-doer  or  elects  to  seek  his  remedy  in  the  couits,  the  property, 
as  a  subject  of  value,  has  passed  from  him  irrecoverably."  Oilman  v. 
Tucker,  (1891)   128  N.  Y.  190,  28  N.  E,  1040,  26  A.  S.  R.  484. 

Rules  of  evidence. —  "  Due  process  of  law  does  not  mean  that  the  legislature 
eansiot  change  the  rules  of  evidence  as  they  existed  at  common  law."  People 
V.  Johnson,  (1906)  185  N.  Y.  219,  77  N.  E.  1164.  To  the  same  effect,  People 
V.  Sexton,  (1907)  187  N.  Y.  495,  80  N.  E.  396,  116  A.  S.  R.  621;  Baer 
V.  McCuUough,  (1903)  176  N.  Y.  97,  68  N.  E.  129,  affirming  72  App.  Div. 
628,  76  N.  Y.  S.  1008;  People  v.  Sickles,  (1898)  156  N.  Y.  641,  61  N.  E.  288, 
affirming  26  App.  Div.  470,  50  N.  Y.  S.  377;  People  v.  Ryder,  (1891)  124 
N.  Y.  500,  26  N.  E.  1040,  reversing  58  Hun  407,  12  N,  Y.  S.  48;  People  v. 
Turner,  (1889)  117  N.  Y.  227,  22  N.  E.  1022,  15  A.  S.  R.  498,  affirming 
49  Hun  466,  2  N.  Y.  S.  253;  Board  of  Excise  Com'rs  v.  Merchant,  (1886) 
103  N.  Y.  143,  8  N.  E.  484,  57  Am.  Rep.  705;  Howard  v.  Moot,  (1876)  64 
N.  Y.  262,  affirming  2  Hun  475;  Sprints  v.  Saxton,  (1908)  126  App.  Div. 
421,  110  N.  Y.  S.  585;  People  v.  Flynn,  (1902)  72  App.  Div.  67,  76  N.  Y.  S. 
293;  White  v.  Wheeler,  (1889)  51  Hun  673,  4  N.  Y.  S.  405.    See  Art.  3,  §  1. 

Presumptive  evidence. —  The  legislature  is  competent  to  declare  a  circum- 
stance prima  facie  proof  of  a  fact  to  be  established,  leaving  the  adverse  party 
at  liberty  to  rebut  and  overcome  the  presumption  by  contradictory  and 
better  evidence.  People  v.  Adams,  (1903)  176  N.  Y.  351,  68  N.  E.  636, 
98  A.  S.  R.  675,  63  L.  R.  A.  406,  affirming  86  App.  Div.  390,  83  N.  Y.  S.  481, 
and  affirmed  192  U.  S.  585,  24  S.  Ct.  372,  48  U.  S.  (L.  ed.)  575;  People  v. 
Cannon,  (1893)  139  N.  Y.  32,  34  N.  B.  769,  36  A.  S.  R.  668,  affirming 
63  Hun  306,  18  N.  Y.  S.  25;  Board  of  Excise  Com'rs  v.  Merchant,  (188C) 
103  N.  Y.  143,  8  N.  E.  484,  57  Am.  Rep.  705;  Howard  v.  Moot,  (1876)  64 
N.  Y.  262,  affirming  2  Hun  475;  People  v.  Turner,  (1889)  117  N..  Y.  227, 
22  N.  E.  1022,  16  A.  S.  R.  498,  affirming  49  Hun  466,  2  N.  Y.  S.  263;  Hand 
V.  Ballon,  (1865)  12  N.  Y.  641;  Sprintz  v.  Saxton,  (1908)  126  App.  Div. 
421,  110  N.  Y.  S.  585;  People  v.  Flynn,  (1902)  72  App.  Div.  67,  76  N.  Y.  S. 
293;  White  v.  Wheeler,  (1889)  51  Hun  573,  4  N.  Y.  S.  405.  Compare  Wyne- 
hamer  v.  People,  (1856)  13  N.  Y.  878;  People  v.  Lyon,  (1882)  27  Hun  180. 
See  Art.  3,  §  1.  Wherefore,  "the  act  to  perpetuate  testimony  respecting  the 
title  to  the  Pulteney  estate*'  (ch.  19,  Laws  of  1821)  which  ''authorized  the 
perpetuation  of  testimony  under  the  direction  of  the  Court  of  Chancery,  and 
made  the  same  prima  facie  evidence  of  the  facts  set  forth  in  the  examination 
of  the  witnesses,  if  the  chancellor  should  be  of  opinion  that  the  depositions 
furnished  good  prima  facie  evidence  of  such  facts,"  is  not  unconstitutional 
Howard  v.  Moot,  supra.  In  like  manner,  an  act  (ch.  628,  Laws  of  1857) 
providing  that  the  drinking  of  intoxicating  liquor  by  any  person  on  the 
premises  of  one  who  has  .simply  a  license  to  sell  liquor  not  to  be  drunk 
on  his  premises,  shall  be  prima  facie  evidence  that  the  liquor  was  sold  by 
the  occupant  of  the  premises  or  his  agent  with  the  intent  that  the  same  should 
be  drunk  the**eon,  is  not  violative  of  this  constitutional  guaranty.     "To 
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nuiktt  drinking  the  liquor  in  such  a  place  and  under  such  circumstances 
prima  facie  evidence  of  an  illegal  sale  to  the  person  drinking,  violates  no 
constitutional  guaranty.  It  leaves  a  party  ample  opportunity  to  make  his 
defense.  It  is. specially  provided,  what  is  now  the  general  law,  that  the 
party  ean  be  a  witness  in  his  own  behalf,  and  thus  it  can  never  be  difficult 
for  him  to  show  what  the  facts  really  are.  The  burden  of  proof  is  not  even 
really  changed.  The  statute  enables  the  prosecutor  to  make  a  prima  facie 
case  by  proof  of  the  drinking.  But  the  defendant  can  show  the  circum- 
stances attending  the  drinking,  his  relation  thereto  and  any  other  facts 
tending  to  absolve  him  from  liability,  and  then  on  the  whole  ease,  the  burden 
still  rests  upon  the  prosecution  to  establish  the  alleged  sale."  Board  of 
Excise  Gom'rs  v.  Merchant,  supra.  Similarly,  section  344b  of  the  Penal 
Code  making  the  possession  by  any  person  other  than  a  public  officer  of 
apparatus  to  be  used  in  ''policy"  gambling  presumptive  evidence  of  wilful 
possession  and  hence  a  crime  under  section  344a  of  the  CSode  is  no  infraction 
of  due  process  of  law.  People  v.  Adams,  (1903)  176  N.  Y.  361,  68  N.  E.  636, 
98  A.  S.  R.  675,  63  L.  R.  A.  406,  affirming  85  App.  Div.  390,  83  N.  Y.  S.  481, 
and  affirmed  in  192  U.  S.  585,  24  S.  Ct.  372,  48  U.  S.  (L.  ed.)  675,  And  the 
legislature  was  competent  to  enact  chapter  669  of  the  Laws  of  1904,  pro- 
viding that  the  sale  of  any  portion  of  a  stock  of  merchandise  other  than  in 
the  ordinary  course  of  trade,  shall  be  presumed  except  in  certain  specified 
cases,  to  be  fraudulent  and  void  as  against  the  creditors  of  the  seller.  Sprintz 
V.  Saxton,  (1908)   126  App.  Div.  421,  110  N.  Y.  S.  586. 

Limitation  on  power  to  declare  fact  presumptive  evidence. —  While  the 
legislature  may  declare  a  fact  or  circumstance  prima  facie  evidence,  its 
power  in  this  respect  is  not  unlimited.  '*  The  fact  upon  which  the  presump- 
tion is  to  rest  must  have  some  fair  relaltion  to,  or  natural  connection  with, 
the  main  fact.  The  inference  of  the  existence  of  the  main  fact  because  of 
the  existence  of  the  fact  actually  proved,  must  not  be  merely  and  purely 
arbitrary,  or  wholly  unreasonable,  unnatural  or  extraordinary,  and  the 
accused  must  have  in  each  case  a  fair  opportunity  to  make  his  defense,  and 
to  submit  the  whole  case  to  the  jury,  to  be  decided  by  it  after  it  has  weighed 
all  the  evidence  and  given  such  weight  to  the  presumption  as  to  it  shall 
seem  proper.''  People  v.  Gannon,  (1893)  139  N.  Y.  32,  34  N.  E.  759,  36 
A.  S.  R.  668,  affirming  63  Hun  306,  18  N.  Y.  S.  26;  Board  of  Excise  Com'rs 
V.  Merchant,  (1886)  103  N.  Y.  143,  8  N.  E.  484,  67  Am.  Rep.  706;  People 
V.  Plynn,  (1902)  72  App.  Div.  67,  76  N.  Y.  8.  298.  See  also  People  v. 
Turner,  (1889)  117  N.  Y.  227,  22  N.  E.  1022,  16  A.  S.  R.  498,  affirming 
49  Hun  466,  2  N.  Y.  S.  253.  Compare  Howard  v.  Moot,  (1876)  64  N.  Y.  262, 
affirming  2  Hun  476.  Thus,  an  act  (ch.  377,  Laws  of  1887)  prohibiting  the 
use  of,  or  traffic  in,  empty  trademarked  bottles  except  with  the  written 
consent  of  the  owner  of  the  marks  thereon  and  declaring  the  possession  by 
a  junk  dealer,  or  dealer  in  second-hand  articles,  of  bottles  so  marked,  shall 
be  presumptive  evidence  of  th^  imlawful  use,  purchase  and  traffic  therein, 
does  not  deny  due  process.  While  the  possession  of  those  kinds  of 
bottles  1^  a  dealer  in  second-hand  articles  witiiout  the  written  eonsent  of  the 
owner,  may  be  innocent,  ''yet  the  presumption  of  an  unlawful  use  or 
traffic  in  them  is  not  so  forced  or  so  extraordinary  as  to  be  regarded  by 
sensible  and  unprejudiced  men  as  unreasonable  or  unnatural."  People  v. 
Cannon,  (1893)  139  N.  Y.  32,  34  N.  E.  759,  36  A.  8.  R.  668,  affirming  63  Hun 
306,  18  N.  Y.  S.  26.  "  Nor  can  it  be  successfully  maintained  that  this  species 
of  legislation  is  to  be  confined  to  those  cases  where  the  explanation  of  the 
faet  from  which  the  presumption  is  to  arise  is  peculiarly  within  the  knowl- 
edge of  the  party  who  is  accused.  ...  If  legislation  were  confined  to  such 
cases,  it  is  plain  that  it  would  be  entirely  unnecessary  and  would  accomplish 
nothing,  as  the  law  would  place  the  burden  of  explanation  upon  the  defend* 
ant  witibont  the  aid  of  the  statute."     People  v.  Cannon,  supra. 
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AdmiBrioB  of  efidence  ot  muworn  diild. —  TIm  statute  (Code  Crim.  Proe^ 

1  392)  permittiiig  tbe  unsworn  statement  of  a  child  under  twelve  years  of 
age  to  be  received  in  a  criminal  case  is  not  void  as  violating  this  guaranty. 
People  T.  Johnson,  (1906)  185  N.  Y.  219,  77  N.  E.  1164;  People  v.  Sexton, 
(1907)   187  N.  Y.  495,  80  N.  E.  396,  116  A,  S.  R.  621. 

Admission  of  proof  of  prior  conviction  on  trial  for  second  offense. —  The 
fact  that  section  688  of  the  Penal  Code,  in  providing  for  an  increased  pun- 
ishment on  conviction  of  a  second  offense,  allows  proof  to  be  made  of  the  first 
conviction  on  the  trial  of  the  second  offense,  does  not  render  that  section 
unconstitutional.  "The  statute  has  not  abrogated  the  rule  as  to  the  pre- 
sumption of  innocence.  It  is  expressly  preserved  to  the  defendant  by  section 
389  of  the  Code  of  Criminal  Procedure,  and  the  defendant  had  the  benefit  of 
it  upon  his  trial;  in  that  the  court  distinctly  instructed  the  jury  to  that 
effect.  It  will  not  be  presumed  that  the  jurors  failed  to  obey  the  instruction ; 
or  that  they  did  not  accord  to  the  aoeused  the  benefit  of  every  reasonable 
doubt  upon  the  evidence.  There  can  be  no  l^al  presumption  that  the  pre- 
sumption of  the  defendant's  innocence  will  be  prejudiced."  People  v.  Sickles, 
(1898)   156  K.  T.  641,  51  N.  K  288,  affirming  26  App.  Div.  470,  50  N.  Y..& 

an. 

O.   CUBATIVB  SrATonL 

Generally. —  The  l^slature  is  competent  by  a  retrospective  statute  to  eun 
and  validate  proceedings  irregular  and  invalid  because  not  conforming  to  the 
act  under  which  they  were  taken  if  it  could  in  the  first  instance  have  con- 
stitutionally directed  the  proceedings  to  have  followed  the  course  which  they 
actually  did  follow;  but  it  is  powerless  to  cure  proceedings  invalid  by  reason 
of  some  jurisdictional  defect,  an  invasion  of  constitutional  rights  or  other 
matter  which  could  not  originally  have  been  authorized.  People  v.  Purdy, 
(1909)  196  N.  Y.  270,  89  N.  E.  838,  reversing  132  App.  Div.  931,  117  N.  Y.  S. 
1144;  Wallace  v.  McEchron,  (1903)  176  N.  Y.  424,  68  N.  E.  663,  reversing 
84  App.  Div.  88,  82  N.  Y.  S.  656;  Meigs  v.  Roberts,  (1900)  162  N.  Y.  371, 
56  N.  E.  838,  76  A.  S.  R.  322,  reversing  42  App.  Div.  290,  59  N.  Y.  S.  215; 
People  V.  Turner,  (1895)  145  N.  Y.  451,  40  N.  E.  400,  affirmed  168  U.  S.  90, 
18  S.  Ct.  38,  42  U.  S.  (L.  ed.)  392;  Van  Deventer  v.  Long  Island  Citv. 
(1893)  139  N.  Y.  133,  34  N.  E.  774;  In  re  Union  College,  (1891)  129  N.  Y. 
808,  29  N.  E.  460;  Joslyn  v.  Rockwell,  (1891)  128  N.  Y.  334,  28  N.  E.  604, 
aflSrming  59  Hun  129,  13  N.  Y.  S.  311;  Oilman  v.  Tucker,  (1891)  128  N.  Y. 
190,  28  N.  E.  1040,  26  A.  S.  R.  464,  13  L.  R.  A.  304;  Ostrander  v.  Darling, 
(1891)  127  N.  Y.  70,  27  N.  E.  363,  affirming  53  Hun  190,  6  N.  Y.  S.  718; 
In  re  Amsterdam,  (1891)  126  N.  Y.  158,  27  N.  E.  272,  reversing  55  Hun  270, 
8  N.  Y.  S.  234;  Cromwell  v.  MacLean,  (1890)  123  N.  Y.  474,  25  N.  E.  932; 
Terrel  v.  Wheeler,  (1890)  123  N.  Y.  76,  25  N.  E.  329,  affirming  49  Hun  262. 

2  N.  Y.  S.  86;  New  York  v.  Tenth  Nat.  Bank,  (1888)  111  N.  Y.  446,  18  N.  E. 
618;  Ensign  v.  Barse,  (1887)  107  N.  Y.  3^,  14  N.  E.  400,  15  N.  E.  401; 
In  re  Sackett  St.,  (1878)  74  N.  Y.  95,  affirming  4  Hun  92;  Horton  v.  Thomp- 
■on,  (1878)  71  N.  Y.  513,  reversing  7  Hun  452;  Peoole  v.  McDcnrJd,  a877l 
69  N.  Y.  362;  Brown  v.  New  York.  (187:J)  63  N.  Y.  239,  reveruing  3  Hun 
685;  People  v.  Mitchell,  (1S66)  35  N.  Y.  551,  affirming  45  Barb.  208;  People 
V.  Sohmer,  (1912)  150  App.  Div.  8,  134  N.  Y.  S.  643;  Hatzung  v.  Syracuse, 
(1395)  92  Hun  203,  36  N.  Y.  S.  521;  Smith  v.  Buffalo,  (1895)  90  Hun  118. 
35  N.  Y.  S.  635,  affirmed  (1899)  159  N.  Y.  427,  54  N.  E.  62;  Matter  of 
Delaware,  etc,  Canal  Co.,  (1891)  60  Hun  204,  14  N.  Y.  S.  585,  affirmed 
(1891)  129  N.  Y.  105,  29  N.  E.  237;  Matter  of  Lamb,  (1889)  51  Hun  633, 
4  N.  Y.  S.  858,  affirmed  (1890)  121  N.  Y.  703,  24  N.  E.  1100;  People  v. 
Turner,  (1888)  49  Hun  466,  2  N.  Y.  S.  253,  affirmed  (1889)  117  N.  Y.  227, 
22  N.  B.  1022,  15  A.  S.  R.  498;  Chamberlain  v.  Taylor,  (1885)  36  Hun  24f 
Jenkina  v.  Young,    (1885)    35  Hun  569;   Rogers  v.  Rochester,  etc.,  R.  Co, 
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(1880)  21  Hun  U,  afSrmed  (1881)  86  K.  T.  823;  Hardenber|^  T.  Van  Keurai, 
(1878)   16  Hun  17;  Rodgera  y.  Smitli,  (1875)  5  Hun  475. 

Defect  of  parties  in  administrator's  sale. —  The  legislature  cannot  eure  a 
defect  in  tiM  sale  of  property  of  an  intestate  arising  from  a  failure  to  make 
one  of  the  heirs-at-law  of  the  intestate  a  party  to  the  proceedings  and  to  give 
him  notice  thereof.    Jenkin  v.  Young,    (1885)   35  Hun  569. 

Want  of  notice  in  imposition  of  tax. —  Having  no  power  to  authorise  the 
imposition  of  a  tax  without  notice  and  hearing,  the  legislature  is  powerless 
to  validate  a  tax  imposed  without  notice.  In  re  Union  College,  (1891)  129 
N.Y.  308,  29  N.  B.  460;  Cromwell  v.  MacLean,  (1890)  123  N.  Y.  474,  25 
N.  E.  932. 

Substantial  defects  in  tax  proceeding  preceding  tax  sale. —  Where  proceed- 
ings looking  to  the  assessment  of  taxes  on  certain  land  are  not  merely  for- 
mally irregular  but  are  so  fatally  defective  as  to  be  of  no  force  whatever,  a 
sale  of  the  land  for  the  nonpayment  of  taxes  so  attempted  to  be  imposed, 
conveys  no  title  and  the  legislature  is  incompetent  by  a  subsequent  statute 
to  vest  in  the  purchaser  at  the  sale  a  valid  title.  **  This  is  not  a  case  within 
the  principle  that  persons  who  take  conveyances  of  land  by  deed,  or  under  legal 
proceedings  which  lack  validity  by  reason  of  some  omission  or  informality, 
take  a  title  or  right  subject  to  the  power  of  the  legislature  to  cure  such  errors 
or  defects  by  acts  of  retrospective  legislation.  Where  the  proceeding  is 
wholly  in  invitum  and  the  defect  of  such  a  nature  that  no  title  has  passed, 
the  legislature  cannot  validate  or  legalize  the  proceeding  to  the  extent  of 
itself  conveying  the  title  imder  the  form  of  confirming  a  sale  under  which  no 
title  passed."  Cromwell  v.  MacLean,  (1890)  123  N.  Y.  474,  25  N.  K  932 
To  the  same  effect,  Wallace  v.  McEchron,  (1903)  176  N.  Y.  424,  68  N.  B.  663, 
reversing  84  App.  Div.  88,  82  N.  Y.  S.  556. 

Validation  of  private  contract. —  The  legislature  is  not  competent  by  a 
retroactive  statute  to  ratify  pre-existing  contracts  between  private  parties 
which,  but  for  the  act,  would  be  totally  void.  Wherefore,  an  act  (ch.  84, 
L.  1869)  providing  that  no  subscription  to  the  stock  of  a  certain  company 
shall  be  invalidated  or  affected  by  reason  of  the  failure  of  the  subscriber  to 
pay,  as  required  by  law,  ten  per  cent  of  his  subscription  at  the  time  it  was 
made,  is  unconstitutional  if  construed  to  have  a  retroactive  effect.  New  York, 
etc.,  R.  Co.  V.  Van  Horn,  (1874)  67  N.  Y.  473.  Answering  in  that  case  a  con- 
tention that  the  act  should  be  given  a  retrospective  operation,  the  court  said: 
"  If  the  effect  claimed  be  given  to  the  act,  it  makes  a  binding  contract  between 
the  parties,  where  no  contract  previously  existed,  and,  in  effect,  takes  two 
hundred  dollars  of  the  defendant's  property  and  transfers  it  to  the  plaintiff, 
a  private  corporation.  This  no  act  of  the  legislature  could  do.  It  can  never 
take  the  private  property  of  one  individual,  without  his  consent,  and  give  it 
to  another." 

d.  Statute  op  Limitation. 

GeneraHy. —  It  is  within  the  power  of  the  legislature  to  enact  a  statute  of 
limitations  shortening  the  period  within  which  any  class  of  claims  may  be 
enforced.  Where,  however,  it  is  sought  to  make  such  a  statute  applicable 
to  existing  demands,  reasonable  time  must  be  allowed  for  their  enforcement, 
and  if  reasonable  time  is  not  allowed  the  statute  is  unconstitutional.  Halsted 
V.  Silberstein,  (1909)  196  N.  Y.  1,  89  N.  E.  443,  reversing  122  App.  Div. 
909,  107  N.  Y.  a  1129;  Wallace  v.  McEchron,  (1903)  176  N.  Y.  424,  68 
N.  E.  663,  reversing  84  App.  Div.  88,  82  N.  Y.  S.  556;  Baer  v.  McCullough, 
(1903)  176  N.  Y.  97,  68  N.  E.  129,  affirming  72  App.  Div.  628,  76  N.  Y.  S. 
1008;  Meigs  v.  Roberts,  (1900)  162  N.  Y.  371,  56  N.  E.  838,  76  A.  a  R.  822, 
reversing  42  App.  Div.  290,  59  N.  Y.  S.  215;  Gilbert  v.  Ackerman,  (1899)  159 
N.  Y.  118,  53  N.  E.  763,  46  L.  R.  A.  118,  affirming  33  App.  Div.  371,  54  N.  Y. 
S.  113i  Parmenter  v.  SUte,  (1892)  135  N.  Y.  154,  81  N.  E.  1095;  Rexford  v 
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Knight,  (1854)  11  N.  Y.  308,  affirming  15  Barb.  627;  People  v  Solimer, 
(1912)  150  App.  Div.  8,  134  N.  Y.  S.  543;  Davidson  v.  Witthaus,  (1905) 
106  App.  Div.  182,  94  N.  Y.  S.  428;  Volz  v.  Steiner,  (1902)  67  App.  Div. 
504,  73  N.  Y.  S.  1006.  See  also  People  v.  Turner,  (1889)  117  N.  Y.  227, 
22  N.  E.  1022,  15  A.  S.  R.  498,  affirming  49  Hun  466,  2  N.  Y.  S.  253.  See 
art.  3,  f  1.  "It  ii  well  settled  that  a  statute  of  limitations  intended  as  a 
retrospective  law  must  give  a  person  reasonable  time  to  enforce  a  remedy 
available  to  him  before  the  bar  of  the  statute  will  apply."  Halsted  v.  Silber- 
stein,  (1909)  196  N.  Y.  1,  89  N.  E.  443,  reversing  122  App.  Div.  909,  107 
N.  Y.  8.  1129.  A  remedy  must  be  available  for  the  enforcement  of  existing 
demands  during  the  period  allowed  by  the  statute,  too,  or  the  bar  will  not 
apply.  Halstead  v.  Silberstein,  (1909)  196  N.  Y.  1,  89  N.  E.  443,  reversing 
122  App.  Div.  909,  107  N.  Y.  S.  1129;  Saranac  Land,  etc.,  Co.  v.  Roberts, 
(1909)  195  N.  Y.  3O13,  88  N.  E.  753,  affirming  125  App.  Div.  333,  109  N.  Y.  S. 
547.  See  also  Meig«  v.  Roberts,  (1909)  162  N.  Y.  371,  56  N.  E.  838,  76  A.  S. 
R.  322,  reversing  42  App.  Div.  290,  59  N.  Y.  S.  215. 

Determination  of  reasonable  time. —  Of  the  reasonableness  of  the  time 
allowed  for  the  enforcement  of  existing  demands  by  a  statute  of  limitations, 
the  legislature  is  primarily  the  judge  and  a  court  will  not  overrule  its  deci- 
sion unless  a  palpable  error  has  been  committed.  Gilbert  v.  Ackerman, 
(1899)  159  N.  Y.  118,  53  N.  E.  753,  45  L.  R.  A.  118,  affirming  33  App.  Div. 
371,  54  N.  Y.  S.  113;  Rexford  v.  Knight,  (1854)  11  N.  Y.  308,  affirming  15 
Barb.  627;  Davidson  v.  Witthaus,  (1905)  106  App.  Div.  182,  94  N.  Y.  S.  428. 
To  say  that  the  time  allowed  is  imreasonable,  the  court  must  be  able  to  say 
"  that  no  substantial  opportunity  is  afforded  to  the  party  affected  to  assert 
his  rights,  after  the  passage  of  the  law;  that  the  unmistakable  purpose  and 
effect  of  the  law  is  to  cut  off  the  right  of  the  party  and  not  merely  to  limit 
the  time  in  which  he  may  begin  to  enforce  it."  Rexford  v.  Knight,  (1854) 
11  N.  Y.  308,  affirming  15  Barb.  627;  Davidson  v.  Witthaus,  (1905)  106 
App.  Div.  182,  94  N.  Y.  S.  428.  "  The  question  of  what  is  a  reasonable  time 
must  be  answered  in  view  of  all  the  facts  surroimding  the  passage  of  the 
act  and  of  which  a  court  would  take  judicial  notice.  The  reasonable  time 
is  not  to  be  decided  with  reference  to  the  bare  fact  as  to  whether  sufficient 
time  were  allowed  for  a  swift  mdividual  to  make  out  the  legal  papers  and 
setting  out  at  once,  find  and  serve  upon  the  defendant  the  process  necessary 
to  conunence  the  action."  Parmenter  v.  State,  (1892)  135  N.  Y.  154,  31 
N".  E.  1035.  To  the  same  effect,  Gilbert  v.  Ackerman,  (1899)  159  N.  Y.  118, 
53  N.  B.  753,  45  L.  R.  A.  118,  affirming  33  App.  Div.  371,  54  N.  Y.  S.  113; 
Davidson  v.  Witthaus,  (1905)  106  App.  Div.  182,  94  N.  Y.  S.  428;  Barry 
V.  Port  Jervis,  (1901)  64  App.  Div.  268,  72  N.  Y.  S.  104.  However,  this  ques- 
tion of  reasonable  time  cannot  of  course  form  the  subject  of  an  inquiry  in 
the  case  of  each  individual  to  be  affected  by  the  alteration  of  the  law. 
"  It  must  be  decided  by  the  court  as  a  question  of  law  and  upon  a  general 
consideration  of  all  facts  in  regard  to  which  courts  will  take  judicial  notice." 
Parmenter  v.  State,  (1892)  135  N.  Y.  154,  31  N.  E.  1035. 

One  year;  six  months;  three  months;  seven  weeks  and  five  days. — ^A  period 
of  one  year  allowed  by  a  statute  of  limitations  for  the  enforcement  of  existing 
demands  has  been  held  reasonable.  Rexford  v.  Knight,  (1854)  11  N.  Y.  308, 
affirming  15  Barb.  627;  People  v.  Sohmer,  (1912)  150  App.  Div.  8,  134 
N.  Y.  8.  643;  Vola  v.  Steiner,  (1902)  "67  App.  Div.  504,  73  N.  Y.  S.  1006. 
Six  months  would  seem  to  be  a  reasonable  time  to  allow  for  the  enforce- 
ment of  existing  demands.  Halsted  v.  Silberstein,  (1909)  196  N.  Y.  1,  89 
N.  E.  443,  reversing  122  App.  Div.  909,  107  N.  Y.  S.  1129;  Davidson  v. 
Witthaus,  (1905)  106  App.  Div.  182,  94  N.  Y.  S.  428.  Thus,  a  period  of 
lix  months  allowed  for  the  enforcement  of  existing  demands  by  a  statute 
(ch.  354,  L.  1901)  shortening  the  time  within  which  actions  for  the  recovery 
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of  a  certain  statutory  penalty  against  corporations  may  be  Inrought  has  be^ 
held  reasonable.  Davidson  v.  Witthaus,  supra.  Three  months  does  not  seem 
to  be  a  reasonable  period  for  the  enforcement  of  existing  claims.  Parmenter 
V.  State,  (1892)  136  N.  Y.  164,  31  N.  E.  1035.  A  statute  cutting  down  the 
right  to  commence  an  action  upon  a  cause  of  action  then  existing,  from  a  ^ 
period  without  limitation  to  one  of  seven  we6ks  and  five  days  after  the  passage 
of  the  act,  does  not  allow  reasonable  time  for  the  commencement  of  suits  on 
existing  rights  and  is  therefore  unconstitutional.  Parmenter  v.  State,  (1892) 
135  N.  Y.  154,  31  N.  E.  1035. 

Sufficiency  of  intenral  between  passage  and  effectiveness  of  statute. — 
Where  a  statute  made  applicable  to  existing  claims  shortens  the  time  in  which 
they  may  be  enforced,  reasonable  time  for  their  enforcement  must  be  allowed 
after  the  act  has  become  effective.  It  is  not  sufficient  that  a  period  between 
the  passage  of  the  act  and  the  date  of  its  taking  effect  be  left  for  the  assertion 
of  existing  demands,  and  this  rule  is  not  affected  by  the  duration  or  reason- 
ableness  of  a  period  so  allowed.  "A  statute  has  not,  ex  proprio  vigore,  any. 
force  until  it  becomes  the  law  of  the  land,  and  that  is  when,  by  its  terms,  it 
takes  effect,  and  as  up  to  that  moment  the  party  is  allowed  by  the  existing 
law  a  period  for  the  commencement  of  his  action,  if  at  the  instant  that  the 
new  statute  takes  effect  the  period  is  cut  off,  and  the  remedy  forever  barred, 
then  the  act  is  unconstitutional."  Thus,  a  statute  (ch.  281,  L.  1897)  cutting 
the  period  for  the  enforcement  of  certain  claims  against  corporations  from 
six  to  three  years  and  allowing  no  further  opportunity,  after  it  becomes 
effective,  for  the  prosecution  of  demands  then  valid,  is  void  although  by 
its  terms  it  does  not  become  effective  until  four  months  and  fourteen  days 
after  passage  and  during  that  interval  existing  claims  may  be  enforced. 
Gilbert  v.  Adcerman,  (1899)  159  N.  Y.  118,  53  N.  E.  753,  46  L.  R.  A.  118, 
Affirming  38  App.  Div.  871,  54  N.  Y.  S.  113. 

Necessity  of  notice  of  contingent  event  stating  statute  of  Uinitationsw — 
A  statute  (L.  1895,  ch.  1006)  providing  for  the  discontinuance  of  streets  and 
highways  in  cities  of  the  first  class  is  unconstitutional  and  invalid  in  so  far 
as  it  provides  that  the  mere  lapse  of  six  years,  following  the  filing  of  the 
map  showing  the  discontinuance  of  any  street  or  streets,  shall,  without  any 
actual  or  constructive  notice  to  the  owners  of  the  abutting  land,  bar  their 
right  to  compensation  for  the  easements  affected  by  the  discontinuance  of  such 
street  or  streets.  ''Before  the  citizen's  right  to  compensation  can  be  cut 
off  by  such  a  statute  of  limitation,  notice  of  the  event  on  which  the  right 
depends  must  be  brought  home  to  him  by  the  state.  He  cannot  be  charged 
with  the  duty  of  hunting  out  the  facts  for  himself.  The  state  is  appro- 
priating his  property  by  proceedings  in  invitum,  and  it  cannot  shift  upon 
him  the  burden  of  ascertaining  that  the  proceedings  are  in  motion.  It  must 
give  him  notice  reasonably  adapted  to  bring  their  pendency  to  his  attention.'' 
In  re  New  York,  (1914)  212  N.  Y.  538,  lOa  N.  fi.  631«  affirming  160  App. 
Diy.  80.  146  K.  T.  264. 


VI.  Eminent  Domain. 

^Var  slMI  prioate  property  he  taken  for  public  use  withoui  fuet 

oompensation,^ 

%•  Nature  and  extent  of  power  to    oondenvnt  ISO. 
9*   Public  use,  i54. 

a.  Necessity f  154. 

b.  Determination  and  nature  of  puhlio  use,  m* 
e.  Particular  uses,  ISS, 


Digitized  by  VjOOQIC 


150    COITSTITUTION  OF  STATE  OF  NEW  YORK 

Art.  I,  I  d  Taking  Private  Property  for  Public  Use 

3(,  Taking  of  property,  160, 
«•   Taking  generally,  160. 

(1)  Definition  and  illustrations,  160, 

(2)  Taking  power;  regulation  of  corporate  and  municipal 

property,  161, 
(8)    Police  regulation;  consequential  injury   from  public 
work,  163,  , 

h.   Shore  and  water  rights,  165, 
e.  Fee;   easement;   franchise;   lien;  emolument  of  office f  eota- 

tractual  right,  166, 
d.  Bights  in  highway,  167. 

(1)  Fee,   167, 

(2)  Abutter's  easements,  169* 
4,   Compensation,  174, 

a.   In  general,   174, 

h*   Oom/putation  of  compensation,  177. 

1.  Nahure  and  Extent  of  Power  to  Condemn. 

Source  of  power  of  eminent  domain. —  ''The  right  to  take  private  prop- 
erty for  public  use  is  not  dependent  upon  constitutional  provision  —  it  is 
inherent  in  the  right  to  exercise  sovereign  power."  People  v.  Priest,  (1912) 
206  N.  Y.  274,  99  N.  E.  547,  affirming  150  App.  Div.  19,  133  N.  Y.  S.  1087; 
People  V.  Pisher,  (1908)  190  N.  Y.  468,  83  N.  E.  482,  affirming  116  App. 
Div.  677,  101  N.  Y.  S.  1047;  People  v.  Adirondack  R.  Co.,  (1899)  160  N.  Y. 
225,  54  N.  E.  689,  affirmed  in  176  U.  S.  335,  20  S.  Ct.  460,  44  U.  S.  (L.  ed.) 
492,  and  reversing  39  App.  Div.  34,  56  N.  Y.  S.  869;  People  v.  Smith,  (1860) 
21  N.  Y.  595;  Heyward  v.  New  York,  (1852)  7  N.  Y.  314;  Adirondack  R. 
Co.  V.  Indian  River  Co.,  (1898)  27  App.  Div.  326,  50  N.  Y.  S.  245.  "The 
right  to  take  private  property  for  public  purposes  does  not  depend  upon  any 
express  provision  in  the  charter  of  government,  but  is  an  inherent  attribute 
of  sovereignty,  existing  in  every  independent  state.  Private  interest  must 
yield  to  public  necessity;  this  is  what  is  meant  by  the  right  of  eminent 
domain.  Its  existence  with  us  has  never  depended  upon  our  written  con- 
stitutions, although  by  those  of  1821  and  1846  its  exercise  is  declared  to  be 
limited  upon  the  condition  of  making  just  compensation."  Heyward  v.  New 
York,  supra. 

Property  subject  to  condemnation. —  Within  the  boundaries  marked  out 
by  this  provision  and  section  7  of  article  1,  the  legislative  power  to  appro- 
priate private  property  to  public  use  is  unrestrained  and  extends  to  all 
property  both  tangible  and  intangible.  People  v.  Adirondacks  R.  Co.,  (1899) 
160  N.  Y.  225,  64  N.  E.  689,  reversing  39  App.  Div.  34,  56  N.  Y.  S.  869, 
affirmed  In  17«  U.  S.  335,  20  S.  Ot.  460,  44  U.  S.  (L.  ed.)  492;  Sixth  Ave. 
R.  Co.  V.  Kerr,  (1878)  72  N.  Y.  330;  Matter  of  Rochester,  (1897)  24  App. 
Div.  383,  48  N.  Y.  S.  764.  *'  It  is  not  a  valid  objection  to  proceedings  taken 
by  a  railroad  company  to  acquire  land  for  the  purposes  of  its  incorporation 
that  it  is  under  the  waters  of  a  navigable  stream,  and  the  titles  which  indi- 
viduals may  have  acquired  therein  by  grant  from  the  state  may  be  taken 
by  the  exercise  of  the  power  of  eminent  domain  equally  with  the  upland.*' 
Kerr  v.  West  Shore  R.  Co.,  (1891)  127  N.  Y.  269,  27  N.  E.  833;  In  re  New 
York  Cent,  etc.,  R.  Co.,  (1879)  77  N.  Y.  248;  In  re  New  York,  etc.,  R.  Co., 
(1882)  27  Hun  57,  reversed  on  other  grounds  (1882)  89  N.  Y.  453. 

Extent  of  estate  acquirable. —  The  extent  and  nature  of  the  estate  to  be 
acquired  in  condemnation  proceedings  rests  in  the  discretion  of  the  legislature. 
In  re  New  York  (1907)  190  N.  Y.  350,  83  N.  E.  299,  13  Ann.  Cas.  598,  16 
L.  R.  A,  (N.  S.)  335,  modifying  120  App.  Div.  849,  105  N.  Y.  S.  750;  In  re 
Niagara  Falls,  etc.,  R.  Co.,  (1888)  108  N.  Y.  375,  15  N.  E  429,  affirming 
46  Hun  94,  11  N.  T.  St.  Rep.  632;  In  re  Brooklyn  Union  Ferry  Co.,  (1885) 
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1)8  N.  Y.  139,  reversing  32  Hun  82;  Sweet  v.  Bnflfalo,  etc.,  R.  Co.,  (1879)  79 
>T.  Y.  293;  Washington  Cemetery  v.  Prospect  Park,  etc.,  R.  Co.,  (1877)  68 
N".  Y.  591,  affirming  7  Hun  656;  Brooklyn  Park  Com'rs  v.  Armstrong,  (1871) 
45  N.  Y.  234,  6  Am.  Rep.  70;  Rensselaer,  etc.,  R.  Co.  v.  Davis,  (1870)  43 
N'.  Y.  137;  Heyward  v.  New. York;  (1852)  7  N.  Y.  314;  Matter  of  Rochester, 
(1897)  24  App.  Div.  383,  48  N.  Y.  S.  764.  Thus,  a  fee  in  lands  may  be 
I  a  ken  although  the  use  for  which  they  are  appropriated  is  special  and  not  of 
ncscessity  permanent  or  perpetual.  Sweet  v.  Buffalo,  etc.,  R.  Co.,  (1879)  79 
.V.  Y.  293;  Rexford  v.  Knight,  (1854)  11  N.  Y.  308,  aflirming  15  Barb.  627. 
•*  It  is  well  settled  that  it  is  within  the  competency  of  the  legislature  in 
authorizing  land  to  be  condemned  for  a  public  use  which  may  be  permanent, 
to  determine  what  estate  shall  be  taken,  and  to  authorize  the  taking  of  a 
fee  or  any  lesser  estate  in  its  discretion,  and  that  a  fee  may  he  taken  although 
the  public  use  for  which  the  land  is  to  be  taken  is  special  and  not  of  necessity 
permanent   or   perpetual."     Sweet   v.   Buffalo,   supra. 

Expediency  of  exercising  power  of  eminent  domain. —  The  expediency  of 
exercising  the  power  of  eminent  domain  in  any  particular  ease  is  a  matter 
resting  entirely  within  the  legislative  discretion  and  not  open  to  judicial 
review.  In  re  Biooklyn,  (1894)  143  N.  Y.  596,  38  N.  E.  983,  26  L.  R.  A.  270, 
affirming  73  Hun  499,  26  N.  Y.  S.  198,  affirmed  166  U.  S.  685,  17  S.  Ct.  718, 
41  U.  S.  (L.  ed.)  1165;  In  re  Niagara  Falls,  etc.,  R.  Co.,  (1888)  108  N.  Y.  375, 
15  N.  E.  429,  affirming  46  Hun  94,  11  N.  Y.  St.  Rep.  632;  In  re  Brooklyn  Union 
Ferry  Co.,  (1885)  98  N.  Y.  139,  reversing  32  Hun  82;  Brooklyn  Park  Com'rs 
V.  Armstrong,  (1871)  45  N.  Y.  234,  6  Am.  Rep.  70;  Rensselaer,  etc.,  R.  Co. 
V.  Davis,  (1870)  43  N.  Y.  137;  In  re  Townsend,  (1868)  39  N.  Y.  171; 
Buffalo,  etc.,  R.  Co.  v.  Brainard,  (1853)  9  N.  Y.  100;  Stamford  Water  Co. 
V.  Stanley,  (1886)  39  Hun  4^4.  See  also  Oneonta  Light,  etc.,  Co.  v. 
Schwarzenbach,  164  App.  Div.  648,  160  N.  Y.  S.  76.  The  legislature,  in 
delegating  the  right  of  eminent  domain,  may  also  grant  the  power  of  deter- 
mining the  expediency  of  exercising  that  right.  In  re  Niagara  Falls,  etc.,  R. 
Co.,  (1888)  108  N.  Y.  375,  15  N.  E.  429,  affirming  46  Hun  94,  11  N.  Y.  St. 
Rep.  632;  In  re  Fowler,  (1873)  53  N.  Y.  60;  In  re  New  York,  etc.,  R. 
Co.  V.  Kip,  (1871)  46  N.  Y.  546,  7  Am.  Rep.  385,  affirming  11  Abb.  Pr. 
K.  8.  90;  Buffalo,  etc.,  R.  Co.  v.  Brainard,  (1853)  9  N.  Y.  100.  "The 
necessity,  for  an  appropriation  of  lands  hy  the  legislature  in  the  exercise  of 
the  right  of  eminent  domain,  may  not  he  questioned  by  the  courts.  And  as 
the  legislature  may  delegate  the  exercise  of  this  power  to  municipalities,  to 
boards  of  officers  and  to  public  agents,  the  necessity  for  an  appropriation 
by  them  may  not  be  inquired  into  by  the  courts.  If  the  use  to  which  the 
lands  are  to  he  put  is  public,  the  legislature,  or  the  instrumentality  which 
it  employs,  is  the  sole  judge  of  the  necessity,  unless  there  is  provision 
otherwise  in  the  enactment."     In  re  Fowler,   (1873)   53  N.  Y.  60. 

Recondemnation. —  Property  that  has  been  appropriated  to  public  use  under 
eminent  domain  proceedings  may  undoubtedly,  despite  that  appropriation, 
be  again  condemned  for  public  use  by  the  state  or  by  some  agency  imder  its 
authority.  Sixth  Ave.  R.  Co.  v.  Kerr,  (1878)  72  N.  Y.  330;  Adirondack  R 
Co.  V.  Indian  River  Co.,  (1898)  27  App.  Div.  326,  50  N.  Y.  S.  246.  Thus,  the 
section  of  the  act  of  1869  providing  for  the  construction  of  a  railroad  (ch. 
513,  L.  1860),  which  authorizes  the  persons  named  to  "run  upon,  intersect 
and  use  '*  any  portion  of  other  railroad  tracks,  should  they  deem  it  necessary, 
ifl  constitutional.  Sixth  Ave.  R.  Co.  v.  Kerr,  (1878)  72  N.  Y.  330.  However, 
property  once  condemned  and  impressed  with  a  public  use  cannot  be  recon- 
demned,  during  the  continuance  of  that  use,  except  by  express  legislative 
authority.  In  re  New  York,  (1892)  135  N.  Y.  253,  31  N.  E.  1043, 
31  A.  S.  R.  825;  In  re  New  York,  etc.,  R.  Co.,  (1885)  99  N.  Y.  12,  1  N.  E. 
27,  affirming  35  Hun  220;  In  re  New  York  Cent.,  etc.,  R.  Co.,  (1879)  77 
N.  Y.  248;  Adirondack  R.  Co.  v.  Indian  River  Co.,  (1898)  27  App.  Div.  326, 
60  N.  Y.  S.  245.     See  also  People  v.  Adirondack  R.  Co.,   (1899)    160  N.  T 
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225,  54  K  E.  589,  reversing  39  App.  Div.  34,  56  N.  Y.  8.  869,  and  affirmed  in 
176  U.  S,  335,  20  S.  Ct.  460,  44  U.  S.  (L.  ed.)  492.  Thus,  this  has  been 
•aid:  ''Because  it  could  not  be  intended  that  the  state,  having  authorized 
one  taking,  whereby  the  lands  became  impressed  under  authority  of  the 
sovereign  with  a  public  use,  meant  to  nullify  its  own  grant  by  autiiority  to 
another  corporation  to  take  them  again  for  another  public  use  unless  it  so 
specL^cally  decreed,  it  has  been  ruled  that  lands  so  held  and  impressed  with 
a  public  trust  were  not  embraced  in  words  of  general  authority.  Were  the 
rule  otherwise  this  «vil  would  result:  a  corporation,  number  one,  having  the 
right  of  eminent  domain,  takes  land  from  a  similar  corporation,  number 
two,  having  the  same  right;  number  two  thereupon  proceeds  again  to  con- 
demn it  for  its  own  use  and  number  one  retaliates,  and  so  the  absurd  process 
goes -on.  It  is  clear  that  the  legislature  never  meant  any  such  result,  and 
hence,  from  any  general  grant  containing  in  its  terms  no  word  of  exception, 
there  is  necessarily  excepted  property  already  held  upon  a  public  trust  by 
the  authority  and  under  the  ward  and  control  of  the  state."  Matter  of 
Petition  of  New  York,  etc.,  R.  Co.,  supra.  However  this  rule  does  not  pro- 
hibit the  acquisition  without  express  authority  of  a  right  to  use  streets  and 
avenues  and  piers  at  the  end  thereof  included  within  land  sought  to  be 
condemned  for  railroad  purposes.  In  re  New  York,  etc.,  R.  Co.,  (1879)  77 
N.  Y.  248.  Nor  is  it  necessary  that  the  authority  to  condemn  property 
devoted  to  public  use  be  in  terms  conferred.  "A  necessary  implication  arising 
from  language  used  is  quite  sufficient  in  this  as  in  other  cases  for  the  pur- 
pose of  an  enactment."  In  re  New  York,  (1892)  135  N.  Y.  253,  31  N.  E. 
1043,  31  A.  S.  R.  825.  Moreover  express  authority  for  recondemnation  is 
essential  only  in  cases  wherein  a  delegated  power  to  condemn  is  sought  to 
be  exercised.  It  is  not  necessary  where  the  state  is  the  party  seeking  to 
condemn.  Adirondack  R.  Co.  v.  Indian  River  Co.,  (1898)  27  App.  Div.  326, 
60  N.  Y.  S.  246. 

Condemnation  of  property  devoted  to  public  use. —  Property  is  not  rendered 
immune  from  appropriation  by  reason  of  the  circumstance  that  it  is  held 
for  public  use  and  convenience  if  it  has  not  been  acquired  by  condemnation 
for  that  use  and  hence  is  not  impressed  therewith.  Thus,  lands  owned  by 
a  steamship  company  carrying  on  the  business  of  a  common  carrier,  used  by 
it  as  a  wharf  or  dock  and  therefore  in  a  sense  devoted  to  public  use,  are 
subject  to  condemnation  where  it  appears  that  the  company  is  a  private 
corporation  under  its  charter,  and  that  its  property  is  impressed  with  no  pub- 
lic trust.  In  re  New  York,  etc.,  R.  Co.,  (1885)  99  N.  Y.  12,  1  N.  B.  27,  affirm- 
ing 35  Hun  220.  In  that  case,  with  reference  to  the  steamship  company  men- 
tioned above,  this  was  said:  "If  the  law  of  its  existence  does  not  prevent 
it  from  being  a  mere  private  corporation,  from  disregarding  if  it  pleases  all 
public  uses;  if  it  may  abandon  its  business  at  any  moment  and  refuse  to  run 
its  propellers  and  sell  its  lands  by  an  absolute  title  without  responsibility  to 
the  sovereign,  which  is  permitted  by  its  charter  (§  2);  in  short,  if  under 
that  charter  it  may  be  a  purely  private  corporation,  its  property  is  not  so 
held  as  to  be  exempt  from  a  taking  under  the  law  of  eminent  domain.  Any 
other  rule  would  be  surrounded  with  difficulties.  If  the  test  should  be 
made  that  of  the  actual  use,  of  the  character  of  the  business  done  and  the 
benefit  to  the  public  realized,  we  shall  never  know  where  to  draw  the  line, 
and  must  equally  exempt  individuals  whose  property  is  thus  used;  and  in 
every  case  an  uncertain  and  shifting  question  of  fact  would  dominate  the 
decision  to  be  rendered." 

Delegation  of  power. —  The  legislature  is  competent  to  delegate  the  power 
of  eminent  domain  to  individuals  or  corporations.  People  v.  New  Yoric* 
(1910)  198  N.  Y.  439,  92  N.  B.  18,  affirming  134  App.  Div.  76,  118  N.  Y.  S. 
742;  Pocantico  Water-Works  Co.  v.  Bird,  (1891)  130  N.  Y.  249,  29  N.  B. 
246;  In  re  Brodclyn  Union  Ferry  Co.,   (1886)   98  N.  Y.  180,  reversing  38 
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Hun  82;  In  re  New  York,  etc.,  R.  Co.  v.  Kip,  (1871)  46  N.  Y.  546,  7  Am. 
Rep.  385,  affirming  11  Abb.  Pr.  N.  S.  90;  Rensselaer,  etc.,  R.  Co.  v.  Davis, 
(1870)  43  N.  Y.  137;  In  re  Townsend,  (1868)  39  N.  Y.  171;  Bloodgood  v. 
Mohawk,  etc.,  R.  Co.,  (1837)  18  Wend.  9,  31  Am.  Dec.  313;  Queens  Terminal 
Co.  V.  Schmuck,  (1911)  147  App.  Div.  502,  132  N.  Y.  S.  159;  Adirondack 
R.  Co.  V.  Indian  River  Co.,  (1898)  27  App.  Div.  326,  50  N.  Y.  S.  245;  In  re 
New  Rochelle  Water  Co.,  (1887)  46  Hun  525,  12  N.  Y.  St.  Rep.  646;  Stam- 
ford Water  Co.  v.  Stanley,  (1886)  39  Hun  424.  See  also  Matter  of  Thom- 
son, (1895)  86  Hun  405,  33  N.  Y.  S.  467,  affirmed  (1895)  147  N.  Y.  701,  42 
N.  E.  726.  "It  is  .  .  .  well  settled,  that  the  state  may  exercise  the  right 
to  take  private  property  for  public  use  through  agenlis  constituted  for  that 
purpose,  whether  individuals  or  corporations,  and  that  it  is  a  legitimate 
exercise  of  the  right,  though  the  title  to  the  property  taken  is  vested  in  a 
private  corporation,  provided  the  purposes  for  which  the  corporation  is  to 
take  are  in  any  sense  public,  and  concern  the  public  welfare."  Rensselaer, 
etc.,  R.  Co.  V.  Davis,  (1870)  43  N.  Y.  137.  The  right  of  eminent  domain 
may  be  delegated  to  a  foreign  corporation.  Stating  that  proposition,  the 
Court  of  Appeals  has  said:  "There  is  no  constitutional  inhibition  which 
restrains  our  legislature  from  exercising  the  right  of  eminent  domain,  and 
condemning  land  to  the  public  use,  and  employing,  as  an  instrument  to 
carry  the  appropriation  to  the  public  use  into  effect,  an  individual  or  a 
copartnership  of  individuals  residing  in  this  or  in  another  state,  nor  from, 
in  like  manner,  employing  a  corporation  created  by  another  state,  for  the 
like  purpose."  In  re  Townsend,  (1868)  39  N.  Y.  171.  To  the  same  effect, 
In  re  New  York,  etc.,  R.  Co.,  (1886)  99  N.  Y.  12,  1  N.  E.  27,  affirming  35 
Hun  220.  Moreover,  a  delegation  of  the  right  to  condemn  property  is  not 
a  grant  of  an  "  exclusive  privilege,  immunity  or  franchise  "  within  the  mean- 
ing of  article  3,  section  18,  prohibiting  such  grants  by  private  or  local  act, 
and  consequently,  though  made  by  a  private  or  local  act,  is  not  objectionable 
to  that  section.  In  re  Brooklyn  Union  Ferry  Co.,  (1885)  98  N.  Y.  139, 
reversing  32  Hun  82.  Having  the  power  to  delegate  the  right  of  eminent 
domain,  the  legislature  is  also  competent  to  annex  such  conditions  as  it  sees 
fit  to  the  exercise  of  that  right  so  long  as  no  requirement  of  this  provision 
is  violated.  People  v.  New  York,  (1910)  198  N.  Y.  439,  92  N.  E.  18,  affirming 
134  App.  Div.  75,  118  N.  Y.  S.  742;  In  re  New  York,  (1907)  190  N.  Y.  350, 
83  N.  E.  299,  13  Ann.  Cas.  598,  16  L.  R.  A.  (N.  S.)  335,  modifying  120  App. 
Div.  849,  105  N.  Y.  S.  750. 

Exercise  for  general  public  use  of  delegated  power. —  It  is  not  sufficient 
that  a  condemnor  exercising  a  delegated  power  of  condemnation  intends  to 
devote  property  by  him  condemhed  to  some  general  public  purpose.  The 
property  must  be  devoted  to  the  specific  use,  or  a  part  thereof,  for  which 
the  power  to  condemn  was  given.  Thus,  the  Tidal  Water  Way  Company, 
incorporated  by  the  Laws  of  1894,  chapter  719,  and  given  power  to  condemn 
lands  to  build  a  canal  connecting  tidewaters,  and  to  condemn  lands  on  either 
side  of  the  canal  for  a  distance  of  1,000  feet,  having  contracted  with  another 
corporation  to  transfer  all  its  rights  over  the  canal  when  constructed  so  ai 
to  relieve  it  from  any  duty  respecting  the  same,  and  the  other  corporation 
having  in  its  turn  agreed  to  convey  the  canal  to  the  town  of  Hempstead, 
which  has  made  no  agreement  to  maintain  it  as  a  public  waterway  and  has 
no  statutory  authority  to  construct  or  maintain  canals  or  to  exercise  the 
power  of  eminent  domain  for  that  purpose,  has  departed  from  the  specific 
use  for  which  it  was  invested  with  power  of  eminent  domain,  and,  therefore, 
has  no  right  to  condemn  the  lands  as  authorized  by  statute.  (Queens  Terminal 
Co.  V.  Schmuck,  (1911)  147  App.  Div.  502,  132  N.  Y.  S.  159.  However,  the 
legislature  is  competent  to  vest  a  mimicipality  with  the  power  to  condemn 
property  for  general  public  use.  In  re  Brooklyn,  (1894)  143  N.  Y.  596, 
28  N.  :£.  983,  26  L.  R.  A.  270,  affirming  73  Hun  499,  26  N.  Y.  S.  198,  and 
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affirmed  166  U.  S.  685,  17  S.  Ct  718,  41  U.  8.  (L.  ed.)  1165.  See  also  infra, 
this  page,  2,  Puhlio  Use;  a,  NeceaHty. 

Exerdae  of  eminent  domain  by  de  facto  corporation* — "There  is  no  doubt 
as  to  the  correctness  of  the  proposition,  that  the  right  of  eminent  domain 
cannot  be  exercised  by  a  corporation  to  deprive  a  citiz^i  of  his  property, 
or  property  rights,  except  it  be  a  corporation  de  jure."  In  re  Union  El.  R. 
Co.,  (1889)  .112  N.  Y.  61,  19  N.  E.  664,  2  L.  R.  A.  359.  To  the  same  effect, 
In  re  New  York,  etc.,  R.  Co.,  (1886)  99  N.  Y.  12,  1  N.  E.  27,  affirming  35 
Hun  220. 

Discontinuance  of  proceeding  looking  to  condemnation. — ^A  public  body,  or 
public  officerk,  to  whom  the  right  of  eminent  domain  has  been  delegated  by 
the  l^islature,  may  discontinue  proceedings  instituted  by  them,  pursuant  to 
the  act  delegating  the  power,  to  acquire  title  to  lands,  at  any  time  before 
the  title  is  acquired,  and  the  rights  resulting  therefrom  have  become  vested 
in  the  property  holder.  This  rule  obtains  even  though  in  practice  it  might 
enable  the  party  exercising  the  right  of  eminent  domain  **  to  abuse  the  power 
intrusted  to  it,  by  repeatedly  making  and  withdrawing  applications  until  it 
should  obtain  an  appraisal  satisfactory  to  itself,  and  thus  deprive  the  owners 
of  that  just  compensation  for  their  property  which  is  guaranteed  to  them 
by  the  constitution  of  the  state."  In  re  Washington  Park  Com'rs,  (1874) 
50  K.  T.  144;  In  le  Mtinaon,  (1883)  29  Hun  326. 


9.  PvbUe  Us^ 
m.  Nbcbssitt. 


Rule  stated. —  Private  property  can  be  appropriated  under  tlie  power  of 
eminent  domain  only  to  a  public  use.  Any  attempted  appropriation  for 
private  use  is  absolutely  unconstitutional  and  void.  Hopper  v.  Britt,  (1911) 
203  N.  Y.  144,  96  N.  E.  371,  Ann.  Cas.  1913B  172,  37  L.  R.  A.  (N.  S.)  825, 
reversing  146  App.  Div.  363,  131  N.  Y.  S.  135;  Brewster  v.  J.  &  J.  Rogers  Co., 
(1901)  169  N.  Y.  73,  62  N.  E.  164,  58  L.  R.  A.  495,  affirming  42  App.  Div. 
343,  59  N.  Y.  S.  32;  In  re  TuthUl,  (1900)  163  N.  Y.  133,  57  N.  B.  303,  79 
A,  S.  R.  674,  49  L.  R.  A.  781,  affirming  36  App.  Div.  492,  55  N.  Y.  S.  657; 
People  V.  Adirondack  R.  Co.,  (1899)  160  N.  Y.  225,  54  N.  E.  689,  reversing 
39  App.  Div.  34,  56  N.  Y.  S.  869,  affirmed  in  176  U.  S.  335,  20  S.  Ct.  460, 
44  U.  S.  (L.  ed.)  492;  In  re  Brooklyn,  (1894)  143  N.  Y.  596,  38  N.  E.  983, 
26  L.  R.  A.  270,  affirming  73  Hun  499,  26  N.  Y.  S.  198,  affirmed  166  U.  S. 
685,  17  S.  Ct.  718,  41  U.  S.  (L.  ed.)  1165;  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan,  (1891)  128  N.  Y.  345,  28  N.  E.  358,  14  L.  R.  A.  481;  Gilman 
V.  Tucker,  (1891)  128  N.  Y.  190,  28  N.  E.  1040,  26  A.  S.  R.  464,  13  L.  R.  A. 
304;  In  re  Niagara  Falls,  etc.,  R.  Co.,  (1888)  108  N.  Y.  375,  16  N.  E.  429, 
affirming  46  Hun  94,  11  N.  Y.  St.  Rep.  632;  In  re  Eureka  Basin  Warehouse, 
etc.,  Co.,  (1884)  96  N.  Y.  42;  In  re  Deansville  Cemetery  Ass'n,  (1876)  66 
N.  Y.  569,  23  Am.  Rep.  86,  reversing  5  Hun  482;  Brevoort  v.  Grace,  (1873) 
63  N.  Y.  245;  In  re  Fowler,  (1873)  53  N.  Y.  60;  Bellinger  v.  New  York  Cent., 
etc.,  R.  Co.,  (1861)  23  N.  Y.  42;  Leggett  v.  Hunter,  (1859)  19  N.  Y.  445; 
Heyward  v.  New  York,  (1852)  7  N.  Y.  314;  Bloodgood  v.  Mohawk,  etc.,  R.  Co., 
(1837)  18  Wend.  9,  31  Am.  Dec.  313;  Oneonta  Light,  etc.,  Co.  v.  Schwarzen- 
bach,  (1914)  164  App.  Div.  548,  150  N.  Y.  S.  76;  Queens  Terminal  Co.  v. 
Schmuck,  (1911)  147  App.  Div.  502,  132  N.  Y.  S.  159;  Ontario  Knitting  Co. 
V.  New  York,  (1911)  147  App.  Div.  316,  131  N.  Y.  S.  918,  affirmed  (1912) 
205  N.  Y.  409,  98  N.  B.  909;  Rome  v.  Whitestown  Water  Works  Co.,  (1906) 
113  App.  Div.  547,  100  N.  Y.  S.  357,  affirmed  (1907)  187  N.  Y.  542,  80  N.  K 
1106;  De  Camp  v.  Thomson,  (1899)  16  App.  Div.  528,  44  N.  Y.  S.  1014, 
affirmed  (1899)   169  K.  Y.  436,  64  N.  B.  63;  Wormser  v.  Brown,  (1893)    72 


Digitized  by  VjOOQIC 


CONSTITUTION  OF  STATE  OF  NEW  YORK    166 

Taking  Private  Property  for  Public  Uae  Ari.  I*  i  0 

Hun  93,  25  N.  Y.  S.  663,  affirmed  (1896)  149  N.  Y.  163,  43  N.  E.  624;  People 
V.  Henion,  (1892)  64  Hun  471,  19  N.  Y.  S.  488;  In  re  New  Rochelle  Water 
Co.,  (1887)  46  Hun  525,  12  N.  Y.  St.  Rep.  646;  In  re  Cooper,  (1882)  28 
Hun  615.  See  also  In  re  Protestant  Episcopal  Public  School,  (1864)  31 
N.  Y.  674;  Buffalo,  etc.,  R.  Co.  v.  Brainard,   (1853)   9  N.  Y.  100. 

Thus,  the  legislature  has  no  power  arbitrarily  to  compel  the  sale  for  private 
purposes  of  the  property  of  those  competent  to  act  for  themselves.  Brevoort 
V.  Grace,  (.1873)  53  N.  Y.  245;  People  v.  Uatchellor,  (1873)  53  N.  Y.  128, 
13  Am.  Rep.  480;  Leggett  v.  Hunter,  (1859)  19  N.  Y.  445;  Powers  v.  Bergen. 
( 1852)  6  N.  Y.  368.  See  also  In  re  Protestant  Episcopal  Public  School,  ( 1864/ 
31  N.  Y.  574.  "  If  the  legislature  should  pass  an  act  to  take  private  property 
for  a  purpose  not  of  a  public  nature,  or  if  it  should  provide,  through  certain 
forms  to  be  observed,  to  take  the  property  of  one  and  give  it  or  sell  it,  which  is 
the  same  thing  in  principle,  to  another;  or,  if  it  should  vacate  a  grant  of  prop- 
erty under  the  pretext  of  some  public  use,  such  cases  would  be  gross  abuses  of 
the  discretion  of  the  legislature  and  fraudulent  attacks  on  private  rights,  and 
the  law  would  be  clearly  unconstitutional  and  void.  ...  If  the  power  exists 
to  take  the  property  of  one  without  his  consent  and  transfer  it  to  another, 
it  may  as  well  be  exercised  without  making  compensation  as  with  it,  for 
there  is  no  provision  in  the  Constitution  that  just  compensation  shall  be 
made  to  the  owner  when  his  property  shall  be  taken  for  private  use.''  Bre- 
voort V.  Grace,  supra;  Powers  v.  Bergen,  supra. 

Appropriation  for  general  public  use. —  The  l^islature  is  competent  to 
authorize  a  mimicipality  to  condemn  property  for  the  public  use  generally 
and  need  not  specify  for  what  particular  use  the  condemnation  shall  be  made. 
In  re  Brooklyn,  (1894)  143  N.  Y.  596,  38  N.  E.  983,  26  L.  R.  A.  270,  affirming 
73  Hun  499,  26  N.  Y.  S.  198,  affirmed  166  U.  S.  685,  17  S.  Ct.  718,  41  U.  S. 
(L.  ed.)  1165.  However,  a  power  of  eminent  domain  delegated  for  par- 
ticular purposes  can  be  used  only  in  furtherance  thereof  and  may  not  be 
made  an  instrument  to  acquire  property  for  general  public  use.  Queens 
Terminal  Co.  v.  Schmuck,  (1911)  147  App.  Div.  602,  132  N.  Y.  S.  169.  See 
supra,  p.  153,  Exercise  for  General  Public  Use  of  Delegated  Power, 

Necessity  of  particular  appropriation  for  use. —  Private  property,  it  would 
seem,  cannot  be  taken  for  public  use  unless  it  is  necessary  therefor.  If 
unnecessary,  the  property  is  obviously  not  taken  for  public  use.  People  v. 
Fisher,  (1908)  190  N.  Y.  468,  83  N.  E.  482,  affirming  116  App.  Div.  677, 
101  N.  Y.  S.  1047;  In  re  New  York  Cent.,  etc.,  R.  Co.,  (1879)  77  N.  Y.  248; 
In  re  New  York,  etc.,  R.  Co.  v.  Kip,  (1871)  46  N.  Y.  646,  7  Am.  Rep.  385, 
affirming  11  Abb.  Pr.  (N.  S.)  90;  Buffalo,  etc.,  R.  Co.,  v.  Brainard,  (1853) 
9  N.  Y.  100;  Oneonta  Light,  etc.,  Co.  v.  Schwarzenbach,  (1914)  164  App. 
Div.  548,  160  N.  Y.  S.  76;  Ontario  Knitting  Co.  v.  New  York,  (1911)  147 
App.  Div.  316,  131  N.  Y.  S.  918,  affirmed  (1912)  206  N.  Y.  409,  98  N.  E. 
909;  Rome  v.  Whitestown  Water  Works  Co.,  (1906)  113  App.  Div.  647,  100 
N.  Y.  S.  367,  affirmed  (1907)  187  N.  Y.  542,  80  N.  B.  1106.  The  necessity 
need  not  be  absolute,  however.  The  courts  will  not  interfere  with  a  reason- 
able determination  of  a  board,  officers  or  corporation  vested  with  the  power 
of  eminent  domain  that  an  appropriation  is  necessary.  People  v.  Fisher, 
(1908)  190  N.  Y.  468,  83  N.  E.  482,  affirming  116  App.  Div.  677,  101  N.  Y.  S. 
1047;  In  re  New  York  Cent.,  etc.,  R.  Co.,  (1879)  77  N.  Y.  248;  Oneonta 
Light,  etc.,  Co.  v.  Schwarzenbach,  (1914)  164  App.  Div.  548,  150  N.  Y.  S. 
76;  Ontario  Knitting  Co.  v.  New  York,  1911)  147  App.  Div.  316,  181  N.  Y.  a 
91S.  affirmed  (1912)  206  N.  Y.  409,  98  N.  E.  909;  Rome  v.  Whiteitown  Water 
Works  Co.,  (1906)  113  App.  Div.  647,  100  N.  Y.  S.  367,  affirmed  (1907)  187 
N.  Y.  642,  80  N.  E.  1106.  Moreover,  ''the  particular  property  needed  may 
be  pointed  out  by  the  legislature,  and  the  courts  cannot  review  its  determina- 
tion in  this  respect."     In  re  Brooklyn  Union  Ferry  Co.,  (1886)  98  N.  Y.  139, 
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reversing  32  Hun  82;  In  re  Fowler,  (1873)  53  N.  T.  60;  Brooklyn  Paik 
Com'ra  v.  Armstrong,  (1871)  46  N.  Y.  234,  6  Am.  Rep.  70;  Rensselaer,  etc, 
R.  Co.  V.  Davis,  (1870)  43  N.  Y.  137;  In  re  Cooper,  (1883)  28  Hun  516, 
appeal  dismissed  (1883)  93  N.  Y.  607. 

Condemnation  by  lessor  railroad. —  The  fact  that  a  railroad  awporatioB 
has  leased  its  road  to  another  corporation  for  the  full  period  of  its  corporate 
life  does  not  deprive  it  of  the  right  to  acquire  title  to  land  for  its  corporate 
uses  by  proceedings  in  invitum  on  the  theory  that,  having  parted  with  the 
entire  control  of  its  road,  it  cannot  longer  be  said  to  require  lands  and  that, 
therefore,  lands  by  it  appropriated  would  not  be  taken  for  public  use.  In  re 
New  York,  etc.,  R.  Co.,  (1885)  99  N.  Y.  12,  1  N.  E.  27,  aflfirming  35  Hun  220; 
Kip  V.  New  York,  etc.,  R.  Co.,  (1878)  67  N.  Y.  227,  affirming  6  Hun  24. 
In  justification  of  the  foregoing  rule  it  has  been  said  "  that  by  its  lease  the 
lessor  company  in  no  respect  escapes  from  or  lessens  its  corporate  duty  to  the 
State,  but  is  continuing  the  performance  of  that  duty  through  the  agency  of 
its  lessee,  and  may  at  any  time,  through  the  failure  of  the  latter  to  perform 
its  covenant' obligations  or  by  its  absolute  loss  of  corporate  life  and  existence, 
become  re-possessed  of  its  line  and  property  and  bound  to  operate  it  for  itself, 
and  that  to  the  proper  performance  of  its  duty  by  itself  or  through  its  lessee 
the  acquisition  of  lands  or  terminal  facilities  may  be  necessary  and  essential." 
In  re  New  York,  etc.,  R.  Co.,  supra. 

Continuance  of  public  use. —  A  person  whose  property  has  been  absolutely 
appropriated  for  public  use  has  no  right  to  the  perpetual  devotion  thereof 
to  that  use  and  sustains  no  legal  injury  by  reason  of  its  discontinuance.  He 
acquires  no  right  in  the  property  on  such  discontinuance.  In  re  New  York, 
(1907)  190  N.  Y.  360,  83  N.  E.  299,  13  Ann.  Cas.  598,  16  L.  R.  A.  (N.  S.) 
335,  modifying  120  App.  Div.  849,  105  N.  Y.  S.  750;  Brooklyn  Park  Com'rs 
V.  Armstrong,  (1871)  45  N.  Y.  234,  6  Am.  Rep.  70;  People  v.  Kerr,  (1863) 
27  N.  Y.  188,  affirming  37  Barb.  357;  Rexford  v.  Knight,  (1854)  11  N.  Y. 
308,  affirming  15  Barb.  627;  Heyward  v.  New  York,  (1852)  7  N.  Y.  314. 
However,  when  a  bare  use  in  land  is  '*  condemned  for  a  special  purpose  on  the 
score  of  public  utility,  the  sequestration  is  limited  to  that  particular  use." 
Brooklyn  Park  Com'rs  v.  Armstrong.  (1871)  46  N.  Y.  234,  6  Am.  Rep.  70. 
To  the  same  effect,  Heard  v.  Brooklyn,  (1876)  60  N.  Y.  242.  Thus,  where 
a  railroad  corporation  is  authorized  to  acquire  by  legal  proceedings  only 
the  use  of  lands  for  the  purpose  of  operating  its  road,  the  fee  remains  in  the 
owner,  subject  to  that  use,  and  on  the  discontinuance  thereof  the  owner  is 
entitled  to  resiune  possession.      Heard  v.  Brooklyn,  supra. 

Simultaneous  statutory  authorization  of  condemnation  and  discontinuance 
of  public  use. —  A  statute  authorizing  the  condemnation  of  property  for  public 
use  is  not  unconstitutional  in  providing  for  the  sale  of  the  property  when  it 
IS  no  longer  necessary  for  the  use  for  which  it  is  condemned.  In  re  Rochester, 
(1893)  137  N.  Y.  243,*  33  N.  E.  320.  In  that  case,  with  respect  to  such  a 
provision  contained  in  a  statute  (ch.  193,  Laws  of  1888)  authorizing  the 
city  of  Rochester  to  acquire  lands  in  invitum  for  a  public  park,  the  court  said: 
**0f  course,  the  city  could  not  take  private  property  for  the  purpose  of 
selling  it  or  dealing  in  it;  but  having  once  acquired  it  for  a  park,  and  it 
becoming,  in  the  course  of  time,  unnecessary  or  useless  for  that  purpose,  by 
the  growth  of  the  city  or  other  changes  in  the  situation,  a  sale  in  the  manner 
prescribed  by  the  statute  would  be  within  the  legitimate  functions  of  the  city 
as  a  municipal  corporation,  and  power  to  that  end,  conferred  by  the  legisla- 
ture at  any  time,  or  in  the  act  authorizing  the  taking,  cannot  invalidate  the 
delegated  right  to  exercise  the  power  of  eminent  domain." 

Waiver. —  The  limitation  on  the  power  of  eminent  domain,  that  it  caa  bs 
exercised  only  for  a  public  use,  may,  like  other  purely  personal  constitutional 
lights,  be  waived  by  the  party  entitled  to  assert  it.  In  re  Cooper,  (1883) 
93  N.  Y.  507,  dismissing  appeal  28  Hun  515;  Brooklyn  Park  Com'rs  v.  Arm- 
(1871)   45  N.  Y.  234,  6  Am.  Rep.  70;   Sherman  v.  McKeon,    (1868) 
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38  N.  Y.  266;  Embury  r.  Conner,  (1850)  3  N.  Y.  611,  53  Am.  Dec.  325, 
reversing  2  Sandf.  98*  Thus,  an  act  (2  R.  L.  416,  |  179)  authorizing  a  citj* 
to  appropriate  private  property  for  certain  enumerated  public  purposes,  and 
where  a  portion  of  any  plot  or  parcel  of  land  is  so  taken,  to  include  the  residm 
thereof  hi  the  appropriation  if  that  is  deemed  advisable,  clearly  sanctions 
the  taking  of  property  for  other  than  public  uses  and  is  hence  unconstitu- 
tional if  construed  to  permit  the  inclusion  of  that  residue  against  the  consent 
of  its  owner.  But  if  such  inclusion  is  allowed  only  by  consent  of  the  owner 
tlie  act  is  constitutional,  since  any  party  may  waive  a  constitutional  right 
created  for  his  benefit  Embury  v.  Ck>nner,  (1850)  3  N.  Y.  511,  53  Am.  Dec. 
326,  nwmtng  2  Saadf  .  98. 


h.  BriXBMnrATioir  and  Katubb  of  Public  Use. 

Judicial  inquiry  into  nature  of  use. —  Whether  a  use  to  which  private  prop- 
erty is  sought  to  be  devoted  is  in  fact  public  or  private  must  be  determine<l 
by  the  courts,  and  the  declaration  of  the  legislature  is  not  conclusive  as  to 
its  nature.  In  re  Brooklyn,  (1894)  143  N.  Y.  696,  38  N.  E.  983,  26  L.  R.  A. 
270,  affirming  73  Hun  499,  26  N.  Y.  S.  198,  affirmed  166  U.  S.  685,  17  S.  Ct. 
718,  41  U.  S.  (L.  ed.)  1165;  In  re  New  York,  (1892)  136  N.  Y.  263,  31  N.  E. 
1043,  31  A.  S.  R.  826;  Pocantico  Water-Works  CJo.  v.  Bird,  (1891)  130  N.  Y. 
249,  29  N.  B.  246;  Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  (1891)  128  N.  Y. 
345,  28  N.  B.  368,  14  L.  R.  A.  481;  In  re  Niagara  Falls,  etc.,  R.  Co.,  (1888) 
108  N.  Y.  376,  16  N.  E.  429,  affirming  46  Hun  94,  11  N.  Y.  St.  Rep.  632; 
In  re  Brooklyn  Union  Ferry  Co.,  (1885)  98  N.  Y.  139,  reversing  32  Hun  82; 
In  re  Deansville  Cemetery  Ass'n,  (1876)  66  N.  Y.  569,  23  Am.  Rep.  80, 
reversing  5  Hun  482;  Queens  Terminal  Co.  v.  Schmuck,  (1911)  147  App.  Div. 
502,  132  N.  Y.  S.  159;  Ontario  Knitting  Co.  v.  New  York,  (1911)  147  App. 
Div.  316,  131  N.  Y.  S.  918,  affirmed  (1912)  205  N.  Y.  409,  98  N,  E.  909.  Sec 
also  In  re  Townsend,  (1868)  39  N.  Y.  171;  Oneonta  Light,  etc.,  Co.  v. 
Schwarzenbach,  (1914)  164  App.  Div.  648,  150  N.  Y.  S.  76.  "Whether  the 
use  to  which  private  property  may  be  devoted  by  legislative  power  is  in  fact 
public  or  private,  is  a  judicial  question,  and  the  courts  are  not  concluded 
by  any  declaration  of  the  law-making  power  as  to  the  nature  of  the  use." 
Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  (1891)  128  N.  Y.  345,  28  N.  E.  358, 
14  L.  R.  A.  481.  The  character  of  the  purpose  for  which  private  property 
Ib  sought  to  be  appropriated  must  be  determined,  however,  from  the  face  of 
the  act  making  the  appropriation,  not  from  matters  aliunde,  and  the  judiciary 
cannot  institute  an  inquiry  into  the  motives  of  the  legislature  in  order  to 
attribute  to  it  other  purposes  than  those  clearly  expressed  or  fairly  implied 
in  its  enactment.  Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  (1891)  128  N.  Y. 
345,  28  N.  E.  368,  14  L.  R.  A.  481. 

General  definition  of  public  use. —  Speaking  generally,  If  lands  or  property 
are  to  be  said  to  be  devoted  to  a  public  use,  *'the  public  must,  imder  proper 
police  regulations,  have  the  right  to  resort  to  the  land  or  property  for  the 
me  for  which  it  was  acquired,  independently  of  the  mere  will  or  caprice  of 
any  private  person  or  corporation  in  whom  the  title  to  the  property  would 
vest  upon  condemnation."  Again,  "  a  public  use  might  generally  be  defined 
as  the  use  which  each  individual  might  of  right  demand  upon  the  same 
general  terms  and  for  the  same  general  purposes  as  any  other  individual." 
In  re  New  York,  (1892)  135  N.  Y.  253,  31  N.  E.  1043,  31  A.  S.  R.  825.  Con- 
cededly,  however,  those  definitions  do  not  adequately  cover  every  case. 

Necessity  of  benefit  to  whole  state.—  It  is  not  necessary  that  a  use  to  be 
public  should  directly  benefit  the  people  of  the  whole  state,  but  the  direct 
pnblic  benefit  may  be  confined  to  a  particular  community.  Pocantico  Water- 
WoTkB  Co.  V.  Bird,  (1891)  130  N.  Y.  249,  29  N.  E.  246;  Stamford  Water  Oo. 
r.  Stanley,   a886)   39  Hun  424. 
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huMmital  benefit  to  pnbUc— The  fact  that  the  uae  to  which  property 
aooght  to  be  condemned  is  to  be  put  will  tend  incidentally  to  benefit  the  public 
by  affording  additional  aecommodations  for  buainesa,  oommerce^  or  manu- 
factures, and  by  stimulating  the  economic  life  of  a  community^  does  not 
justify  its  condemnation  if  it  is  to  remain  under  private  ownership  and  con- 
trol and  the  public  are  given  no  rights  therein.  In  re  New  York,  (1890) 
135  N.  Y.  253,  31  N.  B.  1043,  31  A.  S.  R.  825;  In  re  Niagara  Falls,  etc., 
R.  Co.,  (1888)  108  N.  Y.  375,  15  N.  B.  429,  affirming  46  Hun  94,  11  N.  Y. 
St.  Rep.  632;  In  re  Eureka  Basin  Warehouse,  etc.,  Co.,  (1884)  96  N.  Y.  42; 
Queens  Terminal  Co.  v.  Schmuck,  (1911)  147  App.  Div.  502,  132  N.  Y.  S.  159. 
"  There  is  .  .  •  unquestionably  a  distinction  between  the  use  which  is  public 
and  an  interest  which  is  public,  and  where  there  is  simply  a  public  interest, 
as  distinguished  from  a  public  use,  the  right  of  eminent  domain  cannot  be 
exercised.  The  interest  may  be  of  a  public  nature  when  the  use  may  tend 
incidentally  to  benefit  the  public  in  some  collateral  way.  In  such  case  the 
right  to  take  property  in  invitum  does  not  exist."  In  re  New  York,  ( 1892 ) 
135  N.  Y.  253,  31  N.  E.  1043,  31  A.  S.  R.  825.  Thus,  an  act  (ch.  637,  Laws 
of  1881),  purporting  to  authorize  the  Eureka  Basin  Warehouse  and  Manu- 
facturing Company  to  condemn  lands  for  the  purpo^  of  excavating  a  basin 
adjoining  East  river  and  erecting  wharves  thereon,  is  unconstitutional,  it 
appearing  that  the  basin  and  wharves  are  to  remain  under  private  control  and 
management.     In  re  Eurdui  Basin  Warehouse,  etc.,  Co.,  (1884)  96  N.  Y.  42. 

Possible  use  by  few. —  "A  possible  limited  use  by  a  few,  and  not  then  as 
a  right  but  by  way  of  permission  or  favor,  is  not  sufficient  to  authorize  the 
taking  of  private  property  against  the  will  of  the  owner."  In  re  Split  Rock 
Cable-Road  Co.,  (1891)  128  N.  Y.  408,  28  N.  E.  506,  affirming  58  Hun  351, 
12  N.  Y.  S.  116;  Queen  Terminal  Co.  v.  Schmuck,  (1911)  147  App.  Div.  502, 
132  N.  Y.  S.  159.  Thus,  property  may  not  be  taken  in  invitum  for  the  con- 
struction of  a  road  to  be  devoted  primarily  and,  if  necessary,  exclusively  ta 
the  purpose  of  a  private  manufacturing  corporation,  and  to  be  used  by  the 
public  only  on  conditions  convenient  to  the  road.  In  re  Split  Rock  Cable- 
Road  Co.,  (1891)  128  N.  Y.  408,  28  N.  B.  506,  affirming  58  Hun  351,  12 
N.  Y.  8.  116. 

Bffect  of  consequential  benefit  to  private  parties. —  It  is  no  sufficient 
objection  to  an  exercise  of  the  power  of  eminent  domain  that  private  indi- 
viduals or  corporations  will  derive  benefit  therefrom,  provided  the  use  for 
which  the  property  is  appropriated  is  public.  In  re  Ryers,  (1878)  72  N.  Y. 
1,  28  Am.  Rep.  88;  In  re  Townsend,  (1868)  39  N.  Y.  171;  Bloodgood  v. 
Mohawk,  etc,  R.  Co.,  (1837)  18  Wend.  9,  31  Am.  Dec.  313;  Oneonta  Light, 
etc.,  Co.  V.  Schwarzenbach,  (1914)  164  App.  Div.  548,  150  N.  Y.  S.  76; 
Stanford  Water  Co.  v.  Stanley,  (1886)  39  Hun  424.  Nor  is  it  objectionable 
that  a  grant  of  the  right  of  eminent  domain  originated  in  and  was  designed 
to  subserve  private  interests,  so  long  as  the  use  is  public.  Oneonta  Light, 
etc.,  Go.  ▼.  Schwarzenbach,  (1914)   164  App.  Div.  54a,  160  K.  Y.  &  7«. 


«.   Pabtioulab  Uim. 

Paxk. —  The  creatioii  of  a  park  for  the  use  of  the  public  is  a  public  under- 
taking in  aid  of  which  property  may  be  condemned.  People  v.  Adirondack 
R.  Co.,  (1899)  160  N.  Y.  225,  54  N.  E.  689,  reversing  39  App.  Div.  34,  56 
N.  Y.  S.  869,  affirmed  in  176  U.  S.  335,  20  S.  Ct.  460,  44  U.  S.  (L.  ed.)  492; 
Brooklyn  Park  Com'rs  v.  Armstrong,  (1871)  45  N.  Y.  234,  6  Am.  Rep.  70; 
Matter  of  Rochester,-  (1897)  24  App.  Div.  383,  48  N.  Y.  S.  764. 

Market. —  Private  property  may  properly  be  taken  under  the  power  of 
eminent  domain  for  use  as  a  market.  In  re  Cooper,  (1882)  28  Hun  61ft, 
appeal  dismissed  (1883)  93  N.  Y.  607. 
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Furnishing  electndty  to  the  inhabitants  of  a  oommnnity  is  a  public  venture 
for  which  private  property  may  be  condemned.  Oneonta  Light,  etc.,  Co.  v. 
Schwarzenbach,   (1914)    164  App.  Div.  548,  160  N.  Y.  S.  76. 

Water  supply. —  Property  may  be  taken  under  the  power  of  eminent  domain 
in  furtherance  of  a  venture  to  supply  a  community  with  water.  Pocantico 
Water- Works  Co.  v.  Bird,  (1891)  130  N.  Y.  249,  29  N.  K  246;  KeUey  v. 
New  York,  (1895)  89  Hun  246,  35  N.  Y.  S.  1109;  In  re  New  Rochelle  Water 
Cv.,  (1887)  46  Hun  625,  12  N.  Y.  St.  Rep.  646;  Stanford  Water  Co.  v.  Stanley, 
(1886)   39  Hun  424. 

Rural  cemetery. —  The  use  of  lands  for  the  purpose  of  a  rural  cemetery 
associaticm  is  private  and  not  public  It  follows  that  lands  cannot  be  takoi 
therefor  in  invitum.  In  re  Deansville  Cemetery  Ass'n,  (1876)  66  N.  Y.  569, 
23  Am.  Rep.  86,  reversing  6  Hun  482. 

Drainage. —  The  drainage  of  private  lands,  if  in  the  interests  of  the  public 
health,  is  a  public  venture  in  furtherance  of  which  private  property  may  be 
appropriated  under  condemnation  proceedings.  In  re  Cheesebrough,  (1879) 
78  N.  Y.  232,  affirming  17  Hun  561;  In  re  Ryers,  (1878)  72  N.  Y.  1,  28  Am. 
Rep.  88.  Thus,  the  General  Drainage  Act  of  1869  is  valid  in  view  of  the  fact 
that  its  entire  scope  confined  the  object  of  the  proceedings  thereunder  to  the 
furtherance  of  the  public  health.  In  re  Ryers,  (1878)  72  N.  Y.  1,  28  Am.  Rep. 
88,  affirming  10  Hun  03.  Moreover,  the  provision  of  section  7  of  this  article, 
allowing  the  owners  of  agricultural  lands  on  the  payment  of  just  compensa- 
tion to  construct  and  maintain  necessary  drains  on  the  property  of  others, 
would  seem  to  establish  the  drainage  of  lands  for  agri/*.ultural  uses  as  a  public 
purpose.  In  re  Tuthill,  (1900)  163  N.  Y.  133,  57  N.  £.  303,  79  A.  8.  R.  674, 
49  L.  R.  A.  781,  affirming  36  App.  Div.  492,  55  N.  Y.  S.  657. 

Wharf. —  "  To  minister  to  the  necessities  of  commerce  by  providing  fit  and 
proper  places  in  a  seaport  where  ships  can  be  loaded  and  unloaded  with  all 
proper  facilities,  is  a  public  duty  owing  by  the  state,"  and  in  furtherance 
of  that  duty  property  may  be  taken  under  the  power  of  eminent  domain. 
In  re  New  York,  (1892)  135  N.  Y.  253,  31  N.  E.  1043,  31  A.  S.  R.  825.  It  is 
no  objection  to  proceedings  by  a  municipality  to  condemn  lands  as  a  site 
for  piers  and  wharves  that  some  portion  of  the  lands  to  be  acquired  may 
thereafter,  in  the  discretion  of  the  municipality,  be  divided  off  and  placed  in 
the  exclusive  possession  of  a  lessee,  to  be  used  solely  in  the  transaction  of 
necessary  business  connected  with  the  tranq>ortation  of  passengers  and  freight. 
In  re  New  York,  supra. 

Ferry. —  The  legislature  is  competent  to  authorise  the  condemnation  of 
land  for  use  in  connection  with  a  ferry.  In  re  Brooklyn  Union  Ferry  Co., 
(1885)  98  N.  Y.  139,  reversing  32  Hun  82. 

Canal  situated  partly  without  state. —  The  construction  of  a  public  eanal 
is  a  public  venture  for  which  property  may  be  appropriated  on  the  payment 
of  just  compensation,  and  it  is  no  sufficient  objection  to  an  appropriation  for 
canal  purposes  that  the  canal  in  question  lies  partly  outside  the  limits  of  the 
state.      In  re  Townsend,   (1868)    39  N.  Y.  171. 

Streets  and  highways. —  The  opening  of  public  streets  mad  highways  la  a 
public  imdertaking  for  which  property  may  be  appropriated.  In  re  Bums, 
(1898)  155  N.  Y.  23,  49  N.  E.  246,  reversing  16  App.  Div.  607,  44  N.  Y.  S. 
930;  In  re  New  York,  (1898)  28  App.  Div.  143,  62  N.  Y.  &  688,  affirmed  157 
K.  Y.  409,  52  N.  B.  1126. 

Railroad.— >  A  railroad  is  essentiaJly  an  improved  way,  promoting  traffic 
and  commerce  and  affording  the  public  means  of  conununication  between 
different  points.  It  follows  that  property  may  properly  be  oondemned  for 
railroad  purposes.  In  re  Niagara  Falls,  etc.,  R.  Co.,  (1888)  108  N.  Y.  376, 
15  N.  E.  429,  affirming  46  Hun  94,  11  N.  Y.  St.  Rep.  632;  In  re  New  York, 
etc.,  R.  Co.  V.  Kip,  (1871)  46  N.  Y.  646,  7  Am.  Rep.  385,  affirming  11  Abb. 
Pr.  (N.  8.)  90;  Rensselaer,  ete.,  R.  Co.  ▼.  Davis,  (1870)  43  N.  Y.  137;  People 
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7.  Kerr,  (1863)  27  N.  Y.  188,  afflrfnlng  37  Barb.  357;  Wager  ▼.  Troy  Union 
R.  Co.,  (1862)  25  N  Y.  526;  Bellinger  v.  New  York  Cent.  R.  Co.,  (1861) 
23  N.  Y.  42;  Buffalo,  etc.,  R.  Co.  v.  Brainard,  (1853)  9  N.  Y.  100;  Bloodgood 
V.  Mobawk,  etc.,  R.  Co.,  (1837)  18  Wend.  9,  31  Am.  Dec.  313.  See  alio  People 
V.  Batchellor,  (1873)  53  N.  Y.  128,  13  Am.  Rep.  480.  However,  a  railroad 
ccrporation  claiming  the  right  to  exercise  a  delegated  power  of  eminent 
domain  must  be  able  '*  to  establish,  if  the  right  is  challenged,  that  the  par- 
ticular scheme  in  which  it  is  engaged  is  a  railroad  enterprise  within  the  true 
meaning  of  the  decisions  which  justify  the  taking  of  private  property  for 
railroad  purposes."  In  re  Niagara  Falls,  etc.,  R.  Co.,  (1888)  108  N.  Y.  375, 
15  N.  B.  429,  affirming  46  Hun  94,  11  N.  Y.  St.  Rep.  632.  To  the  same  effect. 
In  re  Split  Rock  Cable-Road  Co.,  (1891)  128  N.  Y.  408,  28  N.  £.  506,  affirming 
58  Hun  351,  12  N.  Y.  S.  116;  In  re  Rochester,  etc.,  R.  Co.,  (1888)  110  N.  Y. 
119,  17  N.  E.  678,  affirming  45  Hun  126,  9  N.  Y.  St.  Rep.  560.  Thus,  a  cor- 
poration cannot  condemn  lands  for  the  purpose  of  building  a  road  which 
would  be  without  proper  termini,  which  could  be  operated  only  in  certain 
portions  of  the  year,  and  which  would  be  constructed  for  the  sole  purpose  of 
affording  the  sight-seeing  public  better  opportunities  of  viewing  the  natural 
attractions  of  the  locality  through  which  it  would  run.  Such  a  road  ia  not 
a  highway  in  any  just  sense  of  the  term.  In  re  Niagara  Falls,  etc.,  R.  Co., 
(1888)  108  N.  Y.  375,  15  N.  E.  429,  affirming  46  Hun  94,  11  N.  Y.  St.  Rep. 
632.  Similarly,  a  manufacturing  corporation  cannot  condemn  property  for 
the  construction  of  a  road  which  will  be  without  termini  accessible  to  the 
public  and  which  is  intended  to  be  devoted  primarily  and,  if  necessary, 
exclusively  to  the  purposes  of  that  corporation.  In  re  Split  Rock  Cable-Road 
Co.,  (1891)  128  N.  Y.  408,  28  N.  E.  506,  affirming  68  Hun  361,  12  N.  Y.  S. 
116.  And  the  need  of  the  land  in  aid  of  collateral  enterprises,  remotely  con- 
nected with  the  running  or  operating  of  a  railroad,  will  not  justify  an  asser- 
tion of  the  right  of  eminent  domain.  In  re  Rochester,  etc.,  R.  (3o.,  (1888) 
110  N.  T.  110,  17  N.  E.  678,  affirming  45  Hun  126,  9  N.  Y.  Bt  Rep.  560. 


8.  Taking  of  Properly. 

flk  Taking  Genkkaixt. 
(1)  Definition  and  Illu8iration$. 

Taking  definefl. —  Any  limitation  on  the  free  use  and  enjoyment  of  proper t y 
constitutes  a  taking  of  property  in  the  sense  of  this  provision.  People  v. 
Priest,  (1912)  206  N.  Y.  274,  99  N.  E.  647,  affirming  150  App.  Div.  19. 
133  N.  Y.  S.  1087;  Forster  v.  Scott,  (1893)  136  N.  Y.  577,  43  N.  E.  976, 
18  L.  R.  A.  543;  Story  v.  New  York  El.  R.  Co.,  (1882)  90  N.  Y.  122,  43 
Am.  Rep.  146;  Myer  v.  Adam,  (1901)  63  App.  Div.  540,  71  N.  Y.  S.  707, 
affirmed  (1902)  169  N.  Y.  605,  mem.,  62  N.  E.  1098;  German-American 
Real  Estate  Title  Guarantee  Co.  v.  Meyers,  (1898)  32  App.  Div.  41,  52 
N.  Y.  S.  449.  Thus,  it  has  been  said  that  to  constitute  a  taking  "it  is 
sufficient  that  the  person  claiming  compensation  has  some  right  or  privilege, 
secured  by  grant,  in  the  property  appi^opriated  to  the  public  use,  which  right 
or  privil^e  is  destroyed,  injured  or  abridged  by  such  appropriation." 
Story  V.  New  York  El.  R.  Co.,  (1882)   90  N.  Y.  122,  43  Am.  Rep.  146. 

Limitation  on  use  of  property  pending  condemnation. —  A  statute  declaring 
that  no  compensation  shall  be  allowed  to  the  owner  of  land  taken  for  a 
street  for  any  building  erected  or  placed  thereon  after  the  filing  of  a  map 
of  the  street  as  prescribed  by  the  act,  in  effect  prohibits  the  use  for  building 
pmrposes,  during  the  period  between  the  filing  of  the  map  and  the  opening 
of  the  street,  of  lands  that  may  be  taken  under  the  map  for  the  street.  It 
therefore  works  a  deprivation  of  property.     People  ▼.  Priest.    (1912)    206 
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N.  Y.  274,  99  N.  E.  547,  affirming  150  App.  Div.  19,  133  N.  Y.  S.  1087; 
Forster  v.  Scott,  (1893)  136  N.  Y.  677,  32  N.  E.  97«,  18  L.  R.  A.  643; 
Uerman- American  Real  Estate  Title  Guarantee  Co.  v.  Meyers,  (1898)  35i 
App.    Div.  41,  52  N.  Y.  S.  449. 

Construction  and  maintenance  of  ditch. —  The  occupancy  and  use  of  land 
for  the  purpose  of  constructing  and  maintainlug  drainage  ditches  thereon 
is  such  an  interference  with  the  proprietary  interests  of  its  owner  as  to 
amount  to  an  appropriation  of  his  property.  People  v.  Haines,  (1872)  49 
N.  Y.  587;   People  v.  Nearing,    (1863)    27  N.  Y.  306. 

Construction  of  blind  drain. —  The  construction  of  a  blind  drain  across  a 
person's  property  is  an  appropriation  thereof  for  which  compensation  must 
be  made.     In  re  Cheesebrough,   (1897)    78  N.  Y.  232,  affirming  17  Hun  561. 

Conferment  of  power  to  condemn. —  Section  824a  of  the  Greater  New  York 
charter,  as  amended  by  chapter  331  of  the  Laws  of  1909,  giving  discretionary 
powers  to  the  commissioner  of  docks,  with  the  approval  of  the  commissioners 
of  the  sinking  fund,  to  condemn  lands  for  public  purposes  within  certain 
boundaries,  is  not  unconstitutional  on  the  theory  that  the  land  vested  in 
the  city  perforce  of  the  statute  on  the  day  it  took  effect  without  providing 
for  immediate  payment  so  that  the  owner  was  deprived  of  interest  from 
that  time  until  payment  of  proper  award.  The  title  did  not  vest  in  the  city 
on  the  passage  of  the  act,  but  the  commissioner  was  merely  authorized  to 
acquire  the  same  in  his  discretion  by  private  sale  or  by  condemnation  pro- 
ceedings.   Matter  of  New  York,  (1910)  140  App.  Div.  238,  126  N.  Y.  S.  210. 

(2)   Taofing  Power;  BeffuUUion  of  Corporate  and  Munigipdl  Property. 

Taxing  power. —  The  taxing  power,  when  exerted  within  its  proper  limits, 
is  unaffected  by  this  provision.  No  compensation  need  be  made  for  property 
taken  thereunder.  Hersee  v.  Porter,  (1885)  100  N.  Y.  403,  3  N.  E.  338; 
Genet  v.  Brooklyn,  (1885)  99  N.  Y.  296,  1  N.  E.  777;  People  v.  Lawrence, 
(1869)  41  N.  Y.  123,  affirming  36  Barb.  177;  Litchfield  v.  Vernon,  (1869) 
41  N.  Y.  123;  Howell  v.  Buffalo,  (1867)  37  N.  Y.  267;  New  York  Protestant 
Episcopal  Public  School  v.  Davis,  (1864)  31  N.  Y.  574;  Darlington  v.  New 
York,  (1865)  31  N.  Y.  164,  88  Am.  Dec.  248;  People  v.  Brooklyn,  (1861) 
4  N.  Y.  419,  65  Am.  Dec.  266;  Wallack  v.  New  York,  (1874)  3  Hun  84, 
affirming  (1876)  67  N.  Y.  23.  See  also  Brewster  v.  Syracuse,  (1857)  19 
N.  Y.  116.  Thus,  an  act  (ch.  428,  Laws  of  1856)  allowing  any  person 
whose  property  may  be  destroyed  in  consequence  of  mobs  or  riots,  to  recover 
compensation  therefor  from  tie  county  and  city  wherein  his  property  was 
situated,  is  not  imconstitutional  as  contemplating  an  appropriation  without 
compensation  of  the  property  of  taxpayers  in  the  respective  cities  and 
counties  of  the  state.  "  It  is  plain  enough,  that  the  suits  which  it  authorizes, 
will,  if  successful,  result  in  requiring  contributions  from  the  tax-payers  of 
the  local  communities,  to  make  good  the  losses  of  persons  who  have  suffered 
from  the  acts  of  rioters.  In  that  way,  it  may  be  Said,  that  their  property 
may  be  taken.  In  one  sense,  it  may  be  conceded,  that  it  is  taken  for  a  public 
use;  for  when  the  state  undertakes  to  indemnify  the  sufferers  from  riots, 
the  executing  of  that  duty  is  a  public  concern,  and  the  expenditure  is  on 
public  account.  It  is  a  public  use,  in  the  same  sense  as  the  expenditure 
of  money  for  the  erection  of  courthouses  and  jails,  the  construction  of  roads 
and  bridges,  and  the  support  of  the  poor.  It  is  taken  for  an  object  which 
the  legislature  has  determined  to  be  of  public  importance,  and  for  the  interest 
of  the  state.  Private  property  thus  taken  is  not  seized  by  the  execution  of 
the  right  of  eminent  domain.  If  it  were  so  considered,  all  contributions 
exacted  from  citizens  for  defraying  the  expenses  of  the  government  and  ot 
local  administration,  would,  in  order  to  be  legal,  require  the  return  of  a 
precise   equivalent   to   the   tax-payers   as    a    compensation,    which    would   be 
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absurd.  Every  one  will  at  once  see  that  this  cannot  be  so,  and  that  if  it  were, 
government  could  not  be  carried  on  at  all."  Darlington  v.  New  York,  (1866) 
31  N.  y.  164,  88  Am.  Dec.  248. 

However,  it  would  be  going  too  far  to  say  that  this  provision  would  afford 
no  protection  to  the  citizen  against  impositions  nominally  in  the  form  of 
taxes,  but  which  are  in  fact  forced  levies  upon  individuals  or  confiacationa 
of  private  property.  In  re  Pell,  (1902)  171  N.  Y.  48,  83  N.  E.  789,  89 
A.  S.  R.  791,  57  L.  R.  A.  640,  reversing  60  App.  Div.  286,  70  N.  Y.  S.  196; 
Gordon  v.  Comes,  (1872)  47  N.  Y.  608;  Matter  of  Craig,  (1904)  97  App. 
Div.  289,  89  N.  Y.  S.  971,  affirmed  (1905)  181  N.  Y.  651,  mem.,  74  N.  E.  1116. 
See  also  In  re  Vanderbilt,  (1902)  172  N.  Y.  69,  64  N.  E.  782,  modifying 
68  App.  Div.  27,  74  N.  Y.  S.  460.  Thus,  the  legislature  is  incompetent  by 
a  retrospective  statute  to  impose  a  transfer  tax  on  a  transfer  consummated 
prior  to  the  enactment  of  the  statute.  In  re  Pell,  (1902)  171  N.  Y.  48, 
63  N.  E.  789,  89  A.  S.  R.  791,  67  L.  R.  A.  640,  reversing  60  App.  Div.  286, 
70  N.  Y.  S.  196;  Matter  of  Craig,  (1904)  97  App.  Div.  289,  89  N.  Y.  S.  971, 
affirmed  (1906)  181  N.  Y.  661,  mem.,  74  N.  E.  1116.  See  also  In  re  Vander- 
bilt, (1902)  172  N.  Y.  69,  64  N.  E.  782,  modifying  68  App.  Div.  27,  74 
N.  Y.  S.  460. 

Crossing  of  railroad  track  by  highway  or  railroad. —  The  legislature,  under 
a  reserved  power  to  amend  corporate  charters,  may  properly  authorize  the 
construction  of  highways  across  the  tracks  of  a  railroad  corporation,  and  in 
making  the  authorization  need  not  provide  for  compensation  to  the  railroad. 
Albany  N.  R.  Co.  v.  Brownell,  (1862)  24  N.  Y.  345.  To  the  same  effect, 
Delaware,  etc..  Canal  Co.  v.  Whitehall,  (1882)  90  N.  Y.  21;  Boston,  etc., 
R.  Co.  V.  Greenbush,  (1873)  62  N.  Y.  610,  affirming  6  Lans.  461.  Similarly, 
legislation  permitting  a  street  surface  railroad  corporation  to  lay  its  tracks 
across  and  intersect  with  the  tracks  of  any  railroad  operated  by  locomotive, 
steam  or  other  power,  upon  the  surface  of  any  street  in  any  city,  town  or 
village  having  less  than  600,000  inhabitants,  is  not  in  contravention  of  this 
clause,  but  is  a  justifiable  exercise  of  the  legislative  power  to  amend  corporate 
charters.  Buffalo,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.,  (1893)  72  Hun 
687,  26  N.  Y.  S.  165. 

Devotion  of  municipal  property  to  public  use. —  The  property  of  a  political 
division  of  the  state,  such  as,  for  example,  a  city,  is  not  for  all  purposes 
private  property  within  the  meaning  of  this  provision.  It  is  held  for  the 
public  and  is  subject  to  state  control.  No  obligation  rests  on  the  legislature, 
on  appropriating  the  property  of  a  municipality  to  a  use  of  that  municipality 
to  make  compensation  therefor.  Darlington  v.  New  York,  (1866)  31  N.  Y. 
164,  88  Am.  Dec.  248.  See  also  People  v.  Ingersoll,  (1879)  68  N.  Y.  1, 
17  Am.  Rep.  178,  affirming  67  Barb.  472;  People  v.  Kerr,  (1863)  27  N.  Y. 
188,  affirming  37  Barb.  367;  Kellinger  v.  Forty-second  St.,  etc.,  R.  Co., 
(1872)  60  N.  Y.  206;  Rochester  v.  Gray,  (1909)  133  App.  Div.  852,  117 
N.  Y.  8.  1091;  Potter  v.  CoUis,  (1897)  19  App.  Div.  392,  46  N.  Y.  S.  471, 
affirmed  (1898)  166  N.  Y.  16,  60  N.  E.  413.  See  art.  3,  §  1.  Thus,  an 
act  (ch.  428,  Laws  of  1865)  making  the  property  of  a  municipality  liable 
for  a  judgment  recovered  in  a  suit  against  the  municipality  by  one  whoso 
private  property  situated  therein  has  been  damaged  by  a  mob  or  during  a 
riot,  is  not  unconstitutional.  Darlington  v.  New  York,  supra.  See  art.  8, 
f  10.  Similarly,  the  legislature  in  granting  a  railroad  a  right  of  way  in 
a  street  the  fee  to  .which  resides  in  the  municipality  wherein  the  street 
it  situated,  need  not  allow  compensation  to  the  municipality.  People  v. 
Kerr,  (1863)  27  N.  Y.  188,  affirming  87  Barb.  367;  Kellinger  v.  Forty- 
second  St.,  etc.,  R.  Co.,  (1872)  60  N.  Y.  206;  Potter  v.  CoUis,  (1897)  19 
App.  Div.  392,  46  N.  Y.  S.  471,  affirmed  (1898)  166  N.  Y.  16,  60  N.  E.  413. 
However,  the  legislature  may  not  transfer  the  property  of  one  political 
division  to  another  without  allowing  compensation  for  the  transfer  to  the 
fonner.    People  v.  Porter,  (1882)   26  Hun  622,  affirmed  (1882)  90  N.  T.  6S. 
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(3)   Police  Regulation;  OonaequetiHal  Injwry  from  PuhUo  Work, 

Invasion  of  property  under  police  power  generally. —  "Laws  and  regula- 
tions of  a  police  nature,  though  they  may  disturb  the  enjoyment  of  indi- 
vidual rights,  are  not  unconstitutional,  though  no  provision  is  made  foi 
compensation  for  such  disturbances.  They  do  not  appropriate  private  prop- 
erty for  public  use,  but  simply  regulate  its  use  and  enjoyment  by  the  owner. 
If  he  suffer  injury,  it  is  either  damnum  absque  injuria,  or,  in  the  theory  of 
the  law,  he  is  compensated  for  it  by  sharing  in  the  general  benefits  which  tho 
regulations  are  intended  and  calculated  to  secure."  Health  Dept.  v.  Trinity 
Church,  (1895)  146  N.  Y.  32,  39  N.  E.  833,  45  A.  S.  R.  579,  27  L.  R.  A.  710; 
Carthage  v.  Frederick,  (1890)  122  N.  Y.  268,  25  N.  E.  480,  19  A-  8.  R.  490, 
10  L.  R.  A.   178. 

Destruction  of  property  under  urgent  necessity. —  "  In  cases  of  actual  neces- 
sity, as  that  of  preventing  the  spread  of  fire,  the  ravages  of  a  pestilence, 
the  advance  of  a  hostile  army,  or  any  other  great  calamity,  the  private 
property  of  any  individual  may  be  lawfully  taken,  used  or  destroyed  for  the 
general  good,  without  subjecting  the  actors  to  personal  responsibility.  In 
such  cases,  the  rights  of  private  pr3perty  must  be  made  subservient  to  the 
public  welfare;  and  it  is  the  imminent  danger  and  the  actual  necessity 
which  furnish  the  justification.  Salus  populi  suprema  lex."  In  re  Cheese- 
brough,  (1879)  78  N.  Y.  232,  affirming  17  Him  561.  To  the  same  effect, 
Litchfield  v.  Bond,  (1906)  186  N.  Y.  66,  78  N.  E.  719,  reversing  106  App. 
Div.  229,  93  N.  Y.  S.  1016;  In  re  Tuthill,  (1900)  163  N.  Y.  133,  57  N.  E. 
303,  79  A.  S.  R.  574,  49  L.  R.  A.  781,  affirming  36  App.  Div.  492,  66  N.  Y.  8. 
657;  In  re  Jacobs,  (1885)  98  N.  Y.  98,  50  Am.  Rep.  636;  Russell  v.  New  York, 
(1845)  2  Denio  461.  See  also  Wynehamer  v.  People,  (1856)  13  N.  Y.  378. 
This  principle,  however,  cannot  be  extended  so  as  to  admit  of  a  permanent 
occupation  or  appropriation  of  private  property  without  compensation  to 
the  owner  thereof.  Litchfield  v.  Bond,  (1906)  186  N.  Y.  66,  78  N.  B.  719, 
reversing  105  App.  Div.  229,  93  N.  Y.  S.  1016;  In  re  Cheesebrough,  (1879) 
78  N.  Y.  232,  affirming  17  Hun  561. 

Imposition  of  expense  under  p61ice  power. —  The  l^islature  is  competent 
to  require  an  owner  of  property  at  his  expense  to  carry  out  measures  adopted 
under  the  police  power.  Tenement  House  Dept.  v.  Moeschen,  (1904)  179 
N.  Y.  325,  72  N.  E.  231,  1  Ann  Gas.  439,  affirming  89  App.  Div.  526,  88  N.  Y.  8. 
704,  90  App.  Div.  603,  85  N.  Y.  S.  1148  and  affirmed  203  U.  S. 
585;  American  Rapid  Tel.  Co.  v.  Hess,  (1891)  125  N.  Y.  641,  26  N.  E.  919,  21 
A.  8.  R.  764,  13  L.  R.  A.  454;  Carthage  v.  Frederick,  (1890)  122  N.  Y.  268,  25 
N".  E.  480,  19  A.  S.  R.  490,  10  L.  R.  A.  178;  Matter  of  Fishway,  (1909)  131 
App.  Div.  403,  115  N.  Y.  S.  745.  Thus,  the  provision  of  the  "  Tenement  House 
Act''  (Laws  of  1901,  ch.  334,  §  100,  as  amended  by  Laws  of  1902,  ch.  352, 
I  47 ) ,  requiring  all  school  sinks  and  privy  vaults,  in  existing  tenement  houses 
in  cities  of  the  first  class,  to  be  removed  and  replaced  by  individual  water 
closets,  is  a  proper  and  constitutional  exercise  of  the  police  power  of  the  state 
for  the  protection  of  the  public  health.  The  act  does  not  work  an  appropria- 
tion for  which  compensation  must  be  made.  Tenement  House  Dept.  v. 
Moescher,  (1904)  179  N.  Y.  326,  72  N.  E.  231,  1  Ann.  Cas.  439,  affirming  89 
App.  Div.  526,  86  N.  Y.  S.  704,  90  App.  Div.  603,  86  N.  Y.  S.  1148  and 
affirmed  203  U.  S.  583.  Similarly,  the  acts  providing  for  placing  electrical  con- 
ductors imder  ground  in  the  cities  of  the  state  (ch.  534,  Laws  of  1884;  ch.  499, 
Laws  of  1885;  ch.  716,  Laws  of  1887),  do  not  appropriate  the  property  of 
telephone  and  telegraph  companies  having  their  wires  placed  above  street 
surfaces.  The  legislature  clearly  has  power  to  regulate  the  use  made  l^ 
such  companies  of  their  franchises  in  the  streets  and  expenses  incurred 
by  the  companies  in  complying  with  those  regulations  are  not  appropriations 
of  property.  American  Rapid  Tel.  Co.  v.  Hess,  (1891)  125  N.  Y.  641,  26 
V.  S.  019,  21  ▲.  &  R.  764,  13  L.  R.  A.  464.    And  an  ordinance  requiHac 
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every  person  controlling  a  lot  to  clear  snow  from  the  sidewalk  belonging 
thereto  is  not  an  infraction  of  this  provision  but  is  a  legitimate  exercise 
of  the  police  power.  Carthage  v.  Frederick,  (1890)  122  N.  Y.  268,  25  N.  E. 
480,  19  A.  S.  R.  490,  10  L.  R.  A.  178.  The  people  of  the  state  have  certain 
easements  in  streams,  one  of  which  is  the  right  to  have  fish  inhabit  the 
waters  thereof  and  freely  pass  to  spawning  beds  therein  and  no  riparian 
owner  has  the  right  to  obstruct  the  passage  of  fish  up  the  stream  by  the 
eonstruction  of  a  dam  or  otherwise.  Accordingly,  the  owner  of  a  dam  across 
A  stream  may  be  required  to  construct  a  passway  for  fish  as  a  condition  to 
the  maintenance  of  his  dam.  No  right  of  property  in  him  vested  is  appro- 
priated by  such  a  requirement,  as  he  never  possessed  the  right  to  obstruct 
the  passage  of  fish  up  and  down  the  stream.  Matter  of  Fishway,  (1909) 
131  App.  Div.  403,  116  N.  Y.  S.  745. 

Ezaction  of  fee  for  excavating  street.^ — The  doctrine  is  established  that 
even  an  abutting  owner  owning  the  fee  to  a  street  may  not  excavate  or  under- 
mine it  without  a  permit  from  the  local  authorities,  and  such  local  authori- 
ties in  granting  a  permit  may  impose  a  reasonable  fee  to  protect  the  city 
from  liability  to  third  parties  and  indemnify  it  for  expense  for  supervision 
of  construction  and.  maintenance.  Appleton  v.  New  York,  (1914)  163  App. 
Div.  680,  148  N.  Y.  S.  870;  Buffalo  v.  Stevenson,  (1911)  146  App.  Div.  117, 
129  N.  Y.  S.  126,  aflSrmed  (1913)  207  N.  Y.  268,  100  N.  B.  798.  Thus, 
section  30  of  the  mimicipal  ordinances  of  Buffalo  exacting  a  five-dollar  fee 
from  one  excavating  the  streets  of  the  city  for  the  purpose  of  laying  pipes,  is 
not  repugnant  to  this  provision.  "  There  must  be  some  direct  expense  inevitably 
connected  with  the  giving  of  the  permit  authorizing  a  person  to  tear  up  the 
pavement  and  open  the  sewer.  The  application  must  be  examined  and  the 
permit  made  out  and  entered.  The  supervision  of  the  engineer  must  call  for 
the  personal  attendance  of  some  one  in  his  behalf  before  and  during  the 
performance  of  the  work.  Some  one  representing  the  city  must  know  that 
the  aperture  is  properly  noted  by  red  lights  during  the  night,  or  by  a 
barricade  of  some  kind.  When  the  work  is  completed  it  is  necessary  for  the 
dty  to  have  the  street  restored  to  its  former  condition.  In  addition,  there 
are  contingent  liabilities  which  may  arise  and  which  are  not  ascertainable 
when  the  permission  is  granted  or  the  work  carried  on.  Impairment  of  the 
streets  at  times  will  result;  and  in  view  of  all  these  circumstances  the  pay- 
ment of  the  charge  to  the  city  is  not  a  gratuity;  is  not  without  consideration. 
.  .  .  The  test  of  an  exaction  of  this  kind  is  whether  the  sum  charged  is 
reasonable,  and  the  fee  of  five  dollars  is  not  exorbitant.'^  Buffalo  v.  Steven- 
son, (1911)  146  App.  Div.  117,  129  N.  Y.  8  126,  affirmed  (1913)  207  N.  Y. 
268,  100  N.  E.  798. 

Consequential  injury  from  public  work. —  Consequential  damages  to  prop- 
erty necessarily  occasioned  in  the  consummation  of  some  public  work  do  not 
constitute  an  appropriation  of  property  within  the  purview  of  this  clause 
where  no  property  rights  are  directly  encroached  on  or  taken.  Fries  v. 
New  York,  etc.,  R.  Co.,  (1901)  169  N.  Y.  270,  62  N.  B.  368,  reversing  67 
App.  Div.  677,  68  N.  Y.  S.  670;  Huffmire  v.  Brooklyn,  (1900)  162  N.  Y. 
684,  57  N.  E.  176,  48  L.  R.  A.  421,  affirming  22  App.  Div.  406,  48  N.  Y.  S. 
132;  Atwater  v.  Canandaigua,  (1891)  124  N.  Y.  602,  27  N.  B.  385;  Seifert 
▼.  Brooklyn,  (1886)  101  N.  Y.  136,  4  N.  E.  321,  64  A.  S.  R.  664;  Bellinger 
V.  New  York  Cent.  R.  Co.,  (1861)  23  N.  Y.  42.  This  doctrine  is  applicable  to 
the  construction  of  a  railroad  by  a  private  corporation,  for  the  enterprise 
is  considered  a  public  one,  and  the  authority  is  conferred  for  the  public 
benefit.  Bellinger  v.  New  York  Cent.  R.  Co.,  (1861)  23  N.  Y.  42.  Similarly, 
municipal  corporations,  engaged  in  the  performance  of  works  of  a  public 
nature  authorized  by  law,  are  not  liable  for  consequential  damages  to  private 
property  necessarily  inflicted  without  negligence  or  misconduct.  Huffmire 
▼.  Brooklyn,  (1900)  162  N.  Y.  684,  57  N.  E.  176,  48  L.  R.  A.  421,  affirming 
tt  App.  mv.  406,  48  N.  Y.  S.  132;  Atwater  t.  Canandaigua^   (1891)    124 
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N.  Y.  602,  27  N.  E.  385;  Seifert  v.  Brooklyn,  (1886)  101  N.  Y.  136,  4  N.  B. 
321,  54  A.  S.  R.  664.  Wherefore,  a  municipality  temporarily  and  partially 
obstructing  the  outlet  of  a  lake  in  the  course  of  constructing  a  bridge  cannot 
be  held  liable  in  damages  for  an  unusually  long  submersion  of  adjoining 
property  by  the  flood  waters  of  the  lake.    Atwater  v.  Canandaigua,  supra. 

However,  the  legislature  is  obviously  incompetent  to  authorize  direct 
injuries  equivalent  to  an  appropriation  of  property  unless  at  the  same  time 
it  requires  compensation  therefor,  even  though  such  injuries  are  inflicted 
in  the  performance  of  a  public  work.  Muhlker  v.  New  York,  etc.,  R.  Co., 
(1904)  197  U.  S.  644,  25  S.  Ct.  622,  49  U.  S.  (L.  ed.)  872,  reversing  (1903) 
173  N.  Y.  649,  66  N.  E.  558;  Huffmire  v.  Brooklyn,  (1900)  162  N.  Y.  684,  67 
N".  B.  176,  48  L.  R.  A.  421,  affirming  22  App.  Div.  406,  48  N.  Y.  S.  132; 
Lewis  V.  New  York,  etc.,  R.  Co.,  (1900)  162  N.  Y.  202,  56  N.  E.  540, 
aflSrming  40  App.  Div.  343,  57  N.  Y.  S.  1053;  Seifert  v.  Brooklyn  (1886) 
101  N.  Y.  136,  4  N.  E.  321,  54  A.  S.  R.  664;  Bellinger  v.  New  York 
Cent.  R.  Co.,  (1861)  23  N.  Y.  42;  Caldwell  v.  New  York,  etc.,  R.  Co., 
(1906)  111  App.  Div.  164,  97  N.  Y.  S.  588;  Southeast  v.  New  York, 
(1904)  96  App.  Div.  698,  89  N.  Y.  S.  630.  See  also  Atwater  v.  Canan- 
daigua, (1891)  124  N.  Y.  602,  27  N.  E.  385.  Compare  Pape  v.  New  York, 
etc.,  R.  Co.,  (1903)  175  N.  Y.  504,  67  N.  E.  1086,  reversing  74  App.  Div. 
175,  77  N.  Y.  S.  726;  McCarthy  v.  New  York,  etc.,  R.  Co.,  (1903)  175  N.  Y. 
504,  67  N.  B.  1086,  reversing  74  App.  Div.  629,  77  N.  Y.  S.  1132;  Ehret  v. 
New  York,  etc.,  R.  Co.,  (1903)  175  N.  Y.  503,  67  N.  B.  1082,  reversing  74 
App.  Div.  628,  77  N.  Y.  S.  1126;  Dolan  v.  New  York,  etc.,  R.  Co.,  (1903) 
175  N.  Y.  367,  67  N.  E.  612,  reversing  74  App.  Div.  434,  77  N.  Y.  S.  816; 
Fries  v.  New  York,  etc.,  R.  Co.,  (1901)  169  N.  Y.  270,  62  N.  B.  368,  reversing 
57  App.  Div.  677,  68  N.  Y.  S.  670. 

Negligence  in  conduct  of  public  work. —  Public  works  must  be  conducted 
with  reasonable  care  and  skill,  too,  and  liability  attaches  for  damages 
occasioned  by  n^ligence  in  their  prosecution.  Atwater  v.  Canandaigua, 
(1891)  124  N.  Y.  602,  27  N.  E.  386;  Seifert  v.  Brooklyn,  (1886)  101  N.  Y. 
136,  4  N.  B.  321,  64  A.  S.  R.  664;  Bellinger  v.  New  York  Cent.  R.  Co.,  (1861) 
23  N.  Y.  42;  Southeast  v.  New  York,  (1904)  96  App.  Div.  598,  89  N.  Y.  8. 
630;  In  re  New  York  El.  R.  Co.,  (1885)  36  Hun  427.  Thus,  a  municipality 
is  liable  for  inundations  from  a  sewer  where  it  appears  that  soon  after  its 
construction  it  was  found  to  be  inadequate  and  that  despite  its  inadequacy 
lateral   sewers  were  added  thereto,  thereby  increasing  the   frequency  and  i 

extent  of  the  inundations.    Seifert  v.  Brooklyn,  supra. 

5.  Shobi  Ain>  Watbb  Rights. 

A  right  to  wliarfage  is  a  property  right  within  the  protection  of  this  pro-  I 

vision.    Langdon  v.  New  York,   (1883)  93  N.  Y.  129,  affirming  28  Hun  158.  i 

Oyster  bed. — A  right  to  plant  an  oyster  bed  under  public  waters,  and  to  | 

gather  oysters  therefrom,  acquired  under  statute  (Laws  of  1868,  c^.  734), 
i«  private  property,  and  the  destruction  of  the  bed  by  sewage  discharged 
tlinoon  from  a  sewer  of  a  town  is  a  direct  invasion  of  a  private  right  and 
tildBg  of  private  property  within  the  meaning  of  this  provision.  Huffmire 
▼.  Bfooklyn,  (1900)  162  N.  Y.  584,  57  N.  E.  176,  48  L.  R.  A.  421,  affirming 
22  App.  Div.  406,  48  N.  Y.  S.  132.  However,  in  grants  of  land  under  navi- 
'^able  waters  there  is  impliedly  reserved  the  right  of  navigation,  and,  as  a  I 

ueceaaary  part  of  so  important  a  subject,  the  right  to  improve  navigation  { 

for  the  benefit  of  conmierce.     It  follows  that  the  lessee  of  land  under  the  | 

navigable  waters  of  Qreat  South  Bay,  an  arm  of  the  sea,  whose  lessors  hold  { 

title  thereto  under  colonial  patents  from  the  king  of  England,  cannot  main-  | 

tain  an  action  to  restrain  a  contractor  employed  by  the  United  States  gov- 
vmmont  frcmi  dredging  a  channel  over  the  land  in  question  for  the  purpose 
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of  increasing  the  depth  of  the  water  in  aid  of  commerce  and  navigation, 
because  the  digging  of  raeh  channel  would  destroy  oyster  beds  planted  by 
■iich  lessee  and  materially  reduce  the  value  of  the  land  for  oyster  cultivation* 
Lewis  Blue  Point  Oyster  Cultivation  Co.  v.  Briggs,  (1910)  198  N.  Y.  287, 
91  N.  E.  846,  19  Ann.  Cas.  694,  34  L.  R.  A.  (N.  S.)  1084,  129  App.  Div.  674, 
114  N.  Y.  S.  313. 

Right  to  water  of  stream. —  The  right  of  a  mill  owner  to  the  use  of  the 
water  of  a  stream  is  an  incorporeal  hereditament  for  which  compensation 
must  be  made  if  taken  under  the  right  of  eminent  domain.  Stamford  Water 
Co.  V.  Stanley,   (1886)   39  Hun  424. 

Riparian  rights. —  The  owner  of  lands  on  navigable  waters  has  no  property 
in  the  shore  between  high  and  low  water  mark  and  is  not  entitled  to  compen- 
sation on  its  appropriation  to  a  public  use.  Kerr  v.  West  Shore  R.  Co., 
(1891)  127  N.  Y.  269,  27  N.  E.  833;  Gould  v.  Hudson  River  R.  Co.,  (1852) 
6  N.  Y.  622,  affirming  12  Barb.  616.  Compare  Kane  v.  New  York  El.  R.  Co., 
(1891)  125  N.  Y.  164,  26  N.  E.  278,  11  L.  R.  A.  64Q.  A  riparian  owner  has 
no  absolute  right  of  access  to  the  channel  of  the  stream  on  which  his  lands 
border.  On  the  contrary  as  the  shores  of  navigable  rivers  and  streams  and 
the  lands  under  the  waters  thereof  belong  to  the  state  within  whose  terri- 
torial limits  they  lie,  it  may  authorize  the  construction  of  bridge^  piers, 
wharves  or  other  obstructions  in  navigable  waters,  and  when  such  obstruc- 
«iona  are  not  obnoxious  to  the  regulations  of  Congress  and  do  not  come  in 
conflict  with  the  paramount  authority  of  the  United  States,  they  are  not 
nuisances  even  though  they  cut  the  access  of  riparian  owners  to  the  channels 
•f  mibstreams  or  bodies  of  water.  Kerr  v.  West  Shore  R.  Co.,  (1891)  127 
N.  Y.  269,  27  N.  E.  833.  However,  a  fresh  water  stream  is  the  private  prop- 
erty of  the  riparian  owners  in  which  the  public  have  an  easement  only  for 
navigation  and  for  floating  logs  and  timber  a  right  of  passage,  and  nothing 
more,  as  in  a  common  highway,  and  the  proprietor  has  a  right  to  use  the 
land  and  water  of  the  stream  in  any  way  not  inconsistent  with  the  easement. 
Chenango  Bridge  Co.  v.  Paige,  (1880)  83  N.  Y.  178,  38  Am.  Rep.  407, 
reversing  8  Hun  292.  And  a  nonnavigable  stream  is  the  private  propertj- 
of  riparian  owners,  subject  to  no  public  easements:  and  the  rights  of 
riparian  owners  therein  cannot  be  invaded  without  compensation,  a  non- 
navigable  stream  being  a  stream  incapable,  continuously  or  at  periodic 
intervals,  *'  in  its  natural  state  and  its  ordinary  volume  of  water,  of  trans- 
porting, in  a  condition  fit  for  market,  the  products  of  the  forests  or  mines, 
or  of  the  tillage  of  the  soil  upon  its  banks.''  Morgan  v.  King,  (1866)  35 
N.  Y.  454,  91  Am.  Dec.  58;  De  Camp  v.  Thomson,  (1899)  16  App.  Div.  528, 
44  N.  Y.  S.  1014,  affirmed  (1899)  159  N.  Y.  436,  64  N.  E.  63;  Matter  of 
Thomson,  (1895)  86  Hun  406,  33  N.  Y.  &  467,  affirmed  (1895)  147  N.  Y. 
701,  42  N.  E.  726. 


«.  Vek;  Basement;  Fbanohisb;  Lddi;  EMOLUMBifT  or  Office; 
Contractual  Right. 

Fee  in  railroad  right  of  way. —  When  a  railroad  corporation  is  authorized 
to  acquire  by  legal  proceedings  only  the  use  of  lands  for  the  purpose  of 
operating  its  road,  the  fee  remains  in  the  owner  subject  to  that  use,  and  on 
the  discontinuance  of  the  use  the  owner  is  entitled  to  resume  possession. 
This  reversion  is  a  property  right  which  cannot  be  taken  without  compen- 
■atioB.  Accordingly,  a  conveyance  made  to  the  city  of  Brooklyn,  pursuant 
to  acts  of  the  legislature  (ch.  220,  Laws  of  1853,  and  ch.  475,  Laws  of  1855) , 
of  lands  which  had  been  acquired  by  the  Brooklyn  and  Jamaica  R.  R.  Co. 
for  railroad  purposes  solely  by  proceedings  under  its  charter  (ch.  256,  Laws 
of  1832),  ia  effectual  only  as  a  relinquishment  of  the  right  of  the  company 
to  tke  vee  of  the  lands;  and  upon  the  abandonment  of  the  uae,  the  owaere 
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of  tlie  fee  are  entitled  to  re-enter  and  take  possession.     Heard  v.  Brooklyn, 
(1875)    60  N.  Y.  242. 

£>asement  to  convey  water  across  lands  of  another. — ^A  right  to  convey 
water  under  or  over  the  surface  of  the  lands  of  another  is  property  and 
cannot  be  taken  except  with  compensation.  Arnold  v.  Hudson  River  R.  Co., 
(3873)  65  N.  Y.  661,  reversing  49  Barb.  108. 

Right  to  maintain  drain. —  The  right  to  maintain  a  drain  through  a  parcel 
of  land  is  property  and  cannot  be  acquired  in  invitum  unless  due  compensa- 
tion is  made.    Matter  of  Rochester,  (18^7)  24  App.  Div.  383. 

Franchise. — ^Although  the  legislature  under  its  reserved  power  may  dissolve 
a  corporation,  it  cannot  confiscate  the  franchises  owned  by  a  corporation  with- 
out paying  just  compensation  therefor.  Long  Sault  Development  Co.  v.  Ken- 
nedy, (1913)  158  App.  Div.  398,  143  N.  Y.  S.  454,  affirmed  (1914)  212  N.  Y.  1, 
106  N.  B.  849,  Ann.  Cas.  1915D  56;  Coney  Island,  etc.,  R.  Co.  v.  Kennedy, 
(1897)   16  App.  Div.  588,  44  N.  Y.  S.  825. 

Lien. —  A  lien  may  be  abolished  without  compensation  at  any  time  before 
rights  become  vested  thereunder.  People  v.  Adirondack  R.  Co.,  (1899)  160 
N,  Y.  226,  64  N.  E.  689,  reversing  39  App.  Div.  34,  56  N.  Y.  S.  869,  and 
affirmed  in  176  U.  S.  335,  20  S.  Ct.  460,  44  U.  S.  (L.  ed.)  492;  Watson  v. 
New  York  Cent.  R.  Co.,  (1872)  47  N.  Y.  157.  "It  is  clearly  within  the 
power  of  the  legislature  to  abolish  the  lien  of  all  judgments  at  any  time 
before  rights  have  become  vested  or  estates  acquired  under  them,  and, 
placing  real  estate  on  the  same  footing  as  personal  property,  to  confine  the 
remedies  of  the  creditor  to  the  property  held  by  the  debtor  at  the  time  of 
issuing  the  execution.  .  .  .  There  can,  therefore,  be  no  doubt  of  the 
validity  of  a  provision  causing  the  lien  of  a  judgment,  not  ripened  into  a 
title  fay  a  sale,  to  be  superseded  by  the  taking  of  the  land  under  proceedings 
in  exercise  of  the  right  of  eminent  domain,  on  payment  of  compensation  to 
the  owner  of  the  land."    Watson  v.  New  York,  etc.,  R.  Co.,  supra. 

Fees  of  public  office. —  The  prospective  fees  and  emoluments  of  a  public 
office  are  not  property,  within  the  meaning  of  this  clause,  so  as  to  prevent 
the  legislature  from  requiring  them  to  be  paid  into  the  public  treasury  and 
giving  a  salary  in  lieu  thereof.  "The  prospective  salary  or  other  emolu- 
ments of  a  public  office  are  not  the  property  of  the  officer  nor  the  property 
of  the  state;  they  are  not  property  at  all.  They  are  like  daily  wages 
unearned  and  which  may  never  be  earned;  the  incumbent  may  die  or  resign 
and  his  place  be  filled  and  the  wages  earned  by  another.  The  right  to  the 
compensation  grows  out  of  the  rendition  of  the  services  and  not  out  of  any 
contract  between  the  government  and  the  office  that  the  services  shall  be 
rendered  by  him."  Conner  v.  New  York,  (1861)  6  N.  Y.  285,  affirmmg  2 
Sandf  .  366. 

Right  to  prospective  profits. —  The  right  of  a  contractor  for  the  perform- 
ance of  a  public  work  to  prospective  profits  under  his  contract  on  its  repudi- 
ation by  the  state  is  a  species  of  property  within  the  protection  of  this 
provisioii.    Danolds  ▼.  SUte,  (1882)  89  N.  Y.  36,  42  Am.  Rep.  277. 


a  RniHTS  nr  Hiohwat. 

(1)  Fee. 

Sole  stated. — Where  an  easement  only  is  taken  In  lands  appropriated  for 
a  public  street  or  highway  the  fee  therein,  remaining  in  the  original  owner 
of  the  land  or  his  successors  in  interest,  is  property  protected  by  this  guar- 
antee^ and  compensation  must  be  made  for  any  invasion  thereof.  Matter  ol 
Rapid  Transit  R.  Co.,  (1909)  197  N.  Y.  81,  90  N.  E.  466,  18  Ann.  Cas.  366, 
36  L.  R.  A.  (N.  S.)  647,  modifying  128  App.  Div.  103,  112  N.  Y.  S.  619; 
Smyth  V.  Brooklyn  Union  Elevated  R.  Co.,  (1908)  193  N.  Y.  335,  86  N.  a 
1100,  23  L.  R.  A.   (N.  S.)   433,  modifying  121  App.  Div.  282,  105  N.  Y.  S 
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601;  Peck  v.  Schenectady  R.  Co.,  (1902)  170  N.  Y.  298,  68  N.  E.  357,  affirm- 
ing 67  App.  Div.  369,  73  N.  Y.  S.  794;  Eels  v.  American  Telephone,  etc.,  Co., 
(1894)  143  N.  Y.  133,  38  N.  E.  202,  26  L.  R.  A.  640,  affirming  66  Hun  616, 
20  N.  Y.  S.  600;  Buffalo  y.  Pratt,  (1802)  131  N.  Y.  293,  80  N.  B.  233,  27 
A,  S.  R.  692,  15  L.  R.  A.  413;  Robert  v.  Sadler,  (1877)  104  N.  Y.  229,  10 
K.  B.  428,  68  Am.  Rep,  498,  reversing  37  Hun  377;  Washington  Cemetery 
▼.  Prospect  Park,  etc.,  R.  Co.,  (1877)  68  N.  Y.  591,  affirming  7  Hun  665; 
Bloomfleld,  etc..  Natural  Gaslight  Co.  v.  Calkins,  (1875)  62  N.  Y.  38G, 
affirming  1  Thomp.  k  C.  549;  Craig  v.  Rochester  City,  etc.,  R.  Co.,  (1868) 
39  N.  Y.  404,  affirming  39  Barb.  494;  Wager  v.  Troy  Union  R.  Co.,  (1862) 
25  N.  Y.  526;  WiUiams  v.  New  York  Cent.  R,  Co.,  (1857)  16  N.  Y.  97,  69 
Am.  Dec.  651;  New  York  Tel.  Co.  v.  De  Noyelles  Brick  Co.,  (1918)  154  App. 
Div.  845,  139  N.  Y.  S.  748.  See  also  Fobes  v.  Rome,  etc.,  R.  Co.,  (1890)  121 
N.  Y.  505,  24  N.  E.  919,  8  L.  R.  A.  453;  Kellinger  v.  Forty-second  St.,  etc, 
R.  Co.,  (1872)  50  N.  Y.  206;  McCaffrey  v.  Smith,  (1886)  41  Hun  117,  4 
N.  Y.  St.  Rep.  11.  "The  appropriation  of  land  for  the  use  of  a  highway  is 
for  a  specific  purpose  and  the  public  thereby  acquire  a  mere  right  of  passage, 
with  the  powers  and  privileges  which  are  incident  to  such  a  right.  The  fee 
of  the  land  still  remains  in  the  owner,  and  he  does  not  become  divested  of 
the  title  because  the  public  have  a  free  and  unrestrained  right  to  the  uae  of 
the  same  for  the  purposes  of  traveling,  passing  and  repassing,  on  foot  or  with 
animals  kad  vehicles,  with  the  privilege  of  doing  all  necessary  acts  to  keep 
the  same  in  repair.  The  owner's  right  is  absolute  to  maintain  ejectment  or 
trespass,  to  use  and  enjoy  the  soil,  reap  any  profits  arising  therefrom,  and 
to  use  the  highway  for  his  individual  purposes  in  any  way  consistent  with 
the  easement  or  servitude  which  its  appropriation  for  a  road  warrants." 
Bloomfleld,  etc.  Natural  Gaslight  Co.  v.  Calkins,  (1875)  62  N.  Y.  386,  affirm- 
ing 1  Thomps.  ft  C.  549.  And  where  the  fee  in  a  street  is  taken  by  legis- 
lative authority,  the  owner  is  entitled  not  merely  to  nominal  damages  but 
to  such  substantial  damages  as  may  be  ascertained  by  measuring  the  effect 
of  the  appropriation  upon  the  value  of  his  remaining  property.  Buffalo  v. 
Pratt,  (1892)   131  N.  Y.  293,  80  N.  B.  233,  27  A.  S.  R.  592,  15  L.  R.  A.  418. 

Removal  of  soil. —  While  it  may  be  conceded  that  where  the  public  have 
taken  an  easement  for  a  street  or  highway,  and  the  surface  of  the  land  is 
above  the  grade  of  the  highway,  so  that,  in  order  to  reach  the  grade  line,  it 
is  necessary  to  remove  the  superincumbent  material,  the  material  removed  may 
be  used  on  other  portions  of  the  road  on  the  premises  of  other  land  owners, 
it  is  established  that  the  public  easement  justifies  only  the  taking  of  earth 
and  soil  which  the  process  of  construction  or  repair  requires  and  necessarily 
compels  to  be  removed.  Damages  may  be  recovered  by  the  owner  of  the 
fee  for  material  unnecessarily  removed.  Robert  v.  Sadler,  (1887)  104  N.  Y. 
229,  10  N.  E.  428,  58  Am.  Rep.  498. 

Construction  and  maintenance  of  railroad. —  The  use  by  a  railroad  of  a 
street  or  highway  in  which  the  public  has  only  an  easement,  substantially 
invades  the  property  rights  of  the  owner  of  the  fee.  For  that  invasion  com- 
pensation must  be  made.  Peck  v.  Schenectady  R.  Co.,  (1902)  170  N.  Y.  298, 
.63  N.  E.  357,  affirming  67  App.  Div.  359,  73  N.  Y.  S.  794;  Lahr  v.  Metro- 
politan E.  R.  Co.,  (1887)  104  N.  Y.  268,  10  N.  E.  628;  People  v.  Loew, 
(1886)  102  N.  Y.  471,  7  N.  E.  297,  reversing  39  Hun  490;  Story  v.  New 
York  El.  R.  Co.,  (1882)  90  N.  Y.  122,  43  Am.  Rep.  146;  Washington  Ceme- 
tery V.  Prospect  Park,  etc.,  R.  Co.,  (1877)  68  N.  Y.  591,  affirming  7  Hun 
655;  Craig  v.  Rochester  City,  etc.,  R.  Co.,  (1868)  39  N.  Y.  404,  affirming 
39  Barb.  494;  Wager  v.  Troy  Union  R.  Co.,  (1862)  25  N.  Y.  526;  Williams 
V.  New  York  Cent.  R.  Co.,  (1857)  16  N.  Y.  97,  69  Am.  Dec  651.  See  also 
Reining  v.  New  York,  etc.,  R.  Co.,  (1891)  128  N.  Y.  157,  28  N.  E.  640,  14 
L.  R.  A.  133;  Fobes  v.  Rome,  etc,  R.  Co.,  (1890)  121  N.  Y.  505,  24  N.  E. 
919,  8  L.  R.  A.  453;  Bloomfleld,  etc.  Natural  Gaslight  Co.  v.  Calkins,  (1875) 
62  N.  Y.  886,  affirming  1  Thomps.  ft  C.  549;  Kellinger  v.  Forty-second  St.. 


Digitized  by  VjOOQIC 


COyrSTITUTION  of  state  of  KEW  YORK     169 

Taking  Private  Property  for  Public  Use  Art.  I,  I  6 

etc,  R.  Co.,  (1872)  50  H.  Y.  206.  **The  use  of  a  railroad,  no  matter  how  It 
is  operated,  whethelr  by  borae  or  steam  power,  necessarily  includes,  to  a 
certain  extent,  an  exclusive  occupation  of  a  portion  of  the  highway,  for  the 
track  of  the  road,  and  the  running  6f  its  cars  by  the  company,  and  a  per- 
manent occupation  of  the  soil.  It  requires  that  all  other  parties  shall  stand 
aside  and  make  way  for  its  progress.  This  is  clearly  inconsistent  with  the 
legal  object  and  design  of  a  highway,  which  is  entirely  open  and  free  to  all, 
for  the  purposes  of  locomotive  travel  and  transportation.  The  enjoyment  of 
the  easement  in  a  highway  never  confers  an  exclusive  right  upon  any  one 
who  may  have  occasion  to  use  it,  while  the  laying  down  of  rails,  and  the 
employment  of  cars,  is  to  the  detriment  and  exclusion  of  all  others  at  the 
time  when  the  cars  are  running,  and  a  restraint  upon  a  free,  undisturbed 
and  general  public  use.  It  is  an  assertion  of  a  right  to  the  possession  of  the 
highway  by  the  corporation  and  an  appropriation  of  it  to  private  occupation, 
virhich,  by  lapse  of  time,  might  r]|>en  into  a  right  and  vest  a  title  in  the 
company."  Craig  v.  Rochester  City,  etc.,  R.  Co.,  (1868)  39  N.  Y.  404,  afllrm- 
icg  39  Barb.  494.  Thus,  the  use  made  of  a  street  in  constructing  and 
operating  an  underground  railroad  therein  is  not  a  street  use  as  that  term 
is  known  in  the  law,  but  is  foreign  to  the  purpose  for  which  the  street  was 
created.  Such  a  use  was  not  within  the  contemplation  of  the  origitial  owner 
of  the  land  when  he  gave  a  perpetual  right  of  way  over  the  same  for  the 
purpose  of  a  street.  Matter  of  Rapid  Transit  R.  Co.,  (1909)  197  N.  Y.  81, 
90  N.  B.  456,  18  Ann.  Cas.  366,  36  L.  R.  A.  (N.  S.)  647,  modifying  128 
App.  Div.  103,  112  N.  Y.  S.  619.  However,  "  railroads  of  necessity  intersect 
highways,  and  it  is  held  that  the  state  may  permit  them  to  be  crossed  by  a 
railroad  company  and  that  this  involves  an  invasion  of  no  substantial  right 
of  the  owner  of  the  fee."  Reining  v.  New  York,  etc.,  R.  Co.,  (1891)  128 
N.  Y.  167,  28  N.  B.  640,  14  L.  R.  A.  133. 

Construction  of  telephone  or  telegraph  line. —  The  erection  of  a  telephone 
or  telegraph  line  in  a  public  highway  imposes  a  burden  thereon  for  which 
the  owner  of  the  fee  must  be  compensated.  Eels  v.  American  Telephone, 
etc.,  Co.,  (1894)  143  N.  Y.  133,  38  N.  E.  202,  25  L.  R.  A.  640,  affirming  65 
Hun  616,  20  N.  Y.  S.  600;   New  York  Tel.  Co.  v.  De  Noyelles  Brick  Co., 

( 1913)   154  App.  Div.  845,  139  N.  Y.  S.  748. 

Laying  of  gas  pipes. —  A  gas  company  cannot  lay  gas  pipes  in  a  public 
highway  without  first  making  payment  to  the  owner  of  the  fee  therein  for 
the  invasion  of  hia  rights.    Bloonifield,  etc..  Natural  Qaslight  Co.  v.  Calkins, 

( 1875)  62  N.  Y.  886,  affirming  1  Thomps.  ft  C.  549. 


(2)  Ahuiter'9  EatemmU, 

Rule  stated.-^ "The  owner  of  a  lot  abutting  on  a  city  street,  the  fee  of 
whioh  is  in  the  municipality,  has,  by  virtue  of  proximity,  special  and  peculiar 
rights,  facilities  and  franchises  in  the  street,  not  common  to  citizens  at  large, 
in  the  nature  of  easements  therein,  constituting  property,  of  which  he  cannot 
be  deprived  by  the  l^islature  or  municipality,  or  by  both  combined,  without 
compensation."  Kane  v.  New  York  El.  R.  Co.,  (1891)  125  N.  Y.  164,  26 
N.  E.  278,  11  L.  R.  A.  640,  quoted  with  approval,  Egerer  v.  New  York  Cent., 
etc.,  R.  Co.,  (1891)  130  N.  Y.  108,  29  N.  E.  95,  14  L.  R.  A.  381.  To  the 
same  effect,  Muhlker  v.  New  York,  etc.,  R.  Co.,  (1904)  197  U.  S.  544,  25 
S.  Ct.  522,  49  U.  S.  (L.  ed.)  872,  reversing  (1903)  173  N.  Y.  549,  66  N.  E. 
558,  and  affirming  60  App.  Div.  621,  69  N.  Y.  S.  910;  Smyth  v.  Brooklyn 
Union  Elevated  R.  Co.,  (1908)  193  N.  Y.  336,  85  N.  E.  1100,  23  L.  R.  A. 
(N.  8.)  433,  modifying  121  App.  Div.  282,  105  N.  Y.  S.  601;  Sander  v.  State, 
(1905)  182  N.  Y.  400,  75  N.  E.  284,  reversing  90  App.  Div.  618,  85  N.  Y.  8. 
1146;  McCarthy  v.  New  York,  etc,  R.  Co.,  (1903)  176  N.  Y.  504,  67  N.  R 
1086,  nrming  74  App.  Div.  629,  77  K.  Y.  S.  1132;  Pape  v.  New  York,  9t6., 
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R.  Co.,  (1903)  176  N.  Y.  604,  67  N.  E.  1086,  reversing  74  App.  Div.  175,  77 
N.  Y.  S.  726;  Ehret  v.  New  York,  etc.,  R.  Co.,  (1903)  176  N.  Y.  603,  67 
N.  B.  1082,  reversing  74  App.  Div.  628,  77  N.  Y.  8.  1126;  Dolan  v.  New  York, 
ptc,  R.  Co.,  (1903)  176  N.  Y.  367,  67  N.  E.  612,  reversing  74  App.  Div.  434, 
77  N.  Y.  8.  816;  Lewis  v.  New  York,  etc.,  R.  Co.,  (1900)  162  N.  Y.  202,  56 
N.  B.  640,  affirming  40  App.  Div.  343,  67  N.  Y.  S.  1063;  Buffalo  v.  Pratt, 
(1892)  131  N.  Y.  293,  30  N.  E.  233,  27  A.  S.  R.  692,  16  L.  R.  A.  413; 
Reining  v.  New  York,  etc.,  R.  Co.,  (1891)  128  N.  Y.  167,  28  N.  E.  640,  14 
L.  R.  A.  133;  Galway  v.  Metropolitan  El.  R.  Co.,  (1891)  128  N.  Y.  132,  28 
N.  K.  479,  13  L.  R.  A.  788;  Abendroth  v.  Manhattan  R.  Co.,  (1890)  122 
N.  Y.  1,  25  N.  E.  496,  19  A.  S.  R.  461,  11  L.  R.  A.  634;  Powers  v.  Manhattan 
R.  Co.,  (1890)  120  N.  Y.  178,  24  N.  E.  296,  7  L.  R.  A.  847;  Newman  v 
Metropolitan  El.  R.  Co.,  (1890)  118  N.  Y.  618,  23  N.  E-  901,  7  L.  R.  A.  289; 
Pond  V.  Metropolitan  El.  R.  Co.,  (1889)  112  N.  Y.  186,  19  N.  B.  487,  8 
A.  S.  R.  734,  reversing  42  Hun  667,  4  N.  Y.  St.  Rep.  661;  Lahr  v.  Metro- 
politan El.  R.  Co.,  (1887)  104  N.  Y.  268,  10  N.  B.  628;  Story  v.  New  York 
El.  R.  Co.,  (1882)  90  N.  Y.  122,  43  Am.  Rep.  146;  Fearing  v.  Irwin,  (1874) 
65  N.  Y.  486,  affirming  4  Daly  385;  Kellinger  v.  Forty-second  St.,  etc.,  R. 
Co.,  (1872)  50  N.  Y.  206;  Rothschild  v.  Interborough  Rapid  Transit  Co., 
(1914)  162  App.  Div.  632,  147  N.  Y.  S.  1040;  Bohm  v.  Metropolitan  El.  R. 
Co.,  (1892)  129  N.  Y.  676,  29  N.  E.  802,  14  L.  R.  A.  344;  Gillender  v. 
New  York,  (1908)  127  App.  Div.  612,  111  N.  Y.  8.  1061;  Caldwell  v.  New 
York,  etc.,  R.  Co.,  (1906)  111  App.  Div.  164,  97  N.  Y.  8.  688;  Egerer  v. 
New  York  Cent.,  etc,  R.  Co.,  (1902)  70  App.  Div.  421,  76  N.  Y.  8.  476; 
Sauer  v.  New  York,  (1899)  44  App.  Div.  306,  60  N.  Y.  8.  648;  Komder  v. 
Bangs  County  El.  R.  Co.,  (1899)  41  App.  Div.  367,  68  N.  Y.  8.  618;  Wood- 
worth  V.  Brooklyn  El.  R.  Co.,  (1898)  29  App.  Div.  1,  01  N.  Y.  8.  323; 
Matter  of  New  York,  (1898)  28  App.  Div.  143,  62  N.  Y.  8.  588,  affirmed 
(1898)  157  N.  Y.  409,  62  N.  E.  1126;  Matter  of  Rochester,  (1897)  24  App. 
Div.  383,  48  N.  Y.  8.  764;  Wormser  v.  Brown,  (1893)  72  Hun  93,  25  N.  Y.  S. 
553,  affirmed  (1896)  149  N.  Y.  163,  48  N.  E.  524;  In  re  New  York  El.  R. 
Co.,  (1885)  36  Hun  427.  See  also  In  re  New  York,  (1914)  212  N.  Y.  638, 
106  N.  E.  631,  affirming  160  App.  Div.  80,  146  N.  Y.  8.  264;  Fobes  v.  Rome, 
etc,  R.  Co.,  (1890)  121  N.  Y.  505,  24  N.  E.  919,  8  L.  R.  A.  463;  Rochester 
V.  Gray,  (1909)  133  App.  Div.  862,  117  N.  Y.  8.  1091;  Ryan  v.  Preston, 
(1910)  69  App.  Div.  97,  69  N.  Y.  8.  100.  ''An  shutting  owner  necessarily 
enjoys  certain  advantages  from  the  existence  of  an  open  street  adjoining 
his  property,  which  belong  to  him  by  reason  of  its  location,  and  are  not 
enjoyed  by  the  general  public,  such  as  the  right  of  free  access  to  his  premises 
and  the  free  admission  and  circulation  of  light  and  air  to  and  through  his 
property.  These  rights  are  not  only  valuable  to  him  for  sanitary  purposes 
but  are  indispensable  to  the  proper  and  beneficial  enjoyment  of  his  prop- 
erty, and  are  legitimate  subjects  of  estimate  by  the  public  authorities  in 
raising  the  fimd  necessary  to  defray  the  cost  of  constructing  the  street.  He 
is  therefore  compelled  to  pay  for  them  at  their  full  value,  and  if  in  the  next 
instant  they  may  by  legislative  authority  be  taken  away  and  diverted  to 
inconsistent  uses,  a  system  has  been  inaugurated  which  resembles  more  nearly 
legalized  robbery  than  any  other  form  of  acquiring  property."  Lahr  v.  Metro- 
politan El.  R.  Co.,  (1887)  x04  N.  Y.  268,  10  N.  E.  528.  And  an  abutting 
owner  has  a  right  to  the  lateral  support  of  the  land  in  a  street  Matter  of 
Rapid  Transit  R.  Co.,  (1909)  197  N.  Y.  81,  90  N.  E.  456,  18  Ann.  Cas.  366, 
36  L.  R.  A.  (N.  8.)  647,  modifying  128  App.  Div.  103,  112  N.  Y.  8.  619. 

Discontinuance  of  street  or  highway. —  Obviously,  the  discontinuance  of  a 
street  or  highway  operates  to  cut  off  the  right  of  abutting  owners  to 
to  their  property.  It  is,  therefore,  a  taking  of  property  within  the 
of  this  provision  where  no  other  means  Of  access  exists.  Egerer  v.  New 
York  Cent.,  etc.,  R.  Co.,  (1891)  130  N.  Y.  108,  29  N.  E.  95,  14  L.  R.  A,  881; 
Matter  of  Rochester,   (1897)   24  App.  Div.  383,  48  N.  Y.  8.  764;  Gillender 
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V.  New  York,  (1908)  127  App.  Dir.  612,  111  N.  Y.  S.  1051.  Such  a  dis- 
continuance is  not  equivalent  to  a  taking  of  property,  however,  if  abutting 
owners  are  left  with  other  means  of  access,  and  in  a  case  of  that  nature  no 
compensation  need  be  allowed.  Egerer  v.  New  York  Cent.,  etc.,  R.  Co.,  (1890) 
130  N.  Y.  108,  29  N.  E.  96,  14  L.  R.  A.  381;  Fearing  v.  Irwin,  (1874)  65 
N.  Y.  486,  affirming  4  Daly  386;  Kochester  v.  Gray,  (1909)  133  App.  Div. 
862,  117  N.  Y.  8.  1091.    See  also  Coster  v.  Albany,  (1871)  43  N.  Y.  399. 

laddental  injury  from  public  use  or  improvement  generally. —  "The  right 
of  abutting  owners  in  the  streets  is  not  ...  of  that  absolute  character  that 
they  can  resist  or  prevent  any  and  all  interference  with  the  street  to  their 
detriment,  or  which  can  be  asserted  to  stay  the  hand  of  the  mimicipality  in 
the  eontrol,  regulation  or  improvement  of  the  streets  in  the  public  interest 
although  it  may  be  made  to  appear  that  the  privileges  which  they  had 
theretofore  enjoyed,  and  the  benefits  they  had  derived  from  the  street  in  its 
existing  condition,  would  be  curtailed  or  impaired  to  their  injury  by  the 
changes  proposed.  The  cases  of  change  of  grade  furnish  apposite  illustra- 
tions. They  proceed  on  the  ground  that  individual  interests  in  streets  are 
subordinate  to  public  interest,  and  that  a  lot  owner,  although  he  may  have 
built  upon  and  improved  his  property  with  a  view  to  the  existing  find 
established  grade  of  the  street,  and  relying  upon  its  continuance,  has  no 
legal  redress  for  any  injury  to  his  property,  however  serious,  caused  by  a 
change  of  grade,  provided  only  that  the  change  is  made  imder  lawful  author- 
ity. This,  it  is  held,  is  not  a  taking  of  the  abutting  owner's  property,  and 
the  injury  requires  no  compensation."  Reining  v.  New  York,  etc.,  K.  Co. 
(1891)  128  N.  Y.  167,  28  N.  B.  640,  14  L.  R.  A.  133.  To  the  same  effect, 
Buffalo  V.  Pratt,  (1892)  131  N.  Y.  293,  30  N.  E.  233,  27  A.  S.  R.  692,  16 
L.  R.  A.  413;  Kane  v.  New  York  El.  R.  Co.,  (1891)  126  N.  Y.  164,  26  N.  E. 
278,  11  L.  R.  A.  640.  Streets  in  a  city  "  may,  under  legislative  and  munici- 
pal authority,  ...  be  used  for  any  public  use  consistent  with  their  preser- 
vation as  public  streets,  and  this,  although  the  use  may  be  new  and  may 
seem  to  impose  an  additional  burden,  and  may  subject  lot  owners  to  injury. 
The  mere  disturbance  of  their  rights  of  light,  air,  and  access,  by  the  imposi- 
tion of  a  new  street  use,  must  be  borne  and  gives  no  right  of  action."  Kane 
V.  New  York  El.  R.  Co.,  (1891)  126  N.  Y.  164,  26  N.  E.  278,  11  L.  R.  A.  640. 

Surface  railroads — Inconvenience  of  access  to  their  property  occasioned 
abutters  on  a  street  by  the  operations  therein  of  a  surface  railroad  is  not 
an  appropriation  of  property  for  which  compensation  must  be  made.  Sander 
V.  State,  (1905)  182  N.  Y.  400,  76  N.  E.  234,  reversing  90  App.  Div.  618,  85 
N.  Y.  8.  1146;  Reinhig  v.  New  York,  etc.,  R.  Co.,  (1891)  128  N.  Y.  157,  28 
N.  E.  640,  14  L.  R.  A.  133;  Kane  v.  New  York  El.  R.  Co.,  (1891)  126  N.  Y. 
164,  26  N.  E.  278,  11  L.  R.  A.  640;  Fobes  v.  Rome,  etc.,  R.  Ck>.,  (1890)  121 
N.  Y.  605,  24  N.  E.  919,  8  L.  R.  A.  463;  Uline  v.  New  York  Cent.,  etc.,  R. 
Co.,  (1886)  101  N.  Y.  98,  4  N.  B.  636,  64  Am.  Rep.  661;  Mahady  v.  Bush- 
wick  R.  Co.,  (1883)  91  N.  Y.  148,  43  Am.  Rep.  661;  Washington  Cemetery 
V.  Prospect  Paric,  etc.,  R.  Co.,  (1877)  68  N.  Y.  691,  aflftrming  7  Hun  655; 
Kellinger  v.  Forty-second  St.,  etc.,  R.  Co.,  (1872)  60  N.  Y.  206;  People  v. 
Kerr,  (1863)  27  N.  Y.  188,  affirming  37  Barb.  357;  Williams  v.  New  York 
Cent.  R.  Co.,  (1867)  16  N.  Y.  97,  69  Am.  Dec.  661;  Komder  v.  Kings  County 
El.  R.  Co.,  (1899)  41  App.  Div.  357,  58  N.  Y.  S.  618.  "The  use  of  a  city 
street  for  an  ordinary  horse  or  steam  railway,  unless  it  practically  closes 
the  street,  is  a  street  use  which  may  be  permitted  and  abutting  owners,  whose 
lots  are  bounded  by  the  side  of  the  street,  have  no  legal  redress  in  the 
absence  of  negligence  in  the  construction  or  operation  of  the  railroad, 
although  it  interferes  with  the  enjoyment  of  their  premises  or  seriously 
impairs  their  value.'*  Kane  v.  New  York  El.  R.  Co.,  (1891)  125  N.  Y.  164, 
26  N.  E.  278,  11  L.  R.  A.  640.  The  railroad  must  be  reasonable,  however,  in 
its  use  of  the  street  and  it  cannot  practically  or  substantially  close  any  part 
thereof  for  street  purposes.    Egerer  v.  New  York  Cent.,  etc.,  R.  Co.,  (1801) 


Digitized  by  VjOOQIC 


172  CONSTITUTION  OF  STATE  OF  NEW  FORK 

Art  I,  f  6  Taking  Private  Property  for  Public  Use 

180  N.  Y.  10?,  29  N.  B.  96,  14  L.  R.  A.  881;  Reining  t.  Wew  York,  etc.,  R. 
Co.,  (1891)  128  N.  Y.  157,  28  N.  B.  640,  14  L.  R.  A.  188;  Mahady  v.  Bush- 
wick  R.  Co.,  (1883)  91  K  Y.  148,  43  Am.  Rep.  661;  Fobes  v.  Rome,  etc.,  R. 
Co.,  (1890)  121  N.  Y,  505,  24  N.  E.  919,  8  L.  R.  A.  453.  Thus,  an  unreason- 
able use  of  a  street  by  a  surface  railroad,  such  as  a  use  thereof  as  a  yard  for 
its  cars,  may  interfere  with  the  rights  of  an  abutting  owner  and  for  an 
interference  of  that  nature  the  company  is  liable.  Mahady  v.  Bushwick  R. 
(^.,  (1883)  91  K  Y.  148,  43  Am.  Rep.  661.  Similarly,  a  railroad  cannot, 
without  making  compensation,  erect  an  embankment  in  a  street  for  the 
purpose  of  laying  its  tracks  thereon.  Bgerer  v.  New  York  Cent.,  etc.,  R.  Co., 
(1891)  130  N.  Y.  108,  29  N.  E.  95,  14  L.  R.  A.  381;  Reining  v.  New  York, 
etc.,  R.  Co.,  (1891)   128  N.  Y.  157,  28  N.  E.  640,  14  L.  R.  A.  133. 

Elevated  railroad. —  While  a  street  surface  railroad  cannot  be  said  to 
appropriate  the  rights  of  those  owning  property  abutting  a  street  wherein 
it  is  constructed  and  maintained,  an  elevated  railroad,  erected  and  operated 
in  a  street,  obviously  trenches  upon  the  easements  of  light,  air,  and  access 
possessed  by  the  owners  of  property  abutting  the  street.  For  that  invasion 
of  right  compensation  must  be  made.  Muhlker  v.  New  York,  etc.,  R.  Co., 
(1904)   197  U.  S.  544,  25  S.  Ct.  522,  49  U.  S.  (L.  ed.)  872,  reversing  (1903) 

173  N.  Y.  649,  66  N.  E.  558,  and  affirming  60  App.  Div.  621,  69  N.  Y.  S.  910; 
Lewis  V.  New  York,  etc.,  R.  Co.,  (1900)  162  N.  Y.  202,  56  N.  E.  540,  affirming 
40  App.  Div.  343,  67  N.  Y.  S.  1053;  Bohm  v.  Metropolitan  El.  R.  Co.,  (1892) 
129  N.  Y.  576,  29  N.  E.  802,  14  L.  R.  A.  344;  Kane  v.  New  York  El.  R.  Co., 
(1890)  126  N.  Y.  164,  26  N.  B.  278,  11  L.  R.  A.  640;  Abendroth  v.  Man- 
hattan R.  Co.,  (1890)  122  N.  Y.  1,  25  N.  E.  496,  19  A.  S.  R.  461,  11  L.  R.  A. 
634;  Powers  v.  Manhattan  R.  Co.,  (1890)  120  N.  Y.  178,  24  N.  E,  295,  7 
L.  R.  A.  847;  Newman  v.  Metropolitan  El.  R.  Co.,  (1890)  118  N.  Y.  618, 
23  N.  E.  901,  7  L.  R.  A.  289;  Pond  v.  Metropolitan  El.  R.  Co.,  (1889)  112 
N.  Y.  186,  19  N.  B.  487,  8  A.  S.  R.  734,  reversing  42  Hun  567,  4  N.  Y.  St. 
Rep.  661;  Lahr  v.  Metropolitan  El.  R,  Co.,  (1887)  104  N.  Y.  268,  10  N.  E. 
528;  People  v.  Loew,  (1886)  102  N.  Y.  471,  7  N.  E.  297,  reversing  39  Hun 
490;  Story  v.  New  York  El.  R.  Co.,  (1882)  90  N.  Y.,122,  43  Am.  Rep.  146; 
Rothschild  v.  Interborough  Rapid  Transit  Co.,  (1914)  162  App.  Div.  632, 
147  N.  Y.  S.  1040;  Egerer  v.  New  York  Cent.,  etc.,  R.  Co.,  (1902)  70  App. 
Div.  421,  75  N.  Y.  S.  476;  Woodworth  v.  Brooklyn  El.  R.  Co.,  (1898)  29 
App.  Div.  1,  51  N.  Y.  S.  323;  In  re  New  York  El.  R.  Co.,  (1885)  36  Hun 
427.  See  also  Fobes  v.  Rome,  etc.,  R.  Co.,  (1890)  121  N.  Y.  505,  24  N.  E. 
919,  8  L.  R.  A.  453.  "The  street  occupies  the  surface  and  to  its  uses  the 
rights  of  the  adjacent  lots  are  subordinate,  but  above  the  surface  there  can 
be  no  lawful  obstruction  to  the  access  of  light  and  air,  to  the  detriment  of 
the  abutting  owner."  Story  v.  New  York  El.  R.  Co.,  (1882)  90  N.  Y.  122, 
43  Am.  Rep.  146. 

Change  from  partially  surface  and  partially  underground  to  elevated  xoad. 
—  A  railroad  company  lawfully  operating  its  cars  in  a  cut  in  a  public  street 
bounded  on  both  sides  by  masonry  walls  which  project  above  the  street 
surface,  cannot  erect  a  viaduct  in  the  street  and  lay  its  tracks  thereon 
without  making  compensation  to  abutting  owners  for  the  consequent  invasion 
of  their  easements  of  light  and  air;  and  this  rule  obtains  even  though  the 
change  is  made  by  the  company  in  obedience  to  a  legislative  mandate  enacted 
in  furtherance  of  a  plan  to  improve  the  street.  Muhlker  v.  New  York,  etc., 
R.  Co.,  (1904)  197  U.  S.  544,  25  S.  Ct.  522,  49  U.  S.  (L.  ed.)  872,  reversing 
(1908)  173  N.  Y.  649,  66  N.  E.  558,  and  affirming  60  App.  Div.  621,  69 
N.  Y.  S.  910;  LewiP  /.  New  York,  etc.,  R.  Co.,  (1900)  162  N.  Y.  202,  66 
N.  B.  640,  affirmlwi  •  iO  App.  Div.  343,  67  N.  Y.  S.  1053;  Caldwell  v.  New 
York,  etc.,  R.  Co.,  (1906)  111  App.  Div.  164,  97  N.  Y.  S.  588.  Compare' 
McCarthy  v.  New  York,  etc.,  R.  Co.,  (1903)  175  N.  Y.  504,  67  N.  E.  1086, 
reversing  74  App.  Div.  629,  77  N.  Y.  S.  1132;  Pape  v.  New  York,  etc ,  R.  Co., 
(1903)  176  N.  Y  604,  67  N.  B.  1086,  reversing  74  App.  Div.  175,  77  N.  Y.  S 
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T25;  Bhret  ▼.  New  York,  etc.,  R.  Co.,  (1903)  175  N.  Y.  503,  67  N.  E  1082, 
reversing  74  App.  Div.  628,  77  N.  Y.  S.  1125;  Dolan  v.  New  York,  etc.,  R. 
Co.,  (1903)  175  N.  Y.  367,  67  N.  B.  612,  reversing  74  App.  Div.  434,  77 
W.  Y.  S.  815;  Pries  v.  New  York,  etc.,  R.  Co.,  (1901)  169  N.  Y.  270,  62  N.  B. 
358,  reversing  57  App.  Div.  677,  68  N.  Y.  S.  670. 

Subway. —  Since  an  abutting  owner  who  owns  no  part  of  a  street  has  a 
right  to  the  lateral  support  of  the  land  therein,  a  city  on  whose  behalf  a 
rapid  transit  railroad  is  being  constructed  under  a  street  is  liable  to  an 
abutter  for  damages  caused  by  the  impairment  of  the  support  of  his  buildings 
on  his  abutting  land  by  xeason  of  the  proper  construction  of  the  railroad. 
Matter  of  Rapid  Transit  R.  Co.,  (1909)  197  N.  Y.  81,  90  N.  E.  466,  18  Ann. 
Gas.  366,  36  L.  R.  A.  (N.  S.)  647,  modifying  128  App.  Div.  103,  112  N.  Y.  S. 
619. 

Change  of  grade. —  A  person  owning  property  abutting  a  street  has  no 
vested  right  to  a  continuance  of  the  grade  on  which  the  street  is  laid  out. 
He  can  recover  damages  for  a  change  of  grade  only  under  statute  making 
provision  therefor.  Matter  of  Grade  Crossing  Com'rs,  (1911)  201  N.  Y.  32, 
94  N.  B.  188,  reversing  138  App.  Div.  349,  122  N.  Y.  S.  922;  Matter  of  Rapid 
Transit  R.  Co.,  (1909)  197  N.  Y.  81,  90  N.  E.  466,  18  Ann.  Cas.  366,  36 
L.  R,  A.  (N. 'S.)  647,  modifying  128  App.  Div.  103,  112  N.  Y.  S.  619; 
Comesky  v.  Suffem,  (1904)  179  N.  Y.  393,  72  N.  E.  320,  reversing  83  App 
Div.  137,  81  N.  Y.  S.  1049;  Talbot  v.  New  York,  etc.,  R.  Co.,  (1896)  151 
N.  Y.  155,  45  N.  B.  382,  affirming  78  Hun  473,  29  N.  Y.  S.  187;  Reining  v. 
New  York,  etc.,  R.  Co.,  (1891)  128  N.  Y.  167,  28  N.  E.  640,  14  L.  R.  A.  133; 
Conklin  v.  New  York,  etc.,  R.  Co.,  (1886)  102  N.  Y.  107,  6  N.  E.  663;  Uline 
V.  New  York  Cent.,  etc.,  R.  Co.,  (1886)  101  N.  Y.  98,  4  N.  K.  536,  54  Am. 
Rep.  661;  RadcliiTs  Ex'rs  v.  Brooklyn,  (1860)  4  N.  Y.  195,  53  Am.  Dec.  357; 
Lawton  v.  New  Rochelle,  123  App.  Div.  832,  108  N.  Y.  S.  583,  affirmed  193 
N.  Y.  656,  87  N.  E.  1121;  Matter  of  Smith,  (1893)  67  Hun  81,  22  N.  Y.  8. 
450.     See   also    Story   v.   New   York    Bl.    R.    Co.,    (1882)    90  N.   Y.    122, 

43  Am.  Rep.  146.  See  the  following  paragraph.  Thus,  "incidental  changes 
of  the  grade  of  the  street  rendered  necessary  to  accommodate  railroad  cross- 
ing, gives  no  right  of  action  to  abutting  owners  who  may  sustain  injury." 
Reining  v.  New  York,  etc.,  R.  Co.,  (1891)  128  N.  Y.  157,  28  N.  E.  640,  14 
li.  R.  A.  133.  To  the  same  effect,  In  re  Grade  Crossing  Com'rs,  (1911)  201 
N.  Y.  32,  94  N.  E.  188,  reversiijg  138  App.  Div.  349,  122  N.  Y,  S.  922;  Talbot 
V.  New  York,  etc.,  R.  Co.,  (1896)  151  N.  Y.  155,  45  N.  E,  382,  affirming  78 
Hun  473,  29  N.  Y.  S.  187;  Conklin  v.  New  Yoric,  etc.,  R.  Co.,  (1886)  102 
N.  Y.  107,  6  N.  E.  663;  Uline  v.  New  York  Cent.,  etc.,  R.  Co.,  (1886)  101 
N.  Y.  98,  4  N.  E.  636,  64  Am.  Rep.  661.  And  no  right  of  action  arises  from 
the  circumstance  that  the  change  is  not  made  directly  by  the  authorities 
in  charge  of  the  street  but  by  the  railroad  company  under  statutory  author- 
ity. Conklin  v.  New  York,  etc.,  R.  Co.,  supra.  However,  a  municipality 
cannot,  under  the  guise  of  exercising  its  power  to  change  street  grades,  so 
change  the  grade  of  a  street  as  to  appropriate  a  part  of  the  street  "to  the 
exclusive  or  practically  to  the  exclusive  use  of  a  railroad  company  or  so  as 
to  cut  oflT  abutting  owners  from  the  use  of  any  part  of  the  street  in  the 
accustomed  way  without  making  compensation  for  the  injury  sustained." 
Reining  v.  New  York,  etc.,  R.  Co.,  (1891)  128  N.  Y.  157,  28  N.  B.  640,  14 
L.  R.  A.   133. 

Erection  of  viadtict. — A  municipal  corporation  which  constructs  a  viaduct 
through  one  of  its  public  streets  is  liable  to  an  abutting  owner  for  damages 
caused  by  the  impairment  of  his  easements  of  light,  air,  and  access  appurte- 
nant to  the  property  abutting  on  the  street.     Sauer  v.  New  York,   (1899) 

44  App.  Div.  305,  60  N.  Y.  S.  648. 

Bicycle  sidepath. —  Chapter  162,  Laws  of  1899,  as  amended  by  chaptw  640, 
Laws  of  1900,  authorizing  the  maintenance  of  bicyde  sidepaths  on  publie 
highways  is  not  objectionable  hereunder.    A  bi^de  is  a  Intimate  vehieto 
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of  traTel  and  a  portion  of  a  highway  may  be  devoted  exclusively  to  a  par- 
tienlmr  class  of  traffic.  The  fact  that  the  use  of  the  sidepath  will  interfere 
to  some  extent  with  the  practice  of  hitching  horses  in  the  highway  in  front 
of  an  abutting  owner's  premises,  does  not  render  the  statute  unoonstitutional. 
Ryaa  ▼.  PrestoB,  (1901)  59  App.  Dlv.  97,  69  N.  T.  S.  100. 


4.  CompensatiofK 
o.  Is  Genesul. 

Necessity  of  compensation  prior  to  adoption  of  clause. —  This  specific  pro- 
hibition against  appropriations  of  private  property  without  just  compensation 
was  not  inserted  in  the  constitution  until  1821.  The  right  of  private  parties 
to  compensation  for  appropriations  of  their  property  to  public  use  existed, 
however,  prior  to  that  date.  It  was  reserved  by  the  constitution  of  1777 
(§  13)  in  the  provision  that  "no  member  of  this  state  shall  be  disfranchised, 
or  deprived  of  any  of  the  rights  or  privileges  secured  to  the  subjects  of  this 
state  by  this  constitution,  luiless  by  the  law  of  the  land,  or  the  judgment  of 
his  peers."  Moreover,  the  rights  or  privileges  secured  to  the  subjects  of 
this  state  by  the  constitution  (art.  35)  included  those  contained  in  ''such 
parts  of  the  common  law  of  England  and  of  the  statute  law  of  England  and 
Great  Britain  and  of  the  acts  of  the  legislature  of  the  colony  of  New  York 
as  together  did  form  the  law  of  said  colony  on  the  19th  day  of  April  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  seventy-five."  And  prior 
to  1775  the  right  to  compensation  for  private  property  taken  for  public  use 
was  secured  by  statute.  It  follows  that  chapter  115,  Laws  of  1807,  ana 
chapter  86,  Laws  of  1813,  are  unconstitutional  in  attempting  to  effect  an 
appropriation  of  private  property  without  allowing  compensation.  People 
V.  Priest,  (1912)  206  H  Y.  274,  99  N.  E.  647,  affirming  150  App.  Div.  19, 
133  N.  Y.  S.  1087. 

Necessity  for  compensation  at  time  of  taking. —  Compensation  need  not 
be  given  in  all  cases  at  the  time  of  the  actual  exercise  of  the  right  of  eminent 
domain.  It  is  sufficient  if  an  adequate  and  certain  remedy  is  provided 
whereby  the  owner  of  the  property  taken  may  compel  payment  therefor. 
But  it  is  imperative  that  such  remedy  be  provided.  Litchfield  v.  Bond, 
(1906)  186  N.  Y.  66,  78  N.  E.  719,  reversing  105  App.  Div.  229,  93  N.  Y.  S. 
1016;  Mott  V.  Eno,  (1905)  181  N.  Y.  346,  74  N.  E.  229,  reversing  97  App 
Div.  680,  90  N.  Y.  8.608;  Brewster  v.  J.  k  J.  Rogers  Co.,  (1901)  169  N.  Y 
73,  62  N.  E.  164,  58  L.  R.  A.  495,  affirming  42  App.  Div.  343,  59  N.  Y.  S. 
32;  People  v.  Adirondack  R.  Co.,  (1899)  160  N.  Y.  225,  64  N.  E.  689,  revers- 
ing 39  App.  Div.  34,  56  N.  Y.  S.  869,  and  affirmed  in  176  U.  8.  335,  20  8.  Ct. 
460,  44  U.  8.  (L.  ed.)  492;  In  re  St.  Lawrence,  etc.,  R.  Co.,  (1892)  133 
N.  Y.  270,  31  N.  B.  218;  In  re  New  York,  (1884)  99  N.  Y.  569,  2  N.  E.  642. 
affirming  34  Hun  441;  In  re  United  States  Com'rs  Appointment,  (1884)  96 
N.  Y.  227;  Sage  v.  Brooklyn,  (1882)  89  N.  Y.  189;  Chapman  v.  Gates,  (1873) 
54  N.  Y.  132,  affirming  46  Barb.  313;  Rexford  v.  Knight,  (1854)  11  N.  Y. 
308,  affirming  15  Barb.  627;  People  v.  Hayden,  (1844)  6  Hill  369;  Blood 
good  V.  Mohawk,  etc.,  R.  Co.,  (1837)  18  Wend.  9,  31  Am.  Dec.  313;  Rogers 
▼.  Bradshaw,  (1823)  20  Johns.  735;  Long  Island  R.  Co.  ▼.  Jones,  (1912) 
161  App.  Div.  407,  135  N.  Y.  8.  954;  State  Water  Supply  Commission  v. 
Curtis,  (1908)  125  App.  Div.  117,  109  N.  Y.  S.  494,  affirmed  (1908)  192  N.  Y. 
319,  85  N.  E.  148;  Matter  of  Niagara,  Lockport,  etc.,  Power  Co.,  (1906) 
111  App.  Div.  686,  97  N*.  Y.  8.  853;  Matter  of  Gilroy,  (1898)  32  App.  Div. 
216,  62  N.  Y.  8.  990;  Sun  Printing,  etc.,  Ass'n  v.  New  York,  (1896)  8  App. 
Div.  230,  40  N.  Y.  S.  607,  affirmed  in  (1897)  152  N.  Y.  257,  46  N.  E.  499, 
87  L.  R.  A.  788;  Kelley  v.  New  York,  (1895)  89  Hun  246,  35  N.  Y.  8.  1109; 
Hatter  of  St.  Lawrence,  etc.,  R.  Co.,  (1892)  66  Hun  306,  mem.,  21  K.  Y.  8. 
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131;  New  York  v.  Wright,  (1890)  58  Hun  607,  12  N.  Y.  S.  20;  People  v. 
Thompkins,  (1886)  40  Hun  228;  In  re  State  Reservation  Com'rs,  (1885) 
37  Hun  637,  appeal  dismissed  (1886)  102  N.  Y.  734,  7  N.  E.  916.  See  also 
Kobert  v.  Sadler,  (1887)  104  N.  Y.  229,  10  N.  E.  428,  58  Am.  Rep.  498, 
reversing  37  Hun  377;  Hubbard  v.  Sadler,  (1887)  104  N.  Y.  223,  10  N.  E. 
426;  In  re  Church,  (1883)  92  N.  Y.  1,  affirming  28  Hun  476;  Rider  v. 
Stryker,  (1875)  63  N.  Y.  136,  affirming  2  Hun  115.  "Where  private  prop- 
erty is  taken  by  the  state  for  public  use,  it  is  sufficient  that  a  certain  and 
adequate  remedy  should  be  provided  by  which  the  individual  can  obtain  com- 
pensation without  any  unreasonable  delay."  Rexford  v.  Knight,  (1854)  11 
N.  Y.  308,  affirming  15  Barb.  627.  "While  it  is  not  necessary,  in  advance 
of  the  taking,  to  pay  to  the  landowner  his  compensation,  it  is  necessary  that 
the  act  which  invades  his  ownership  shall  provide  for  a  certain  and  definite 
and  adequate  source  and  manner  of  payment.  .  .  .  This  necessity  is  vital 
and  of  the  most  essential  character,  since  if  unheeded  or  disregarded  it 
transforms  the  right  of  eminent  domain  into  s  legalized  plunder  of  the 
citizen."  In  re  New  York  (1884)  99  N.  Y.  569,  2  N.  E.  642,  affirming  34 
Hun  441.  "While  payment  need  not  precede  the  taking,  the  provision  for 
compensation  must  not  only  pre-exist  but  it  must  be  so  definite  and  certain 
as  to  leave  nothing  open  to  litigation  except  the  title  to  the  property  taken 
and  the  amount  of  damages  which  the  owner  may  recover."  Litchfield  v. 
Bond,  (1906)  186  N.  Y.  66,  78  N.  E.  719,  reversing  105  App.  Div.  229,  93 
N.  Y.  1016.  And  it  has  been  said  obiter  that  this  provision  would  not  be 
violated  by  a  statute  deferring  payment  of  compensation  for  a  time  sufficient 
to  enable  the  state  or  public  corporation  to  raise  the  money  required  therefor 
by  taxation  although  no  interest  is  allowed  and  the  public  takes  possession. 
Hamersley  v.  New  York,   (1874)    56  N.  Y.  533,  affirming  67  Barb.  35. 

Liability  of  state  or  political  division. —  The  general  liability  of  the  state 
or  of  a  political  division  thereof  is  a  sufficient  provision  for  compensation. 
Brewster  v.  J.  &  J.  Rogers  Co.,  (1901)  169  N.  Y.  73,  62  N.  5).  164,  58  L.  R.  A. 
496,  affirming  42  App.  Div.  343,  59  N,  Y.  S.  32;  People  v.  Adirondack  R;  Co., 
( 1899)  160  N.  Y.  225,  54  N.  E.  689,  reversing  39  App.  Div.  34,  56  N.  Y.  S.  869, 
and  affirmed  in  176  U.  S.  335,  20  S.  Ct.  460,  44  U.  S.  (L.  ed.)  492;  Robert 
V.  Sadler,  (1887)  104  N.  Y.  229,  10  N.  E.  428,  58  Am.  Rep.  498,  reversing 
37  Hun  377;  Hubbard  v.  Sadler,  (1887)  104  N.  Y.  223,  10  N.  E.  426;  In 
re  New  York,  (1884)  99  N.  Y.  569,  2  N.  E.  642,  affirming  34  Hun  441; 
Genet  v.  Brooklyn,  (1884)  94  N.  Y.  645;  In  re  Church,  (1883)  92  N.  Y.  1, 
affirming  28  Hun  476;  Sage  v.  Brooklyn,  (1882)  89  N.  Y.  189;  Rothschild  ▼. 
Interborough  Rapid  Transit  Co.,  (1914)  162  App.  Div.  632,  147  N.  Y.  S 
1040;  People  v.  Tompkins,  (1886)  40  Hun  228;  In  re  State  Reservation 
Com'rs,  (1885)  37  Hun  537,  appeal  dismissed  (1886)  102  N.  Y.  734,  7  N.  B. 
916. 

General  tax. —  Provision  for  the  payment  of  compensation  by  means  of  a 
general  tax  to  be  collected  with  other  moneys  raised  annually  by  taxation, 
sufficiently  meets  the  requirements  of  this  clause.  Chapman  v.  Gates,  (1873) 
54  N.  Y.  132,  affirming  46  Barb.  313;  Rogers  v.  Bradshaw,  (1823)  20  Johns. 
755. 

Special  assessment  on  limited  district. —  A  provision  for  compensation  for 
an  appropriation  out  of  a  fund  to  be  raised  by  a  special  assessment  on  a 
limited  district  is  inadequate.  "A  law  authorizing  the  taking  of  a  man's 
land,  and  remitting  him  for  his  sole  remedy  for  compensation  to  a  ftmd  to 
be  obtained  by  taxation  of  certain  specified  lands  in  a  limited  district, 
according  to  benefits,  is  not  a  sure  and  adequate  provision,  dependent  upon 
no  '  haaurd,  casualty  or  contingency  whatever,'  such  as  law  and  justice  requirs 
to  meet  the  constitutional  requirement."  Sage  v.  Brooklyn,  (1882)  89  N.  Y. 
189.  To  the  same  effect.  State  Water  Supply  Commission  v.  Curtis,  (1906) 
192  N.  Y.  819,  85  N.  E.  148,  affirming  125  App.  Div.  117,  .109  N.  Y.  S.  494; 
▼.  J.  k  J.  Rogers  Co..   (1901)    169  N.  T.  73»  62  N.  B.   164,  58 
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L.  R.  A.  495,  affirming  42  App.  Diy.  848,  SO  N.  T.  8.  82;  Chapman  ▼.  Gates, 
(1873)  64  N.  Y.  132,  affirming  46  Barb.  313;  Matter  of  South  Market  St., 
(1893)  67  Hun  694,  22  N.  Y.  S.  432.  Accordingly,  chapter  303,  Laws  of 
1881  (amended  by  ch.  136,  L.  1891),  directing  that  compensation  for  private 
lands  taken  for  street  purposes  of  a  village  be  made  out  of  fundi  raised  by 
a  special  tax  or  assessment  which  may  be  placed  on  a  limited  area,  but 
imposing  no  duty  or  obligation  on  the  village  to  make  compensation  by 
other  means,  is  invalid.  Matter  of  South  Market  St.,  (1893)  67  Hun  594, 
22  N.  Y.  S.  432.  However,  it  is  sufficient  if  the  public  purse  of  the  political 
division  making  the  appropriation  is  made  responsible  in  case  the  assessments 
fail  to  satisfy  the  compensation  allowed.  Robert  v.  Sadler,  (1887)  104 
N.  Y.  229,  10  N.  E.  428,  58  Am.  Rep.  498,  reversing  37  Hun  377;  Hubbard 
V.  Sadler,  (1887)  104  N.  Y.  223,  10  N.  E.  420;  In  re  Church,  (1883)  92 
N.  Y.  1,  affirming  28  Hun  476. 

City  bonds. —  A  provision  for  the  issue  of  city  bonds  has  been  held  suffi- 
cient.   Matter  of  Gilroy,  (1898)   32  App.  Div.  216,  62  N,  Y.  S.  990. 

Liability  of  individual  or  private  corporation. —  The  general  responsibility 
of  a  private  individual  or  corporation  does  not  constitute  a  certain  and 
adequate  provision  for  compensation.  Brewster  v.  J.  k  J.  Rogers  Co.,  ( 1901 ) 
169  N.  Y.  73,  62  N.  E.  104,  58  L.  R.  A.  495,  affirming  42  App.  Div.  343,  69 
N.  Y.  S.  32;  People  v.  Adirondack  R.  Co.,  (1899)  160  N,  Y.  226,  64  N.  E. 
089,  reversing  39  App.  Div.  34,  56  N.  Y.  S.  869,  and  affirmed  in  176  U.  S. 
336,  20  S.  Ct.  460,  44  U.  S.  (L.  ed.)  492;  In  re  St.  Lawrence,  etc.,  R.  Co., 
(1892)  133  N.  Y.  270,  31  N.  E.  218;  Rothschild  v.  Interborough  Rapid 
Transit  Co.,  (1914)  162  App.  Div.  532,  147  N.  Y.  S.  1040;  People  v.  Tomp- 
kins, (1886)  40»Hun  228;  In  re  State  Reservation  Com'ri,  (1885)  37  Hun 
637,  appeal  dismissed  (1886)  102  N.  Y.  734,  7  N.  E.  916.  "The  property 
owner  cannot  be  relegated  to  the  doubtful  responsibility  or  solvency  of  a 
private  corporation  or  of  an  individual."  Brewster  v.  J.  &  J.  Rogers  Co., 
(1901)  169  N.  Y.  73,  62  N.  E.  164,  58  L.  R.  A.  495,  affirming  42  App.  Div. 
343,  59  N.  Y.  S.  32. 

Deposit. —  Where  the  title  to  the  property  taken  is  in  controversy,  a  deposit 
JDtade  subject  in  all  respects  to  the  order  of  the  court  and  to  be  held  as 
security  for  the  payment  of  compensation  to  that  claimant  adjudged  entitled 
thereto  satisfies  the  requirements  of  this  provision.  ''The  money  when 
deposited  becomes,  in  law,  the  property  of  the  parties  entitled  to  the  com- 
pensation. Their  land  is  converted  into  money,  but  there  may  be  conflicting 
claimants  of  the  fund,  and  the  intervention  of  the  court  may  be  necessary  for 
its  distribution  or  for  the  adjustment  of  liens."  In  re  New  York  Cent.,  etc., 
R.  Co.,  (1875)  60  N.  Y.  116,  affirming  2  Hun  482;  Matter  of  Niagara,  Lock- 
port,  etc..  Power  Co.,  (1906)  111  App.  Div.  686,  97  N.  Y.  S.  853;  Matter  of 
St.  Lawrence,  etc.,  R.  Co.,  (1892)  66  Hun  306,  mem.,  21  N.  Y.  S.  131. 

Limited  appropriation  by  state. —  A  limitation  in  a  bill  providing  for  the 
appropriation  of  private  property  on  the  amount  to  be  paid  therefor  does 
not  render  the  bill  objectionable  as  contemplating  a  taking  without  just  com- 
pensation. In  such  an  instance  the  entire  proceedings  would  fail  if  the  sum 
stipulated  proved  inadequate.  Matter  of  Rochester,  (1905)  102  App.  Div. 
181,  92  N.  Y.  S.  405;  In  re  Cooper,  (1882)  28  Hun  516.  SimUarly,  an 
appropriation  by  the  state  for  the  amount  of  the  awards  reported  by  a  com- 
mission proceeding  imder  a  statute  authorizing  condemnations,  is  a  sufficient 
provision  for  compensation  to  the  owners  of  the  property  taken,  although 
no  provision  is  made  in  the  appropriation  for  a  future  increase  or  reappraisal, 
the  original  report  of  the  commissioners  being,  so  long  as  it  remains  undia* 
turbed,  presumptively  the  amount  to  which  the  owners  are  entitled.  In  re 
State  Reservation  Com'rs,  (1885)  37  Hun  537,  appeal  dismissed  (1880)  109 
N.  Y.  734,  7  N.  S.  916. 
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h.  Computation  or  Compensation. 

Judicial  review  of  statutory  mle  of  compensation. —  Whetlier  a  statutory 
rule  of  compensation  conforms  to  the  requirement  of  the  constitution  in  pro- 
viding actually  for  just  compensation  is  a  judicial  question.  In  re  New 
Yoric,  (1907)  190  N.  Y.  350,  83  N.  E.  299,  13  Ann.  Cas.  598,  16  L.  R.  A. 
(N.  S.)  335,  modifying  120  App.  Div.  849,  105  N.  Y.  S.  750. 

Measure  of  compensation. —  '*  Just  compensation  for  land  taken  is,  first, 
the  full  value  of  the  part  taken,  and,  second,  a  fair  and  adequate  compen- 
sation for  all  injuries  sustained  by  the  residue  by  reason  of  the  changed 
condition  and  erection  of  the  proposed  construction."  Matter  of  Grade  Cross- 
ing Com'rs,  (1896)  6  App.  Div.  327,  40  N.  Y.  S.  520.  To  the  same  effect, 
In  re  Rapid  Transit  R.  Co.,  (1909)  197  N.  Y.  81,  90  N.  E.  456,  18  Ann.  Cas. 
366,  36  L.  R.  A.  (N.  S.)  647,  modifying  128  App.  Div.  103,  112  N.  Y.  S.  619; 
South  BuflTalo  R.  Co,  v.  Kirkover,  (1903)  176  N.  Y.  301,  68  N.  E.  366,  affirm- 
ing 86  App.  Div.  65,  83  N.  Y.  S.  613;  In  re  Buffalo,  (1892)  131  N.  Y.  293, 
30  N.  B.  233,  27  A.  S.  R.  592,  15  L.  R.  A.  413;  Bohm  v.  Metropolitan  El.  R. 
Co.,  (1892)  129  N.  Y.  576,  29  N.  E.  802,  14  L.  R.  A.  344;  Newman  v.  Metro- 
politan El,  R.  Co.,  (1890)  118  N.  Y.  618,  23  N.  E.  901,  7  L.  R.  A.  289. 
Thus,  where  the  fee  in  a  street  is  taken  by  legislative  authority  the  owner 
is  entitled,  not  merely  to  nominal  damages,  as  may  be  ascertained  by  measur- 
ing its  effect  upon  the  value  of  his  remaining  property.  In  re  Buffalo,  (1892) 
131  N.  Y.  293,  30  N.  E.  233,  27  A.  S.  R.  592,  15  L.  R.  A.  413.  Compensation 
must  be  made,  too,  as  of  the  time  the  property  was  first  designated  as  being 
for  the  public  use.  The  owner  ii  neither  benefited  nor  prejudiced  by  an 
appreciation  or  depreciation  in  the  value  of  the  property  subsequent  to  that 
date.  In  re  Munson,  (1883)  29  Hun  325.  And  in  computing  the  damages 
to  the  part  of  the  property  not  taken,  account  must  be  made,  not  only  of  the 
injury  resulting  from  the  actual  appropriation,  but  also  that  to  be  inflicted 
by  the  use  to  which  the  property  is  to  be  put.  South  Buffalo  R.  Co.  v.  Kirk- 
over, (1903)  176  N.  Y.  301,  68  N.  E.  366,' affirming  86  App.  Div.  55,  83 
N.  Y.  S.  613.  Compare  In  re  New  York  El.  R.  Co.,  (1885)  36  Hun  427. 
Thus,  where  land  is  acquired  by  a  railroad  company  without  the  consent  of 
the  owner,  he  is  entitled  to  recover  the  market  value  of  the  premises  actually 
taken  and  also  any  damages  resulting  to  the  residue,  including  those  which 
will  be  sustained  by  reason  of  the  use  to  which  the  portion  taken  is  to  be  put 
by  the  company.     South  Buffalo  R.  Co.  v.  Kirkover,   (1903)    supra. 

Assessment  of  owner  of  property  appropriated. —  The  owner  of  property 
appropriated  for  a  public  improvement  may  undoubtedly  be  specially  assessed 
with  the  owners  of  other  lands  benefited  thereby  for  the  benefits  accruing 
to  the  residue  of  his  property  adjoining  or  favorably  affected  by  the  improve- 
ment. That  is  done,  however,  under  the  taxing  power.  In  re  New  York, 
( 1907)  190  N.  Y.  350,  83  N.  E.  299,  13  Ann.  Cas.  598,  16  L.  R.  A.  (N.  S.)  335, 
modifying  120  App.  Div.  849,  105  N".  Y.  S.  750;  Bohm  v.  Metropolitan  El. 
R.  Co.,  (1892)  129  N.  Y.  576,  29  N.  E.  802,  14  L.  R.  A.  344;  Genet  v.  Brook- 
lyn, (1885)  99  N.  Y.  296,  1  N.  E.  777;  Livingston  v.  New  York,  (1837) 
8  Wend.  85,  22  Am.  Dec.  622;  Long  Island  R.  Co.  v.  Bennett,  (1877)  10  Hun 
91.  And  '*  there  is  no  constitutional  objection  to  a  legislative  direction 
setting  off  against  an  award  made  to  an  individual  for  lands  taken  for  public 
use,  an  assessment  for  benefit  against  his  other  lands  made  in  the  same  pro- 
ceeding." Wherefore,  the  provisions  of  the  statutes  in  reference  to  street 
openings  in  the  city  of  Brooklyn  (ch.  384,  Laws  of  1854;  ch.  63,  Laws  of 
1892;  ch.  631,  Laws  qf-1868),  contemplating  and  authorizing  the  application 
of  assessments  for  benefits  upon  residues  of  lots,  parts  of  which  are  taken 
for  a  street  improvement,  in  reduction  of  awards  for  the  parts  taken,  are  not 
roid  hereunder.     Genet  v.  Brooklyn,  (1885)  99  N.  Y.  296,  1  N.  B.  777. 
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OffMt  of  benefits.—  Wbere  only  a  portion  of  a  tract  of  land  ia  appropriated 
to  public  use,  the  benefits  to  the  part  not  taken  may  be  offset  against  the 
consequential  damages  thereto.  In  re  New  York,  (1907)  190  N.  Y.  350, 
83  N.  E.  299,  13  Ann.  Cas.  598,  16  L.  R.  A.  (N.  S.)  335,  modifying  120  App. 
Diy.  849,  105  N.  Y.  S.  750;  Bohm  v.  Metropolitan  El.  R.  Co.,  (1892)  129 
N.  Y.  576,  29  N.  E.  802,  14  L.  R.  A.  344;  Xewman  v.  Metropolitan  El.  R.  Co., 
(1890)  118  N.  Y.  618,  23  N.  E.  901,  7  L.  R.  A.  289.  Thus,  where  the  ease- 
ments of  an  abutter  in  a  street  are  appropriated  by  the  erection  therein  of 
an  elevated  railroad,  his  loss  is  for  all  practical  purposes  entirely  conse- 
quential, the  easements  taken  being  of  no  value  whatsoever  if  considered 
separate  and  apart  from  the  property  to  which  they  are  appurtenant.  It 
follows  that  the  damages  to  be  allowed  in  such  a  case,  under  the  rule  stated 
above  as  to  an  offset  of  benefit  against  consequential  injury,  is  the  difference 
between  the  actual  market  value  of  the  abutting  property  before  and  after 
the  taking  of  the  easements.  Bohm  v.  Metropolitan  EL  R.  Co.,  (1892)  129 
N.  Y.  576,  29  N.  E.  802,  14  L.  R.  A.  344;  Newman  ▼.  Metropolitan  El.  R.  Co., 
(1890)  118  N.  Y.  618,  23  N.  E.  901,  7  L.  R.  A.  289.  However,  where  no 
special  assessment  is  levied,  the  compensation  for  property  actually  taken 
cannot  be  reduced  by  the  benefits  resulting  from  the  improvement  to  other 
property  of  the  same  owner  not  appropriated.  In  re  New  York,  (1907)  190 
N.  Y.  350,  83  N.  E.  299,  13  Ann.  Cas.  598,  modifying  120  App.  Div.  849,  105 
N.  Y.  S.  750;  Bohm  v.  Metropolitan  El.  R.  Co.,  (1892)  129  N.  Y.  576,  29 
N.  K  S02,  14  L.  R.  A.  344;  People  v.  Nelson,  (1914)  162  App.  Div.  34,  146 
N.  Y.  S.  1035.  See  ahK>  In  re  Rapid  Transit  R.  Co.,  (1909)  197  N.  Y.  81, 
90  N.  E.  466,  18  Ann.  Cas.  366,  36  L.  R.  A.  (N.  S.)  647,  modifying  128  App. 
Div.  103,  112  N.  Y.  S.  619.  Compare  Eldridge  v.  Binghamton,  (1890)  120 
N.  Y.  309,  24  N.  E.  462,  affirming  42  Hun  202,  4  N.  Y.  St.  Rep.  696.  This 
rule  is  founded  in  reason.  Under  the  settled  law  of  the  state  no  obligation 
rests  OB  the  taker  of  private  property  to  continue  the  public  use  for  which 
it  was  taken.  The  owner  of  the  property  has,  therefore,  no  vested  right 
in  the  benefits  that  will  inure  to  the  remainder  of  his  property  and  cannot 
secure  their  continuance.  Accordingly,  they  cannot  equitably  be  allowed  to 
diminish  his  certain  and  permanent  loss.  Moreover,  under  any  other  rule 
a  landowner  might  be  compelled  to  pay  a  double  share  of  the  cost  of  improve- 
ment: first,  by  deduction  from  his  award  and,  second,  by  the  assessment  on 
his  adjacent  property.  The  provisions  of  section  822  of  the  charter  of  the 
city  of  New  York  (Laws  1901,  ch.  466)  relating  to  the  acquisition  of  lands 
for  the  improvement  of  the  water  front  and  authorizing  the  setting  off  of 
benefits  against  an  award  for  land  to  be  taken  therefor,  are  consequently 
uneonstitntional.  In  re  New  York,  (1907)  190  N.  Y.  350,  83  N.  E.  299, 
13  Ann.  Cas.  598,  modifying  120  App.  Div.  849,  105  N.  Y.  S.  750.  For  like 
reasons  a  statute  (ch.  117,  Laws  1883)  authorizing  commissioners  to  allow 
owners  whose  property  is  taken  thereunder  such  damages  as  in  the  judgment 
of  the  commission  are  by  them  sustained,  due  allowance  being  made  for  any 
benefit  accruing  to  them,  has  reference  only  to  consequential  damages  to  a 
portion  not  taken  and  has  no  application  to  the  land  actually  taken.  People 
V.  Nelson,  (1914)  162  App.  Div.  34,  146  N.  Y.  S.  1035. 

Costs. —  The  policy  of  this  provision  would  seem  to  require  the  grant  to 
an  owner  of  the  costs  incurred  by  him  in  establishing  the  value  of  property 
condemned.  In  re  Brooklyn,  (1895)  148  N.  Y.  107,  42  N.  E.  413,  affirming 
88  Hun  176,  34  N.  Y.  S.  991;  Oneonta  Light,  etc.,  Co.  v.  Schwarzenbach, 
(1914)  164  App.  Div.  548,  150  N.  Y.  S.  76;  Matter  of  City  of  New  York, 
(1908)  125  App.  Div.  219,  109  N.  Y.  S.  652,  affirmed  (1908)  192  N.  Y.  569, 
85  N.  E.  1117.  "A  man  who  is  forced  into  court,  whel*e  he  owes  no  obligation 
to  the  party  moving  against  him,  cannot  be  said  to  have  received  '  just  com- 
pensation '  for  his  property  if  he  is  put  to  an  expense  appreciably  important 
lo  establish  the  value  of  his  property.    He  does  not  want  to  sell ;  the  property 
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is  taken  from  him  through  the  exertion  of  the  high  powers  of  the  state,  mud 
the  spirit  of  the  constitution  clearly  requires  that  he  shall  not  he  thus  com- 
pelled to  part  with  what  belongs  to  him  without  the  payment,  not  alone  of 
the  abstract  value  of  the  property,  but  of  all  the  necessary  expenses  inciured 
in  fixing  that  value."  Matter  of  City  of  New  York,  supra.  However,  at 
costs  or  allowances  for  expenses  in  legal  proceedings  depend  on  statute,  none 
can  be  allowed  an  owner  of  property  condemned  in  the  absence  of  statutory 
provisions  therefor.  In  re  Rapid  Transit  R.  Co.,  (1909)  197  N.  Y.  81,  90 
Nf.  E.  456,  18  Ann.  Cas.  366,  36  L.  R.  A.  (N.  S.)  647,  modifying  128  App.  Div. 
103,  112  N.  Y.  8.  619;  In  re  Brooklyn,  (1895)  148  N.  Y.  107,  42  N.  E.  413, 
affirming  88  Hun  176,  34  K.  Y.  S.  991. 

§  7.  Eminent  domain. 
Private  roads. 

Drainage  of  agricvltvavl  land§, 
Excess  condemnation  in  cities. 

When  private  property  shall  be  taken  for  any  pnblic  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is  not 
made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  the 
Supreme  Court  with  or  without  a  jury,  but  not  with  a  referee,  or 
by  not  less  than  three  commissioners  appointed  by  a  court  of 
record,  as  shall  be  prescribed  by  law.  Private  roads  may  be  opened 
in  the  manner  to  be  prescribed  by  law;  but  in  every  case  the  neces- 
sity of  the  road  and  the  amount  of  all  damage  to  be  sustained  by 
the  opening  thereof  shall  be  first  determined  by  a  jury  of  free- 
holders, and  such  amount,  together  with  the  expenses  of  the  pro- 
ceeding, shall  be  paid  by  the  person  to  be  benefited.  General  laws 
may  be  passed  permitting  the  owners  or  occupants  of  agricultural 
lands  to  construct  and  maintain  for  the  drainage  thereof,  necessary 
drains,  ditches  and  dykes  upon  the  lands  of  others,  under  prpper 
restrictions  and  with  just  compensation,  but  no  special  laws  shall 
be  enacted  for  such  purposes. 

The  Legislature  may  authorize  cities  to  take  more  land  and 
property  than  is  needed  for  actual  construction  in  the  laying  out, 
widening,  extending  or  relocating  parks,  public  places,  highways 
or  streets ;  provided,  however,  that  the  additional  land  and  prop- 
erty so  authorized  to  be  taken  shall  be  no  more  than  sufficient  to 
form  suitable  building  sites  abutting  on  such  park,  public  place, 
highway  or  street.  After  so  much  of  the  land  and  property  has 
been  appropriated  for  such  park,  public  place,  highway  or  street 
as  is  needed  therefor,  the  remainder  may  be  sold  or  leased. 

Conit.  1846.  Art.  I,  {  7;  amended.  Const.  1894,  Art  I,  i  7;  amended,  19 la 
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f  •  In  genertOf   ISO. 
II,  Award  hy  eommiasiatierSf  tSMm 
III.  Bevtew  of  award,  183. 
IV.  Drainage  tHause,  18S. 

L  Ik  OsmBSAiw 

Validity  under  Federal  Constitutioii.-- Section  1  of  the  Utk  •mendnent 
to  the  Federal  Constitution  prohibiting  any  state  from  depriving  any  perBon 
of  life,  liher^,  or  property  without  due  process  of  law  does  not  require  ai 
an  element  of  due  process  in  condemnation  proceedings  that  the  damages  to 
be  allowed  for  the  property  taken  be  assessed  by  a  judicial  proceeding.  The 
modes  of  appraisal  here  prescribed  are  not  therefore  violative  of  that  amend- 
ment.   In  re  Rycra,  (1878)  72  N.  Y.  1,  28  Am.  Rep.  88,  affirming  10  Hun  93. 

Scope. —  This  section  applies  only  to  cases  wherein  property  is  taken  from 
its  owner  in  invitum.  The  legislature  may  specify  such  modes  as  it  lists  for 
ascertaining  the  compensation  to  be  allowed  for  property  taken  under  a 
statute  contemplating  appropriations  only  with  the  consent  of  owners.  Mat- 
ter of  Lent,  (1900)  47  App.  Div.  349,  62  N.  Y.  S.  227.  The  section  is 
likewise  limited  in  its  force  to  the  assessment  of  the  damages  resulting  from 
the  appropriation  of  property  and  does  not  require  that  special  assessments 
levied  to  meet  those  damages  be  made  by  one  of  the  tribunals  named.  People 
V.  Brooklyn,  (1861)  4  N.  Y.  419,  65  Am.  Dec.  266,  reversing  9  Barb.  535. 
Nor  need  the  award  allowed  be  distributed  among  the  respective  claimants 
thereof  by  such  a  tribunaL  New  York  Ont.,  etc.,  R.  Ck>.  v.  Mathews,  (1911) 
144  App.  Div.  732,  129  N.  Y.  S.  828. 

Appropriation  by  state.— According  to  the  terms  of  this  section  compen- 
sation need  not  be  assessed  by  any  of  the  tribunals  by  it  recognized  where 
property  is  taken  directly  by  the  state.  Litchfield  v.  Bond,  (1905)  105  App. 
Div.  229,  93  N.  Y.  8.  1016,  reverted  on  other  grounds,  186  N.  Y.  66,  78 
N.  E.  719.  Thus,  the  requirements  of  this  section  do  not  extend  to  land 
appropriated  by  the  state  for  canal  purposes.  Waterloo,  etc.,  Manuf'g  Go. 
V.  Shanahan,  128  N.  Y.  346,  28  N.  E.  368,  reversing  68  Hun  60,  11  N.  Y.  S.  829. 

Mode  of  assessment  questioned  by  taker. —  The  provisions  of  this  section 
specifying  the  modes  of  determining  the  compensations  for  private  property 
taken  for  public  use,  but  not  by  the  state,  are  designed  for  the  sole  benefit  of 
owners.  A  party  who  has  invoked  the  aid  of  a  statute  to  acquire  title  to 
private  properly  by  condemnation  cannot  therefore  at  a  later  stage  in  the 
proceedings  object  to  its  constitutionality  because  the  mode  of  assessing  dam- 
ages prescribed  therein  did  not  conform  to  the  requirements  of  this  section 
Matter  of  Hand  Street,  (1889)  66  Hun  182,  8  K.  Y.  S.  610;  Knf^p  v. 
Newtown,  (1874)    1  Hun  268. 

Sahveraion  of  owner's  righta  by  party  to  proceedinf.— The  right  of  an 
owner  to  have  his  compensation  determined  by  one  of  the  tribunals  here 
enumerated  is  absolute.  It  can  be  subverted  no  more  by  the  party  making 
the  appropriation  than  by  legislative  enactment.  Thus  a  corporation  can- 
not by  continuing  a  trespass  amoimting  to  an  appropriation  of  property 
and  by  refusing  to  acquire  title  thereto  compel  the  owner  to  bring  a  aoit  for 
damages,  past  and  future.  On  the  contrary,  a  court  will  restrain  the  con- 
tinuance of  the  trespass  at  the  solicitation  of  the  owner.  Ascher  ▼•  South 
Shore  Traction  06.,  (1911)  144  App.  Dhr.  234,  128  N.  Y.  8.  1044. 

Subversion  by  court. —  A  court  cannot  compel  an  abutter  who  owns  the  fee 
in  a  street  to  accept  damages  assessed  by  it  in  lieu  of  the  injunetion  Bought 
by  him  to  restrain  the  construction  of  a  railroad  in  the  street,  ainoe  that 
woidd  in  effect  deprive  him  of  his  right  to  have  his  eompensaticm  determined 
by  one  of  the  modes  h«re  prescribed.  Peck  v.  Schenectady  Ry.  Go.,  (1901) 
67  App.  DIt.  369,  78  N.  Y.  S.  794,  affirmed  170  N.  Y.  298,  63  N.  E.  367. 
An  order  of  a  court  suspending  an  injunction  to  restrain  a  nuisance  and 
requiring  that  the  party  maintaining  the  nuisance  pay  over  to  the  one  whost 
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property  rights  are  invaded  thereby  a  certain  sum  in  damagea  ii,  however, 
no  violation  of  this  section,  in  so  much  as  the  court  may  fix  the  terms  on 
which  it  will  suspend  an  injunction  and  as  the  property  owner  need  not 
accept  those  damages  but  may  demand  their  assessment  in  the  manner  here 
specified.  Sponenburg  v.  Gloversville,  (1904)  96  App.  Div.  157,  89  N.  Y.  S.  19. 

Snhveraion  by  legislature. —  Though  it  is  doubtless  true  that  "an  assess- 
ment may  be  made  in  the  first  instance  in  any  manner  that  the  legislature 
sees  fit  to  direct,  provided  that  an  unqualified  and  imfettered  right  of  appeal 
is  given  whereby  the  damages  may  be  ascertained  in  the  manner  required  by 
the  Constitution,"  the  right  of  appeal  in  such  a  case  must  be  absolute  and 
unhampered  by  any  conditiooa  which  the  landowner  may  not  be  able  to  meet. 
A  statute  (ch.  59,  Laws  1878)  providing  for  an  assessment  in  the  first  instance 
by  a  tribunal  other  than  that  provided  by  the  constitution  and  conditioning 
the  right  to  appeal  from  that  tribunal  on  the  giving  of  a  bond  in  the  penalty 
of  two  himdred  and  fifty  dollars  for  the  payment  of  fees  and  costs  in  the 
proceeding,  provided  the  original  award  is  not  increased  twenty  dollars  to 
each  party,  imposes  an  unreasonable  restriction  on  the  right  of  appeal  and 
is  hence  invalid.  People  v.  Haverstraw,  (1896)  151  N.  Y.  75,  45  N.  E.  384, 
reversing  80  Hun  385,  80  N.  T.  S.  325.  Tha  legislature  may,  however, 
cure  irregularities  in  an  award  resulting  from  the  failure  of  a  body  duly 
appointed  in  compliance  with  this  section  to  observe  certain  statutory  formali- 
ties when  its  action  in  nowise  violated  this  or  any  other  constitutional  pro- 
vision. The  award  in  such  an  instance  is  in  no  sense  made  by  the  legislature. 
People  V.  McDonald,  (1877)   69  N.  Y.  362,  modifying  4  Hun  187. 

Grade  crossing  commissionezB. —  Compensation  for  an  appropriation  cannot 
be  left  to  the  final  and  exclusive  determination  of  such  a  board  as  grade  cross- 
ing commissioners.  Myer  ▼.  Adam,  (1901)  63  App.  Div.  540»  71  N.  T.  S. 
707,  afiirmed  169  N.  Y.  605,  62  N.  E.  1098;  Matter  of  Grade  Crossing  Com'rs, 
(1896)  6  App.  DiT.  327,  40  N.  Y.  S.  520. 

Park  commissioners  appointed  under  the  ''Park  Act"  (eh.  193,  Law*  of 
1888)  constitute  a  constitutional  tribunal  competent  within  this  section  to 
assess  damages  for  lands  appropriated  by  virtue  of  that  act.  Matter  of 
Rochester,  (1897)  24  App.  Div.  383,  48  N.  Y.  8.  764. 

necessity  of  notice. —  Due  process  of  law  does  not  require  notice  to  the 
owners  of  property  appropriated  of  the  formation  of  the  tribunal  to  assess 
damages.  People  v.  Adirondadc  R.  Co.,  160  N.  Y.  225,  54  N.  E.  689,  reversing 
39  App.  Div.  34,  56  N.  Y.  a  869,  and  affirmed  in  176  U.  8.  335,  20  S.  Ct. 
460,  44  U.  S.  (L.  ed.)  492;  In  re  Middletown,  (1860)  82  N.  Y.  196;  In  re 
New  York  El.  R.  Co.,  (1877)  70  N.  Y.  327,  affirming  7  Hun  239;  Long  Island 
R.  Co.  V.  Bennett,  (1877)  10  Hun  91.  See  art.  1,  {  6.  Notice  of  the  proceed- 
ings to  assess  compensation  must  be  given  them,  however,  and  they  must  be 
given  a  hearing  as  to  the  amount  to  be  allowed.  People  v.  Adirondack  R.  Co., 
( 1899)  160  N.  Y.  226,  54  N.  E.  689,  reversing  39  App.  Div.  34,  56  N.  Y.  S.  869, 
and  affirmed  hi  176  U.  S.  335,  20  S.  Ct.  460,  44  U.  S.  (L.  ed.)  492;  In  re  Mid- 
dletown, (1880)  82  N.  Y.  196;  In  re  New  York  El.  R.  Co.,  (1877)  70  N.  Y. 
327,  affirming  7  Hun  239.  The  notice  need  not  be  personal,  but  is  sufficient  if 
of  such  nature  that  it  will  probably  apprise  the  owners  of  the  proceedings. 
Schneider  ▼.  Rochester,  (1895)  90  Hun  171,  35  N.  Y.  8.  786,  appeal  dis- 
missed 155  N.  Y.  619,  50  N.  E.  291.  Thus,  notice  by  publication  satisfies 
the  requirement  of  due  process  of  law  in  this  respect.  In  re  New  York, 
(1884)  99  N.  Y.  569,  2  N.  E.  642,  affirming  34  Hun  441.  An  assessment 
purely  tentative  in  nature  may  be  made,  too,  without  notice  to  owners  ii 
full  opportunity  to  be  heard  before  the  rendition  of  a  final  award  is  secured 
them.  In  re  New  York  (1884)  99  N.  Y.  569,  2  N.  E.  642,  affirming  34 
Hun  441. 

Nature  of  jury. —  The  jury  here  referred  to  is  not  the  common-law  jury 
preserved  by  article  1,  section  1,  for  at  the  time  of  the  Constitutional  Con- 
rention  "there  was  a  known  legislative  usage  in  respect  to  this  subject, 
according  to  which  the  term  'jury'  did  not  necessarily  import  a  tribunal 
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consisting  of  twelve  men  acting  only  upon  a  unanimous  determination,  but 
on  the  contrary  was  used  to  describe  a  body  of  jurors  of  different  numbers 
and  deciding  by  majorities  or  otherwise  as  the  legislature  in  each  instance 
directed/'  and  according  to  the  well-recogniced  canons  of  constitutional  con- 
struction the  convention  ought  to  be  deemed  to  have  used  that  term  in  the 
sense  in  which  it  was  then  known  to  the  law.  Wherefore,  chapter  31,  Laws 
of  1847,  amending  chapter  216,  Laws  of  1846,  is  constitutional,  though  it 
provides  for  the  appraisement  of  damages  by  a  majority  of  the  jurors 
appointed  thereunder.  Cruger  v.  Hudson  River  Co.,  (1854)  12  N.  Y.  190. 
The  authority  of  that  holding  was  questioned  in.Menges  v.  Albany,  56  N.  T. 
374,  but  the  case  was  referred  to  with  approval  in  People  v.  Haverstraw, 
(1896)   151  N.  Y.  76,  46  N.  E.  384,  reversing  80  Hun  385,  30  N.  Y.  S.  325. 

Qualifications  of  jurors. —  The  word  **  jury "  in  this  connection  means  a 
jury  of  men  selected  from  a  court  jury  list  and  possessing  such  qualifications 
as  the  existing  law  prescribes  for  jurors  serving  in  the  courts.  People  v. 
Haverstraw,  (1896)  151  N.  Y.  75,  45  N.  E.  384,  reversing  80  Hun  385,  30 
N.  Y.  S.  325;  Cruger  v.  Hudson  River  R.  Co.,  12  N.  Y.  190.  Wherefore, 
an  act  (ch.  201,  Laws  of  1870,  as  amended  by  ch.  59,  Laws  of  1878,  and 
ch.  694,  Laws  of  1892)  authorizing  the  board  of  trustees  of  a  village  to  appro- 
priate land  for  the  opening  of  new  streets  is  luiconstitutional  in  that  it 
provides  for  the  assessment  of  damages  for  the  land  taken  by  a  jury  composed 
uf  men  not  possessing  the  qualifications  of  court  jurors  and  not  drawn  from 
the  court  jury  list  People  ▼.  Haverstraw,  (1896)  151  N.  Y.  75,  45  N.  £. 
384,  reversing  80  Hun  385,  ^0  N.  Y.  S.  325. 

II.  AwABD  BY  Commissioners. 

Powvr  of  commissioners. —  This  section  does  not  prohibit  tlte  legislature 
from  vesting  in  the  commissioners  other  functions  than  that  of  assessing  the 
damages  to  be  allowed  for  the  appropriations  made.  Thus,  it  may  lawfully 
empower  them  to  fix  the  extent  of  an  appropriation.  In  re  Middletown, 
( 1880)  82  N.  Y.  196.  But  the  sole  power  directly  confeired  on  a  conunissioner 
by  this  section  is  to  assess  damages,  and  any  further  powers  must  be  expressly 
given  by  the  legislature.  Accordingly,  it  has  been  held  that  in  the  absence 
of  statutory  authority  comniissioners  appointed  under  section  159  of  the 
Village  Law  (Laws  of  1897,  ch.  414J  to  determine  the  compensation  to  which 
a  person  is  entitled  who  claims  damages  to  his  land  resulting  from  a  change  of 
grade,  have  no  power  to  entertain  a  motion  to  dismiss  the  proceeding  upon 
the  ground  of  a  failure  to  serve  the  notice  within  the  statutory  time  from  the 
change  of  grade,  and  the  power  to  determine  the  regularity  of  the  proceeding 
cannot  be  vested  in  the  commissioner  by  the  stipulation  of  the  parties.  Matter 
of  Caffrey,  (1900)  52  App.  Div.  264,  65  N.  Y.  S.  470. 

Appointment  of  commissioners. —  The  requirement  that  the  commissioner 
be  appointed  by  a  court  of  record  is  absolute.  Persons  not  so  appointed  are 
not  competent  to  act  as  a  commission  to  assess  damages.  People  v.  Haver- 
straw, (1896)  151  K.  Y.  75,  45  N.  E.  384,  reversing  80  Hun  385,  30  N.  Y. 
S.  325.  The  legislature  is  bound  by  this  requirement;  and  an  act  pro- 
viding for  the  determination  of  compensation  by  commissioners  named  therein 
is  unconstitutional.  People  v.  Nearing,  (1863)  27  N.  Y.  306.  See  also 
Knapp  V.  Newton,  1  Hun  268.  The  appointment,  too,  must  be  by  the  court 
in  fact  as  well  as  form;  and  its  action  in  making  the  appointment  must  be 
a  free  and  independent  exercise  of  its  judicial  discretion.  Cruger  v.  Hudson 
River  R.  Co.,  (1854)  12  N.  Y.  190.  Consequently  chapter  77,  Laws  of  1870, 
prescribing  that,  for  the  purpose  of  ascertaining  the  compensation  to  be  paid 
by  said  city  to  the  owners  of  lands  taken  for  streets,  etc.,  the  common  council 
shall  nominate  twelve  freeholders  whose  names,  on  separate  ballots,  are  to  be 
taken  before  a  judge  or  recorder  and  to  be  placed  in  a  box,  from  whence  are 
to  be  drawn  three  who  shall  be  appointed  commissioners  if  unchallenged  for 
cause,  is  void,  since  it  withdraws  the  appointment  from  the  court  and  leaves 
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to  it  only  the  powers  to  determine  the  validity  of  challenges  mmkt,  Menges 
y.  Albany,  56  K.  Y.  374.  Chapter  68,  Laws  of  1844,  containing  similar 
prorisions,  is  likewise  void.  Hilton  v.  Bender,  (1877)  69  N.  Y.  76,  reversing 
2  Hun  1.  The  mode  and  manner  of  the  exercise  of  the  power  here  vested 
in  eourts  of  record,  however,  lies  within  the  control  of  the  l^slatore;  and 
it  may  prescribe  that  commissioners  be  appointed  by  the  Supreme  Court  in 
certain  cases  on  the  application  of  the  board  of  supervisors.  In  re  Chunli, 
(1»8)  92  N.  Y.  1,  affirming  28  Hun  476. 

Mesniiig  of  court  of  record. —  It  has  been  suggested  that  there  Is  a  dear 
distinction  between  a  court  and  an  individual  clothed  by  virtue  of  Judicial 
offioo  with  the  power  to  hold  court,  other  formalities  and  officials  acting  with 
that  individual  being  required  to  constitute  a  court;  and  that  a  statute  leav- 
ing the  appointment  under  this  section  to  a  county  judge  or  justice  of  the 
Supreme  Court  individually,  rather  than  to  the  courts  over  which  they  pre- 
side, would,  therefore,  be  unconstitutional.  Matter  of  Lent,  (1900)  47  App. 
Div.  349,  62  N.  Y.  S.  227.  See  also  People  v.  Haverstraw,  (1896)  151  N.  Y. 
75,  45  N.  B.  384,  reversing  80  Hun  386,  30  N.  Y.  S.  325. 

Number  of  commissioners.—  A  body  of  less  than  three  commissioners  Is  not 
competent  to  assess  damages  in  condemnation  proceedings;'  and  where  one  of 
tliree  commissioners  originally  appointed  has  become  disqualified  the  other 
two  cannot  continue  to  perform  the  functions  of  the  commission.  Matter 
of  Gilroy,  (1896)   11  App.  Div.  66,  42  N.  Y.  S.  640. 

The  concurrence  of  all  the  commissioners  in  an  award  is  not  essential.  If 
all  are  notified  a  majority  may  act.  Thus,  the  court  has  upheld  a  statute 
(eh.  522,  Laws  of  1884)  requiring  the  appointment  of  three  commissioners  in 
certain  condemnation  proceedings,  but  authorizing  two  to  act  where  the  third, 
having  opportunity,  declines  to  take  part,  is  unable  to  be  present,  or  differs 
with  his  associates.  In  re  New  York,  (1889)  99  N.  Y.  569,  2  K.  B.  642, 
affirming  94  Hun  441. 

lii^  Rbtibw  of  Awabd. 

Sight  of  appeal — No  right  exists  to  appeal  from  an  award  rendered  in 
accordance  with  the  provisions  of  this  section;  and  due  process  of  law  is 
not  denied  by  statutes  making  such  awards  final.  In  re  De  Camp,  (1897) 
151  N.  Y.  557,  45  N.  E.  1039,  reversing  77  Hun  478,  29  N.  Y.  S.  99;  People 
V.  Haverstraw,  (1896)  151  N.  Y.  76,  45  N.  E.  384,  reversing  80  Hun  385,  30 
N.  Y.  S.  325;  In  re  Prospect  Park,  etc.,  R.  Co.,  85  N.  Y.  489,  affirming  24 
Hun  199;  In  re  State  Reservation  Com'rs,  (1885)  37  Hun  537,  appeal  dis- 
missed 102  N.  Y.  734,  7  N.  E.  916. 

Legislative  power  to  order  review. —  An  owner  whose  property  has  been 
appropriated  has  no  vested  right  in  an  award  until  its  final  confirmation. 
A  statute  is  not  unconstitutional,  therefore,  in  giving  the  authorities  of  a 
municipality  the  power  to  reject  an  award  made  by  a  commission  and  to  refer 
the  appraisal  in  question  to  the  same  or  a  new  and  distinct  commission. 
Schneider  v.  Rochester,  90  Hun  171,  35  N.  Y.  S.  786,  appeal  dismissed 
155  N.  Y.  619,  50  N.  E.  291. 

Alteration  by  tribunal  not  mentioned  in  section. —  No  authority  other  than 
one  of  the  tribunals  here  mentioned  can  either  increase  or  diminish  an  award 
made  by  such  a  tribunal.  To  allow  such  alteration  would  in  effect  nullify 
the  provisions  of  this  section.  In  re  Middletown,  (1880)  82  N.  Y.  196; 
Matter  of  Hand  Street,  (1889)  55  Hun  132,  8  N.  Y.  S.  610.  See  ahw  People 
V.  Thayer,  (1895)  88  Hun  136,  34  N.  Y.  S.  592.  Thus,  in  the  Matter  of 
Bfiddletown,  supra,  the  court  said :  "  It  is  claimed,  also,  that  the  provision 
of  section  4  of  the  act  of  1866  providing  that  on  appeal  from  the  award  of 
the  commissioners  the  court  may  increase  or  diminidi  the  amount  of  com* 
pensation  is  unconstitutional.  That  must  be  admitted.  The  constitution 
provides  (art.  1,  $  7)  that  the  compensation  to  be  paid  when  private  prop 
mrty  is  taken  for  public  use  shall  be  ascertained  by  a  jury  or  by  eommissioiicrs 
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To  allow  the  court  on  appeal,  to  increase  or  diminish  the  award  is  to  take 
the  question  from  the  constitutional  tribunal  and  so  violate  the  fundamental 
Uw." 

Altemtion  of  award  by  constitutional  tribunaL— Though  the  legislature 
may  not  directly  or  indirectly  authorize  any  tribunal  other  than  one  of  those 
here  mentioned  to  assess  damages  in  condemnation  proceedings,  it  is  not 
limited  to  a  choice  between  those  tribunals;  and  it  may  constitutionally  pro« 
vide  that  the  action  of  one  be  reviewed  by  another.  Wherefore,  an  act 
(ch.  181,  Laws  of  1845)  directing  the  assessment  by  commissioners  of  damages 
occasioned  by  the  laying  out  of  a  highway  is  valid  although  it  allows  a 
reassessment  by  jury  in  case  any  party  interested  should  feel  himself  aggrieved 
by  the  original  award.  Clark  v.  Miller,  (1S74)  54  N.  Y.  tt8»  affirming  48 
Barb.  256. 

lY.  Drainage  Olaitsb. 

Former  law. —  Prior  to  the  adoption  of  this  clause  drainage  law*  authoriang 
the  condemnation  of  private  property  for  the  purpose  of  draining  private 
premises  were  not  sustained  imless  the  right  to  condemn  was  restricted  rigidly 
to  cases  wherein  the  drainage  was  necessary  for  the  preservation  of  the 
public  health.  An  extension  of  the  right  to  cases  not  prosecuted  in  the 
interests  of  the  public  health  would  permit  the  taking  of  private  property 
for  private  use.  Thus,  chapter  372,  Laws  of  1867,  authorizing  the  condemna- 
tion of  private  property  for  drainage  purposes  was  held  unconstitutional  since 
it  contemplated  the  furtherance  of  private  interest  and  not  the  promotion 
of  tiie  public  health.  People  v.  Henion,  (1892)  64  Hun  471,  19  N.  Y.  S. 
488.  And  other  drainage  laws  have  been  upheld  on  the  single  ground  that 
tliey  authorized  condemnation  only  when  the  drainage  was  conducive  to 
the  public  health.  In  re  Ryers,  (1878)  72  N.  Y.  1,  28  Am.  Rep.  88,  affirming 
10  Him  93;  In  re  Draining  Swamp  Lands,  (1875)  5  Hun  116.  See  also  In  re 
Tuthill,  (1900)  163  N.  Y.  133,  67  N.  B.  303,  79  A.  S.  R.  574,  49  L.  R.  A.  781, 
affirming  36  App.  Div.  492,  55  K.  Y.  S.  657;  Matter  of  Penfield,  (1896)  S 
App.  Div.  30,  37  N.  Y.  S.  1056.  ' 

Validity  of  clause  under  Federal  ConstitiitioB. —  In  the  case  In  re  Tuthill, 
( 1900)  163  N.  y.  133,  57  N.  E.  303,  79  A.  S.  R.  574,  49  L.  R.  A.  781,  affirming 
(1899)  36  App.  Div.  492,  55  N.  Y.  S.  657,  this  clause  was  attacked  as  violative 
of  section  1  of  the  14th  Amendment  to  the  Federal  Constitution  forbidding 
any  state  to  deprive  any  person  of  life,  liberty,  or  property  in  that  it 
authorizes  the  appropriation  of  private  property  for  private  use;  and  though 
the  determination  of  that  question  was  not  essential  to  the  disposition  of  the 
case,  the  members  of  the  court  took  occasion  to  express  their  opinions  with 
reference  thereto.  Chief  Judge  Parker,  with  whom  concurred  Judge  Haight, 
voiced  the  conviction  that  the  pfovision  constituted  the  drainage  of  agri- 
cultural lands  a  public  purpose  and  that  consequently  the  power  of  eminent 
domain  could  be  exercised  in  furtherance  thereof  without  conflict  with  the 
Federal  Constitution.  Similar  views  were  happily  and  forcibly  stated  by 
Hatch,  J.,  in  rendering  the  opinion  of  the  Appellate  Division.  Judge  Gray, 
however,  concluded  that  drainage  must  remain  a  private  purpose,  having 
always  been  so  regarded  and  that  the  people  of  New  York  in  attempting  to 
change  its  nature  violated  the  Federal  Constitution. 

Assessment  of  expenses  of  drainage. —  While  this  clause  purports  to  enable 
the  legislature  to  enact  general  laws  permitting  an  owner  to  drain  his  lairds 
over  the  lands  of  others  and  to  exercise  the  power  of  eminent  domain  to 
attain  that  end,  imder  no  construction  does  it  warrant  a  statute  directing 
the  assessment  on  the  owners  proceeded  against  of  a  proportion  of  the  damages 
and  expenses  incident  to  the  drainage.  ''It  only  authorizes  laws  which  will 
enable  an  agricultural  landowner,  desirous  of  draining  his  lands,  to  exercisi 
the  right  of  eminent  domain  and  thereunder  to  appropriate  another's  lands 
for  the  purpose,  under  such  restrictions  as  shall  be  deemed  proper  to  make 
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and  upon  his  makiiig  due  compensation.  No  right  is  conferrsd,  or  implied, 
to  assess  a  portion  of  the  cost  and  expense  upon  the  other  landowners."  In  re 
TuthiU,  (1900)  163  N.  Y.  133,  67  N.  E.  303,  79  A.  S.  R.  674,  49  L.  R.  A.  781, 
affirming  36  App.  Div.  492,  65  N.  Y.  S.  657.  Accordingly,  the  court  in 
that  case  held  unconstitutional  chapter  384,  Laws  of  1895,  allowing  an  owner 
to  drain  his  agricultural  lands  over  the  lands  of  others,  since  that  act  also 
provided  for  apportionment  of  the  expenses  incurred  between  that  landowner 
•nd  the  owner  of  other  lands  benefited  by  the  drainage. 

Condemnation  in  absence  of  statute. —  This  clause  clearly  does  not  of  itself 
grant  the  power  to  appropriate  private  property  for  drainage  purposes  in 
any  particular  case.  Condemnation  proceedings  not  in  the  interest  of  public 
healtii  cannot  therefore  be  sustained  imder  this  clause  in  the  absence  of 
general  laws-  permitting  them.  Matter  of  Penfield*  (1896)  Z  App.  Div.  30, 
87  N.  Y.  S.  1066,  affirmed  166  N.  Y.  70S  mem. 


f  8.  Liberty  of  speeds  and  pres9» 
LibeL 


Every  citizen  may  freely  speak,  write  and  publish  his  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  that 
right ;  and  no  law  shall  be  passed  to  restrain  or  abridge  the  liberty 
of  speech  or  of  the  press.  In  all  criminal  prosecutions  or  indict- 
ments for  libels,  the  truth  may  be  given  in  evidence  to  the  jury ; 
and  if  it  shall  appear  to  the  jury  that  the  matter  charged  as  libelous 
is  true,  and  was  published  with  good  motives  and  for  justifiable 
ends,  the  party  shall  be  acquitted ;  and  the  jury  shall  have  the  right 

to  determine  the  law  and  the  fact 

f 

Const.  1821,  Art.  VII,  f  8;  amended,  Const  1846,  Art  I,  i  8. 

The  purpose  of  this  section  is  to  secure  the  rights  of  the  people.  "  Indi- 
▼iduals  are  free  to  talk  and  the  press  is  at  liberty  to  publish,  and  neither 
may  be  restrained  by .  in  junction,  but  they  are  answerable  for  the  abuse  of 
thifl  privilege  in  an  action  for  slander  or  libel  under  the  common  law,  except 
where  by  that  law  or  by  statute,  enacted  in  the  interest  ot  public  policy,  the 
publication  is  privileged  and  deemed  for  the  general  good,  even  though  it 
worics  a  private  injury.''  Stuart  v.  Press  Pub.  Ca,  (1908)  83  App.  Div.  467, 
62  N.  T.  S.  401. 

**  The  liberty  of  the  press  consists  in  the  right  to  publish,  with  impimity, 
truth,  with  good  motives,  and  for  justifiable  ends,  whether  it  respects  govern- 
ments, magistracy  or  individuals."  People  v.  Most,  (1902)  171  N.  Y.  423, 
84  N.  B.  176,  58  L.  K.  A.  609. 

Civil  cases  are  not  included  within  the  scope  of  this  section.  Greorge  v. 
Jennings,  (1875)  4  Hun  66;  Hunt  v.  Bennett,  (1^88)  19  N.  Y.  173.  Compare 
DoUowoy  V.  Turrill,  26  Wend.  383.  In  Hunt  v.  Bennett,  supra,  the  court 
■aid:  '*If  this  provision  of  the  Constitution  applied  to  civil  cases,  there 
would  be  no  necessity  of  setting  up  a  justification  in  an  answer;  for  without 
K  a  defendant  could  give  the  truth  in  evidence.  Another  icsult  would 
necessarily  flow  from  extending  it  to  such  cases,  and  that  is,  when  the  truth 
of  the  publication  is  established  a  defendant  would  have  to  go  further  and 
prove  that  the  publication  was  made  with  good  motives  and  for  justifiable 
ends.  Then  he  is,  in  the  language  of  the  Constitution,  to  be  acquitted. 
Although  in  strictness  of  law  when  a  defendant  in  an  action  for  a  tort  has 
»  verdict  in  his  favor,  he  may  be  said  to  be  acquitted,  yet  in  that  sense  the 
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use  of  the  word  is  not  oommon.  But  in  eases  of  eriminal  prosecations  and 
indictments  it  is  common,  and  beyond  them  it  is  quite  dear  that  the  f ramera 
of  the  Constitution  did  not  mean  to  extend  it,  and  to  saTe  all  question 
hereafter  on  the  subject  as  to  the  intention  of  the  framers  of  our  present 
Constitution,  the  word  'criminal'  is  inserted  and  precedes  the  word 
'prosecutions'  or  'indictment.'" 

A  news  association  may  properly  adopt  a  by-law  prohibiting  its  members 
from  receiving  or  publishing  "  the  regular  news  dispatches  of  any  other  news 
association  covering  a  like  territory  and  organized  for  a  like  purpose." 
Matthews  v.  Associated  Press,  136  N.  Y.  333,  32  N.  E.  981,  32  A.  S.  R.  741. 
In  reaching  this  conclusion,  Peckham,  J.,  said:  ''As  to  the  objection  that  the 
by-law  restricts  the  liberty  of  the  press,  I  think  there  is  no  force  whatever 
to  it.  For  the  purpose  of  efficiently  conducting  the  business  of  procuring  and 
supplying  the  news  to  its  members,  the  association  provides  that  no  one  of 
its  members  shall  take  or  publish  news  from  any  other  association.  In 
what  way  the  liberty  of  the  press  is  in  the  least  d^ree  restricted  by  such 
a  law,  1  am  imable  to  see.  The  constitutional  provisions  regarding  the  liberty 
of  speech  and  of  the  press  has  nothing  whatever  to  do  with  such  a  proviaioii, 
and  no  argument  can  make  it  plainer  than  does  the  reading  of  the  constitu- 
tional provision  itself." 

Seditious  publications. —  The  publisher  of  a  seditious  article  is  not  protected 
by  this  section  since  it  protects  the  liberty,  not  the  licentiousness  of  the 
press,  and  no  restraint  is  hereby  imposed  upon  the  power  of  the  legislature 
to  punish  the  publication  of  matter  which  is  injurious  to  society  according 
to  the  standard  of  the  common  law.    People  v.  Most,  (1902)   171  N*.  Y.  423. 

Advertisement  of  lotteries. — ^A  statute  providing  that  '*no  person  shall 
by  printing,  writing,  or  in  any  other  way,  publish  an  account  of  any  such 
illegal  lottery,  game  or  device,  statiag  when  and  where  the  same  is  to  be 
drawn,  or  the  prises  therein,  or  any  of  them,  or  the  price  of  a  ticket  or 
share  therein,  or  where  any  ticket  may  be  obtained  therein,  or  in  any  way 
siding  and  assisting  in  the  same  **  does  not  violate  this  section.  "  The  words 
'  an  account '  are  clearly  modified  and  controlled  in  their  signification  by  the 
language  which  follows  them,  and  the  manifest  purpose  of  the  statute  is  to 
prevent  publications  to  aid  and  assnt  lotteries  by  publishing  accounts  to 
operate  as  advertisements  or  notices  of  illegal  lotteries,  and  to  point  out  in 
some  form  when  the  same  are  to  be  drawn,  or  the  prizes  therein,  or  the  price 
of  tickets  or  shares,  or  where  tickets  may  be  obtained,  or  in  some  other  way 
to  aid  and  assist  them.  The  character  of  the  prohibited  account  is  thus  dis- 
tinctly defined,  and  is  shown  not  to  mean  an  editorial  or  other  commentary 
upon  the  law  or  its  violation,  or  one  pointing  out  offenders  and  condemning 
their  conduct,  or  a  mere  narrative  of  such  violations  as  matter  ot  news. 
Under  this  construction  the  supposed  restriction  of  the  liberty  of  the  press 
does  not  exist.  And  although  the  word  '  accoimt '  might  in  one  of  its  signifi- 
cations be  held  to  include  the  just  and  wholesome  criticism  of  the  press  con- 
demning and  exposing  violations  of  the  law,  yet  when  its  true  meaning  is  dis- 
covered by  its  immediate  context,  courts  are  not  required  to  fasten  upon  the 
other  sense  as  a  reason  for  overthrowing  a  salutary  statute."  Hart  v. 
People,  (1882)  26  Hun  396. 

Fire  department  rales  and  regulations.— The  Greater  New  York  charter 
(Laws  1897,  ch.  378),  section  739  of  which  forbade  any  member  of  the 
uniformed  force  of  the  fire  department  to  be  or  become  a  member  of  any 
club  or  association  intended  to  affect  legislation  for  or  on  behalf  of  the  fire 
department  does  not  constitute  an  abridgment  of  the  constitutional  rights 
of  a  member  of  the  fire  department,  as  he  may,  at  any  time,  emancipate 
himself  therefrom  by  resigning  his  position.  "By  becoming  a  member  of 
the  force  he  at  the  same  time  became  subject  to  discipline,  according  to  its 
rules,  and  those  rules  he  must  obey  or  be  subject  to  dismissal.  He  may  not 
then  freely  write,  speak  or  publish,  if  thereby  the  law  and  the  rules  b< 
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violated.  It  is  to  them  that  he  owes  obedience,  and  if  he  te  aot  willing 
to  yield  it,  his  right  is  as  free  and  untrammelled  as  it  ever  was  to  smancipate 
himifAlf  from  the  shackles  of  the  department  and  exercise  his  right  as  an 
American  citizen,  whether  it  violate  the  rules  of  the  department  or  not." 
PeopU  ▼.  Scannell,  74  App.  Div.  406,  77  N.  Y.  S.  704,  affirmed  178  N.  Y. 
606»  68  N.  IL  1114. 

I  ••  Bight  to  aasemble  rnnd  petition^ 
Divorce. 
Oambling. 

No  law  ahall  be  passed  abridging  the  right  of  the  people  peace 
ably  to  assemble  and  to  petition  the  government,  or  any  department 
thereof;  nor  shall  any  divorce  be  granted  otherwise  than  by  due 
judicial  proceedings;  nor  shall  any  lottery  or  the  sale  of  lottery 
tickets,  poplnselling,  book-making,  or  any  other  kind  of  gambling 
hereafter  be  authorized  or  allowed  within  this  State;  and  the 
Legislature  shall  pass  appropriate  laws  to  prevent  offenses  against 
any  of  the  provisions  of  this  section. 

Const.  1846,  Art.  I,  |  10  (except  that  lotteries  were  prohibited  by  Const. 
1821,  Art.  Vn,  f  11) ;  amended.  Const.  1894,  Art.  I,  f  9. 

This  section  is  not  seH-ezecuting,  and  though  it  forbids  the  legislature  to 
authorize  gambling  in  any  form,  a  particular  gamble  is  not  a  crime  unless 
made  so  by  the  statute.  People  v.  McLau^^iilin,  (1908)  128  App.  Div.  599, 
113  N.  Y.  8.  188. 

Judicial  review  of  legislative  measure. —  This  section  expressly  committ*  to 
the  legislature  the  duty  of  preventing  gambling.  The  measures  to  be  adopted 
in  furtherance  of  that  end  rest  in  the  legislative  discretion,  and  the  court 
may  not  declare  void  a  statute  prescribing  penalties  for  gambling  because  in 
Its  opinion  the  penalties  prescribed  are  not  appropriate  and  will  not  be 
effective  to  suppress  that  evil.  People  v.  Stedeker,  (1903)  175  N.  Y.  57, 
67  N.  E.  132,  reversing  76  App.  Div.  449,  78  N.  Y.  S.  316;  People  v.  Fallon, 
(1897)  162  N.  Y.  12,  46  N.  E.  296,  67  A.  S.  R.  492,  37  L.  R.  A.  227,  affirming 
4  App.  Div.  82,  39  N.  Y.  S.  866.  See  also  People  v.  Mcliaughlin,  (1908) 
128  App.  Div.  599,  113  N.  Y.  S.  188. 

Scope  of  inhibition  against  lotteries. —  Construing  a  similar  provision  of  the 
Constitution  of  1821  forbidding  the  authorization  of  lotteries,  the  court 
concluded  that  that  prohibition  embraced  all  lotteries  of  orery  nature  what- 
ever, private  and  public,  dangerous  and  harmless,  the  inhibition  being  aimed 
not  at  the  object  to  be  accomplished  but  at  the  mode  of  accomplishment. 
Thus  the  distribution  by  lot  among  the  members  of  an  art  union  of  works 
of  art  purchased  by  their  subscriptions  was  held  a  lottery  even  though  that 
scheme  was  comparatively  innocuous  and  offered  but  little  promise  of  mis- 
chievous oonsequenoes.  Alms  House  v.  American  Art  Union,  (1852)  7  N.  Y. 
228,  affirming  13  Barb.  677. 

Mature  of  lottery. —  **  Generally  speaking,  a  lottery  is  a  aeheme  for  the 
distribution  of  prises  by  chance."  Reilly  v.  Gray,  (1894)  77  Hun  402,  28 
N.  Y.  S.  811;  People  v.  Fallon,  (1897)  162  N.  Y.  12,  46  N.  K  296,  67 
A.  S.  R.  492,  37  L.  R.  A.  227,  affirming  4  App.  Div.  82,  39  N.  T.  Sapp.  861. 
'*  Payment  of  the  prise  in  money  is  not  one  of  the  essential  ingrsdieDts  of  a 
lottery.  Whenever  the  scheme  of  distribution  is  such,  that  if  the  paymmt  ol 
tha  prises  were  in  money,  it  would  be  a  lottery,  it  will  be  fuOj  wo,  althoqi^ 
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the  prizes  are  payable  in  landB  or  in  chattels."  Afana  House  y.  American  Art 
Union,  (1862)  7  N.  Y.  228,  affirming  13  Barb.  677;  Reilly  y.  Gray,  (1894) 
77  Hun  402,  28  N.  Y.  S.  811.  The  prizes  offered  need  not  have  a  fixed 
market  value.  It  is  sufficient  if  they  have  any  value  at  alL  Thus  a  lottery 
for  a  picture  is  within  the  constitutional  inhibition.  Alms  House  y.  American 
Art  Union,  (1862)  7  N.  Y.  228,  affirming  13  Barb.  677.  And  that  the  prizes 
were  not  known  and  designated  when  the  tickets  or  ehances  were  sold  is  not 
potent  to  wash  a  scheme  otherwise  a  lottery  of  its  character  as  such.  Alms 
House  V.  American  Art  Union,  (1852)  7  N.  Y.  228,  affirming  13  Barb.  577. 
Contest  for  prize  as  lottery.—  Though  the  essential  quality  of  a  lottery  is 
chance,  it  does  not  follow  that  every  race  or  contest  for  a  prize  is  a  lottery 
because  its  outcome  is  problematical  and  subject  to  be  affected  by  things 
onforeseen  or  accidental.  Chapter  670,  Laws  1895,  allowing  the  formation  of 
associations  to  hold  horse  races  and  permitting  the  associatipns  to  charge  a 
fee  of  all  entrants  and  to  provide  prizes  for  the  winner  is  not,  therefore, 
void  as  sanctioning  a  lottery.  People  v.  Fallon,  (1897)  162  N.  Y.  12,  46 
N.  E.  296,  67  A.  S.  R.  492,  37  L.  R.  A.  227,  affirming  4  App.  Div.  82,  39 
N.  Y.  *S.  866. 

Government  bonds  as  lottery. —  Apparently,  a  scheme  which  has  as  its  main 
feature  the  sale  of  some  article  of  commerce  or  the  procurement  of  a  loan 
is  not  subject  to  condenmation  imder  this  section  as  a  lottery  because  it  also 
provides  as  incident  to  and  in  furtherance  of  its  primary  object  for  the 
distribution  of  prizes  by  chance.  Thus  the  Austrian  government  issued 
bonds  obligating  it  to  pay  the  principal,  interests  and  premium  named 
and  in  addition  any  sum  which  might  be  drawn  by  the  holders  of 
the  bonds  in  accordance  with  the  rules  and  regulations  indorsed  thereon. 
The  court  refused  to  sustain  a  claim  that  those  bonds  were  shares  or  interests 
in  a  lottery,  saying:  "The  substance  of  the  transaction  relates  to  a  loan 
of  money  to  the  government  and  the  provision  made  for  its  payment.  This 
is  the  main  object  and  purpose  for  which  authority  was  given  to  issue  the 
bonds,  and  they  were  disposed  of  evidently  having  this  in  view.  The  pro- 
vision by  which  upon  a  certain  contingency  the  holder  of  the  bond  might 
receive  an  additional  sum  was  no  doubt  an  inducement  held  out  for  the 
purpose  of  obtaining  money  on  the  same,  but  it  did  not  constitute  l^e  main 
feature  and  the  substance  of  the  transaction  between  the  government  and 
the  purchaser  of  the  bond.  It  was  a  mere  appendage  and  an  incident  to  its 
main  purpose  by  means  of  which  the  holder  might  by  chance  receive  a 
larger  sum  than  the  principal  and  interest  which  the  bond  itself  provided 
for.  ...  It  cannot,  we  think,  be  said  that  a  loan  made  with  a  view  of 
obtaining  money  to  carry  on  the  government  of  a  nation,  and  which  contains 
a  provision  by  which  the  amount  can  be  increased  as  to  a  portion  of  it  upon 
a  contingency  named  therein,  constitutes  a  lottery  scheme,  and  is  in  violation 
of  the  Constitution  and  laws  of  this  State  prohibiting  lotteries,  and  of  the 
statute  cited."  Kohn  v.  Koehler,  (1884)  96  N.  Y.  362,  48  Am.  Rep.  628, 
(a  different  conclusion  was  reached  under  a  federal  statute  in  Homer  y.  United 
States,  147  U.  S.  449,  13  S.  Ct.  409,  37  U.  S.  (L.  ed.)  237). 

Pool-selling  is  properly  gambling,  rather  than  a  lottery,  within  the  meaning 
of  the  latter  term  as  used  in  the  provisions  of  the  constitutions  of  1846  and 
1821  forbidding  the  authorization  of  lotteries.  Consequently,  chapter  479, 
Laws  1887,  legalizing  pool-selling  at  certain  horse  races  is  not  violative  of 
those  provisions.     Reilly  v.  Gray,  (1894)  77  Hun  402,  28  N.  Y.  S.  811. 

Contest  for  prize  as  gambling. —  In  a  gamble  the  stake  is  customarily 
furnished  by  the  participants.  A  contest  for  a  prize  furnished  by  some  person 
not  a  contestant  is  not  gambling.  Thus  chapter  670,  Laws  1896,  authorizing  an 
association  organized  thereunder  to  conduct  horse  races  for  stakes  to  be 
furnished  by  it  and  to  charge  fees  of  the  owners  of  the  horses  entered  ia 
valid  since  the  stakes  being  provided  from  the  general  funds  of  the  association 
cannot  be  regarded  aa  furnished  by  the  horse-ownera.      People  y.  Fallon, 
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i  1897)  162  N.  Y.  12,  46  N.  B.  296,  57  A.  S.  R.  492,  37  L.  R.  A.  227,  afl5rming 
4  App.  Div.  82,  39  N.  Y.  S.  865.  See  also  People  v.  Van  de  Carr,  (1896) 
160  N.  Y.  439,  44  N.  E.  1040,  affirming  7  App.  Div.  608,  39  N.  Y.  S.  581. 

Policy  gambling. —  Section  344  of  the  Penal  Code,  making  "policy** 
gambling  or  the  willful  possession  of  the  apparatus  to  be  used  therein  a  crime, 
is  not  an  unwarrantable  interference  with  private  property  but  is  sanctioned 
by  this  section.  People  v.  Adams,  (1903)  176  N.  Y.  351,  68  N.  E.  636,  98 
A.  S.  R.  676,  63  L.  R.  A.  406,  affirming  85  App.  Div.  390,  83  N.  Y.  S.  481, 
and  aiBrmed  in  192  U.  S.  586,  24  S.  Ct  872,  48  U.  a  (L.  ed.)  676. 

§  10.  Sovereignty  in  lands. 
BscheaL 

The  people  of  this  State,  in  their  right  of  sovereignty,  are 
deemed  to  possess  the  original  and  ultimate  property  in  and  to  all 
lands  within  the  jurisdiction  of  the  State ;  and  all  lands  the  title 
to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or  escheat 
to  the  people. 

Const.  1846,  Art  I,  |  11;  eontinued  without  change  in  Const.  1894,  Art  I, 
•  10. 

« Original  and  ultimate  property."— This  section  in  declaring  that  the 
people  are  deemed  to  possess  the  original  and  ultimate  property  in  all  the 
lands,  affirms  a  principle  of  political  sovereignty,  and  does  not  establish  a 
rule  of  evidence.  "The  people  'are  deemed,'  not  presumed,  to  possess  the 
original  and  ultimate  property,  etc.;  in  other  words,  all  private  titles  are 
held  from  them  as  the  political  sovereignty,  as  in  England  all  lands  are 
held  under  the  Crown  in  the  same  sense.  When,  by  the  Revolution,  the 
Colony  of  New  York  became  separate  from  the  Crown  of  Great  Britain, 
and  a  republican  government  was  formed,  the  people  succeeded  the  King 
in  the  ownership  of  all  lands  within  the  State  which  had  not  already  been 
granted  away,  and  they  became  from  henceforth  the  source  of  aU  private 
titles.  To  the  same  source,  also,  titles  return  by  reverter  or  escheat  when 
the  person  last  seised  dies,  without  heirs  capable  of  inheriting.  The  Con- 
stitution is  simply  declaratory  of  these  principles  as  fixed  and  unalterable 
rules  of  public  law.  Its  language  is  quite  inappropriate,  regarded  as  the 
«aq>ression  of  a  mere  rule  of  evidence  convenient  to  be  used  on  the  trial  of 
an  ejectment,  but  having  no  conclusive  force.  Such  was  not  the  intention, 
and  such  is  not  the  effect  of  the  clause  referred  to.  The  ownership  or  right 
of  property  therein  mentioned  is  fixed  and  unchangeable.  It  can  never  pass 
away  from  the  people  by  grant  or  otherwise,  because  it  is  the  original  and 
ultimate  ownership  of  the  political  sovereign  which  is  referred  to,  and  the 
title  or  estate  which  a  private  person  can  acquire  to  himself  and  his  heirs 
to  be  holden  of  the  State  and  subject  to  escheat.  By  whatever  name  we 
may  call  the  highest  estate  of  an  individual  known  to  our  laws,  there  is  a 
theoretical  title  m  the  State  of  still  higher  nature,  to  which  the  right  of 
possession  and  enjoyment  become  annexed  on  the  failure  of  the  inheritance. 
ms  is  the  '  original  and  ultimate '  property  spoken  of  in  the  Constitution." 
People  ▼.  Trinity  Church,  (1893)  22  N.  Y.  44. 

Nature  of  property  included. —  In  respect  to  the  rights  acquired  under  this 
flection  by  the  state  there  is  no  essential  difference  between  real  and  personal 
property,  although  "  the  doctrine  of  escheat  applies  only  to  legal  estates  and 
does  not,  in  a  strict  sense,  affect  either  equitable  estates  or  personal  prop- 
erty*   Johnson  t.  Spicer,  (1887)   107  N.  Y.  185.  13  N.  E.  753. 
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Release  of  escheated  lands. —  The  Act  of  April  29,  1933,  authorizing  the  com- 
missioners of  the  land  office  to  release  lands  escheated  to  the  state,  and  the 
amendatory  act  of  March  18,  1934,  were  not,  so  far  as  respects  lands  which 
escheated  after  their  passage,  laws  appropriating  to  public  moneys  or  property 
within  the  meaning  of  article  7,  section  9  of  the  Constitution  of  1821,  so 
as  to  require  a  two-thirds  vote  by  the  legislature.  Englishbe  t.  Helmutb, 
(1888)  8  N.  Y.  204. 

{  11.  Feudal  tenures  abolished.  • 

All  feudal  tenures  of  every  description,  with  all  their  incidents, 
are  declared  to  be  abolished,  saving  however,  all  rents  and  services 
certain  which  at  any  time  heretofore  have  been  lawfully  created 
or  reserved. 

Const.  1846,  Art.  I,  |  12;  continued  without  change  in  Const.  1894, 
Art.  I,  §  11. 

Property  held  by  feudal  tenure  is  property  held  not  absolutely  and  inde- 
pendently but  of  some  superior.  "The  grand  and  fundamental  maxim  of  all 
feudal  tenure  is  this:  that  all  lands  were  originally  granted  out  by  the 
sovereign,  and  are  therefore  holden,  either  mediately  or  immediately,  of  the 
crown.  Tlie  grantor  was  called  the  proprietor,  or  lord:  being  he  who 
retained  the  dominion  or  ultimate  property  of  the  feud  or  fee;  and  the 
grantee,  who  had  only  the  use  and  possession,  according  to  the  terms  of 
the  grant,  was  styled  the  feudatory,  or  vassal,  which  was  only  another  name 
for  the  tenant,  or  holder  of  the  lands;  though,  on  account  of  the  prejudices 
which  we  have  justly  conceived  against  the  doctrines  that  were  afterwards 
grafted  on  this  system,  we  now  use  the  word  vassal  opprobriously,  as  synony- 
mous to  slave  or  bondman/'    Blackstone,  Book  II,  p.  63. 

§  12.  Allodial  tenure. 

All  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  escheat,  the  entire  and  absolute 
property  is  vested  in  the  owners,  according  to  the  nature  of  their 
respective  estates. 

Const.    1846,   Art.   I,    f    13;    continued   without  change   in  Const.    189- 

Art.  I,  §  12. 

Allodial  property  is  property  held  independently  and  of  no  superior.  I^ 
may  be  defined  "to  be  every  man's  own  land,  which  he  possesseth  merely  in 
his  own  right,  without  owing  any  rent  or  service  to  any  superior.  This  is 
property  in  its  highest  degree;  and  the  owner  thereof  hath  absolutum  et 
directiun  dominium,  and  therefore  is  said  to  be  seised  thereof  absolutely  in 
dominico  suo,  in  his  own  demesne."    Blackstone,  Book  II,  p.  lOff. 

§  13.  Leases  of  agrictdtural  lands  limited. 

No  lease  or  grant  of  agricultural  land  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  which  shall  be  reserved  any  rent 
or  service  of  any  kind,  shall  be  valid. 
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Ck>ii8t.  1846,  Art.  I,  |  14;  ooAtiniied  witliout  change  in  Const.  1804, 
Art.  I,  §  13. 

Scope.— These  provisions  do  not,  of  course,  apply  to  lands  worthless  and 
unfit  for  agricultural  purposes.  Witherbee  v.  Stower,  (1880)  23  Hun  27. 
See  also  Massachusetts  Nat.  Bank  ▼.  Shinn,  (1900)  103  N.  Y.  360,  57  N.  E. 
611,  afiSrming  18  App.  Div.  276,  46  K.  Y.  8.  329;  Odell  ▼.  Durant,  (1875) 
62  N.  Y.  524. 

Necessity  of  reservation  of  rent  or  services. —  Prior  to  the  adoption  of  this 
section  it  had  been  the  custom  for  proprietors  instead  of  selling  their  farm 
lands  outright  to  danise  them  to  tenants  for  long  periods  of  time,  reserving 
to  theLoselves  rents  in  money,  produce  or  services.  The  tenants,  having  only 
a  usufructuary  interest,  were  naturally  not  impelled  to  improve  their  lands, 
and  that  circumstance  proved  prejudicial  to  the  prosperity  of  the  state.  Con- 
strued in  the. light  of  those  conditions,  therefore,  this  section  prohibits  only 
such  leases  of  over  twelve  years  in  length  as  reserve  an  annual  or  periodical 
rent  or  service,  rent  being  taken  to  mean  a  certain  profit  issuing  yearly  out  of 
lands.  Grants  of  agricultural  lands  made  on  other  consideration  for  over 
twelve  years  are  not  inhibited,  even  though  the  consideration  is  continuing 
and  is  not  payable  in  a  limip  sum.  Parsell  v.  Stryker,  (1869)  41  N.  Y.  480; 
Stephens  v.  Eeynolds,  (1852)  6  N.  Y.  454.  Thus,  in  Stephens  v.  Reynolds, 
supra,  this  was  said:  ^The  leases  or  grants  of  land  prohibited  by  the  con- 
stitution, were  such  as  w«re  held  by  the  tenants,  upon  a  reservation  of  an 
annual  or  periodical  rent,  or  service,  to  be  paid  as  a  compensation  for  the 
use  of  the  lands,  in  contradistinction  from  a  consideration  paid  for  the  estate 
granted.  It  is  still  competent  to  make  a  grant  for  life  or  lives,  upon  a  given 
consideration,  to  be  paid  for  the  estate.  This  consideration  may  be  payable 
all  at  onoe,  or  by  instalments,  or  in  services,  so  that  it  be  not  by  way  of  rent." 
The  court  there  held  valid  a  lease  for  life  made  in  consideration  of  a  promise 
by  the  lessee  to  care  for  and  support  the  lessor  so  long  as  the  latter  should 
live,  that  consideration  being  neither  rent  nor  services  within  the  meaning 
of  this  section.  Similarly,  in  StUwell  v.  Melrose,  (1878)  15  Hun  378,  the 
court  held  that  the  grant  of  a  base,  qualified  or  determinable  fee,  in  con- 
sideration of  the  grantee's  erecting  a  factory  on  the  premises  granted  is  not 
a  lease  with  a  reservation  of  rents  and  services,  and  though  the  estate  created 
may  last  more  than  twelve  years  is  not  violating  this  section. 

Tlie  absolute  sale  of  a  dower  estate  in  farm  lands  is  not  forbidden.  Ruther- 
ford V.  Graham,  (1875)  4  Hun  796. 

The  purpose  for  which  farm  lands  axe  leased  li  immaterial  if  the  lands 
may  be  used  for  agriculture.  The  lease,  wliatever  its  purpose,  must  exclude 
that  use,  or  it  will  be  void  if  for  a  term  exceeding  twelve  years.  Thus  a 
lease  of  agricultural  lands  for  seventeen  years  was  declared  invalid,  though 
nMide  for  mining  purposes,  in  view  of  the  fact  that  the  use  of  the  lands  was 
not  speeiflcally  restricted  to  those  purposes.  Odell  v.  Durant,  (1875)  62 
K.  Y.  584.  Alluding  to  the  lease  there  made,  the  court  said:  ^  There  was 
nothing  in  this  lease  which  precluded  the  lessee  from  using  the  land,  other 
than  the  part  specifically  reserved,  for  agricultural  purposes  if  he  saw  fit. 
.  •  .  The  whole  value  of  the  premises  may  have  consisted  In  their  use 
for  agrieultnre,  even  though  that  may  not  have  been  the  purpose  for  which 
the  premises  were  in  fact  leased,  still,  being  agricultural  lands  and  there  being 
no  restriction  in  the  lease  as  to  their  use,  the  constituticmal  prohibition  applies. 
If  all  that  waa  intended  to  be  demised  was  the  mining  right,  the  lease  should 
have  been  put  in  that  form  and  it  would  have  been  free  from  objection.'' 

Agricnltnral  use  prohibited.—  If  the  use  of  the  land  for  agricultural  pur- 
poses is  specifically  inhibited,  the  lease  is  not  of  a  farm  to  be  used  as 
a  farm  and  is,  therefore,  valid,  though  for  a  term  of  over  twelve  years. 
Thii%  this  section  is  not  violated  by  a  lease  for  twenty  years  of  all  the  iron 
ore  contained  in,  on  or  under  a  farm  where  the  lessee  is  expressly  prohibited 
from  permitting  any  business  to  be  done  upon  the  premises  "  other  than  the 
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business  of  mining/'  while  the  lessor  has  the  right  to  use  "  such  portions  of 
the  surface "  for  farming  purposes  as  he  chooses,  until  the  lessee  elects 
to  use  the  same  for  his  mining  operations.  "  This  lease  does  not  come  within 
the  spirit  of  the  constitutional  prohibition,  because  the  property  leased  was 
an  iron  mine  extending  for  an  imknown  distance  under  agricultural  lands, 
and  was  to  be  used  exclusively  for  mining  purposes.  The  right  granted  was 
to  mine  and  carry  away  the  iron  ore  foimd  under  the  surface  of  the  ground, 
and,  as  incidental  thereto,  the  further  right  to  erect  such  structures  and 
build  such  roads  as  were  necessary  for  the  primary  object  of  mining.  The 
lands  not  needed  for  this  purpose  were  to  be  used  by  the  lessor  for  agricultural 
purposes.  There  was  to  be  no  interference  with  the  farming  operations  of 
the  lessor,  except  as  required  by  the  mining  operations  of  the  lessee,  who  was 
made  the  sole  judge  of  the  necessity  and  extent  thereof.  It  was  not  a  lease 
of  agricultural  lands  for  agricultural  purposes,  but  of  mineral  lands  for 
mining  purposes.  The  lessee  had  no  right  to  cultivate  the  land,  for  he  could 
simply  mine  and  ship  the  ore.  The  pursuit  of  agriculture  was  prohibited  by 
the  express  covenant  of  the  lessee  to  permit  no  business  to  be  done  upon  the 
premises  'other  than  the  business  of  mining.'  The  evil  aimed  at  by  the 
Constitution  is  long  leases  of  farming  lands  for  farming  purposes,  not  the 
leasing  of  part  of  a  suburban  farm  for  the  erection  of  dwelling  houses,  stores 
or  manufactories,  or  of  a  mine  in  the  bowels  of  the  earth,  with  the  right  to 
bring  ore  to  the  surface  and  ship  it.  Even  if  the  process  of  mining  necessarily 
interferes  to  some  extent  with  the  tilling  of  the  soil  above  the  mine,  it  is 
merely  incidental  and  does-  not  convert  a  mine  lease  into  a  farm  lease." 
Massachusetts  Nat.  Bank  v.  Shinn,  (1900)  163  N;  Y.  360,  67  N.  E.  611, 
affirming  18  App.  Div.  276,  46  N.  Y.  S.  329. 

Division  of  term. —  This  section  cannot  be  evaded  by  cutting  a  term  in 
excess  of  the  limit  prescribed  into  several  successive  terms,  each  in  itself 
within  that  limit.  That  rule  was  enunciated  and  applied  in  Clark  v.  Barnes, 
(1879)  76  N.  Y.  301,  32^  Am.  Rep.  306,  wherein  two  leases,  one  for  eight 
and  the  other  for  twelve  years,  the  latter  to  begin  at  the  expiration  of  the 
former,  were  declared  void.  The  court  said :  *'  If  this  had  been  one  lease 
for  twenty  years,  it  would  unquestionably  have  been  void.  But  the  claim 
is  that,  as  neither  of  these  leases  is  for  a  longer  period  than  twelve  years, 
the  constitution  has  not  been  violated.  But  both  leases  were  executed,  in 
pursuance  of  a  written  agreement,  at  the  same  time,  upon  the  same  considera- 
tion, as  parts  of  the  same  transaction,  and  were  upon  precisely  the  same 
terms;  and  they  may,  therefore,  be  construed  together,  as  if  they  were  con- 
tained in  the  same  instrimient.  If  the  leasing  had  been  by  one  instrument, 
for  these  two  terms,  it  would  not  be  disputed  tliat,  within  the  meaning  of 
the  constitution,  there  would  have  been  a  lease  for  twenty  years;  and  the 
effect  is  the  same,  and  the  construction  must  be  the  same,  under  the  circum- 
stances disclosed  here,  although  the  agreement  is  witnessed  by  two  instru- 
ments instead  of  one.  Otherwise  the  whole  policy  of  the  constitutional  pro- 
vision could  be  defeated,  by  cutting  a  very  long  term  up  into  successive  short 
terms,  by  the  use  of  separate  instruments,  all  executed  at  the  same  time." 

Extent  of  invalidity. —  A  lease  of  agricultural  lands  for  over  twelve  years 
is  void  in  its  entirety  and  is  not  binding  for  any  period.  Clark  y.  Barnes, 
(1879)  76  N.  Y.  301,  32  Am.  Rep.  306. 

Validity  of  life  estate. —  Since  a  life  estate  may  endure  for  more  than 
twelve  years,  life  estates  in  agricultural  lands  apparently  are  within  the 
condemnation  of  this  section  if  accompanied  by  a  reservation  of  rents  or 
services.  The  condemnation,  however,  is  but  partial  and  operates  only  as  a 
limitation  on  the  duration  of  those  estates,  theii  validity  being  unquestioned 
for  the  space  of  twelve  years.  Parish  ▼•  Rogers  (1897)  20  App.  Dhr*  279. 
46  K.  Y.  S.  lOM. 
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§  14.  Restraints  on  alienation  prohibited. 

All  fines,  quarter-sales,  or  other  like  restraints  upon  alienation, 
reserved  in  any  grant  of  land  hereafter  to  be  made  shall  be  void. 

Const.  1846,  Art.  I,  §  15;  continued  without  change  in  Const.  1894, 
Art.  I,  §  14. 

§  15.  Indianfi  land  transactions* 

No  purchase  or  contract  for  the  sale  of  lands  in  this  State,  made 
since  the  fourteenth  day  of  October,  one  thousand  seven  hundred 
and  seventy-five;  or  which  may  hereafter  be  made  of,  or  with 
the  Indians,  shall  be  valid  unless  made  under  the  authority,  and 
with  the  consent  of  the  Legislature. 

Const.  1777,  Art.  XXXVII;  amended,  Const.  1821,  Art.  VII,  §  12*;  amended, 
Const.  1846,  Art.  I,  §  16;  continued  without  change  in  Const.  1894,  Art.  I,  §  15. 

United  States  policy. —  This  section  is  in  full  accord  with  the  policy  of  the 
United  States  government  "  in  prohibiting  all  private  dealings  with  and  pur- 
chases from  Indians,  except  under  the  supervision  of  public  officials  and  with 
the  consent  of  the  legislature."  Seneca  Nation  of  Indians  v.  Christie  (1891) 
126  N.  Y.   122,  27  N.  E.  275. 

Purchase  from  single  Indian.— Under  this  provision  "no  white  person  can 
purchase  any  right  or  title  to  land  from  any  one  or  more  Indians,  either 
individually  or  collectively,  without  the  authority  and  consent  of  the  legisla- 
ture." Goodell  V.  Jackson,  (1832)  20  Johns.  693,  11  Am.  Dec.  351.  See  also 
Lee  V.  Glover,  (1828)  8  Cow.  189.  In  Goodell  v.  Jackson,  supra,  in  reply 
to  the  contention  that  the  provisions  of  this  section  did  not  apply  to  a  pur- 
chase from  a  single  Indian,  the  court  said :  "  Suppose  the  constitution  had 
said,  no  fraudulent  purchases  from  the  Indians  should  be  valid,  would  it  not 
have  reached  a  fraudulent  purchase  from  a  single  Indian?  Suppose  it  had 
said  that  no  robberies,  or  murders  should  be  committed  upon  the  Indians, 
under  pain  of  death,  would  it  not  have  applied  to  a  single  robbery  or  murder  ? 
We  ought  to  give  to  the  words  the  sense  most  suitable  to  the  subject-matter, 
and  construe  them  large  and  equitably  in  favor  of  the  Indians,  for  whose 
protection  they  were  intended.  If  the  Oneida  sachems,  in  council,  had  brought 
a  complaint  to  us,  that  a  member  of  their  tribe,  residing  with  them,  and 
highly  esteemed  by  them,  had  been  defrauded  by  one  of  our  people  of  his 
bounty  lands,  which  his  father  had  purchased  from  us  by  his  blood,  and  they 
had  pointed  to  our  constitution,  and  asked  if  the  legislature  had  authorized 
the  purchase;  if  we  answered  in  the  negative,  but  justified  the  purchase, 
on  the  ground  that  the  constitution  spoke  of  purchases  from  Indians,  and 
not  of  a  purchase  from  an  Indian,  would  their  untutored  minds  be  able  to 
comprehend  the  nicety  of  such  a  distinction,  and  the  sublety  of  such  an 
interpretation?  Would  they  not  say,  or  rather  would  not  the  world  say 
for  them,  that  we  adhered  to  the  letter  and  disregard  the  spirit  of  the 
constitution;  that  we  acted  almost  as  imreasonably  as  the  Roman  general, 
who  concluded  a  truce  with  the  enemy  for  thirty  days,  but  ravaged  their 
territory  in  the  night,  under  the  pretense  that  nights  were  not  within  the 
letter  of  the  compact." 

Materiality  of  residence  of  Indian. —  This  section  is  not  confined  in  terms 
or  spirit  "  to  Indians  residing  with  their  tribe."  Accordingly,  it  has  been 
held  that  the  conveyance  by  an  Indian  resident  in  this  state  of  his  land  by 
deed  to  a  white  person  is  void,  whether  he  resides  at  the  time  with  his  tribe 
ox  not.     Lee  v.  Glover,  (1828)   8  Cow.  \i^ 
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Taxation  of  Indian  lands. —  It  has  been  held  that  chapter  254  of  the  Laws 
of  1840,  authorizing  the  taxation  and  sale  of  Indian  lands  without  any 
reservation  of  the  rights  of  Indian  occupants,  is  unconstitutional  under  this 
section.  The  court  said :  "  There  being  no  saving  of  the  rights  of  Indians, 
the  inevitable  consequence  of  holding  the  taxes  to  be  valid  would  be  that 
the  whole  tribe  might  be  dispossessed  by  the  purchaser  at  the  comptroller's 
sale.  The  reasoning  upon  which  it  has  been  shown  that  the  sale  actually 
made  was  void,  equally  proves  that  these  taxes  were  illegally  imposed.  Such 
l^axes  were  inconsistent  with  the  policy  which  this  state  has  always  observed 
towards  the  Indian  tribes  residing  on  their  reservations  within  this  state. 
Each  of  the  three  constitutions  successively  adopted  by  the  people  of  the 
state  has  contained  a  provision  like  that  in  the  present  constitution."  Fel- 
lows V.  Denniston,  (1861)  23  N.  Y.  420,  reversed  on  other  groimds,  5  Wall. 
761,  18  U.  S.  (L.  ed.)  708.  Furthermore,  it  appears  that  even  though  the 
act  just  referred  to  had  provided  that  the  taxation  and  sale  should  ''not 
affect  the  rights  of  occupancy  of  the  Indians,"  it  would  have  been  void  under 
the  treaties  in  existence  between  the  federal  government  and  the  Indians. 
New  York  Indians,  5  Wall.  761,  18  U.  S.  (L.  ed.)   708. 

§  16.  Retention  of  common  and  statute  law. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  said  colony,  on  the  nineteenth  day  of  April,  one  thousand 
seven  hundred  and  seventy-five,  and  the  resolutions  of  the  Con- 
gress of  the  said  colony,  and  of  the  convention  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy-seven,  which  have  not  since  expired, 
or  been  repealed  or  altered ;  and  such  acts  of  the  Legislature  of 
this  State  as  are  now  in  force,  shall  be  and  continue  the  law  of 
this  State,  subject  to  such  alterations  as  the  Legislature  shall  make 
concerning  the  same.  But  all  such  parts  of  the  common  law,  and 
such  of  the  said  acts,  or  parts  thereof,  as  are  repugnant  to  this 
Constitution,  are  hereby  abrogated. 

Const.  1777,  Art.  XXXV;  amended,  Const.  1821,  Art.  VII,  §  13;  amended, 
Const.  1846,  Art.  I,  §  17;  amended.  Const.  1894,  Art.  I,  §  16. 

Judicial  alteration  of  common  law.— The  courts  are  precluded  from  alter- 
ing such  parts  of  the  common  law  as  are  continued  under  this  section.  Per 
Woodward,  J.,  concurring  in  Gibson  v.  Casein  Mfg.  Co.,  (1913)  157  App. 
Div.  46,  141  N.  Y.  S.  887. 

Determination  of  common  law. —  The  common  law  originated  early  in  the 
history  of  England.  Its  rules  were  principally  retained  in  memory  and 
handed  down  from  generation  to  generation  until  they  became  the  unwritten 
law  of  the  land.  These  rules  were  of  course  applied  in  cases  at  law,  and 
"where  recognized  printed  reports  of  the  English  courts  prior  to  1775  show 
that  the  common  law  on  any  particular  subject  was  by  such  case  established 
and  determined  as  therein  stated,  such  reports  are  the  best  and  highest  evi- 
dence of  such  common  law."  Many  early  decisions,  however,  were  never 
reported;  wherefore,  it  frequently  happens  that  no  case  decided  prior  to  1775 
can  be  found  giving  expression  to  a  principle  admittedly  part  of  the  common 
law;  accordingly,  ''where  the  rules  of  the  conunon  law  relating  to  a  matter 
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under  consideration  are  not  expressly  stated  in  the  reported  cases  of  the 
English  courts  prior  to  1775,  the  statement  of  the  courts  of  this  country  and 
of  England  subsequent  to  that  time,  especially  when  they  do  not  purport  to 
modify  the  common  law,  are  not  only  entitled  to  careful  consideration,  but 
to  great  weight  in  determining  the  common-law  rule  prior  to  1775.  An 
imreserved  statement  by  a  court  as  to  the  common  law  rule  will,  in  the 
absence  of  other  authority,  be  assumed  to  be  based  upon  custom  and  the 
unwritten  law  antedating  such  time."  Waters  v.  Gerard,  (1907)  189  N.  Y. 
302,  82  N.  E.  143,  121  A.  S.  R.  886,  12  Ann.  Cas.  397,  24  L.  R.  A.  (N.  S.) 
985,  affirming  106  App.  Div.  431,  94  N.  Y.  Supp.  702. 

Extent  of  adoption  of  common  law. —  **  The  adoption  by  the  people  of  this 
state  of  such  parts  of  the  common  law,  as  were  in  force  on  the  20th  day  of 
April,  1777,  does  not  compel  us  to  incorporate  into  our  system  of  juris- 
prudence principles,  which  are  inapplicable  to  our  circumstances  and  which 
are  inconsistent  with  our  notions  of  what  a  just  consideration  of  those 
circumstances  demands.  .  .  .  Such  as  were  inconsistent  with  the  spirit 
of  our  institutions,  or  had  special  reference  to  the  physical  conditions  of  a 
country  widely  differing  from  our  own,  never  became  a  part  of  our  law,  upon 
the  orgnization  of  this  state."  Per  Gray,  J.,  in  Brookhaven  v.  Smith,  (1907) 
188  N.  Y.  74,  80  N.  E.  665,  11  Ann.  Cas.  1,  9  L.  R.  A.  (N.  S.)  326,  reversing 
»8  App.  Div.  212,  90  N.  Y.  S.  646;  People  v.  Canal  Appraisers,  (1866)  33 
N.  Y.  461. 

Law  of  waters. — "  The  common  law  of  England,  upon  the  subject  of  the 
rights  of  riparian  owners,  has  but  an  imperfect  application  to  the  situation 
in  a  state  like  this,  with  its  numerous  large  navigable  bodies  of  waters,  in 
bays,  rivers  and  inland  lakes."  The  common-law  rule  that  the  owner  of  lands 
bounded  by  tidal  or  navigable  waters  had  no  right  ito  build  a  pier  below  high- 
water  mark  for  the  convenient  access  to  his  property  and  that  such  a 
structure  was  a  purpresture,  subject  to  removal  at  the  pleasure  of  the  state, 
should  not,  therefore,  be  applied  in  this  state.  On  the  contrary,  the  right 
of  access  should  be  protected  unless  it  has  been  appropriated  by  the  general 
government  to  some  superior  lawful  use  and  a  pier  or  wharf  constructed  by 
a  riparian  owner  cannot  be  arbitrarily  removed  by  a  municipality  owning 
the  under-water  lands.  Brookhaven  v.  Smith,  (1907)  188  N.  Y.  74,  80  N.  E. 
665,  11  Ann.  Cas.  1,  9  L.  R.  A.  (N.  S.)  326,  reversing  98  App.  Div.  212,  90 
N.  Y.  S.  646.  Similarly,  the  rule  of  the  common  law  under  which  the  owner 
of  lands  bounded  by  a  fresh-water  river  not  subject  to  the  flux  and  efflux  of 
the  tide  took  title  to  the  bed  of  the  stream  usque  ad  medium  filcbc  whether 
or  not  the  river  was  in  fact  navigable,  is  not  continued  in  this  state.  The 
title  to  the  bed  of  such  streams  now  reposes  in  the  state,  not  in  riparian 
owners;  and  the  latter  have  no  claim  to  damages  because  of  the  diversion  of 
the  waters  thereof  for  the  purposes  of  a  public  canal.  People  v.  Canal 
Appraisers,  (1865)   33  N.  Y.  461. 

Royal  prerogatives  and  functions. —  Those  parts  of  the  common  law  con« 
sistent  with  the  constitution,  unaltered  by  statute  and  suitable  to  the 
condition  of  the  state,  are  continued  in  force.  Accordingly,  while  the  per- 
sonal prerogatives  of  kinship  are  repugnant  to  .the  constitution  and  are 
therefore  abrogated,  the  sovereignty,  powers,  and  functions  with  which  the 
king  as  the  head  of  the  government  was  invested  at  common  law,  are  com- 
patible therewith  and  by  virtue  of  this  section  devolve  on  the  people  of  the 
state.  Thus  the  state  has  succeeded  to  the  right  which  the  king  had  at 
common  law  to  preference  in  the  payment  of  debts  due  from  an  insolvent, 
and  where  it  has  funds  on  deposit  with  an  insolvent  trust  company,  it  is 
entitled  to  a  preference  in  payment  over  other  depositors  and  creditors  not 
having  a  prior  specific  lien  on  the  assets.  In  re  Carnegie  Trust  Co.,  (1912) 
206  N.  Y.  390,  99  N.  E.  1096,  46  L.  R.  A.  (>J  R.)  260.  affirming  161  App. 
DiT.  606,  136  N.  Y.  S.  464. 
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Tort  liability  of  county. —  In  the  absence  of  statutory  provisions  counties 
are  not  liable  to  private  individuals  for  the  results  of  acts  done  in  the  per- 
formance  of  government  duties  in  so  much  as  that  liability  did  not  attax;h  to 
such  organizations  at  common  law.  Wherefore,  a  county  cannot  be  sued  by 
a  private  individual  for  personal  injuries  sustained  by  him  from  a  defective 
bridge  with  the  maintenance  of  which  the  county  was  chargeable.  Markey  v. 
Queens,  (1898)  154  N.  Y.  675,  49  N.  E.  71,  39  L.  R.  A.  46,  affirming  9  App. 
Div.  627,  41  N.  Y.  S.  1123. 

Liability  of  master  for  injury  to  servant. —  The  rule  of  the  common  law 
conditioning  the  liability  of  a  master  for  accidental  injuries  received  by  his 
servant  on  neglect  by  the  former  of  some  duty  owed  by  him  to  the  latter 
and  on  the  absence  in  the  latter's  conduct  of  any  negligence  contributing  to 
the  accident  is  continued  by  this  section.  Per  Woodward,  J.,  concurring  in 
Gibson  V.  Oasein  Mfg.  Co.,  (1913)  157  App.  Div.  46,  141  N.  Y.  S.  887. 

Lien  of  innkeeper. —  A  lien  for  the  value  of  a  guest's  entertainment  attached 
at  common  law  in  favor  of  an  innkeeper  on  all  the  goods  in  the  rightful 
possession  of  the  guest  although  a  third  person  was  the  owner  thereof.  That 
lien  exists  now  by  virtue  of  this  section.  Waters  v.  Gerard,  (1907)  189 
N.  Y.  302,  82  N.  E.  143,  121  A.  S.  R.  886,  12  Ann.  Cas.  397,  24  L.  R.  A.  (N.  S.) 
958,  affirming  106  App.  Div.  431,  94  N.  Y.  S.  702. 

Challenge  of  juror. —  The  right  of  the  accused  peremptorily  to  challenge  a 
juror  in  cases  of  felony  exists  until  the  juror  is  actually  sworn,  such  having 
been  the  rule  at  common  law.    People  v.  Carpenter,  (1885)  36  Hun  315. 

Appearance  at  trial  of  party  to  civil  suit. —  At  common  law  a  party  to  a 
civil  suit  had  an  absolute  right  personally  to  appear  and  defend  his  interests. 
He  could  not  be  excluded  at  any  stage  of  the  trial.  That  right  exists  now 
by  virtue  of  this  section;  and  an  infraction  thereof  by  the  trial  court  is 
reversible  error.    Chandler  v.  Avery,  (1888)  47  Huh  9,  14  N.  Y.  St.  Rep.  165. 

Charitable  trusts. —  The  English  doctrine  of  indefinite  charitable  uses  is 
inconsistent  with  the  law  of  this  state  and  therefore  is  abrogated  by  this 
section.  Holland  v.  Aloock,  (1888)  108  N.  Y.  312,  16  N.  E.  305,  2  A.  S.  R. 
420,  affirming  40  Hun  372;  Bascom  v.  Albertson,  (1866)  34  N.  Y.  584,  affirm- 
ing 1  Redf.  340  and  overruling  Williams  v.  Williams,.  8  N.  Y.  525. 

Statutes  continued  in  force;  civil  service  laws. —  The  civil  service  laws  in 
force  when  this  section  was  adopted  are  preserved  under  the  clause  providing 
for  the  continuance  of  such  acts  as  were  then  in  force  and  are  not  repugnant 
to  the  Constitution.  Those  laws  are  not  inconsistent  with  or  abrogated  by 
art.  6,  §  9.    People  v.  Lyman,  (1898)   157  N.  Y.  368,  52  N.  E.  132,  affirming 

30  App.  Div.  135,  50  N.  Y.  S.  444,  51  N.  Y.  S.'  641 ;  Chittenden  v.  Wurster. 
(1897)  152  N.  Y.  345,  46  N.  E.  857,  37  L.  R.  A.  809,  reversing  14  App.  Div. 
483,  43  N.  Y.  S.  1035;  People  v.  Roberts,  (1896)  148  N.  Y.  360,  42  N.  E.  1082, 

31  L.  R.  A.  399,  affirming  91  Hun  101,  34  N.  Y.  S.  641,  36  N.  Y.  S.  677. 
Jurisdiction  of  Supreme  Court. —  By  the  Act  of  May  6,  1691,  the  Supreme 

court  was  created  and  was  given  the  same  jurisdiction  as  was  exercised  by  the 
English  courts  of  King's  Bench,  Common  Pleas  and  Exchequer.  That  statute 
was  continued  in  force  by  the  provisions  of  this  section  and  the  Supreme 
Court  has  now,  in  addition  to  its  chancery  jurisdiction  later  conferred,  the 
general  jurisdiction  exercised  by  the  above-mentioned  courts  prior  to  1775. 
Hence,  as  the  court  of  King's  Bench  had  long  recognized  and  enforced  the 
right  of  a  stockholder  of  a  corporation  to  examine  its  books  and  papers, 
the  Supreme  Court  may  now  compel  the  officers  of  a  corporation  to  permit 
an  examination  of  its  books  by  stockholders.  Matter  of  Steinway,  (1899) 
159  N.  Y.  250,  53  N.  E.  1103,  45  L.  R.  A.  461,  affirming  31  App.  Div.  70,  52 
N.  Y.  S.  343. 

Appointment  of  extraordinary  term  of  Supreme  Court  by  governor. — The 
power  of  the  governor  of  the  state  under  section  234  of  the  Code  of  Civil 
Procedure  to  call  extraordinary  terms  of  the  Supreme  Court  is  not  inconsistent 
with,  and  hence  is  not  abrogated  by,  art.  6,  §  2  of  this  Constitution  author- 
izing the  Appellate  Division  to  prescribe  the  times  and  places  for  holding  that 
court.    People  v.  Young,  (1897)  18  App.  Div.  162,  46  N.  Y.  S.  772. 
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Grants  to  municipalities. —  The  Act  of  May  6,  1691,  confirming  certain 
grants  of  lands,  privileges,  and  franchises  to  municipal  corporations  is  con- 
tinued and  made  a  part  of  the  law  of  the  land  by  this  section.  People  v. 
Jessiip,  (1889)  160  N.  Y.  249,  64  N.  E.  682,  reversing  28  App.  Div.  624,  51 
N.  Y.  S.  228. 

§  17.  Royal  and  staie  grants  and  charters  preserved. 

Ohligation  of  debts,  property  rights  and  judicial  pro- 
ceedings preserved. 

All  grants  of  land  within  this  State,  made  by  the  king  of  Great 
Britain,  or  persons  acting  under  his  authority,  after  the  four- 
teenth day  of  October,  one  thousand  seven  hundred  and  seventy- 
five,  shall  be  null  and  void ;  but  nothing  contained  in  this  Consti- . 
tution  shall  affect  any  grants  of  land  within  this  State,  made  by 
the  authority  of  the  said  king  or  his  predecessors,  or  shall  annul 
any  charters  to  bodies  politic  and  corporate,  by  him  or  them  made 
before  that  day;  or  shall  affect  any  such  grants  or  charters  since 
made  by  this  State,  or  by  persons  acting  under  its  authority;  or 
shall  impair  the  obligation  of  any  debts,  contracted  by  the  State 
or  individuals,  or  bodies  corporate,  or  any  other  rights  of  prop- 
erty, or  any  suits,  actions,  rights  of  action,  or  other  proceedings 
in  courts  of  justice. 

Const.  1777,  Art.  XXXVI;  amended,  Const.  1821,  Art.  VII,  §  14;  continued 
without  change  in  Const.  1846,  Art.  I,  §  18,  and  in  Const.  1894,  Art.  I,  §  17. 

Relation  to  article  i,  section  i6. —  Though  by  article  1,  section  16  of  the 
constitution  that  part  of  the  common  law  prevailing  prior  to  1776,  and  not 
inconsistent  with  the  constitution,  is  made  the  law  of  the  land,  only  that 
part  consistent  with  the  exigencies  of  this  state  is  adopted.  The  common- 
law  rule  denying  to  riparian  owners  of  lands  bounded  by  navigable  or  tidal 
streams  the  right  to  build  piers  or  wharves  below  high-water  mark  for  con- 
venient access  to  their  property  and  regarding  such  structures  as  purprestures, 
subject  to  removal  at  the  will  of  the  sovereign  is  not  applicable  in  view  of 
^ographical  conditions  to  this  state  and  the  rights  of  riparian  owners  deriv- 
ing title  from  royal  grants  are  not  limited  thereby.  Brookhaven  v.  Smith, 
(1907)  IBS  N.  Y.  74,  80  N.  E.  665,  11  Ann.  Cas.  1,  9  L.  R.  A.  (N.  S.)  326, 
reversing  98  App.  Div.  212,  90  N.  Y.  S.  646. 

Confirmation  of  grants  generally. —  It  has  been  said  that  although  this 
section  does  not  in  terms  confirm  all  grants  of  land  made  prior  to  October 
14,  1775,  yet,  that  "from  that  day"  this  provision  "has  been  regarded  as 
such  confirmation."  People  v.  Clarke,  (1850)  19  Barb.  120,  affirmed  9  N.  Y. 
349.  The  eflfect,  then,  of  this  section  was  to  continue  and  validate  all  grants 
made  prior  to  October  14,  1775.  Brookhaven  v.  Smith,  188  N.  Y.  74,  80  N.  E. 
665,  11  Ann.  Cas.  1,  9  L.  R.  A.  (N*.  S.)  326,  reversing  98  App.  Div.  212,  90 
N.  Y.  Supp.  646;  People  v.  Jessup,  160  N.  Y.  249,  54  N.  E.  682,  (1889)  28  App. 
Div.  624,  51  N.  Y.  S.  228;  Sage  v.  New  York,  (1897)  154  N".  Y.  61,  47 
N.  E.  1096,  61  A.  S.  R.  592,  38  L.  R.  A.  606;  Brookhaven  v.  Strong,  (1875)  60 
N.  Y.  66;  People  v.  Hand,  reversing  (1913)  158  App.  IHv.  510,  136  N.  Y.  S. 
192,  143  N.  Y.  S.  1138;  Slingerland  v.  International  Contracting  Co.,  (1899) 
43  App.  Div.  216,  60  N.  Y.  S.  12,  affirmed    (1901)    169  N.  Y.  60,  61  N.  E. 
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995,  56  L.  R.  A.  494;  People  v.  Clslrke,  (1851)  10  Barb.  120,  affirmed  9  N.  Y. 
349.  Thus,  it  has  been  held  that  the  royal  grants  to  the  town  of  Southampton 
of  lands  and  waters  at  and  opposite  Potunk  Point  in  Great  South  Bay  are 
preserved  by  this  section.  People  v.  Jessup,  (1889),  160  N.  Y.  249,  54  N.  E. 
682,  reversing  28  App.  Div.  524,  51  N.  Y.  S.  228. 

General  effect  of  provision  as  to  charters. —  The  provision  of  this  section 
relative  to  "  charters  to  bodies  politic  and  corporate  "  is  not  a  restraint  upon 
legislative  power.  Its  object  is  simiply  "to  leave  the  charters  referred  to 
intact  so  far  as  the  operation  of  the  Constitution  itself "  is  concerned. 
Demarest  v.  New  York,  (1878)  74  N.  Y.  161,  affirmed  11  Hun  19;  People 
V.  Hogan,  (1914)  165  App.  Div.  298,  151  N.  Y.  S.  261;  People  v.  Hand,  (1913) 
158  App.  Div.  510,  135  N.  Y.  S.  192,  143  N.  Y.  S.  1138. 

Reserved  authority  over  charter. —  The  legislature  "  in  pursuance  of  a  right 
reserved  may  alter  or  repeal  the  charter  of  a  corporation  without  violating  " 
this  section.  In  re  Reciprocity  Bank,  (1860)  22  N".  Y.  9.  In  that 
case  the  court  said:  "This  constitution  of  1821,  in  force  when  this  bank 
was  chartered,  required  the  assent  of  two-thirds  of  the  members  in 
each  branch  of  the  legislature  to  pass  an  act  *  creating,  altering,  continuing 
or  renewing  any  body  politic  or  corporate.'  The  charter  of  this  bank,  as 
we  have  seen,  reserved  to  the  legislature  the  right  at  'any  time  to  alter, 
modify  or  repeal,  the  act.  The  constitution  of  1846  does  not  require  a  two- 
thirds  vote  in  enacting  laws  of  this  character,  and  the  statute  of  1849, 
imposing  the  liability  in  question  upon  the  stockholders,  was  not  passed 
by  such  a  vote.  It  is  now  urged  that  the  provision  referred  to  in  the  consti- 
tution of  1821  entered  into  the  compact  between  the  state  and  the  corporators 
in  this  institution,  and  therefore,  that  no  act  of  the  legislature  can  be  passed 
affecting  their  rights  as  such,  without  the  assent  of  two-thirds  of  the  mem- 
bers elected  to  each  branch.  To  this  doctrine  we  cannot  assent.  Regarding 
the  reserved  power  to  alter,  modify  or  repeal,  as  a  part  of  the  compact,  its 
literal  and  obvious  interpretation  is,  that  the  franchises  and  privileges 
granted  were  at  all  times  subject  to  abrogation  or  change  by  the  legislative 
power  of  the  state.  The  fundamental  law  might  ^e  changed  either  in  respect 
to  the  constitution  of  the  legislative  body,  the  mode  of  its  action  or  the 
majorities  by  which  it  could  act  in  reference  to  this  or  any  other  subject. 
The  power  reserved  in  this  charter  was  one  to  be  exercised  at  any  time  by 
the  existing  legislative  authority,  however  constituted,  and  in  any  mode 
conforming  to  the  organic  law  of  the  state  for  the  time  being." 

§  18.  Damages  for  injuries  causing  death. 

The  right  of  action  now  existing  to  recover  damages  for  injuries 
resulting  in  death,  shall  never  be  abrogated;  and  the  amount 
recoverable  shall  not  be  subject  to  any  statutory  limitation. 

Const.  1894,  Art.  1,  §  18. 

General  effect. —  The  effect  of  this  section  is  twofold ;  "  it  imposes  a  greater 
liability  on  persons  wrongfully  or  unlawfully  causing  the  death  of  others,  and 
confers  additional  benefits  on  persons  in  whose  favor  a  right  of  aetion  is 
given  for  such  wrongs."  O'Reilly  v.  Utah,  etc.,  Stage  Co.,  (1895)  87  Hun 
406,  34  N.  Y.  S.  358. 

The  "right  of  action"  referred  to  by  this  section  was  the  right  of  action 
given  under  chapter  450  of  the  Laws  of  1847,  as  amended  by  chapter  256  of 
the  Laws  of  1849  and  chapter  78  of  the  Laws  of  1870,  "  and  was  a  right 
of  action  given  for  the  benefit  of  the  husband  or  widow  and  next  of  kin  of 
the  decedent  and  it  was  thus  placed  beyond  any  interference  by  the  Legis- 
.  lature  as  to  its  essential  elements."  This  provision  relates  "  only  to  the 
rights  of  action  arising  under  "  the  laws  of  New  York,  "  and  not  to  the  rights 
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of  action  given  under  foreign  laws  and  enforced  by  a  rule  of  comity/'  Matter 
of  Taylor,  (1911)   144  App.  Div.  634,  129  N.  Y.  S.  378. 

Retrospective  operation. —  This  section  does  not  operate  retrospectively,  and 
hence  does  not  affect  causes  of  action  which  had  occurred  before  it  went  into 
effect.  Isola  v.  Weber,  (1895)  147  N.  Y.  329,  41  N.  E.  704;  OHeilly  v. 
Utah,  etc.,  Stage  Co.,  (1895)  87  Hun  406,  34  N.  Y.  S.  358.  Nor  does  it 
enlarge  the  existing  right  of  the  personal  representative  of  a  person  killed 
by  the  negligence  of  another  to  recover  damages  therefor.  O'Reilly  v.  Utah, 
etc..  Stage  Co.,  (1895)  87  Hun  406,  34  N.  Y.  S.  358.  See  also  Weber  v. 
Third  Ave.,  R.  Co.,  (1894)  12  App.  Div.  512,  42  N.  Y.  S.  789.  However, 
where  a  person  was  injured  before  this  provision  became  effective,  but  death 
did  not  result  until  thereafter,  this  section  was  properly  applicable.  Weber 
V.  Third  Ave.  R.  Co.,  (1894)  12  App.  Div.  512,  42  N.  Y.  S.  789. 

Effect  on  existing  laws. —  This  provision  was  not  intended  to  change  the  law 
previously  existing  beyond  authorizing  the  recovery  of  actual  damages  sus- 
tained in  excess  of  the  limit  which  theretofore  prevailed.  Medinger  v.  Brook- 
lyn Heights  R.  Co.,  (1896)  6  App.  Div.  42,  39  N.  Y.  S.  613. 

Supervision  of  verdict. —  This  section  was  not  intended  to  change  the  super- 
vision of  courts  over  the  verdicts  of  juries  in  this  class  of  cases  and  their 
reduction  when  proper.  Medinger  v.  Brooklyn  Heights  R.  Co.,  (1896)  6  App. 
Div.  42,  39  N.  Y.  S.  613. 

Notice  to  employer. —  It  has  been  intimated  that  if  section  2  of  chapter  600 
of  the  Laws  of  1902,  which  provides  that  *'no  action  for  recovery  of  com- 
pensation for  injury  or  death  under  this  act  shall  be  maintained  unless  notice 
of  the  time,  place  and  cause  of  the  injury,"  shall  be  given  to  the  employer 
within  a  prescribed  time,  be  construed  to  extend  to  all  cases  arising  under 
statutes  and  the  common  law  where  employees  are  concerned,  and  not  to 
eases  arising  "under  this  act,"  as  the  statute  reads,  then  there  is  a  fatal 
disagreement  with  the  provisions  of  this  section.  Rosin  v.  Lidgerwood  Mfg. 
Co.,  (1903)  89  App.  Div.  245,  86  N".  Y.  S,  49.  See  also  Gmaehle  v.  Rosenberg, 
(1904)  178  N.  Y.  147,  70  N.  E.  411,  reversing  (1903)  87  App.  Div.  631,  84 
N".  Y.  S.  1127,  and  affirming  (1903)  83  App.  Div.  339,  82  N.  Y.  S.  366. 

§  19.  Workmen's  compenscdion, 

Nothing  contained  in  this  Constitution  shall  be  construed  to 
limit  the  power  of  the  Legislature  to  enact  laws  for  the  protection 
of  the  lives,  health,  or  safety  of  employees;  or  for  the  payment, 
either  by  employers,  or  by  employers  and  employees  or  otherwise, 
either  directly  or  through  a  State  or  other  system  of  insurance  or 
otherwise,  of  compensation  for  injuries  to  employees  or  for  death 
of  employees  resulting  from  such  injuries  without  regard  to  fault 
as  a  cause  thereof,  except  where  the  injury  is  occasioned  by  the 
willful  intention  of  the  injured  employee  to  bring  about  the  injury 
or  death  of  himself  or  another,  or  where  the  injury  results  solely 
from  the  intoxication  of  the  injured  employee  while  on  duty;  or 
for  the  adjustment,  determination  and  settlement,  with  or  with- 
out trial  by  jury,  of  issues  which  may  arise  under  such  legislation ; 
or  to  provide  that  the  right  of  such  compensation,  and  the  remedy 
therefor  shall  be  exclusive  of  all  other  rights  and  remedies  for 
injuries  to  employees  or  for  death  resulting  from  such  injuries; 
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or  to  provide  that  the  amount  of  such  compensation  for  death 
shall  not  exceed  a  fixed  or  determinable  sum;  provided  that  aU 
moneys  paid  by  an  employer  to  his  employees  or  their  legal  repre- 
sentatives, by  reason  of  the  enactment  of  any  of  the  laws  herein 
authorized,  shall  be  held  to  be  a  proper  charge  in  the  cost  of  oper- 
ating the  business  of  the  employer. 

Amendment  of  1913,  which  was  proposed  as  the  result  of  the  decision  of 
the  Court  of  Appeals  in  the  case  of  Ives  v.  South  Buffalo  R.  Co.,  201  N.  Y. 
271,  94  N.  E.  431,  Ann.  Cas.  1912  B,  156,  holding  that  the  VS^orkmen's  Com- 
pensation Act  of  1910  was  unconstitutional. 

The  Workmen's  Compensation  Law  (Laws  of  1914,  ch.  41)  creating  a  state 
fund  for  the  payment  of  prescribed  compensations  to  be  allowed  employees 
engaged  in  certain  hazardous  employments  for  accidental  injuries  sustained 
by  them  in  the  course  of  their  employment  and  relieving  of  further  liability 
all  employers  who  contribute  their  ratable  share  to  the  fund  or  who  make 
other  adequated  provision  for  compensating  their  employees  according  to 
terms  of  the  law  is  fully  sustained  by  this  section  and  is  not  violative  of 
art.  1,  §  6,  in  depriving  an  employee  accidentally  injured  of  the  right  to  bring 
an  action  for  damages  against  an  employer  who  has  complied  with  the 
requirements  prescribed.  Nor  is  the  act  an  infraction  of  the  provisions  of  the 
14th  amendment  of  the  Federal  Constitution.  Jensen  v.  Southern  Pac.  Co., 
(1915)  215  N.  Y.  514,  109  N.  E.  600,  affirming  167  App.  Div.  945,  152  N".  Y.  S. 
1120.     See  Workmen's  Compensation  Law. 


ARTICLE  11. 

§  1.  QuaXification  of  voters. 

Soldier  and  sailor  vote  in  war  time. 

Every  male  citizen  of  the  age  of  twenty-one  years,  who  shall 
have  been  a  citizen  for  ninety  days,  and  an  inhabitant  of  this 
State  one  year  next  preceding  an  election,  and  for  the  last  four 
months  a  resident  of  the  county  and  for  the  last  thirty  days  a 
resident  of  the  election  district  in  which  he  may  offer  his  vote, 
shall  be  entitled  to  vote  at  such  election  in  the  election  district  of 
which  he  shall  at  the  time  be  a  resident,  and  not  elsewhere,  for 
all  officers  that  now  are  or  hereafter  may  be  elective  by  the  people ; 
and  upon  all  questions  which  may  be  submitted  to  the  vote  of  the 
people,  provided  that  in  time  of  wiar  no  elector  in  the  actual  mili- 
tary service  of  the  State,  or  of  the  United  States,  in  the  army  or 
navy  thereof,  shall  be  deprived  of  his  vote  by  reason  of  his  absence 
from  such  election  district ;  and  the  Legislature  shall  have  power 
to  provide  the  maimer  in  which  and  the  time  and  place  at  which 
such  absent  electors  may  vote,  and  for  the  return  and  canvass  of 
their  votes  in  the  election  districts  in  which  they  respectively 
reside. 
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Const.  177,  Art.  VII;  amended,  Const.  1821,  Art.  II,  §  1;  amended  in  1826; 
amended,  Const.  1846,  Art.  II,  §  1;  amended  in  1864  and  in  1874;  amended. 
Const.  1894,  Art.  II,  §  1. 

Relation  to  article  2,  section  4. —  The  constitution  contains  no  restriction 
upon  the  right  to  vote  insured  by  this  section  **  and  the  only  express  power 
given  to  the  legislature  in  reference  to  it  is  to  enact  laws  '  for  ascertaining  by 
proper  proofs  the  citizens  who  shall  be  entitled  to  the  right  of  suffrage.'" 
People  V.  Wappingers  Falls,  (1894),  83  Hun  130  31  N.  Y.  S.  768,  affirmed 
(1895)  144  N.  Y.  616,  39  N.  E.  641. 

Relation  to  article  12,  section  i. —  This  section  is  general  and  relates  only 
to  the  general  governmental  affairs  of  the  state,  while  article  12,  section  1, 
which  has  reference  to  the  organization  of  cities  and  incorporated  villages 
and  restricts  their  powers  so  as  to  prevent  abuses  in  taxation  and  in  the  con- 
tracting of  debts,  is  local  and  relates  to  the  business  or  private  affairs  of  the 
municipalities  specified.  Accordingly,  when  construed  together,  neither  sec- 
tion is  violated  by  a  statute  (L.  1898,  ch.  269,  art.  2,  §  5)  which  defines  the 
qualifications  of  voters  in  the  village  of  Fulton  and  requires  that  a  voter,  in 
order  to  vote  upon  a  proposition  that  the  village  establish  a  system  of  water 
works  and  issue  bonds  for  the  purpose,  "must  be  entitled  to  vote  for  an 
officer,  and  he  or  his  wife  must  also  be  the  owner  of  property  in  the  village." 
Such  a  statute  is  in  accordance  with  the  established  policy  of  the  state  to 
limit  the  right  of  suffrage  as  to  the  business  or  "financial  affairs  of  its  various 
villages  to  the  taxpayers  of  a  municipality,  and  is  fully  justified  by  these 
provisions  of  the  organic  law.  Spitzer  v.  Fulton,  (1902)  172  N.  Y.  285,  64 
N.  E.  957,  92  A.  S.  R.  736,  affirming  61  App.  Div.  612,  69  N.  Y.  S  1146. 

Restriction  of  candidates;  article  10,  section  2. —  Where  the  legislature  has 
the  privilege  under  article  10,  section  2  of  prescribing  either  election  or 
appointment  as  the  mode  of  filling  an  office,  it  may  in  its  discretion,  when 
conferring  on  the  elector  the  power  to  elect  to  that  office,  limit  the  number 
from  whom  he  may  select.  Such  a  limitation  in  no  wise  abridges  the  right 
of  the  elector  to  vote  for  all  elective  officers.  Thus  chapter  80,  Laws  of  1853, 
declaring  that  no  supervisor  of  any  town  shall  be  elected  or  appointed  to  hold 
the  office  of  superintendent  of  the  poor  is  not  violative  of  this  section.  People 
v.  Clute,  (1872)  50  N.  Y.  451,  10  Am.  Rep.  508,  reversing  63  Barb.  356. 
In  that  case  the  court  said :  "  Certainly,  if  the  legislature  may  say  to  the 
voter,  you  shall  not  vote  for  any  for  this  office,  but  it  shall  be  appointive; 
it  may  say  you  shall  not  vote  for  any  one  for  this  office  who  is  not  free  from 
this  disqualification  which  we  now  declare.  .  .  .  The  legislature  may 
not  put. upon  any  elector  a  personal  restriction  from  voting  for  any  officer 
who  may  be  elective,  or  whom  it  may  declare  elective,  save  such  restriction 
as  is  imposed  by  the  constitution,  for  from  that  it  is  especially  prohibited. 
But  it  may,  in  the  exercise  of  its  judgment  for  the  public  good,  limit  the 
number  from  whom  the  elector  may  select,  for  thus  to  legislate  is  within  the 
general  and  sovereign  power  of  legislation,  which  it  constitutionally  possesses." 

Exclusiveness  of  qualifications  generally. —  As  this  section  expressly  desig- 
nates the  persons  who  are  entitled  to  vote  at  elections,  it  has  the  effect  "to 
negative  the  right  of  the  elective  franchise  to  all  others,  and  the  maxim 
expreasio  uniua  est  exchiaio  alterius  is  apprlicable  to  its  construction." 
Hopper  y.  Britt,  (1911)  203  N.  Y.  144,  96  N.  E.  371,  Ann  Cas.  1913B  172, 
37  L.  R.  A.  (N.  S.)  825,  reversing  146  App.  Div.  363,  131  N.  Y.  S.  135;  People 
V.  Pease,  27  N.  Y.  45,  84  Am.  Dec.  242;  People  v.  Barber,  (1888)  48  Hun  198, 
15  N.  Y.  St.  Rep.  601;  Ahern  v.  Elder,  (1909)  195  N.  Y.  493,  88  N.  E. 
1059,  affirming  130  App.  Div.  900,  115  N".  Y.  S.  1108;  In  re  Gage,  (1894) 
141  N.  Y.  112,  35  N.  E.  1094,  25  L.  R.  A.  781. 

Right  of  women  to  vote. —  A  woman,  not  being  a  "  male  citizen  "  within  the 
provision  of  this  section,  is,  of  course,  excluded  from  the  privilege  of 
voting.  In  re  Gage,  (1894)  141  N.  Y.  112,  35  N.  E.  1094,  25  L.  R.  A.  781, 
affirming  Matter  of  Cancellation,  -5  Misc.  375,  26  N*.  Y.  S.  167;  People  v. 
Barber,  (1888)  48  Hun  198,  15  N.  Y.  St.  Rep.  601.    Therefore,  it  follows  that 
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the  Act  of  1802  (ch.  214,  Laws  1892),  conferring  upon  women  the  right  to 
vote  for  school  commissioners,  is  unconstitutional.  In  re  Gage,  (1894)  141 
N.  Y.  112,  35  N.  E.  1094,  25  L.  R.  A.  781,  affirming  Matter  of  Cancellation,  5 
Misc.  375,  26  N.  Y.  S.  167.*  Furthermore,  a  woman  who  violates  this  section 
by  voting  at  an  election  may  properly  be  convicted  under  a  statute,  which 
provides  that  "  any  person  not  duly  qualified  to  vote  imder  the  laws  of  this 
state,  who  shall  knowingly  vote,  or  offer  to  vote,  at  any  general  or  special 
town  or  charter  election  in  this  state,  shall  be  adjudged  guilty  of  a  mis- 
demeanor."   People  V.  Barber,  (1888)  48  Hun  198,  15  N.  Y.  St.  Rep.  601. 

Burden  of  pro<>f  as  to  citizenship. —  If  a  voter  is  proved  to  have  been  alien 
born,  and  there  is  prima  facie  evidence  that  he  has  not  become  naturalized 
the  burden  of  showing  that,  he  has  become  a  citizen  is  cast  on  the  party 
desiring  to  retain  the  vote.  But  where  the  evidence  is  merely  that  an  alien 
born  has  voted,  the  presumption  is  that  he  voted  legally,  and  had  qualified 
himself  by  naturalization.  People  v.  Pease,  (1863)  27  N.  Y.  45,  84  Am.  Dec. 
242,  affirming  30  Barb.  588. 

Disqualification  by  inferior  tribunal. —  Apparently,  one  duly  qualified  to 
vote,  as  provided  by  this  section,  cannot  be  deprived  of  that  right  by  an 
inferior  tribunal;  the  officers  presiding  at  an  election  determine  the  question 
at  their  peril,  and  are  liable  to  him  in  damages,  in  case  of  an  erroneous 
determination  that  he  is  disqualified,  and  a  rejection  of  his  vote.  Silvey  v. 
Lindsay,  (1887)  107  N.  Y.  65,  13  N.  E.  444,  reversing  42  Hun  116,  5  N.  Y. 
St.  Rep.  157. 

Improper  questioning  by  inspectors. —  The  jurisdiction  of  inspectors  of 
election,  under  the  statute  of  1842  defining  their  powers  and  duties  (ch.  130, 
Laws  of  1843,  title  4)  in  questioning  a  person  challenged,  is  limited  to  inquiries 
in  reference  to  his  place  of  residence  and  qualifications  as  'an  elector,  as 
prescribed  by  this  section  and  by  section  2  of  this  article.  Accordingly, 
where  a  person  offering  to  vote  was  callenged  as  a  deserter,  but  refused  to 
answer  questions  upon  that  subject,  and,  thereupon,  his  vote  wa-s  rejected  by 
the  inspectors,  they  acted  without  authority,  and  were  liable  to  an  action  for 
the  damages  resulting  therefrom.  Groetcheus  v.  Mathewson,  (1875)  61  N".  Y. 
420,  reversing  5  Lans.  214. 

Office  not  named  on  ballot. —  This  provision  confers  the  rignt  to  vote  for  a 
person  for  every  office  required  by  law  to  be  filled  at  the  election  at  which 
the  voter  desires  to  vote,  and  any  law  which  prohibits  him  from  so  doing  is 
void.  Accordingly,  section  104  of  the  El-ection  Law  (ch.  680  of  the  Laws  of 
1892)  must  be  construed  to  give  a  voter  the  right  not  only  to  vote  for  any 
person  for  an  office  named  on  the  official  ballot,  but  also  for  an  office  which 
ought  to  have  been  named  thereon,  but  which  has  been  omitted  therefrom  by 
the  neglect  of  the  official  charged  with  the  duty  of  its  preparation.  People  v. 
Wappingers  Falls,  (1894)  83  Hun  130,  31  N  Y.  S.  578,  affirmed  (1895)  144 
N.  Y.  616,  39  N.  E.  641. 

Fraudulent  vote  in  another's  name. —  Inspectors  of  election  cannot  refuse 
a  qualified  voter  his  rights  to  vote  merely  because  some  person  ,had  fraudu- 
lently voted  in  his  n«jne.  People  v.  Doe,  (1905)  109  App.  Div.  670,  96 
N.  Y.  S.  389. 

Registration  in  cities  of  first  class.—  The  provisions  of  chapter  521  of  the 
Laws  of  1908  are  not  unreasonable  and  do  not  controvert  this  section  in  so 
far  as  they  require  the  electors  in  cities  of  one  million  or  more  inhabitants  to 
sign  the  public  copy  of  the  register  when  they  can  write  and  to  truthfully 
answer  the  statutory  questions  propounded  to  them  when  they  cannot  write. 
**  It  is  matter  of  common  knowledge  that  the  great  centers  of  population  offer 
peculiar  opportunities  for  fraud  and  corruption  in  the  conduct  of  elections, 
which  can  be  prevented  or  minimized  only  by  special  regulations  adapted 
to  the  conditions  out  of  which  these  evils  arise.  Thus  it  is  that  primaries 
and  elections  in  cities  have 'to  be  hedged  about  by  statutory  provisions  that 
are  not  deemed  necessary  in  villages  and  towns.  The  same  reasons  which 
underlie  the  distinction  drawn  between  cities  and  rural  communities  apply 
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to  the  classification  of  cities,  for  difficulty  of  preserving  the  purity  of  the 
electorate  increases  in  geometrical  ratio  with  the  density  and  size  of  popula- 
tion. It  is  competent,  therefore,  for  the  legislature  to  prescribe  such  reasonable 
regulations  as  are  designed  to  secure  accurate  information  concerning  the 
qualifications  of  voters,  and  that  necessarily  includes  some  method  of  identifi- 
cation." Ahem  v.  Elder,  (1909)  195  N.  Y.  493,  88  N.  E.  1059,  affirming  130 
App.  Div.  900,  115  N.  Y.  S.  1108. 

Election  districts. —  The  word  '^  elsewhere,"  as  used  in  this  section  means 
some  other  election  district  polling  place  than  that  for  the  election  district  in 
which  the  voter  resides.  Accordingly,  a  polling  place  in  a  city  for  a  town 
outside  of  the  city,  at  which  residents  of  the  town  only  and  not  residents  of 
the  city  are  allowed  to  vote,  can  be  established  or  authorized  by  the  legis- 
lature without  a  violation  of  this  section.  *'A11  that  the  constitution  requires 
is  that  the  elector  must  vote  at  the  polling  place  designated  by  law  for 
casting  the  vote  of  the  districts  where  he  resides,  and  the  validity  of  his 
vote  is  not  affected  by  the  circumstance  that  the  place  is  located  on  the 
wrong  side  of  an  imaginary  line.  When  he  does  that  he  votes  in  the  district 
of  his  residence  and  not  elsewhere,  within  the  spirit,  and  even  within  the 
letter  of  the  constitution."  People  v.  Carson,  (1898)  155  N.Y.  491,  50  N.  E. 
292,  affirming  86  Hun  617,  35  N.  Y.  S.  1114. 

The  words  "having  a  population,"  as  used  in  this  section  when  construed 
as  a  part  of  the  whole  of  the  entire  Constitution,  are  to  be  understood  as 
limited  to  the  resident  citizen  population  of  the  county.  "  When  the  consti- 
tution makes  the  population  of  a  county  or  district  the  measure  of  civil  or 
political  rights  it  is  doing  no  violence  to  language  to  say  that  it  refers  to 
the  citizen  population,  which  alone  has  any  standing  in  measuring  or  deter- 
mining political,  governmental  or  civil  rights.  The  constitution,  in  its  politi- 
cal aspects,  is  concerned  only  with  the  citizenship  of  the  state ;  aliens  have  no 
rights  except  to  an  equal  administration  of  the  law,,  and  it  cannot  be  pre- 
sumed that  in  making  the  constitution  of  1894,  which  introduced  this  new 
limitation,  the  convention  or  the  people  who  adopted  it  had  any  idea  that 
they  were  giving  to  aliens  in  any  part  of  the  state  the  power,  by  their  mere 
presence  in  any  given  locality,  to  determine  the  political  or  civil  rights  of  any 
citizen  of  this  state."  Matter  of  Silkman,  (1903)  88  App.  Div.  102,  84 
N.  Y.  S.  1025,  per  Woodward,  J.   (concurring). 

§  2.  Persons  excluded  from  right  of  suffrage, 

No  person  who  shall  receive,  accept,  or  offer  to  receive,  or  pay, 
offer  or  promise  to  pay,  contribute,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  compensation  or  reward  for  the  giving  or  withholding  a  vote 
at  an  election,  or  who  shall  make  any  promise  to  influence  the 
giving  or  withholding  any  such  vote,  or  who  shall  make  or  become 
directly  or  indirectly  interested  in  any  bet  or  wager  depending 
upon  the  result  of  any  election,  shall  vote  at  such  election ;  and 
upon  challenge  for  such  cause,  the  person  so  challenged,  before  the 
officers  authorized  for  that  purpose  shall  receive  his  vote,  shall 
swear  or  affirm  before  such  officers  that  he  has  not  received  or 
offered,  does  not  expect  to  receive,  has  not  paid,  offered  or  prom- 
ised to  pay,  contributed,  offered  or  promised  to  contribute  to 
^another,  to  be  paid  or  used  any  money  or  other  valuable  thing  as 
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a  compensation  or  reward  for  the  giving  or  withholding  a  vote  at 
such  election,  and  has  not  made  any  promise  to.  influence  the  giv- 
ing or  withholding  of  any  such  vote,  nor  made  or  become  directly 
or  indirectly  interested  in  any  bet  or  wager  depending  upon  the 
result  of  such  election.  The  Legislature  shall  enact  laws  exclud- 
ing from  the  right  of  suffrage  all  persons  convicted  of  bribery  or 
of  any  infamous  crime. 

Const.  1821,  Art.  II,  >§  2;  amended.  Const.  1846,  Art.  II,  §  2;  amended, 
1874;  amended,  Const.  1894,  Art.  II,  §  2. 

The  word  "  convicted  "  must  be  construed  to  imply  a  judgment  based  on  a 
verdict  of  guilty.  "  The  duty  to  disfranchise  a  person  convicted  of  bribery 
or  any  infamous  crime  imposed  by  the  constitution  upon  the  legislature 
authorizes  such  disfranchisement  only  upon  a  conviction  in  the  more  com- 
prehensive sense  of  that  term,  that  is  to  say,  upon  a  judgment  based  on  a 
verdict  of  guilty,  and  that  a  person  is  not  convicted  within  the  meaning  of 
the  constitution  or  tlie  statutes  enacted  in  pursuance  thereof  against  whom 
sentence  has  been  suspended  after  verdict."  Wherefore  a  person  against  whom 
sentence  has  been  suspended  after  <a  verdict  of  guilty  is  not  liable  to  indict- 
ment for  voting  at  an  election  as  not  qualified  therefor  in  violation  of  the 
provisions  of  the  statute  (Penal  Code,  §  41-e  as  amended  by  ch.  371,  Laws  of 
1901).  People  v.  Fabian,  (1908)  192  N.  Y.  443,  85  N.  E.  672,  15  Ann.  Cas. 
100,  127  A.  S.  R.  917,  18  L.  R.  A.  (N.  S.)  684,  reversing  126  App.  Div.  89,  111 
N.  Y.  S.  140. 

Promise  to  remit  salary  as  bribe. —  Apparently,  the  promise  of  a  candidate 
to  perform  the  duties  of  an  officer  at  a  less  salary  than  that  prescribed  by  law 
is  a  bribe  within  the  meaning  of  this  section.  People  v.  Thornton,  (1881) 
25  Hun  456. 

Improper  challenge. —  Inspectors  of  election  cannot  challenge  and  question 
a  voter  on  grounds  not  affecting  the  qualifications  prescribed  by  this  section 
and  by  section  1  of  this  article.  Accordingly,  they  may  become  liable  in  an 
action  for  damages  to  a  person  to  whom  they  deny  the  privilege  of  voting  on 
accoimt  of  his  refusal  to  answer  a  question  not  -sanctioned  by  these  pro- 
visions.    Goetcheus  v.  Mathewson,  (1875)  61  N.  Y.  420,  reversing  5  Lans.  214. 

Offer  of  bribe  as  disqualification  for  office. —  This  section  withdraws  the 
right  to  vote  at  an  election  from  any  person  who  shall  either  accept  or  offer 
a  bribe  for  the  giving  or  withholding  of  a  vote  at  that  election.  It  does  not 
purport,,  however,  to  render  one  guilty  of  those  offenses  ineligible  to  hold 
office;  and  in  view  of  the  well-settled  canon  of  construction  that  when  the 
<I!onstitution  defines  an  offense  and  imposes  a  penalty  therefor,  the  penalty 
specified  is  exclusive,  this  section  should  not  be  construed  to  debar  from  office 
a  candidate  offering  a  bribe.  Accordingly,  a  candidate  for  the  office  of  county 
judge  is  not  disqualified  from  serving  in  that  capacity  because  he  offered 
before  his  election  to  remit  to  the  county  a  portion  of  his  salary.  People  v. 
Thornton,   (1881)   25  Hun  466. 

§  3.  Voting  residence. 

For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence,  by  reason  of  his  presence  or  absence, 
while  employed  in  the  service  of  the  United  States;  nor  while 
engaged  in  the  navigation  of  the  waters  of  this  State,  or  of  the 
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United  States,  or  of  the  high  seas ;  nor  while  a  student  of  any  semi- 
nary of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  expense 
or  by  charity;  nor  while  confined  in  any  public  prison. 

Const.  1846,  Art.  II,  §  3;  amended.  Const.  1894,  Art.  II,  §  3. 

General  effect  of  section. —  TMs  section  disqualifies  no  one;  confers  no 
right  upon  any  one.  "  It  simply  eliminates  from  those  circumstances  the  fact 
of  presence  in  the  institution  named  or  included  within  its  terms.  It  settles 
the  law  as  to  the  effect  of  such  presence,  and  as  to  which  there  had  before 
been  a  difference  of  opinion,  and  declares  that  it  does  not  constitute  a  test 
of  a  right  to  vote,  and  is  not  to  be  so  regarded."  Silvey  v.  Lindsay,  (1887) 
107  N.  Y.  &5,  13  N.  E.  444,  reversing  42  Hun  116,  5  N.  Y.  St.  Rep.  157;  In  re 
Goodman,  (1895)  146  N.  Y.  284,  40  N.  E.  769,  affirming  84  Hun  53,  31 
N.  Y.  S.  1043.  See  also  In  re  Garvey,  (1895)  147  N.  Y.  117,  41  N.  E.  439, 
modifying  84  Hun  611,  32  N.  Y.  S.  689. 

Purpose  of  section. —  The  mischief  against  which  this  section  is  aimed  is 
"  the  participation  of  an  unconcerned  body  of  men  in  the  control  through  the 
ballot-box  of  municipal  affairs  in  whose  further  conduct  they  have  no  interest, 
and  from  the  mismanagement  of  which  by  the  officers  their  ballots  might, 
elect,  they  sustain  no  injury."  Silvey  v.  Lindsay,  (1887)  107  N.  Y.  55,  13 
N.  E.  444,  reversing  42  Hun  116,  5  N.  Y.  St.  Rep.  157. 

Meaning  of  residence. —  "The  domicil  or  home  requisite  as  a  qualification 
for  voting  purposes  means  a  residence  which  the  voter  voluntarily  chooses 
and  has  a  right  to  take  as  such,  and  which  he  is  at  liberty  to  leave,  as  interest 
or  caprice  may  dictate,  but  without  any  present  intention  to  change  it." 
People  V.  Cady,  (1894)   143  N.  Y.  100-,  37  N.  E.  673,  25  L.  R.  A.  399. 

Prison  as  residence. —  Under  no  circumstances  is  a  prison  the  residence  of 
its  inmates  within  the  purview  of  this  section.  Thus,  one  who  had  been 
confined  in  the  "  Tombs  "  for  seven  years  does  not  acquire  a  legal  residence 
there  though  his  confinement  was  on  successive  terms  of  six  months  ordered 
in  each  instance  at  his  application  and  request  and  though  during  the  period 
thereof  he  was  allowed  unusual  liberty  by  the  warden  of  the  prison.  "  The 
Tombs  is  not  a  place  of  residence.  It  is  not  constructed  or  mainitained  for 
that  purpose.  It  is  a  place  of  confinement  for  all  except  the  keeper  and  his 
family,  and  a  person  cannot  under  the  guise  of  a  commitment  or  even  without 
any  commitment,  go  there  as  a  prisoner,  having  a  right  to  be  there  only  as 
a  prisoner,  and  gain  residence  there."  People  v.  Cady,  (1894)  143  N.  Y.  100, 
37  N.  E.  673,  25  L.  R.  A.  399. 

Effect  of  intention  of  student. —  The  bare  intention  of  a  student  as  mani- 
fested by  his  presence  at  a  seminary  to  change  his  residence  thereto  is  not 
potent  to  except  his  case  from  the  mandate  of  this  section  that  residence 
shall  neither  be  gained  nor  lost  for  the  purposes  of  voting  by  a  sojourn  at  a 
seminary  of  learning.  In  re  Barry,  (1900)  164  N.  Y.  18,  58  N.  E.  12,  52  L.  R.  A. 
831;  In  re  Garvey,  (1895)  147  N.  Y.  117,  41  N.  E.  439,  modifying  84  Hun  611, 
82  N.  Y.  S.  689;  In  re  Goodman,  (1895)  146  N.  Y.  284,  4()  N.  E.  769,  affirming 
84  Hun  53,  31  N.  Y.  S.  1043;  Matter  of  McCormack,  (1903)  86  App.  Div. 
362,  83  N.  Y.  S.  847.  Thus,  a  student  is  not  qualified  to  vote  in  the  election 
district  wherein  the  seminary  which  he  attends  is  situate,  by  reason  of  the 
fact  that  in  entering  the  seminary  he  renounced  all  other  residences  or  homes 
and  agreed  to  remain  there  until  assigned  to  duty  after  graduation.  In  re 
Barry,  (1900)   164  N.  Y.  18,  58  N.  E.  12,  52  L.  R.  A.  831. 

Actual  change  of  residence  by  student. —  The  presence  of  a  student  in  an 
institution  of  learning  does  not  absolutely  prevent  him  from  changing  his 
former  legal  residence.  If  circumstances  independent  of  his  presence  at  the 
seminary  clearly  evince  an  actual  change  of  residence  thereto,  the  student 
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ia  entitled  to  vote  in  the  election  district  wherein  the  seminary  is  situated. 
In  re  Barry,  (1900)  164  N.  Y.  18,  58  N.  E.  12,  62  L.  R.  A.  831;  In  re  Garvey, 
(1896)  147  N.  Y.  117,  41  N.  E.  439,  modifying  84  Hun  611,  32  N.  Y.  S.  689; 
In  re  Goodman,  (1895)  146  N.  Y.  284,  40  N.  E.  769,  affirming  84  Hun  53,  31 
N.  Y.  S.  1043;  Matter  of  McCormack,  (1903)  86  App.  Div.  362,  83  N.  Y.  S.  847. 
In  the  Matter  of  Goodman,  supra,  after  stating  that  the  taere  taking  of  rooms 
in  a  seminary  by  a  student  with  the  intent  to  establish  his  residence  there, 
did  not  effect  a  change  in  his  legal  residence,  the  court  said :  "  We  do  not 
mean  to  say  that  a  voter  may  not  change  his  legal  residence  into  a  new 
district  in  spite  of  the  fact  that  he  becomes  a  student  in  an  institution  of 
learning  therein,  but  the  facts  to  establish  such  a  change  must  be  wholly 
independent  and  outside  of  his  presence  in  the  new  district  as  a  student,  and 
should  be  very  clear  and  convincing  to  overcome  the  natural  presumption. 
.  .  .  .  The  intention  to  change  is  not  alone  sufficient.  It  must  exist  but 
must  concur  with  and  be  manifested  by  resultant  acts  which  are  independent 
of  the  presfence  as  a  student  in  the  new  locality.  It  is  only  in  quite  excep- 
tional cases  that  a  result  could  be  reached  and  nothing  in  the  one  before  us 
takes  the  situation  out  of  the  constitutional  rule."  That  statement  of  the 
law  was  quoted  with  approval  in  the  Matter  of  Garvey,  supra.  The  court  in 
that  case  made  these  additional  remarks  in  its  own  behalf:  **  We  have  to  say 
in  conclusion  that  imless  the  rule  laid  down  in  the  Goodman  case  and  fol- 
*  lowed  in  the  case  at  bar  is  rigidly  enforced  the  constitutional  provision  now 
construed  will  be  nullified.  It  may  be  urged  that  the  enforcement  of  this  rule 
will  render  it  well  nigh  impossible  for  a  student  to  establish  a  residence  in 
a  seminary  of  learning,  but  the  very  obvious  answer  is  that  the  letter  and 
spirit  of  the  oonbtitution  contemplates  such  a  result;  the  sojourn  of  the 
student  is  assmned  to  be  temporary,  and  the  law  preserves  to  him  his  former 
residence,  notwithstanding  his  absence  therefrom."  The  court  there  held, 
however,  that  a  student  who  on  entering  a  seminary  had  notified  the  regis- 
trar of  the  election  district  wherein  he  formerly  resided  to  strike  his  name 
from  the  list  of  the  registered  voters  of  that  district,  and  who  for  the  pur- 
poses of  his  eclesiastical  status  had  acted  on  the  presumption  that  his  resi- 
dence was  actually  changed,  had  sufficiently  manifested  a  purpose  to  change 
his  legal  residence  and  that  he  was  therefore  entitled  to  vote  in  the  district 
wherein  the  seminary  was  situated. 

The  intention  of  the  inmate  of  an  asylum  or  other  charitable  institution 
to  change  his  residence  to  the  place  at  which  the  asylum  or  institution  is 
located  will  not  except  his  case  from  the  operation  of  this  section,  the  stay 
of  an  inmate  of  such  an  institution  being  conditioned  upon  and  limited  to  the 
duration  of  the  charity  which  he  enjoys  without  regard  to  his  personal 
desire  in  the  matter.  Silvey  v.  Lindsay,  (1887)  107  N.  Y.  ^,  13  N.  E.  444, 
reversing  42  Hun  116,  5  N.  Y.  St.  Rep.  167 

Soldiers'  Home  as  asylum. —  The  Soldiers'  Home,  incorporated  under  the 
act  of  1876  (ch.  270,  Laws  of  1876),  is  an  "  asylum''  within  the  purview  of 
this  section,  being  supported  at  the  public  expense.  Accordingly,  its  inmates 
neither  gain  nor  lose  residence  for  the  purpose  of  voting  by  reason  of  their 
sojourn  therein.  Silvey  v.  Lindsay,  (1887)  107  N.  Y.  55,  13  N.  E.  444,  revers- 
ing 42  Hun  116,  6  N.  Y.  St.  Rep.  157. 

§  4.  RegistroMon  of  voters. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the  citi- 
zens who  shall  be  entitled  to  the  right  of  suffrage  hereby  estab- 
lished, and  for  the  registration  of  voters ;  which  registration  shall 
be  completed  at  least  ten  days  before  each  election.  Such  regis- 
tration shall  not  be  required  for  town  and  village  elections  except 
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by  express  provision  of  law.  In  cities  and  villages  having  five 
thousand  inhabitants  or  more,  according  to  the  last  preceding 
statQ  enumeration  of  inhabitants,  voters  shall  be  registered  upon 
personal  application  only;  but  voters  not  residing  in  such  cities 
or  villages  shall  not  be  required  to  apply  in  person  for  registra- 
tion at  the  first  meeting  of  the  officers  having  charge  of  the  regis- 
try of  voters. 

Const.  1821,  Art.  II,  §  3;  continued  without  change  in  Const.  1846,  Art.  II, 
§  4;  amended.  Const.  1894,  Art.  II,  §  4. 

Registration  by  rural  residents. —  This  section  "in  providing  that  voters 
residing  in  rural  districts  shall  not  be  required  to  Apply  in  person  at  the  first 
meeting  of  the  officers  having  charge  of  the  registry  of  voters,  necessarily 
implies  that  such  voters  may  be  registered  at  that  meeting  without  applying 
in  person."  Fraser  v.  Brown,  (1911)  203  N.  Y.  136,  96  N.  E.  365,  Ann.  Cas. 
1913B  14,  reversing  146  App.  Div.  898, 131 N".  Y.  S.  1115.  See  also  Rupert  v.  Rees, 
( 1914)  212  N.  Y.  514,  106  N.  E.  323,  reversing  164  App.  Div.  922,  149  N.  Y.  S. 
1108.  Accordingly,  section  6  of  chapter  649  of  the  Laws  of  1911,  providing 
that  all  voters  residing  outside  of  cities  or  villages  with  a  population  of  five 
thousand  or  more  whose  names  do  not  appear  on  the  poll  book  of  the  last 
general  election  shall  apply  in  person  in  order  to  be  registered,  is  uncon- 
stitutional. Fraser  v.  Brown,  (1911)  203  N.  Y.  136,  96  N.  E.  S65,  Ann.  Cas. 
1913B  14,  reversing  146  App.  Div.  898,  131  K  Y.  S.  1115.  Likewise,  the 
provision  of  section  159  of  the  Election  Law,  as  amended  by  chapter  820  of 
the  Laws  of  1913,  "requiring  proof  by  the  affidavits  in  the  form  prescribed 
of  himself  and  two  qualified  electors  as  the  condition  of  the  registration  of  an 
elector  without  his  personal  appearance  at  the  first  meeting  of  the  registry 
board  in  districts  outside  a  city  or  village  having  five  thousand  inhabitants 
or  more,"  violates  this  section.  Rupert  v.  Rees,  (1914)  212  N.  Y.  514,  106 
N.  E.  323,  reversing  164  App.  Div.  922,  149  N.  Y.  S.  1108.  In  the  case  last 
cited  it  was  said :  "  The  requirement  is  expressed  in  such  plain  and  positive 
terms  as  to  leave  no  doubt  of  the  legislative  intent.  There  is  thus  no  room 
for  construction.'  The  ccjurt  in  Matter  of  Fraser  v.  Brown  (203  N.  Y.  136), 
condemned  as  unconstitutional  a  statute  which  directly  required  the  personal 
appearance  of  voters  residing  outside  of  cities  or  villages  having  a  population 
of  five  thousand  or  more,  whose  names  do  not  appear  on  the  poll  book  of 
the  last  general  election.  We  now  hold  that  a  statute  which  indirectly 
accomplishes  the  same  result  is  equally  void  as  being  in  violation  of  the 
express   constitutional   provision  hereinbefore   quoted." 

Registration  in  cities  of  first  class. —  The  provisions  of  chapter  521  of  the 
Laws  of  1908  are  not  unreasonable  in  so  far  as  they  require  the  electors  in 
cities  of  one  million  or  more  inhabitants  to  sign  the  public  copy  of  the 
register  when  they  can  write  and  to  truthfully  answer  the  statutory  ques- 
tions propounded  to  them  when  they  cannot  write,  and  do  not  contravene  the 
provisions^  of  this  section.  Ahern  v.  Elder,  (1909)  195  N.  Y.  493,  88  N".  E. 
1059,  affirming  130  App.  Div.  900,  115  N.  Y.  S.  1108. 

.  Differentiation  in  method  of  ascertaining  right  to  vote. —  Under  this  sec- 
tion a  diflferentiation  may  properly  be  made  "  as  to  the  diflTerent  parts  of  the 
state  in  the  method  of  ascertaining  the  rights  of  citizens  to  exercise  the 
franchise."  Accordingly,  the  amendment  to  section  31  of  the  Election  Law, 
made  by  Laws  1905,  chapter  675,  providing  that  in  applications  to  strike 
the  names  of  electors  from  the  register  in  the  metropolitan  elections  districts, 
the  affidavits  of  the  superintendent  of  elections  or  his  deputies,  showing  that 
on  inquiry  at  the  residence  claimed  by  the  elector  the  affiant  was  informed 
that  he  did  not  reside  at  said  premises  thirty  days  before  election,  shall  be 
presumptive  evidence  against  the  right  of  the  elector  to  vote,  is  not  uncon- 
stitutional because  it  is  limited  in  effect  to  the  metron^litan  elections  districts 
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only  and  does  not  apply  to  the  rest  of  the  state.  Matter  of  Morgan,  (1906) 
114  App.  Div.  45,  99  N.  Y.  S.  775.  In  that  case  the  court  said:  "In  a 
great  city  containing  at  all  times  a  large  transient  population  the  oppor- 
tunity of  fraud  in  elections,  in  the  absence  of  legal  restraint,  is  great.  To 
such  an  extent  was  this  realized  that  long  prior  to  the  passage  of  the  general 
Election  Law  elections  in  the  city  of  New  York  were  controlled  by  the  pro- 
visions of  the  Consolidation  Act,  provisions  differing  from  those  in  other 
parts  of  the  state,  and  careful  and  minute  in  their  particularity  as  to  all  the 
manifold  details  of  the  elections.  The  Election  Law  to-day  has  different 
requirements  in  cities  where  large  numbers  of  people  are  massed  and  for 
rural  districts  where  almost  everybody  is  known  to  the  officials.  The  purpose 
of  the  law  has  always  been  to  insure  the  honesty  of  the  elections  and  not  to 
disfranchise  any  legal  voters,  and  the  acts  governing  the  elections  must  be 
approached  with  a  view  of  ascertaining  what  were  the  conditions  existing 
at  the  time  of  the  enactment  of  the  law,  what  were  the^  evils  aimed  at,  and 
then  whether  the  proposed  remedy  was  proper." 

Submission  of  abstract  question  as  ''election." — The  submission  to  the 
people  of  an  abstract  question  does  not  constitute  an  "  election  "  within  the 
meaning  of  that  term  as  here  used.  Hence  chapter  819,  Laws  of  1913,  sub- 
mitting to  the  people  the  question  as  to  whether  or  not  there  should  be  a 
constitutional  convention  is  not  invalid  because  failing  to  provide  for  the 
registration  of  voters  in  accordance  with  the  provisions  of  this  section. 
Schieffelin  v.  Komfort,  (1914)  163  App.  Div.  741,  149  N.  Y.  S.  65,  affirmed 
(1914)  212  N.  Y.  520,  106  N.  E.  675,  L.  R.  A.  1915D  485.  In  that  case  this 
was  said :  "  The  election  specified  in  this  article  would  seem  to  refer  to 
the  general  election  whereby  the  electors  of  the  state  elect  the  officers  who 
are  to  be  elected  by  the  people.  When  there  are  no  such  officers  to  be  elected, 
the  vote  of  the  people  not  at  a  general  election  upon  an  abstract  question 
submitted  to  them  for  their  determination  can  hardly  be  said  to  be  an 
election  within  the  ordinary  meaning  of  that  term.  Nobody  is  elected. 
Nothing  is  done  to  which  the  word  election  would  apply.*' 

Legislative  power, —  The  Constitution  not  only  contains  no  prohibition 
against  the  enactment  of  laws  for  regulating  the  right  of  suffrage,  but  by  this 
section  it  positively  demands  the  passage  of  such  laws,  and  so  long  as  it 
does  not  add  to  the  qualifications  required  of  electors  by  the  Constitution,  the/ 
legislature  will  be  supreme.  Ahem  v.  Elder,  (1909f  195  N.  Y.  493,  88  N.  E. 
1059,  affirming  130  App.  Div.  900,  115  N.  Y.  a  1108. 

§  5.  Manner  of  votvng. 

All  elections  by  the  citizens  except  for  such  town  oflicers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  baFot.. 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

Const.  1777,  Art.  VI;  amended.  Const.  1821,  Art.  II,  §  4;  continued  with- 
out change  in  Const.  1846,  Art.  II,  §  5;  amended,  Const.  1894,  Art.  II,  §  5. 

Election  of  town  supervisors. —  Apparently,  under  the  clause  excepting 
town  officers  from  the  requirements  of  this  section,  the  legislature  may  pro- 
vide such  methods  as  it  likes  for  the  election  of  town  supervisors.  "  Here 
was  permission  for  the  legislature  to  authorize  the  election  of  town  super- 
visors, not  only  by  ballot,  but  after  the  old  town  meeting  fashion  of  calling 
for  the  ayes  and  noes,  or  by  a  show  of  hands  or  other  division. 
So  that,  imder  the  fundamental  law,  it  was  competent  for  the  legislature  to 
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permit  the  election  of  a  supervisor  by  either  one  of  the  three  specified  methods 
of  voting,  so  far  as  towns  were  concerned."  People  v.  Westchester  County, 
(1893)   139  N.  Y.  524,  34  N.  E.  1106,  affirming  69  Hun  143,  23  N.  Y.  S.  419. 

Purpose  of  clause  allowing  other  methods  than  ballot. —  Adverting  to  the 
clause  "  or  by  such  other  method  as  may  be  prescribed  by  law,  provided  that 
secrecy  in  voting  be  preserved,"  the  Ck)urt  of  Appeals  has  said :  "  That  the 
object  of  this  addition  in  the  last  constitution  was  not  to  create  any  greater 
safeguards  for  the  secrecy  of  the  ballot  than  has  hitherto  prevailed,  but  solely 
to  enable  the  substitution  of  voting  machines,  if  found  practicable,  is  too 
clear  for  dipcussion."  People  v.  Wintermute,  (1909)  194  N.  Y.  99,  86  N.  E. 
818,  reversing  127  App.  Div.  933,  111  N.  Y.  S.  1135.  Under  this  clause, 
therefore,  the  legislature  may  authorize  voting  by  machine.  In  re  Taylor, 
(1896)  150  N.  Y.  242,  44  N.  E.  790,  affirming  3  App.  Div.  244,  38  N.  Y.  S.  348. 

Impeachment  of  official  canvass. —  The  examination  of  voters  in  an  action 
in  the  nature  of  quo  warranto  as  to  how  they  voted  in  an  election  does  not 
violate  the  secrecy  of  the  ballot.  On  the  contrary,  the  right  to  make  such 
an  examination  "  is  in  affirmance  and  vindication  of  the  essential  principle 
of  the  elective  system,  that  the  will  of  the  majority  of  the  qualified  electors 
shall  determine  the  right  to  an  elective  office."  People  v.  Wintermute,  (1909) 
194  N.  Y.  99,  86  N.  E.  818,  reversing  127  App.  Div.  933,  111  N.  Y.  S.  1136. 
The  court  there  approved  earlier  decisions  to  the  same  effect  but  rendered 
in  the  absence  of  any  constitutional  provision  requiring  the  maintenance  of 
the  secrecy  of  the  ballot.  The  cases  particularly  examined  and  approved 
were:  People  v.  Cook,  8  N".  Y.  67,  59  Am.  Dec.  451;  People  v.  Pease,  27 
N.  Y.  45,  84  Am.  Dec.  242;  People  v.  Thacker,  55  N.  Y.  525,  14  Am.  Rep. 
312;  People  v.  Ferguson,  8  Cow.  102.  The  court  further  held  that  it  was 
competent  so  to  impeach  the  official  returns  where  the  voting  had  been  done 
by  a  voting  machine  and  not  by  ballot.  "  When  the  constitutional  convention 
authorized  the  employment  of  methods  of  voting  otherwise  than  by  a  ballot 
it  never  contemplated  or  sanctioned  a  method  that  would  impair  the  rights 
which  the  voter  had  enjoyed  imder  the  previous  constitutions." 

§  6.  Bipa/rtiswn  election  hoards. 

All  laws  creating,  regulating  or  affecting  boards  of  officers 
charged  with  the  duty  of  registering  voters,  or  of  distributing 
ballots  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  at  elections,  shall  secure  equal  representation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  officers  are  to  serve,  cast  the  highest 
and  the  next  highest  number  of  votes.  All  such  boards  and  offi- 
cers shall  be  appointed  or  elected  in  such  manner,  and  upon  the 
nomination  of  such  representatives  of  said  parties  respectively,  as 
the  Legislature  may  direct.  Existing  laws  on  this  subject  shall 
continue  until  the  Legislature  shall  otherwise  provide.  This  sec- 
tion shall  not  apply  to  town  meetings,  or  to  village  elections. 

Const.  1894,  Art.  II,  §  6. 

Scope  of  section. —  The  history  and  language  of  this  section  indicate  that 
its  design  was  to  provide  for  those  local  election  boards  which  were  familiar 
to  all  the  people  and  were  common  to  every  voting  district.  "It  has  no 
relation  whatever  to  boards  of  election  created  for  the  purpose  of  performing 
in  large  cities  the  duties,  with  some  additions,  which  are  generally  imposed 
upon  county  clerks  and  similar  officers.  The  language  of  the  section  is 
limited  to  *  all  laws  creating,  regulating  or  affecting  boards  of  officers  charged 
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with  the  duty  of  registering  voters,  or  of  distributing  ballots  at  the  polls  to 
voters,  or  of  receiving,  recording  or  counting  votes  at  elections,'  .  . 
clearly  none  of  these  duties  are  cast  upon  the  board  of  elections  of  the  city 
of  New  York."  Appointments  to  that  board  need  not  be  on  the  nomination 
of  representatives  of  the  two  dominant  political  parties  of  the  state  as  is 
required  in  the  case  of  the  officers  charged  with  the  duties  mentioned  above. 
Kane  v.  Gaynor,  (1911)   144  App.  Div.  196,  129  N.  Y.  S.  280. 

The  Supreme  Court  is  not  a  bipartisan  board  within  the  requirements  cf 
this  section.  Accordingly,  chapter  538  of  the  Laws  of  1907,  providing  for  a 
recount  and  recanvass  by  the  Supreme  Court  of  the  votes  cast  for  the  office 
of  mayor  at  the  election  of  the  7th  of  November,  1905,  in  all  cities  of  the 
first  class  in  which  the  ballots  have  been  preserved,  is  unconstitutional  if  con- 
strued as  authorizing  a  recanvass  of  the  votes  cast  at  an  election.  Metz  v. 
Maddox,  (1907)  189  N.  Y.  460,  82  N.  E.  507,  121  A.  S.  R.  909,  reversing  121 
App.  Div.  147,  105  N.  Y.  S.  702,  120  App.  Div.  814,  106  N.  Y.  S.  702. 


ARTICLE  III. 

§  1.  Legislative  power. 

The  legislative  power  of  this  State  shall  be  vested  in  the  Senate 
and  Assemblv. 

Const.  1777,  Art.  II;  amended,  Const.  1821,  Art.  I,  §  1;  amended.  Const. 
1846,  Art.  Ill,  §   1;   amended,  Qonst.   1894,  Art.  Ill,  §   1. 

/.   In  general f  210, 

1.  Plenary  power,  210. 

2.  Distribution  of  powers,  217. 

3.  Delegation  of  power,  220. 
II.   Police  power,  226. 

1.  In  general,  226. 

2.  Ptihlic  health,  236. 

3.  Public  safety,  244. 

4.  Public  morals  and  peace,  247. 

5.  Public  convenience  and  comfort,  240. 

6.  Extraordinary   emergency;   public   nuisance,   260. 

7.  Public  business,  252. 
III.   Taxation,  254. 

1.  In  general,  254. 

2.  Apportiontnent,  257. 

3.  Purpose,  259. 

4.  Uniformity,  261. 
6.  Classification,  264. 

1.  In  Geneeai.. 
1.  Plenary  Power. 

Generally. —  The  people,  in  framing  the  constitution,  committed  to  the 
legislature  the  whole  law-making  power  of  the  state,  except  as  expressly  or 
impliedly  withheld  in  that  instrument.  Hence,  plenary  power  in  the  legisla- 
ture for  all  purposes  of  civil  government  is  the  rule.  People  v.  Bradley, 
(1913)  207  N.  Y.  592,  101  N.  E.  766,  affirming  In  re  Bergdorf,  (1912)  206 
N.  Y.  309,  99  N.  E.  714,  affirming  149  App.  Div.  529,  133  N.  Y.  S.  1012; 
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People  V.  Becker,  (1911)  203  N.  Y.  201,  96  N.  E.  381,  reversing  142  App.  Div. 
929,  127  N.  Y.  S.  1139;  People  v.  Prendergast,  (1911)  202  N.  Y.  188,  96  N.  E. 
715,  aflarming  143  App.  Div.  935,  128  N.  Y.  S.  1139;  Saratoga  Springs  v. 
Saratoga  Gas,  etc..  Power  Co.,  (1908)  191  N.  Y.  123,  83  N.  E.  693,  14  Ann.  Cas. 
606,  18  L.  R.  A.  (N.  S.)  713,  reversing  122  App.  Div.  203,  107  N.  Y.  S.  341; 
Sherrill  v.  O'Brien,  (1907)  ISS  N.  Y.  185,  81  N.  E.  124,  117  A.  S.  R.  841, 
reversing  114  App.  Div.  890,  101  N.  Y.  S.  858;  People  v.  Pierson,  (1905) 
176  N.  Y.  201,  68  N.  E.  243,  98  A.  S.  R.  666,  63  L.  R.  A.  187,  reversing  80 
App.  Div.  415,  81  N.  Y.  S.  214;  In  re  Davies,  (1901)  168  K  Y.  89,  61  N.  E. 
118,  56  L.  R.  A.  855,  reversing  55  App.  Div.  245,  67  N".  Y.  S.  492;  Koch  v. 
•New  York,  (1897)  152  N.  Y.  72,  46  N.  E.  170,  affirming  5  App.  Div.  276, 
39  N.  Y.  S.  164;  People  v.  Cannon,  (1893)  139  N.  Y.  32,  34  N.  E.  759,  36 
A.  S.  R.  668;  Rogers  v.  Buffalo,  (1890)  123  N.  Y.  173,  25  N.  E.  274,  9  L.  R.  A. 
579;  In  re  Thirty-fourth  St.  R.  Co.,  (1886)  102  N.  Y.  343,  7  N".  E.  172, 
reversing  37  Hun  442;  People  v.  Cipperly,  101  N.  Y.  634,  4  K  E.  107,  adopting 
dissenting  opinion  37  Hun  319;  People  v.  Keeler,  (1885)  99  N.  Y.  463,  2 
N.  E.  615,  52  Am.  Rep.  49,  reversing  32  Hun  563;  People  v.  Marx,  99  1^.  Y. 
377,  2  N.  E.  29,  52  Am.  Rep.  34,  reversing  35  Hun  528;  People  v.  Comstock, 
(1879)  78  N.  Y.  356,  reversing  18  Hun  311;  Bertholf  v.  O'Reilly,  (1878) 
74  N.  Y.  509,  30  Am.  Rep.  323,  affirming  8  Hun  16;  Demarest  v.  New  York, 
(1878)  74  N.  Y.  161,  affirming  11  Hun  19;  People  v.  Stephens,  (1878)  71 
N.  Y.  527;  Phelps  v.  Racey,   (1875)   60  N.  Y.  10,  19  Am.  Rep.  140,  affirming 

6  Daly  235;  People  v.  Dayton,  (1874)  55  N.  Y.  367;  People  v.  Flagg,  (1871) 
46  N.  Y.  401;  Metropolitan  Board  of  Excise  v.  Barrie,  (1866)  34  N.  Y.  65i7; 
People  v.  Devlin,  (1865)  33  N.  Y.  269,  88  Am.  Dec.  377;  Bank  of  Chenango 
V.  Brown,  (1863)  26  N.  Y.  467;  In  re  Cooper,  (1860)  22  N.  Y.  67;  Leggett 
V.  Himter,  (1859)  19  N.  Y.  445,  affirming  25  Barb.  81;  Riunsey  v.  People, 
(1859)  19  N.  Y.  41;  Sill  v.  Coming,  (1857)  15  N.  Y.  297;  People  v.  Draper, 
(1857)  16  N.  Y.  532,  affirming  25  Barb.  344;  Guilford  v.  Chenango  County, 
(1855)  13  N.  Y.  143;  Wynehamer  v.  People,  (1856)  13  N.  Y.  378,  affirming 
20  Barb.  567  and  reversing  20  Barb.  168;  Smith  v.  Levinus,  (1853)  8  N.  Y. 
472;  Barto  v.  Himrod,  (1853)  8  N.  Y.  483,  59  Am.  Dec.  506;  Leach  v.  Auwell, 
(1912)  154  App.  Div.  170',  138  N.  Y.  S.  975;  People  v.  Kennedy,  (1913)  154 
App.  Div.  558,  139  N.  Y.  S.  896,  affirming  (1914)  212  N.  Y.  1,  105  N.  E.  849; 
Matter  of  New  York,  (1910)  140  App.  Div.  238,  125  N.  Y.  S.  210;  Rockefeller 
V.  Lamora,  (1903)  85  App.  Div.  254,  83  N.  Y.  S.  289.  See  also  Pearce  v. 
Stephens,  (18©7)  18  App.  Div.  101,  45  N.  Y.  S.  422,  affirmed  (1897)  153 
N.  Y.  673,  48  N.  E.  1106;  People  v.  Young,  (1897)  18  App.  Div.  162,  45 
N.  Y.  S.  772;  Board  of  Fire  Underwriters  v.  Whipple,  (1896)  2  App.  Div. 
361,  37  N.  Y.  S.  712;  Schneider  v.  Rochester,  (1895)  90  Hun  171,  35  N.  Y.  S. 
786,  appeal  dismissed  (1898)  155  N.  Y.  619,  50  N.  E.  291;  Bidwell  v.  Murray, 
(1886)  40  Hun  190;  People  v.  McGann,  (1884)  34  Hun  358;  People  v.  Otis, 
(1881)   24"  Hun  519,  affirmed    90  N.  Y.  48;  People  v.  Justices,  etc.,   (1876) 

7  Hun  214;  People  v.  Learned,  (1875)  5  Hun  926;  Clark  v.  Miller,  (1864) 
42  Barb.  255,  affirmed  54  N.  Y.  528.  In  the  case  of  In  re  Thirty-fourth 
St.  R.  Co.,  (1886)  102  N.  Y.  343,  7  N.  E.  172,  reversing  37  Hun "442,  the 
court  said :  "  It  needs,  no  citation  of  authorities  to  sustain  the  postulate, 
that  except  as  restrained  by  the  constitution,  the  legislative  power  is  untram- 
meled  and  supreme,  and  that  a  constitutional  provision  which  withdraws  from 
the  cognizance  of  the  legislature  a  particular  subject,  or  which  qualifies  or 
regulates  the  exercise  of  legislative  power  in  respect  to  a  particular  incident 
of  that  subject,  leaves  all  other  matters  and  incidents  under  its  control. 
Nothing  is  subtracted  from  the  sum  of  legislative  power,  except  that  which 
is  expressly  or  by  necessary  implication  withdrawn." 

Creation  of  counties  and  towns. —  "  The  power  to  divide  counties  or  towns, 
and  to  erect  new  counties  and  towns,  or  to  change  their  boundaries,  is  legisla- 
tive in  its  character  and  is  conferred  upon  the  senate  and  assembly  by  the 
g^eneral  grant  of  legislative  power;  and  unless  restrained  in  a  particular  case 
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by  other  provisions  or  arrangements  of  the  constitution,  the  time  and  mode 
of  its  exercise  is  in  the  discretion  of  the  legislature."  People  v.  Westchester 
County,  ( 1895)  147  N.  Y.  1,  41  N.  E.  563,  30  L.  R.  A.  74.  To  the  same  effect. 
People  V.  Shepard,  (1867)  36  N.  Y.  285.  Under  this  section  of  the  constitu- 
tion the  legislature  acquired  the  right  to  erect  new  counties.  Rumsey  v. 
People,  (1869)   19  N.  Y.  41.     See  art.  3,  §§  4,  5. 

'  Pawer  of  legislature  over  local  affairs  of  civil  divisions  of  state. —  The  legis- 
lature "possesses  full  power,  except  as  restricted  by  the  constitution,  to 
control  by  direct  legislation  the  local  affairs  of  a  public  nature  of  any  of  the 
civil  divisions  of  the  state."  People  v.  Tweed,  (1875)  63  N.  Y.  202.  To  the 
same  eflfect.  People  v.  Flagg,  (1871)  46  N.  Y.  401.  Therefore,  the  Act  of  1875  • 
(ch.  49,  Laws  of  1875),  authorizing  actions  to  be  brought  in  the  name  of 
the  people  to  recover  moneys  belonging  to,  and  imlawfully  obtained  from,  a 
municipal  or  other  public  corporation,  is  constitutional.  People  v.  Tweed, 
(1875)  63  N.  Y.  202.  Likewise  the  legislature  has  power  to  direct  the  con- 
struction of  a  highway  in  any  town,  to  compel  the  creation  of  a  town  debt 
by  the  issue  of  its  bonds,  and  to  impose  a  tax  upon  the  property  of  the  town 
to  pay  the  bonds,  without  the  consent  of  the  citizens  or  town  authorities. 
People  V.  Flagg,    (1871)    46  N.  Y.  401. 

Power  of  legislature  over  municipal  property. —  The  property  of  a  munici- 
pal corporation  is  held  subject  to  the  discretion  of  the  law-making  power  of 
the  state.  Darlington  v.  New  York,  (1865)  31  N.  Y.  164,  88  Am.  Dec.  248, 
affirming  2  Robt.  274;  Potter  v.  CoUis,  (1897)  19  App.  Div.  392,  46  N.  Y.  S. 
471,  affirmed  ( 1898)  156  N.  Y.  16,  50  N.  E.  413.  A  municipality  has  no  private 
estate  or  interest  in  the  public  streets  within  its  borders.  While  it  is  said  to 
hold  the  title  to  the  bed  of  the  streets,  its  title  is  that  of  a  trustee  for  the 
whole  state.  The  legislature  still  has,  within  constitutional  bounds,  absolute 
control  of  and  power  over  the  streets.  People  v.  Kerr,  (1863)  27  N.  Y.  188, 
affirming  37  Barb.  367;  McCutcheon  v.  Terminal  Station  Commission,  (1915) 
168  App.  Div.  301,  154  N.  Y.  S.  711;  People  v.  Saratoga  Springs,  (1904)  90 
App.  Div.  555,  86  N.  Y.  S.  445;  Potter  v.  Collis,  (1897)  19  App.  Div.  392,  46 
N.  Y.  S.  affirmed  ( 1898)  156  N.  Y.  16, 50  N.  E.  413 ;  Adamson  v.  Nassau  Electric 
R.  Co.,  (1895)  89  Hun  261,  34  N.  Y.  S.  1073.  "The  authority  to  make  use 
of  the  public  streets  of  a  city  for  railroad  purposes  primarily  resides  in  the 
state,  and  is  a  part  of  the  sovereign  power,  and  the  right  or  privilege  of 
constructing  and  operating  railroads  in  the  streets,  which  for  convenience  is 
called  a  franchise,  must  always  proceed  from  that  source,  whatever  may  be 
the  agencies  through  which  it  is  conferred."  Beeckman  v.  Third  Ave.  R.  Co., 
153  N.  Y.  144,  47  N.  E.  277,  affirming  13  App.  Div.  279,  43  N.  Y.  S.  174. 
To  the  same  effect.  Fanning  v.  Osborne,  (1886)  102  N.  Y.  441,  7  N.  E.  307, 
reversing  34  Hun  121;  People  v.  Kerr,  (1863)  27  N.  Y.  188,  affirming  37  Barb. 
357;  Adee  v.  Nassau  Electric  R.  Co.,  (1902)  72  App.  Div.  404,  76  N.  Y.  S. 
589,  affirmed  in  (1904)  177  N.  Y.  548,  69  N.  E.  1120;  Potter  v.  Collis,  (1897) 
19  App.  Div.  392,  46  N.  Y.  S.  471,  affirmed  (1898)  156  N.  Y.  16,  50  N.  E.  413; 
Adamson  v.  Nassau  Electric  R.  Co.,  (1895)  89  Hun  261,  34  N.  Y.  S.  1073. 

Distribution  of  powers  of  local  government. —  It  is  for  the  legislature  to 
distribute  the  powers  of  local  government,  as  between  city  and  county  govern- 
ments, as  it  may  deem  best,  and  this  discretion,  when  not  restrained  or 
excluded  by  some  provision  of  the  constitution,  is  absolute.  People  v.  Dun- 
lap,  (1876)   66  N.  Y.  162.      See  art.  10,  §  2. 

Power  of  legislature  over  criminal  and  civil  liability. —  The  power  of  the 
legislature  to  define  and  declare  public  offenses  is  unlimited,  except  in  so  far 
as  it  is  restrained  by  constitutional  provisions  and  guarantees.  People  v. 
Persce,  (1912)  204  N.  Y.  397,  97  N.  E.  877,  affirming  153  App.  Div.  919,  138 
N.  Y.  S.  1135;  People  v.  Rosenthal,  (1910)  197  N.  Y.  394,  90  N.  E.  991,  46 
L.  R.  A.  (N.  S.)  31,  affirming  134  App.  Div.  907,  118  N.  Y.  S.  1132;  Rhodes 
▼.  Sperry,  etc.,  Co.,  (1908)  193  N.  Y.  223,  85  N.  E.  1097,  127  A.  S.  R.  945, 
a4  L.  R.  A.   (N.  S.)    1143,  affirming  120  App.  Div.  467,  104  N.  Y.  S.  1102; 
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Lawton  v.  Steele,  (1890)  119  N.  Y.  226,  23  N.  E.  878,  16  A.  S.  R.  813,  7 
L.  R.  A.  lUy  affirmed  152  U.  S.  133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385; 
People  V.  West,  (1887)  106  N.  Y.  293,  12  N.  E.  610,  60  Am.  Rep.  45(2;  Bertholf 
V.  O'Reilly,  (1878)  74  N.  Y.  609,  30  Am.  Rep.  323;  Barker  v.  People,  (1824) 
3  Cow.  686.  See  also  People  v.  Ryder,  (1891)  124  N.  Y.  500,  26  N.  E.  1040, 
reversing  58  Hun  407,  12  N.  Y.  S.  48.  Thus,  the  amendment  to  section  550 
of  the  Penal  Code  by  chapter  326  of  the  Laws  of  1903,  now  embodied  in 
section  1308  of  the  Penal  Law,  which  provides  for  the  pimishment  of  a  dealer 
in  jimk  who  buys  or  receives  stolen  wire  or  metals  of  a  certain  kind  belonging 
to  a  railroad,  or  other  company  names,  without  ascertaining  by  diligent 
inquiry  that  the  person  selling  or  delivering  the  same  had  a  legal  right  to 
do  so,  is  valid.  People  v.  Rosenthal,  (1910)  197  N.  Y.  394,  90  IST.  E.  991,  46 
L.  R.  A.  (N.  S.)  31,  affirming  134  App.  Div.  907,  18  N.  Y.  S.  1132.  "The 
legislature  has  the  undoubted  power  to  declare  that  various  acts,  not  there- 
tofore so,  shall  be  criminal  without  proof  of  other  intent  as  a  necessary 
ingredient  of  the  offense  than  the  intent  to  commit  the  prohibited  act." 
People  V.  Persce,  (1912)  204  N.  Y.  397,  97  N.  E.  877,  affirming  135  App.  Div. 
919,  138  N.  Y.  S.  1136.  To  the  same  effect.  People  v.  Abeel,  (1905)  182  N.  Y. 
415,  75  N.  E.  307,  3  Ann.  Cas.  287,  1  L.  R.  A.  (N.  S.)  730,  affirming  100  App. 
Div.  516,  91  N.  Y.  S.  1109.  **The  power  of  the  legislature  in  the  punishment 
of  crimes,  is  not  a  special  grant,  or  a  limited  authority  to  do  any  particular 
thing,  or  to  act  in  any  particular  manner.  It  is  a  part  of  'the  legislative 
power  of  this  state '  ...  It  is  the  sovereign  power  of  a  state,  to  main- 
tain social  order,  by  laws  for  the  due  punishment  of  crimes.  It  is  a  power 
to  take  life,  and  liberty,  and  all  the  rights  of  both,  when  the  sacrifice  is  neces- 
sary to  the  peac,e,  order,  and  safety  of  the  community.  This  general  authority 
is  vested  in  the  legislature,  and  as  it  is  one  of  the  most  ample  of  their  powers, 
its  due  exercise  is  among  the  highest  of  their  duties.  When  an  offender  is 
imprisoned,  he  is  deprived  of  the  exercise  of  most  of  the  rights  of  a. citizen; 
and  when  he  suffers  death,  all  his  rights  are  extinguished.  The  legislature 
have  power  to  prescribe  imprisonment  or  death,  as  the  punishment  of  any 
offense.  The  rights  of  "a  citizen  are  thus  subject  to  the  power  of  the  state, 
in  the  punishment  of  crimes;  and  the  restriction  of  the  constitution  upon  this, 
as  upon  all  the  general  powers  of  the  government,  are,  that  no  citizen  shall 
be  deprived  of  his  rights,  unless  by  the  law  of  the  land  or  the  judgment  of 
his  peers,  and  that  no  person  shall  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law.  .  .  .  The  power  of  the  state  over  crimes, 
is  thus  committed  to  the  legislature,  without  a  definition  of  any  crime,  without 
a  description  of  any  punishment  to  be  adopted,  or  to  be  rejected,  and  without 
any  direction  to  thje  legislature  concerning  punishments.  It  is  then  a  power 
to  produce  the  end  by  adequate  means;  a  power  to  establish  a  criminal  code, 
with  competent  sanctions;  a  power  to  define  crimes  and  prescribe  punishments 
by  laws,  in  the  discretion  of  the  legislature."  Barker  v.  People,  (1824) 
3  Cow.  686,  15  Am.  Dec.  322.  "  From  this  grant  of  legislative  power  springs 
the  right  of  the  legislature  to  enact  a  criminal  code,  to  define  what  acts  shall 
constitute  a  criminal  offense,  what  penalty  shall  be  inflicted  upon  offenders, 
and  generally  to  enact  all  laws  which  the  legislature  shall  deem  expedient 
for  the  protection  of  public  and  private  rights,  and  the  prevention  and  punish- 
ment of  public  wrongs.  The  legislature  may  not  declare  that  to  be  a  crime 
which  in  its  nature  is  and  must  be  under  all  circumstances  innocent,  nor  can 
it  in  defining  crimes,  or  in  declaring  their  punishment,  take  away  or  impair 
any  inalienable  right  secured  by  the  Constitution.  But  it  may,  acting  within 
these  limits,  make  acts  criminal  which  before  were  innocent,  and  ordain  pimish- 
ment in  future  cases  where  before  none  could  have  been  inflicted.  This,  in 
its  nature,  is  a  legislative  power,  which  by  the  Constitution  of  the  state,  is 
committed  to  the  discretion  of  the  legislative  body."  Layrton  v.  Steelte,  (1890) 
119  N.  Y.  226,  23  N.  E.  878,  16  A.  S.  R.  813,  7  L.  R.  A.  134,  affirmed  152 
U.  S.  133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385.     The  legislature  may  enlarge 
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the  scope  of  civil  remedies  and  fasten  responsibility  for  injuries  upon  persons 
against  whom  the  common  law  gives  no  remedy.  Ives  v.  South  Buffalo  R.  Ck)., 
(1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  S.) 
1G2,  reversing  140  App.  Div.  921,  125  N.  Y.  S.  1125;  Rhodes  v.  Sperry,  etc., 
Co.,  (1908)  193  N.  Y.  223,  85  N.  E.  1097,  127  A.  S.  R.  945,  34  L.  R.  A.  (N.  S.) 
1143,  affirming  120  App.  Div.  467,  104  N.  Y.  S.  1102;  Lawton  v  Steele,  (1890) 
119  N.  Y.  226,  23  N.  E.  878,  16  A.  S.  R.  813,  7  L.  R.  A.  134,  affirmed  152 
U.  S.  133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385;  People  v.  West,  (1887)  106 
X.  Y.  293,  12  N.  E.  610,  60  Am.  Rep.  452;  Bertholf  v.  O'Reilly,  (1878)  74 
N.  Y.  509,  30  Am.  Rep.  323.  See  also  People  v.  Bowen,  (1905)  182  N.  Y.  1, 
74  N.  E.  489,  reversing  97  App.  Div.  642,  90  N.  Y.  S.  1108.  And  see,  generally, 
infra,  p.  226,  II,  Police  Power.  Likewise  it  is  competent  for  that  body  to 
attach  a  condition  to  the  maintenance  of  a  common-law  action  as  well  as  one 
created  by  statute.  Reining  v.  Buffalo,  (1886)  102  N.  Y.  308,  6  M.  E.  792, 
overruling  34  Hun  1. 

Power  of  legislature  over  rules  affecting  remedies. —  "All  rules  and  rega- 
lations  affecting  remedies  are,  at  all  times,  subject  to  modification  and  con- 
trol by  the  legislature."  Howard  v.  Moot,  ( 1876)  64  N.  Y.  262.  Thus,  rules  of 
evidence  may  be  prescribed,  modified  and  controlled  by  the  legislature.  People 
v.  Cannon,  (1893)  139  N.  Y.  32,  34  N.  E.  759,  36  A.  S.  R.  668;  People  v. 
Ryder,  (1891)  124  N.  Y.  500,  26  N.  E.  1040,  reversing  58  Hun.  407,  12 
N.  Y.  S.  48;  People  v.  Turner,  (1899)  117  N.  Y.  227,  22  N.  E.  1022,  15  A.  S.  R. 
498,  affirming  48  Hun  466,  2  N.  Y.  S.  253;  Board  of  Excise  Com'rs  v.  Mer- 
chant, (1886)  103  N.  Y.  143,  8  N.  E.  484,  57  Am.  Rep.  705;  Howard  v.  Moot, 
(1876)  64  N.  Y.  262;  Hand  v.  Ballou,  (1855)  12  N.  Y.  541;  Rexford  v. 
Knight,  (1854)  11  N.  Y.  308,  affirming  15  Barb.  627.  See  also  People  v. 
Lyon,  (1882)  27  Hun  180.  And  see  art.  1,  §  6.  **The  general  power  of  the 
legislature  to  prescribe  rules  of  evidence  and  methods  of  proof  is  undoubted. 
While  the  power  has  its  constitutional  limitations,  it  is  not  easy  to  define 
precisely  what  they  are.  A  law  which  would  practically  shut  out  the  evideqce 
of  a  party  and  thus  deny  him  the  opportunity  for  a  trial  would  substantially 
deprive  him  of  due  process  of  law.  It  would  not  be  possible  to  uphold  a  law 
which  made  an  act  prima  facie  evidence  of  crime  over  which  the  party 
charged  had  no  control  and  with  which  he  had  no  connection,  or  which  made 
that  prima  facie  evidence  of  crime  which  had  no  relation  to  a  criminal  act 
and  no  tendency  whatever  by  itself  to  prove  a  criminal  act.  But  so  long  as  the 
legislature,  in  prescribing  rules  of  evidence,  in  either  civil  or  criminal  cases, 
leaves  a  party  a  fair  opportunity  to  made  his  defense  and  to  submit  all  the 
facts  to  the  jury  to  be  weighed  by  them,  upon  evidence  legitimately  bearing 
upon  them,  it  is  difficult  to  perceive  how  its  Acts  can  be  assailed  upon  con- 
stitutional grounds."  Board  of  Excise  Com'rs  v.  Merchant,  (1886)  103  N.  Y. 
143,  8  N.  E.  484,  57  Am.  Rep.  705.  The  legislature  may  "  limit,  change  and 
vary  existing  rules  for  the  limitation  of  actions."  People  v.  Turner,  (1889) 
117  N.  Y.  227,  22  N.  E.  1022,  15  A.  S.  R.  498,  affirming  49  Hun  466,  2  N.  Y.  S. 
253.  To  the  same  effect.  People  v.  Rvder,  (1891)  124  N.  Y.  500,  26  N.  E.  1040, 
reversing  58  Hun  407,  12  N.  Y.  S.  48;  Hand  v.  Ballou,  (1854)  (1856)  12 
N".  Y.  541;  Rexford  v.  Knight,  1  N.  Y.  308,  affirming  15  Barb.  627.  See 
art  1,  §  6.  But  the  legislature  cannot,  under  the  guise  of  a  statute  of  limi- 
tations, annul  a  contract  before  its  maturity.  Adam  v.  Manhattan  Life 
Ins.  Co.,  (1912)  204  N.  Y.  357,  97  N.  E.  740,  affirming  140  App.  Div.  922, 
125  N.  Y.  S.  1111. 

Extraordinary  terms  of  court. —  By  virtue  of  its  plenary  powers  the  legis- 
lature may  empower  the  governor  to  call  extraordinary  terms  of  the  Supreme 
Court,  no  inhibition  of  that  course  being  implied  in  article  6,  section  2,  author- 
izing the  Appellate  Division  to  prescribe  the  times  and  places  for  holding  terms 
of  that  court.     People  v.  Young,   (1897)    18  App.  Div.  162,  45  K  Y.  S.  772. 

Power  of  legislature  over  appeals. —  The  right  of  appeal  is  not  guaranteed 
by  the  constitution.    It  is  but  a  privilege  which  the  legislature  may  deny  or 
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take  away.  Croveno  v.  Atlantic  Ave.  R.  Co.,  (1896)  150  N.  Y.  225,  44  N.  E. 
968,  dismissing  appeal  5  App.  Div.  623,  38  N.  Y.  S.  1142;  Grover  v.  Coon, 
(1848)  1  N.  Y.  536;  Leach  v.  Auwell,  (1912)  154  App.  Div.  170,  138  N.  Y.  S. 
975;  People  v.  Dunn,  (1898)  31  App.  Div.  139,  52  N.  Y.  S.  968,  affirmed 
(1899)  157  N.  Y.'  528,  52  N.  E.  572.  See  also  People  v.  Skinner,  (1902)  74 
App.  Div.  58,  77  N.  Y.  S.  36,  43  L.  R.  A.  247.    See  art.  1,  §  6. 

Designation  of  place  of  imprisonment  in  part  of  state  other  than  county 
of  offense  and  trial. —  There  is  *'  no  doubt  of  the  power  of  the  legislature  to 
designate  a  place  of  imprisonment  in  a  part  of  the  state  other  than  the  county 
jail  of  the  county  of  the  offence  and  trial;  or  of  its  power  to  use  all  the 
instrumentalities  of  the  state  in  procuring  such  place,  and  in  securing  confine- 
ment in  it."  Accordingly,  the  Act  of  1874  (ch.  209,  Laws  of  1874),  which 
authorizes  boards  of  supervisors  to  agree  with  any  county  having  a  peniten- 
tiary therein,  to  receive  into  it  and  keep  any  person  sentenced  to  confinement 
for  a  term  not  less  than  sixty  days,  and  makes  it  the  duty  of  every  court  in 
a  coimty  so  agreeing,  to  sentence  to  such  penitentiary  any  person  convicted 
of  an  offense  not  punishable  with  imprisonment  in  a  state  prison  who  is 
sentenced  for  a  term  not  less  than  that  specified,  is  a  proper  exercise  of  the 
legislative  power.     Brown  v.  People,    (1878)    75  N.  Y.  437. 

Power  of  legislature  over  public  offices. —  "  Subject  only  to  the  restrictions 
of  the  constitution,  the  legislature  may  do  what  it  thinks  best  with  a  public 
office  or  a  public  officer,  by  abolishing  the  office,  shortening  or  lengthening  the 
term  thereof,  increasing  or  diminishing  the  salary  and  the  like."  Kocn  v. 
New  York,  (1897)  152  N.  Y.  72,  46  N.  E.  170,  affirming  5  App.  Div.  276,  39 
N.  Y.  S.  164.  See  also  Nichols  v.  McLean,  (1886)  101  N.  Y.  626,  5  N.  E.  347, 
64  Am.  Rep.  730;  Long  v.  New  York,  (1880)   81  N.  Y.  425. 

Manner  of  determining  an  election. —  "  The  legislature  can  provide  for  the 
manner  in  which  the  result  of  an  election  should  be  determined  and  declared, 
and  their  enactment  is  binding."    People  v.  North,  (1878)   72  N.  Y.  124. 

Admission  of  attorneys. —  The  legislature  has  the  unrestricted  power  tQ 
determine  in  what  manner  and  by  what  evidence  the  qualifications  for 
admission  as  an  attorney  should  be  ascertained.  Thus,  the  act  {oh.  202,  Laws 
of  1860),  making  the  diploma  of  the  law  school  of  Columbia  College  conclu- 
sive evidence  of  the  learning  and  ability  of  its  possessor,  is  constitutional 
and  valid.    In  re  Cooper,  (1860)  22  N.  Y.  67. 

Enlargement  of  time  for  filing  claim  against  state. — The  legislature  has  the 
power  to  enlarge  the  time  within  which  a  claim  against  it  may  be  filed, 
provided  the  claim  as  between  citizens  would  not  already  be  outlawed. 
Parmenter  v.  State,  (1892)   135  N.  Y.  154,  31  N.  E.  1035. 

Legislature  as  parens  patriae  over  persons  under  disability. —  The  legis- 
lature is  the  successor  of  the  crown  of  England  as  parens  patriae  in  the  case 
of  persons  under  a  disability.  Matter  of  Thaw,  (1910)  i.'?8  App.  Div.  91, 
122  N.  Y.  S.  970.  See  also  Sporza  v.  German  Sav.  Bank,  (1907)  19^  N.  Y.  8, 
84  N.  E.  406,  affirming  119  App.  Div.  172,  104  N.  Y.  S.  260.  The  legislature, 
in  the  exercise  of  its  tutelary  power  over  the  persons  and  property  of  infants 
and  others  under  disability,  may  provide,  by  public  or  private  acts,  for 
converting  real  estate,  in  which  they  have  vested  or  contingent  interests, 
into  personal  property  or  securities,  when  necessary  for  their  benefit  and  may 
exercise  this  power  as  well  in  respect  to  the  rights  of  persons  in  esse  as  to  the 
contingent  interest  of  persons  yet  to  be  born.  Brevoort  v.  Grace,  (1873) 
63  N.  Y.  245;  Leggett  v.  Hunter,  (1859)  19  N.  Y.  445,  affirming  25  Barb.  81; 
Jackson  v.  Babcock,  (1857)  16  N.  Y.  246;  Cochran  v.  Van  Surley,  (1838) 
20  Wend.  365,  32  Am.  Dec.  570;  Towle  v.  Forney,  (1855)  4  Duer  164,  affirmed 
14  N.  Y.  423.  See  also  Powers  v.  Bergen,  (1852)  6  N.  Y.  358.  Accordingly, 
an  Act  of  the  legislature  (ch.  442,  Laws  of  1853),  authorizing  the  Supreme 
Court,  upon  the  petition  of  the  cestui s  que  trust,  to  direct  the  sale  of  any 
part  or  parts  of  the  trust  estate  from  time  to  time,  as  might  be  judged  calcu- 
lated to  promote  the  interests  of  the  infants,  whether  yet  in  being  or  not  and 
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providing  that  the  proceeds  should  be  applied  by  the  trustee  in  paying  taxes 
and  incumbrances  upon  the  trust  property,  or  in  repairing  and  improving  the 
unsold  portions,  or  invested  for  the  benefit  of  those  who  might  become 
interested  under  the  will  and  that  all  conveyances  under  thfi  Act,  if  executed 
by  the  trustee,  should  ve«t  in  the  grantee  a  fee  simple  absolute  against  all 
persons,  whether  in  being  or  not,  who  might  have  or  acquire  any  interest  under 
the  will  is  a  valid  exercise  of  legislative  power.  Leggett  v.  Hunter,  (1859) 
19  N.  Y.  445,  affirming  25  Barb.  81.  The  legislature  has,  however,  no  power 
arbitrarily  to  compel  the  sale  for  private  purposes  of  property  of  those  com- 
petent to  act  in  their  own  behalf.  Brevoort  v.  Grace,  (1873)  63  N.  Y.  245; 
Leggett  V.  Hunter,  (1859)  19  N.  Y.  445;  Powers  v.  Bergen,  (1852)  6  N.  Y. 
358.  See  also  New  York  Protestant  Episcopal  Public  School  v.  Davis,  (1864) 
31  N.  Y.  574. 

Municipal  corporation  as  within  doctrine  of  parens  patriae. —  Wlhile  the 
state,  as  parens  patriae,  may,  and  must  care  for  and  protect  those  who  are 
incapable  of  caring  for  themselves,  a  corporation,  such  as  a  county,  with  full 
power  to  acquire  and  hold  property,  create  debts,  levy  taxes,  and  sue  and  be 
sued,  is,  apparently,  not  within  the  class  of  incompetents  in  need  of  this 
nursing  quality.  People  v.  Ingersoll,  (1874)  58  N.  Y.  1,  17  Am.  Rep.  178, 
affirming  67  Barb.  472. 

Power  of  legislature  to  grant  lands  under  navigable  waters. —  The  title  to 
lands  under  navigable  or  tidal  water  in  this  country,  which, '  before  the 
revolution,  was  vested  in  the  king,  became,  upon  the  separation  of  the 
colonies,  vested  in  the  states  within  which  they  were  situated;  and  the  state 
legislatures  may  exercise  the  same  powers  which,  previous  to  the  revolution, 
could  have  been  exercised  by  the  king  alone,  or  by  him  in  conjunction  with 
Parliament,  subject  only  to  the  restrictions  imposed  by  the  constitution  of 
the  state  and  of  the  United  States.  Langdon  v.  New  York,  (1883)  93  N.  Y. 
129;  People  v.  New  York,  etc..  Ferry  Co.,  (1877)  68  N.  Y.  71,  reversing  7 
Hun  105;  Lansing  v.  Smith,  (1829)  4  Wend.  9,  21  Am.  Dec.  89.  See  also 
Coxe  V.  State,  (1895)  144  N.  Y.  396,  39  N.  E.  400;  Smith  v.  Levinus,  (1853) 
8  N.  Y.  472.  "The  power  of  the  legislature  to  grant  land  under  navigable 
waters  to  private  persons  or  corporations  for  beneficial  enjoyment  has  been 
too  long  exercised  and  has  been  affirmed  by  this  court  too  often  to  be  open 
to  serious  question."  Long  Sault  Development  Co.  v.  Kennedy,  (1914)  212 
N.  Y.  1,  105  N.  E.  849,  Ann.  Cas.  1915D  56,  affirming  158  App.  Div.  398, 
143  K  Y.  S.  454.  To  the  same  effect,  Saunders  v.  New  York  Cent.,  etc., 
R.  Co.,  (1894)  144  N.  Y.  75,  38  N.  E.  992,  43  A.  S.  R.  729,  26  L.  R.  A.  378, 
modifying  71  Hun  153,  23  N.  Y.  S.  927;  Coxe  v.  State,  (1894)  144  N.  Y.  396, 
39  N.  E.  400;  Langdon  v.  New  York,  (1883)  93  N.  Y.  129;  People  v.  New 
•York,  etc.,  Ferry  Co.,  (1877)  68  N.  Y.  71,  revereing  7  Hun  105.  See  also 
Lansing  v.  Smith,  (1859)  4  Wend.  9,  21  Am.  Dec.  89;  Niagara  County 
Irrigation,  etc.,  Supply  Co.  v.  College-Heights  L.  Co.,  (1906)  111  App.  Div 
770,  98  N.  Y.  S.  4.  "  The  contemplated  use,  however,  must  be  reasonable  and 
one  which  can  fairly  be  said  to  be  for  the  public  benefit  or  not  injurious  to  the 
public."  Long  Sault  Development  Co.  v.  Kennedy,  (1914)  212  N.  Y.  1,  106 
N.  E.  849,  Ann.  Cas.  1915D  56,  affirming  158  App.  Div.  398,  143  N.  Y.  S.  454. 
To  same  effect,  Saimders  v.  New  York  Cent.,  etc.,  R.  Co.,  (1894)  144  N.  Y. 
76,  38  N.  E.  992,  43  A.  S.  R.  729,  26  L.  R.  A.  378,  modifying  71  Hun  153, 
23  N.  Y.  S.  927;  Coxe  v.  State,  (1894)  144  N.  Y.  396,  39  N.  E.  400;  People 
V.  New  York,  etc..  Ferry  Co.,  (1877)  68  N.  Y.  71,  reversing  7  Hun  105. 
Compare  Langdon  v.  New  York,  (1883)  93  N.  Y.  129.  Thus,  "the  legislature 
cannot  authorize  the  conveyance  of  a  navigable  portion  of  the  St.  Lawrence 
to  a  private  company  to  maintain  and  control  navigation  thereon,  thereby 
parting  for  all  time  with  its  own  power  to  improve  such  navigation."  Long 
Sault  Development  Co.  v.  Kennedy,  (1914)  212  N.  Y.  1,  105  N.  E.  849, 
Ann.  Cas.  1915D  56,  affirming  158  App.  Div.  398,  143  N.  Y.  S.  454.  So,  an 
act  (ch.  864,  Laws  of  1868  as  amended  by  ch.  282,  Laws  of  1869),  empowering 
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a  private  corporation  in  the  furtherance  of  private  purposes  to  become  vested 
with  the  title  to  certain  portions  of  the  land  under  the  waters  of  the  flea  and 
the  sound  within  the  limits  of  the  counties  of  Kings,  Queens,  Richmond  and 
Suffolk,  is  unconstitutional.  Coxe  v.  State,  (1894)  144  N.  Y.  396,  39  N.  E. 
400,  wherein  the  court  said :  "  Th-e  title  of  the  state  to  the  seacoast  and  the 
shores  of  tidal  rivers  is  different  from  the  fee  simple  which  an  individual  holds 
to  an  estate  in  lands.  It  is  not  a  proprietary,  but  a  sovereign  right,  and  it  has 
been  frequently  said  that  a  trust  is  engrafted  upon  this  title  for  the  benefit  of 
the  public  of  which  the  state  is  powerless  to  divest  itself.  ...  It  would,  no 
doubt,  be  difficult  to  reconcile  all  the  numerous  expressions  of  opinion  to  be 
found  in  the  decisions  on  this  question.  In  many  of  them  general  language  is 
used  which  would  seem  to  sanction  the  doctrine  of  absolute  ownership  and  the 
unrestrained  power  of  disposition  by  the  sovereign,  but  this  language  must 
be  read  and  understood  with  reference  to  the  special  facts  of  each  case,  and 
when  thus  read  and  interpreted,  much  of  the  apparent  conflict  disappears. 
It  has  often  been  said  that  the  legislature  of  this  state  is  clothed  with  all 
the  powers  of  the  British  Parliament,  except  as  restrained  by  the  express 
or  implied  provisions  of  the  constitution.  When  the  general  doctrines  of  the 
English  courts  on  this  subject  are  given  full  scope,  the  conclusion  is  inevitable 
that  the  Parliament  and  the  Crown  together  were  not  competent  to  grant  to 
a  private  corporation,  for  private  purposes,  the  seacoast  around  the  island 
below  the  shore  line,  without  violating  established  principles  of  law.  .  .  . 
"While  I  am  not  aware  of  any  such  restriction  to  be  found  in  the  constitution 
of  this  state,  in  terms,  yet,  from  the  very  nature  of  the  question,  it  must 
be  deemed  to  be  inherent  in  the  title  and  power  of  disposition.  The  title 
which  the  state  holds  and  the  power  of  disposition  is  an  incident  and  part 
of  its  sovereignty  that  cannot  be  surrendered,  alienated  or  delegated,  except 
for  some  public  purpose,  or  some  reasonable  use  which  can  fairly  be  said  to 
be  for  the  public  benefit." 


2.     Distribution  of  Powers. 

Generally.-— "  The  object  of  a  written  constitution  is  to  regulate,  define 
and  limit  the  powers  of  government  by  assigning  to  the  executive,  legislative 
and  judicial  branches  distinct  and  independent  powers.  The  safety  of  free 
government  rests  upon  the  independence  of  each  branch  and  the  even  balance 
of  power  between  the  three.  Unite  any  two  of  them  and  they  will  absorb  the 
third  with  absolute  power  as  a  result.  Weaken  any  one  of  them  by  making 
it  imduly  dependent  upon  another  and  a  tendency  toward  the  same  evil 
follows.  It  is  not  merely  for  convenience  in  the  transaction  of  business  that 
they  are  kept  separate  by  the  constitution,  but  for  the  preservation  of  liberty 
itself,  which  is  ended  by  the  union  of  the  three  functions  in  one  man,  or  in  one 
body  of  men.  It  is  a  fundamental  principle  of  the  organic  law  that  each 
department  should  be  free  from  interference,  in  the  discharge  of  its  peculiar 
duties,  by  either  of  the  others."  People  v.  Howland,  (1898)  155  N.  Y.  270, 
49  N.  E.  775,  41  L.  R.  A.  838,  affirming  17  App.  Div.  165,  45  N.  Y.  S.  347. 
To  the  same  effect,  People  v.  Hyatt,  (1902)  172  N.  Y.  176,  64  N.  E.  825; 
92  A.  S.  R.  706,  60  L.  R.  A.  774,  reversing  72  App.  Div.  629,  76  N.  Y.  S.  1026, 
affirmed  188  U.  S.  691,  23  S.  Ct.  456,  47  U.  S.  (L.  ed.)  657;  In  re  Guden, 
(1902)  171  N.  Y.  629,  64  N.  E.  451,  affirming  71  App.  Div.  422,  75  N.  Y.  S. 
794;  In  re  Davies,  (1901)  168  N.  Y.  89,  61  N.  E.  118,  56  L.  R.  A.  855, 
reversing  55  App.  Div.  245,  67  IST.  Y.  S.  492;  People  v.  Morton,  (1898)  156 
N.  Y.  136,  50  N.  E.  791,  66  A.  S.  R.  547,  41  L.  R.  A.  231,  reversing  24  App. 
Div.  563,  49  N.  Y.  S.  760;  People  v.  Keeler,  (1885)  99  N.  Y.  463,  2  N.  E.  615, 
62  Am.  Rep.  49,  reversing  32  Hun  563;  People  v.  Kennedy,  (1913)  154  App. 
Div.  558,  139  N.  Y.  S.  896,  affirmed  (1913)  207  N.  Y.  533,  101  N.  E.  442, 
Ann.  Cas  1914C  616;   Matter  of  Reynolds,    (1911)    144  App.  Div.  458,  129 
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N.  Y.  S.  629,  atomed  in  (1911)  202  N.  Y.  430,  96  N.  E.  87,  416;  People  v. 
Porter,  (1882)  90  N.  Y.  68,  affirming  26  Hun  622;  People  v.  Bowen,  (1860) 
21  N.  Y.  517,  affirming  30  Barb.  24.  In  People  v.  Morton,  supra,  the  court 
said:  "^Under  our  constitution  the  executive  power  of  the  state  answers 
to  that  of  the  king,  and  devolves  upon  the  governor  during  the  term  for 
which  he  is  elected.  The  legislative  power  is  vested  in  the  senate  and 
assembly,  which  take  the  place  of  Parliament,  and  the  judicial  power  in  the 
courts  established  in  accordance  with  the  provisions  of  the  constitution.  The 
three  great  branches  of  government  are  separate  and  distinct,  but  are 
coequal  and  co-ordinate;  their  powers  have  been  carefully  apportioned;  one 
makes  the  laws,  another  construes  and  adjudges  as  to  the  rights  of  persons 
to  rife,  liberty  and  property  thereunder,  and  the  third  executes  the  laws 
enacted  and  the  judgments  decreed.  While  each  department,  in  its  sphere, 
is  in  a  sense  independent,  each  operates  as  a  check  or  restra,int  upon  the  other. 
The  acts  of  the  legislature  have  to  be  presented  to  the  executive  for  his 
approval.  The  courts  may  then  construe  the  acts  and  determine  their  validity 
under  the  constitution;  and  the  executive  may,  in  criminal  cases,  modify  the 
action  of  the  courts  by  the  interposition  of  his  pardoning  power.  But  in 
every  case  in  which  one  department  controls,  modifies  or  influences  the  action 
of  another,  it  acts  strictly  within  its  own  sphere,  thus  giving  no  occasion 
for  conflict  and  thus  preserving  the  .purpose  of  the  original  scheme  of  a 
division  of  power  among  the  three  co-ordinate  branches  of  government,  each 
operating  as  a  restraint  upon  the  other,  but  still  in  harmony." 

Progress  in  scope  of  legislative  activities. —  "  We  have  only  to  refer  to  the 
history  of  legislation  which  has  been  sanctioned  by  the  courts  to  establish 
the  fact  that  its  powers  have  been  extended  over  a  wide  field  covering  all  the 
departments  of  government,  the  administrative  or  executive  branch,  as  well 
as  that  of  the  judicial.  Not  only  has  the  legislature  largely  done  away  with 
the  rules  of  the  courts  prescribing  practice,  by  the  adoption  of  a  code  of 
procedure,  but  it  has  assumed  to  direct  the  order  in  which  cases  pending 
in  courts  shall  be  determined,  by  providing  from  time  to  time  that  a  certain 
class  of  cases  shall  be  preferred.  We  thus  have  the  legislature  exercising 
functions  which  had  theretofore  been  considered  judicial  and  which  devolved 
upon  the  courts  the  duty  of  determining  the  order  in  which  they  would  hear 
the  cases  pending  before  them;  so,  also,  has  the  legislature  time  and  again, 
with  the  sanction  of  the  courts,  exercised  administrative  or  executive  functions. 
It  has  not  only  passed  laws  regulating  the  police  powers  of  the  state,  but 
it  has  prescribed  the  duties  which  control  the  policemen  in  their  action. 
It' has  not  only  regulated  the  sale  of  strong  and  spirituous  liquors  under  the 
general  police  powers  of  the  state,  but  it  has  provided  that  localities  may, 
by  popular  vote,  determine  for  themselves  whether  or  not  any  license  shall 
be  granted  in  their  respective  localities.  Not  only  has  it  authorized  the 
laying  out  of  highways,  but  it  has  itself  laid  out  roads  and  specified  their 
metes  and  bounds.  It  may  not  only  give  to  boards  of  supervisors  the  power 
of  legislation  within  certain  limits,  but  it  may  create  municipal  corporations 
and  confer  upon  them  the  right  of  local  government  and  the  power  to  make 
by-laws  and  ordinances  not  inconsistent  with  the  laws  of  the  state.  It  may 
determine  that  gates  shall  be  established  upon  streets  wherever  necessary 
at  the  place  of  railroad  crossing  at  grade.  It  may  fix  the  site  of  a  court 
house,  appoint  a  commission  to  construct  it  and  issue  the  bonds  of  the  county 
for  the  payment  of  the  expenses."  Stanton  v.  Essex  County,  (1908)  191  N.  Y. 
428,  84  N.  E.  380,  affirming  112  App.  Div.  877,  98  N.  Y.  S.  l059.  See  also 
Saratoga  Springs  v.  Saratoga  Gas,  etc..  Power  Co.,  (1908)  191  N.  Y.  123, 
83  N.  E.  693,  14  Ann.  Gas.  606,  18  L.  R.  A.  (N.  S.)  713,  reversing  122  App. 
Div.  203,  107  N.  Y.  S.  341. 

Exercise  of  judicial  powers  by  legislature. —  Notwithstanding  the  division  of 
powers  between  the  co-ordinate  branches  of  the  state  government,  and  the 
resting  of  the  judicial  powers  in  the  courts,  certain  powers  in  their  nature 
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judicial  belong  to  the  legislature,  and  a  statute  is  not  necessarily  void  which 
involves  judicial  action  on  the  part  of  either  house.  Where  the  statute 
relates  to  the  proceedings  of  the  legislative  body  itself  a,nd  i«  necessary 
and  appropriate  to  enable  it  to  perform  its  constitutional  functions, 
it  is  not  such  an  invasion  of  the  province  of  the  judiciary  as  to  bring  it  within 
any  implied  prohibition  of  the  constitution.  People  v.  Keeler,  (1885)  99 
N.  Y.  463,  2  N.  E.  615,  52  Am.  Rep.  49,  reversing  32  Hun  563.  Thus,  the 
power  is  inherent  in  the  legislature  of  obtaining  information  for  the  purpose 
of  framing  laws  and  as  incident  to  that  end  it  may  compel  witnesses  to  attend 
and  testify.  People  v.  Keeler,  (1885)  99  N.  Y.  463,  2  N.  E.  615,  52  Am.  Rep. 
49,  reversing  32  Hun  563;  People  v.  Sharp,  (1887)  107  N".  Y.  427,  14  N.  E. 
319, 1  A.  S.R.  851.  See  also  People  V.  Charles  Schweinler  Press,  (1915)  214N.Y. 
395,  108  N.  E.  639,  affirming  163  App.  Div.  620,  148  N.  Y.  S.  725;  People  v. 
Milliken,  (1906)  185  N.  Y,  35,  77  N.  E.  872,  affirming  110  App.  Div.  579, 
97  N.  Y.  S.  223.  Wherefore,  an  act  (title  2,  ch.  7,  part  81  of  Revised  Stat- 
utes), giving  each  house  the  power  to  punish  as  for  contempt  any  one  refusing 
to  attend  or  testify  before  the  house  or  a  committee  appointed  to  take  testi- 
mony in  legislative  proceedings  is  constitutional.  *'  It  is  difficult  to  conceive 
any  constitutional  objection  which  can  be  raised  to  the  provision  authorizing 
legislative  committee  to  take  testimony  and  to  summon  witnesses.  In  many 
cases  it  may  be  indispensable  to  intelligent  and  eflfectual  legislation  to  ascer- 
tain the  facts  which  are  claimed  to  give  rise  to  the  necessity  for  such  legis- 
lation, and  the  remedy  required,  and,  irrespective  of  the  question  whether 
in  the  absence  of  a  statute  to  that  effect  either  house  would  have  the  power 
to  imprison  a  recusant  witness,  I  cannot  yield  to  the  claim  that  a  statute 
authorizing  it  to  enforce  its  process  in  that  manner  is  in  excess  of  the  legis- 
lative power.  To  await  the  slow  process  of  indictment  and  prosecution  for  a 
misdemeanor,  might  prove  quite  ineffectual,  and  necessary  legislation  might 
be  obstructed,  and  perhaps  defeated,  if  the  legislative  body  had  no  other  and 
more  summary  means  of  enforcing  its  right  to  obtain  the  required  information. 
That  the  power  may  be  abused,  is  no  ground  for  denying  its  existence." 
People  V.  Keeler,  (1885)  99  N.  Y.  463,  2  N.  E.  615,  52  Am.  Rep.  49,  reversing 
32  Hun  563.  The  legislature  may  not,  however,  initiate  investigations  for 
political  purposes  solely  on  matters  unconnected  with  intended  legislation 
or  matters  on  which  it  can  act.  People  v.  Keeler,  (1885)  99  N".  Y.  463, 
2  N.  E.  615,  52  Am.  Rep.  49,  reversing  32  Hun  563. 

Powers  of  legislature  over  judicial  determinations  and  functions. —  The 
legislature  cannot  set  aside,  annul  or  correct  a  judicial  act  or  determination, 
and  any  act  that  hampers  judicial  action  or  interferes  with  the  discharge 
of  judicial  functions  is  in  conflict  with  the  principles  of  the  Constitution. 
In  re  Greene,  (1901)  166  N.  Y.  485,  60  N.  E.  183,  affirming  55  App.  Div.  475, 
67  N.  Y.  S.  291;  Germania  Sav.  Bank  v.  Suspension  Bridge,  (1899)  159 
N.  Y.  362,  54  N".  E.  33,  dismissing  appeal  73  Hun  690,  26  N.  Y.  S.  98;  People 
V.  Keller,  (1899)  158  N.  Y.  187,  52  K  E.  1107,  affirming  35  App.  Div.  493, 
54  N.  Y.  S.  1011;  People  v.  Howland,  (1898)  155  N.  Y.  270,  49  K  E.  775, 
41  Xr.  R.  A.  838,  affirming  17  App.  Div.  165,  45  N.  Y.  S.  347;  Gilman  v.  Tucker, 
(1891)  128  N.  Y.  190,  28  N".  E.  1040,  26  A.  S.  R.  464,  13  L.  R.  A.  304;  Guilford 
V.  Chenango  County,  (1855)  13  N.  Y.  143;  Roberts  v.  State,  (1898)  30  App. 
Div.  106,  51  K  Y.  S.  691,  affirmed  (1899)  160  N.  Y.  217,  54  N.  E.  678.  Thus, 
after  an  action  or  proceeding  has  been  closed  by  a  final  judgment,  the  legis- 
lature cannot  grant  a  new  trial  or  appeal  therein  or  in  any  way  nullify 
the  judgment  of  the  court.  In  re  Greene,  (1901)  166  N.  Y.  485,  60  K  E.  183, 
aflfirming  55  App.  Div.  475,  67  N.  Y.  S.  291;  Germania  Sav.  Bank  v.  Sus- 
pension Bridge,  (1899)  159  N.  Y.  362,  54  N.  E.  33,  dismissing  appeal  73  Hun 
590,  26  N.  Y.  S.  98;  Gilman  v.  Tucker,  (1891)  128  N.  Y.  190,  28  K  E.  1040, 
26  A.  S.  R.  464,  13  L.  R.  A.  304;  Roberts  v.  State,  (1898)  30  App.  Div.  106, 
51  N.  Y.  S.  691,  affirmed  (1899)  160  N.  Y.  217,  54  N.  E.  678.  See  art.  1,  §  6. 
Accordingly,  chapter  342,  Laws  of  1892,  authorizing  the  board  of  claims  to 
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allow  to  a  certain  person  who  had  been  pardoned  after  having  served  a  portion 
of  his  sentence,  just  compensation  for  his  improper  imprisonment  is  unconsti- 
tutional if  viewed  as  a  determination  by  the  legislature  that  the  imprisonment 
was  improper  and  that  therefore  the  sentence  of  conviction  was  illegal. 
Roberts  v.  State,  (1898)  30  App.  Div.  106,  51  N.  Y.  S.  691,  affirmed  in  (1899) 
160  N.  Y.  217,  54  N.   E.   678. 

Power  of  legislature  to  deny  relief  in  courts. —  The  legislature  has  no  power 
to  deny,  for  any  cause,  to  a  party  who  has  been  illegally  deprived  of  his 
rights  or  property,  access  to  the  courts  of  the  state  for  relief.  Thus,  the 
provision  of  the  C^ode  of  Civil  Procedure  (section  1440)  relating  to  the  title 
to  real  property  sold  on  execution,  as  amended  in  1881  (ch.  681,  Laws  of 
1881),  which  provides  that  if  the  title  of  the  sheriff's  "grantee  or  his 
assignees  is  adjudged  for  any  reason  or  cause  whatever  to  be  null  and  void 
in  any  action  for  that  purpose  brought  by  the  judgment  debtor  or  his 
assignees,  such  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  "  or  in  case  of  pending  appeal,  within  twenty  days 
after  final  judgment  "  the  plaintiff  shall  pay  to  such  grantee  or  his  assignees 
the  .  .  .  money  .  .  .  paid  on  the  sale,  with  interest  from  the 
time  of  the  sale,  .  .  .  including  the  costs  and  expenses  of  defendant  in 
defending  the  action,  .  .  .  and  in  the  event  of  the  plaintiff's  failure  to 
pay  such  purchase-money  and  expenses  within  the  time  aforesaid,  said  title 
shall  be  valid  in  said  grantee,'*  is  unconstitutional  and  void,  as  it  violates 
the  constitutional  prohibition  against  depriving  the  owner  of  his  property 
without  due  process  of  law,  and  it  assumes  to  nullify  a  final  and  unimpeach- 
able judgment.  Oilman  v.  Tucker,  (1891)  128  N.  Y.  190,  28  N.  E.  1040, 
26  A.  S.  R.  464,  13  L.  R.  A.  304. 

Power  of  court  ^  to  provide  for  appeal. —  It  is  not  the  function  of  a  court 
to  provide  for  an  appeal.  The  courts  must  be  guided  by  the  law  as  it  is, 
and  cannot  give  an  appeal  where  none  is  given  by  statute.  To  do  so  would 
be  to  trench  upon  the  legislative  branch  of  the  government.  People  v. 
Trezza,  (1891)  128  N.  Y.  529,  28  N.  E.  533;  Leach  v.  Auwell,  (1912)  154  App. 
Div.  170,  138  N.  Y.  S.  975. 

Governor  as  branch  of  legislature. —  It  would  not  be  correct  language  to 
say  that  the  governor  forms  a  branch  of  the  legislature,  for  the  Constitution 
has  limited  that  designation  to  the  senate  and  assembly;  but  it  would  be 
equally  incorrect  to  affirm,  that  the  sanction  which  he  is  by  article  4,  section  9, 
required  to  give  to  or  withhold  from  bills,  before  they  can  become  operative, 
does  not  render  him  a  participator  in  the  function  of  making  law.  People 
V.  Bowen,  (1860)  21  N.  Y.  517,  affirming  30  Barb.  24.  In  that  case  this  was 
said :  "  Though  it  is  declared  that  the  whole  legislative  authority  shall  be 
vested  in  the  senate  and  assembly,  still  no  law  can  be  enacted  which  has  not 
been  submitted  to  the  judgment  of  the  governor.  His  agency  cannot,  there- 
fore, be  considered  as  merely  a  power  to  refer  back  bills  for  further  consider- 
ation by  the  legislature;  his  approval  is  regarded  as  generally  essential  to  the 
enactment  of  laws,  though  his  disapproval  is  not  necessarily  fatal  to  them, 
but  may  be  overcome,  where  the  legislature,  upon  a  consideration  of  his 
objections,  shall  repass  them  by  an  extraordinary  majority." 


3.  Delegation  of  Power. 

General  rule. —  "  The  proposition  that  by  our  Constitution  general  powers 
of  legislation  are  conferred  exclusively  upon  the  legislature  and  that  this 
body  may  not  escape  its  duties  and  responsibilities  by  delegating  such  legis- 
lative powers  to  the  people  at  large,  must  be  regarded  as  so  thoroughly 
established  that  it  needs  no  discussion."  People  v.  Kennedy,  (1913)  207 
N.  Y.  533,  101  N.  E.  442,  Ann.  Cas.  1914C  616,  affirming  154  App.  Div.  558, 
139  N.  Y.  S.  896;  Stanton  v.  Essex  County.  (1908)   191  N.  Y.  428,  84  N.  E. 
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380,  affirming  112  App.  Div.  877,  98  N.  Y.  S.  1059;  Barto  v.  Himrod,  (1853) 
8  N.  Y.  483,  59  Am.  Dec.  506.  See  also  People  v.  Coler,  (1903)  173  N.  Y. 
103,  65  N.  E.  956,  affirming  71  App.  Div.  584,  76  N.  Y.  S.  205;  People  v. 
Philadelphia  Fire  Ass'n,  (1883)  92  N.  Y.  311,  44  Am.  Rep.  S80,  affirmed  in 
119  U.  S.  110,  7  S.  Ct.  108,  30  U.  S.  (L.  ed.)  342.  Thus,  an  act  (ch.  140, 
CawB  of  1849)  for  the  purpose  of  establishing  free  schools  throughout  the 
state,  which  provides  that  the  electors  of  the  whole  state  shall  say  whether 
the  act  is  to  become  a  law  or  not,  is  void.  Barto  v.  Himrod,  (1853)  8  N.  Y. 
483,  69  Am.  Dec.  506.  In  Stanton  v.  Essex  County,  (1908)  191  N.  Y.  428, 
84  N.  E.  380,  affirming  112  App.  Div.  877,  98  N.  Y.  S.  1059,  the  court  said: 
"Article  III,  section  1,  of  the  Constitution  provides  that  *The  legislative 
power  of  this  state  shall  be  vested  in  a  senate  and  assembly.*  The  govern- 
ment, as  organized  under  the  constitution,  was  designed  to  be  that  of  a 
representative  republic.  Under  the  clause  of  the  constitution  referred  to  the 
legislature  is  prohibited  from  converting  it  into  a  pure  democracy,  under 
which  the  people  frame  and  enact  their  own  laws.  The  organization  of  the 
law-making  power  is  one  of  the  principal  purposes  of  a  constitutional  charter, 
and  this  is  effected  by  means  of  a  system  of  representation  by  which  the 
people  at  stated  periods  delegate  to  citizens  chosen  by  them  the  power  of 
enacting  laws  by  which  all  are  to  be  governed.  The  senators  and  assembly- 
men are  selected  by  the  electors  of  their  respective  districts  to  represent 
them  in  the  legislature  of  the  state  and  to  enact  such  laws  as  shall  be  requi- 
site and  advisable.  The  people,  who  have  intrusted  them  with  the  legislative 
power,  have  the  right  to  demand  the  exercise  of  their  knowledge,  judgment 
and  discretion  in  the  framing  and  in  the  enactment  of  laws,  and  in  so  far  as 
their  duties  are  strictly  legislative,  have  prohibited  them  from  delegating 
that  power  to  others."  In  Barto  v.  Himrod,  supra,  it  was  said:  "All  legis- 
lative power  is  derived  from  the  people;  but  when  the  people  adopted  the 
constitution,  they  surrendered  the  power  of  making  laws  to  the  legislature, 
and  imposed  it  upon  that  body  as  a  duty;  they  did  not  reserve  to  themselves 
the  power  of  ratifying  or  adopting  laws  proposed  by  the  legislature,  except 
in  the  single  case  of  contracting  public  debt.     (Art.  7,  §  4)." 

Qualifications  to  rule. —  While  the  question  of  the  expediency  of  an  act,  or 
of  the  expediency  of  its  operation  in  a  given  case  cannot  be  delegated,  the 
legislature  may  pass  an  act  the  operation  of  which  in  particular  instances 
is  dependent  on  or  affected  by  a  future  contingency.  People  v.  Long  Island 
R.  Co.,  (1892)  134  N.  Y.  506,  31  N.  E.  S73,  affirming  58  Hun  412,  12 
N.  Y.  S.  41;  People  v.  Philadelphia  Fire  Ass'n,  (1883)  92  K.  Y.  311,  44  Am. 
Rep.  380,  aifirmed  in  119  U.  S.  110,  7  S.  Ct.  108,  30  U.  S.  (L.  ed.)  342.  Thus, 
the  provision  of  the  Act  of  1884  (§  3,  ch.  439,  Laws  of  1884),  that:  "At  a 
point  where  a  street  ...  or  traveled  way  is  crossed  at  the  same  level  by 
a  railroad  .  .  .  the  Supreme  Court  or  County  Court  may,  upon  ai^lica- 
tion  .  .  .  order  .  .  .  that  gates  shall  be  erected  across  such  street 
.  .  .  and  that  a  person  be  stationed  to  open  and  close  such  gates  when 
an  engine  or  train  passes",  is  constitutional.  People  v.  Long  Island  R.  Co., 
(1892)  134  N.  Y.  506,  31  N.  E.  873,  affirming  58  Hun  412,  12  N.  Y.  S.  41. 
It  is  competent  for  the  legislature  to  make  the  vesting  of  rights  imder  a  valid 
statute  contingent  on  the  consent  of  some  private  body  or  organization.  The 
consent  of  the  private  body  or  organization  in  such  a  case  does  not  give 
any  validity  to  the  statute,  but  is  a  mere  term  thereof  and  its  requirement 
is  in  no  sense  a  delegation  of  legislative  power.  Thus,  the  provision  of  the 
"Street  Surface  Railway  Act"  (§  14,  ch.  252,  Laws  of  1884),  imposing  as  a 
condition  to  the  construction,  extension  or  operation  of  a  street  railroad 
in  a  street  or  highway  in  which  another  street  railway  has  been  lawfully 
constructed,  that  the  consent  of  the  company  owning  and  maintaining  such 
other  road  shall  be  obtained,  is  not  a  delegation  of  legislative  power  to  the 
company  whose  consent  is  required.  In  re  Thirty-fourth  St.  R.  Co.,  (1886> 
102  N.  Y.  343,  7  N.  E.  172,  reversing  37  Hun  442.    The  legislature  may  leave 
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matters  of  detail  attendant  on  the  operation  of  a  statute  to  be  controlled  by 
local  authorities.  Thus,  the  Rapid  Transit  Act  (ch.  606,  Laws  of  1875)  is  not 
objectionable  as  delegating  legislative  powers  in  imposing  on  county  com- 
missioners the  duty  of  designating  the  routes  for  the  elevated  roads  which 
it  authorized,  of  determining  the  form  of  the  elevated  structure,  and  of 
making  rules  for  the  running  of  trains.  Matter  of  Gilbert  El.  R.  Co.,  (1877) 
70  N.  Y.  361,  affirming  9  Hun  303;  In  re  New  York  El.  R.  Co.,  (1877)  70 
N.  Y.  327. 

The  legislature  may,  in  certain  cases,  permit  the  electors  of  a  restricted 
locality  to  determine  whether  a  completed  enactment  passed  by  the  legis- 
lature shall  become  operative  or  shall  be  taken  advantage  of.  People  v. 
Kennedy,  (1913)  207  N.  Y.  533,  101  N.  E.  442,  Ann.  Cas.  1914C  616,  affirming 
154  App.  Div.  658,  139  K  Y.  S.  896;  Stanton  v.  Essex  County,  (1908)  191 
N.  Y.  428,  84  N.  E.  380,  affirming  112  App.  Div.  877,  98  N.  Y.  S.  1059; 
Gloversville  v.  Howell,  (1877)  70  K  Y.  287,  affirming  7  Hun  345;  Clarke  v. 
Rochester,  (1864)  28  N.  Y.  605,  affirming  24  Barb.  446;  Bank  of  Chenango 
V.  Brown,  (1863)  26  N.  Y.  467;  Starin  v.  Genoa,  (1861)  23  N.  Y.  439,  revers- 
ing 29  Barb.  442;  Bank  of  Rome  v.  Rome,  (1858)  18  K  Y.  38;  Sun  Printing, 
etc.,  Ass'n  v.  New  York,  (1896)  8  App.  Div.  230,  40  N.  Y.  S.  607,  affirmed 
(1897)  152  N.  Y.  257,  46  N.  E.  499,  37  L.  R.  A.  788.  See  also  Blauvelt  v. 
Nyack,  (1876)  9  Hun  153.  Thus,  the  legislature  may  by  statute  intended  to 
be  complete  and  taking  effect  at  once  provide  for  the  future  erection  of  a  new 
county  and  then  permit  the  voters  within  the  proposed  territory,  before 
the  date  of  actual  creation,  to  decide  by  vote  whether  the  provisions  of  said 
statute  shall  be  carried  out  and  become  operative.  Accordingly,  the  statute 
(ch.  548  of  the  Laws  of  1912)  entitled  "An  act  to  erect  the  county  of 
Bronx,"  etc.,  which  may  be  fairly  construed  as  defining  the  boundaries  of  a 
proposed  county,  providing  for  the  substantial  and  real  organization  of  the 
county  at  a  future  date,  giving  to  the  voters  of  the  territory  defined  the  right 
before  that  date  to  indicate  whether  they  desire  to  have  the  county  created, 
and  enacting  that  if  the  vote  is  adverse  it  shall  not  be  operative,  and  its 
provisions  for  organization  and  creation  shall  noc  be  carried  out,  is  valid,  and 
a  contention  that  by  the  terms  thereof  the  legislature  in  violation  of  the 
Constitution  attempted  to  delegate  to  the  people  of  the  territory  with  the  pro- 
posed new  county  the  right  by  popular  vote  to  determine  whether  said  act 
should  become  or  remain  a  law  cannot  be  upheld.  People  v.  Kennedy,  (1913) 
207  N.  Y.  533,  101  N.  E.  442,  Ann.  Cas.  1914C  616,  affirming  154  App.  Div. 
558,  139  N.  Y.  S.  896.  So,  the  provision  of  the  County  Law  (Laws  of  1892, 
ch.  686,  §§  31,  32,  33),  relating  to  the  changing  of  the  site  of  county  build- 
ings and  offices  from  one  part  of  a  county  to  another,  and  providing  that, 
after  such  change  has  been  approved  by  the  board  of  supervisors  of  the 
county  by  a  resolution  adopted  by  a  majority  of  all  the  members  elected 
thereto,  the  question  of  the  proposed  removal  shall  "be  submitted  to  the 
electors  of  the  county  at  the  ensuing  general  election "  to  "  be  voted  on  '* 
by  such  electors  at  such  election  *^by  ballot,"  and  "  if  a  majority  of  the 
ballots  cast  shall  be  in  favor  of  such  removal,  the  proceedings  of  such  board 
of  supervisors  shall  be  deemed  ratified  by  the  electors,  and  the  change  of 
the  site  of  such  buildings,  or  the  removal  of  such  offices,  shall  be  made  accord- 
ingly," is  not  such  a  delegation  of  legislative  power  to  the  people  that  it 
constitutes  a  violation  of  this  section.  Stanton  v.  Essex  County,  (1908)  191 
N.  Y.  428,  84  N.  E.  380,  affirming  112  App.  Div.  877,  98  N.  Y.  S.  1059. 

In  Bank  of  Rome  v.  Rome,  (1858)  18  N.  Y.  38,  the  court  had  before  it  for 
consideration  and  affirmed  the  constitutionality  of  an  act  which  authorized 
the  president  and  trustees  of  the  village  of  Rome  to  subscribe  for  and  take 
stock  in  a  railroad  corporation,  but  provided  that  they  should  have  no  power 
to  make  such  subscription  until  it  had  been  previously  approved  by  two-thirds 
9f  all  the  electors  of  a  certain  class.  In  thus  deciding  the  court  said :  "  The 
case  is,  therefore,  in  substance,  only  a  submission  to  a  vote  of  the  partieB 
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interested,  of  the  question  whether  or  not  they  chose  that  the  municipal 
corporation  should  subscribe  to  the  railroad.  In  other  words,  the  legislature 
did  not  compel  the  village  to  subscribe  but,  by  creating  by  law  the  necessary 
machinery,  left  it  to  the  tax-payers  to  determine  that  matter."  In  Starin  v. 
Genoa,  (1861)  23  N.  Y.  439,  reversing  29  Barb.  442,  the  act  considered  was 
one  authorizing  the  town  officers  to  borrow  money  and  invest  it  in  the  stock 
of  a  proposed  railroad  corporation,  with  the  provision  that  the  officers 
appointed  to  do  this  should  have  no  power  to  do  it  unless  the  written  consent 
of  two-thirds  of  the  taxpayers  had  been  obtained.  In  upholding  the  consti- 
tutionality of  the  act,  the  court  said :  "  The  act  .  ^  .  by  its  terms  took 
effect  immediately;  but  parties  to  be  affected  by  it  were  at  liberty  to  accept 
the  privileges  granted,  and  incur  the  burdens  and  obligations  it  would  impos* 
as  their  interest  or  will  should  dictate;  and  any  one  or  more  of  the  towns, 
referred  to  therein,  could  take  the  benefit  of  it,  and  make  it  effective  as  to 
themselves.  ...  It  was  ...  in  all  its  material  characteristics 
entirely  diflferent  from  the  school  law  (involved  in  the  Barto  case) ."  In  Bank 
of  Chenango  v.  Brown,  (1863)  26  N.  Y.  467,  the  court  makes  it  plain  that 
the  doctrine  of  the  Barto  case  is  not  to  be  extended  and  distinctly  differ- 
entiates between  the  question  there  discussed  and  the  one  which  arises  where 
the  legislature  creates  a  municipal  charter  for  a  certain  territory  and  then 
permits  the  people  of  that  territory  to  determine  whether  the  act  shall  take 
eflfect,  and  which  latter  provision  it  holds  to  be  constitutional.  Judge  Emott, 
writing  for  the  court,  after  referring  to  acts  of  the  latter  character,  said: 
"  I  perceive  no  difference  whether  the  statute  submits  an  entirely  new  charter, 
or  amendments  to  an  existing  one,  to  the  constituency  to  be  affected.  Either 
way  the  legislative  action  is  complete  and  finals  and  the  vote  of  the  munici- 
pality is  simply  a  determination  of  the  expediency  of  their  accepting  the 
result  of  that  action."  In  Clarke  v.  Rochester,  (1864)  28  N.  Y.  605,  affirming 
24  Barb.  446,  the  statute  authorized  the  city  of  Rochester  to  subscribe  for 
and  become  the  purchaser  of  stock  in  a  railroad  corporation  which  was  to 
terminate  in  the  city,  but  contained  the  provision  that  the  provisions  of  the 
act  should  not  take  effect  until  they  should  have  been  submitted  to  the 
electors  at  a  special  election,  and,  distinguishing  such  a  statute  from  the 
enactment  involved  in  the  Barto  case,  it  was  held  that  the  legislature  might 
thus  confer  upon  the  representatives  of  the  municipality  the  power  to  make 
subscription  upon  condition  that  the  act  should  be  submitted  to  and  meet 
the  approbation  of  the  electors. 

Legalizing  of  municipal  bonds  by  Supreme  Court. —  Section  26  of  article 
2a  of  the  General  Municipal  Law  (Laws  of  1909,  ch.  29,  and  Laws  of  1911, 
ch.  769),  empowering  the  Supreme  Court  to  determine  the  validity  of  pro- 
ceeding taken  by  a  municipal  corporation  prior  to  the  issue  of  certain  bonds 
and  providing  that  this  proceeding  shall  be  deemed  legalized  and  confirmed 
if  the  court  determines  that  they  are  valid,  confers  no  legislative  powers  on 
the  court  and  is  not  in  violation  of  this  section.  The  determination  of  the 
validity  of  the  proceedings  is  a  judicial  function  and  obviously  the  bonds 
derive  validity  from  the  legislative  enactment,  not  from  the  conclusion  of 
the  court.    Matter  of  Lackawanna,  (1913)  158  App.  Div.  263,  143  N.  Y.  S.  198. 

Municipal  ordinances  generally. —  The  legislature  may  confer  upon  mimic- 
ipal  corporations  the  authority  to  enact  and  enforce  ordinances.  That  does 
not  constitute  an  improper  delegation  of  the  police  power.  Buffalo  v. 
Stevenson,  (1913)  207  N.  Y.  258,  100  N.  E.  798,  dismissing  appeal,  145 
App.  Div.  117,  129  N.  Y.  S.  125;  Rochester  v.  West,  (1900)  164  N.  Y.  510, 
58  N.  E.  673,  79  A.  S.  R.  659,  53  L.  R.  A.  548,  29  App.  Div.  125,  51  N.  Y.  S. 
482;  Rochester  v,  Simpson,  (1892)  134  N.  Y.  414,  31  N.  E.  871,  reversing 
67  Hun  36,  10  N.  Y.  S.  499;  New  York  v.  Dry-Dock,  etc.,  R.  Co.,  (1892)  133 
N.  Y.  104,  30  N.  E.  563,  28  A.  S.  R.  609;  Carthage  v.  Frederick,  (1890)  122 
N.  Y.  268,  25  N.  E.  480,  19  A.  S.  R.  490,  10  L.  R.  A.  178;  People  v.  Pratt, 
(1891)   129  N.  Y.  68,  29  N.  E.  7;  People  v.  Squire,  (1888)   107  N.  Y.  593, 
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14  N.  E.  820,  1  A.  S.  R.  893,  affirmed  145  U.  S.  175,  12  S.  Ct.  880,  36  U.  S. 
(L.  ed.)  666;  Cronin  v.  People,  (1880)  82  N.  Y.  318,  87  Am.  Rep.  664; 
Buffalo  V.  Hill,  (1903)  79  App.  Div.  402,  79  N.  Y.  S.  449;  Koch  v.  Fox,  (1902) 
71  App.  Div.  288,  75  N.  Y.  S.  913;  People  v.  Mattimore,  (1887)  45  Hun  448, 
10  N.  Y.  St.  Rep.  133;  People  v.  Justices,  etc.,  (1876)  7  Hun  214.  See  also 
Brooklyn  v.  Breslin,  (1874)  57  N.  Y.  591;  People  v.  Sing  Sing,  (1900)  64 
App.  Div.  666,  66  N.  Y.  S.  1094.  An  ordinance  adopted  by  such  a  corpora- 
tion pursuant  to  authority  delegated  by  the  legislature  has  the  same  force 
within  the  corporate  limits  as  a  statute  passed  by  the  legislature  itself. 
Buffalo  V.  New  York,  etc.,  R.  Co.,  (1897)  152  N.  Y.  276,  46  N.  E.  496,  affirming 
6  Misc.  630,  27  N.  Y.  S.  297;  Rochester  v.  Simpson,  (1892)  134  N.  Y.  414, 
31  N.  E.  871,  reversing  67  Hun  36,  10  N.  Y.  S.  499;  Carthage  v.  Frederick, 
(1890)  122  N.  Y.  268,  25  N.  E.  480,  19  A.  S.  R.  490,  10  L.  R.  A.  178; 
People  V.  Miller,  (1914)  161  App.  Div.  i38,  146  N.  Y.  S.  403;  People  v.  New 
York  Edison  Co.,  (1913)  159  App.  Div.  786,  144  N.  Y.  S.  707;  People  v. 
Reicherter,  (1908)  128  App.  Div.  676,  112  N.  Y.  S.  936.  See  also  People  v. 
Sing  Sing,  (1900)   64  App.  Div.  556,  66  N.  Y.  S.  1094. 

Boards  and  officers  generally. —  Authority  to  determine  what  ought  to  be 
done  to  protect  the  public  welfare  in  particular  cases  as  necessity  requires 
may  properly  be  reposed  in  public  boards  and  officers.  People  v.  Kayne, 
(1914)  212  N.  Y.  407,  106  N.  E.  122,  affirming  160  App.  Div.  644,  146  N.  Y.  S. 
398;  Bellows  v.  Raynor,  (1913)  207  N.  Y.  389,  101  N.  E.  181,  affirming 
146  App.  Div.  899,  129  N.  Y.  S.  1113;  People  v.  Vandecarr,  (1903)  175  N.  Y. 
440,  67  N.  E.  913,  108  A.  S.  R.  781,  affirming  81  App.  Div.  128,  80  N.  Y.  S. 
1108,  affirmed,  199  U.  S.  552,  26  S.  Ct.  144,  60  U.  S.  (L.  ed.)  305;  Polinsky 
V.  People,  (1878)  73  N.  Y.  65^;  Health  Department  v.  Knoll,  (1877)  70  N.  Y. 
630;  Heister  v.  Metroplitan  Board  of  Health,  (1868)  37  N.  Y.  661;  Peace 
V.  McAdoo,  (1906)  110  App.  Div.  13,  96  N.  Y.  S.  1039;  People  v.  Justices, 
etc.,  (1876)  7  Hun  214.  The  Greater  New  York  charter,  in  section  775,  added 
thereto  by  chapter  899  of  the  Laws  of  1911,  provides  that  the  fire  commis- 
sioner may  "require,  in  writing,  the  installation,  as  prescribed  by  any  law 
or  ordinance,  in  any  building,  structure  or  inclosure  of  automatic  or  other 
fire  alarm  system  or  fire  extinguishing  equipment  and  the  maintenance  and 
repair  thereof."  Under  such  provision,  read  together  with  sections  762  and 
773  of  the  charter  (Laws  of  1897,  ch.  378;  Laws  of  1901,  ch.  466,  §  1620, 
subd.  3),  the  fire  commissioner  has  the  authority  to  order  the  owner  of 
premises,  used  for  manufacturing  purposes,  to  install  therein  a  separate 
and  distinct  system  of  automatic  sprinklers,  and  if  such  owner  refuses  to 
obey  such  order  he  may  be  convicted  of  a  misdemeanor.  People  v.  Kaye,  (1914) 
212  N.  Y.  407,  106  N.  E.  122,  affirming  160  App.  Div.  644,  146  N.  Y.  S.  398. 

Boards  of  health. —  "  That  the  legislature  in  the  exercise  of  its  constitu- 
tional authority  may  lawfully  confer  on  boards  of  health  the  power  to  enact 
sanitary  ordinances,  having  the  force  of  law  within  the  districts  over  which 
their  jurisdiction  extends,  is  not  an  open  question.  This  power  has  been 
repeatedly  recognized  and  affirmed."  Polinsky  v.  People,  (1878)  73  N.  Y.  66. 
To  the  same  effect,  Bellows  v.  Raynor,  (1913)  207  N.  Y.  389,  101  N.  E.  181; 
Tenement  House  Dept.  v.  Moeschen,  (1904)  179  N.  Y.  326,  72  N.  E.  231, 
103  A.  S.  R.  910,  1  Ann.  Cas.  439,  70  L.  R.  A.  704,  affirming  69  App.  Div. 
626,  86  N.  Y.  S.  704,  90  App.  Div.  603,  86  N.  Y.  S.  1148;  People  v.  Vande- 
carr,  (1903)  176  N.  Y.  440,  67  N.  E.  913,  108  A.  S.  R.  781,  affirming  81 
App.  Div.  128,  80  N.  Y.  S.  1108,  affirmed  199  U.  S.  562,  26  S.  Ct.  144,  50  U.  S. 
(L.  ed.)  305;  Health  Department  v.  Knoll,  (1877)  70  N.  Y.  630;  Heister 
V.  Metropolitan  Board  of  Health,  (1868)  37  N.  Y.  661;  People  v.  Timmer- 
man,  (1903)  79  App.  Div.  566,  80  N.  Y.  S.  286;  People  v.  Justices,  etc., 
(1876)  7  Hun  214.  See  also  In  re  Smith,  (1896)  146  N.  Y.  68,  40  N.  E.  497, 
48  A.  S.  R.  769,  28  L.  R.  A.  820. 

Rate  fixing  by  commission. —  The  fixing  of  maximum  rates  of  carriers  and 
public  service   corporations,  provided  that  such   rates  are  not  confiscatory 
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and  in  violation  of  property  rights,  is  a  proper  exercise  of  the  police  power 
of  the  state  vested  in  the  legislature,  but  this  power  is  not  so  inherently  or 
exclusively  legislative  that  the  legislature  may  not,  in  the  exercise  of  the 
plenary  powers  and  in  the  absence  of  any  express  limitation  by  the  state  or 
federal  constitutions,  delegate  to  and  confer  upon  other  branches  of  the  state 
government,  by  general  laws,  the  duty  not  only  of  executing  a  law  enacted 
for  the  purpose  of  regulating  rates  but  of  determining  its  application  to 
particular  cases  and  the  formulating  of  rules  for  its  exercise.  People  v. 
Willcox,  (1909)  194  N.  Y.  383,  87  N.  E.  517,  affirming  129  App.  Div.  267, 
908,  113  N.  Y.  S.  861;  Saratoga  Springs  v.  Saratoga  Gas,  etc..  Power  Co., 
(1908)  191  N.  Y.  123,  83  N.  E.  693,  14' Ann.  Gas.  606,  18  L.  R.  A.  (N.  S.) 
713,  reversing  122  App.  Div.  203,  107  N.  Y.  S.  341.  Thus,  the  statute  (Laws 
of  1905,  ch.  737)  providing  for  the  appointment  by  the  governor  of  a  com- 
mission authorized  to  determine,  upon  the  complaint  of  municipal  authori- 
ties or  consumers,  the  maximum  price  to  be  charged  for  service  by  gas  and 
electric  light  companies,  is  not  such  a  delegation  of  legislative  powers  that 
it  is  violative  of  any  express  or  implied  provision  of  the  state  Constitution 
relating  to  the  subject.  The  legislature,  not  the  commission,  enacts  that 
there  shall  be  maximum  rates  for  the  charges  of  the  gas  and  electric  light 
companies;  that  light  shall  be  furnished  to  consumers  at  those  rates,  and 
has  provided  the  penalty  for  extorting  greater  charges  for  service.  What  is 
Intrusted  to  the  commission  is  the  duty  of  investigating  the  facts,  and,  after 
a  public  hearing,  of  ascertaining  and  determining,  "within  the  limits  pre- 
scribed by  law,"  what  is  a  reasonable  maximum  rate.  Saratoga  Springs  v. 
Saratoga  Gas,  etc..  Power  Co.,  (1908)  191  N.  Y.  123,  83  N.  E.  693,  14  Ann. 
Gas.  606,  18  L.  R.  A.  (N.  S.)  713,  reversing  122  App.  Div.  203,  107  N.  Y.  S. 
341. 

Taxation. —  The  legislature  may  del^ate  the  power  to  levy  a  local  tax  for 
a   local   purpose.     Townsend   v.   New   York,    (1878)    16   Hun   362,    affirmed 

(1879)  77  N.  Y.  542.  Thus,  the  legislature  may  delegate  to  a  municipal 
corporation  the  power  to  tax  for  the  expenses  of  the  local  government.  In  re 
Zborowski,  (1877)  68  N.  Y.  88.  And  it  may  so  confer  the  power  to  assess 
for  the  expenses  of  local  improvements.  Boards  of  assessors  and  boards  of 
revision  do  not  tax,  but  merely  determine  what  amount  thereof  shall  be  paid 
by  each  person  benefited.  Spencer  v.  Merchant,  (1885)  100  N.  Y.  585,  3  N.  E. 
682,  affirmed,  125  U.  S.  345,  8  S.  Gt.  921,  31  U.  S.  (L.  ed.)  763;  In  re  Roberts, 

(1880)  81  N.  Y.  62,  affirming  17  Hun  559;  In  re  Zborowski,  (1877)  68  N.  Y. 
68;  People  v.  Brooklyn,  (1851)  4  N.  Y.  419,  55  Am.  Dec.  266,  reversing  9 
Barb.  535.  See  also  In  re  Lester,  (1880)  21  Hun  130.  And  see  infra, 
this  note.  III,  2,  Apportionment.  It  is  within  the  legislative  authority  to 
confer  upon  a  board  of  assessors  the  power  to  readjust  and  reapportion  taxes, 
where  the  law  has  not  been  strictly  pursued  in  their  imposition,  upon  equita- 
ble and  just  principles.  This  is  not  a  delegation  of  the  taxing  power,  but 
simply  of  the  power  to  adjust  the  amounts  of  taxes  already  denied  or  attempted 
to  be  levied.  Thus,  the  Act  of  1883  (ch.  114,  Laws  of  1883),  which  provides 
for  the  settlement  and  collection  of  arrearages  of  unpaid  taxes  in  the  city  of 
Brooklyn,  does  not  provide  for  any  apportionment  violative  of  any  constitu- 
tional right,  as  its  object  was  not  to  make  original  assessments,  but  to  provide 
for  the  adjustment  of  those  previously  made  or  attempted  to  be  made,  and 
imder  it  the  board  of  assessors  could  levy  no  new  taxes,  but  simply  adjust,  upon 
a  fair  basis,  those  already  made.  Terrel  v.  Wheeler,  (1890)  123  N.  Y.  76,  25 
N.  E.  329,  affirming  49  Hun  262,  2  N.  Y.  S.  86;  Lamb  v.  Connolly,  (1890) 
122  N.  Y.  531,  25  N.  E.  1042. 

Collection  of  taxes. — "While  it  would  be  incompetent  for  the  legislature 
to  leave  to  a  state  officer  or  department  the  power  to  determine  whether 
a  tax  should  be  levied,  or  at  what  rate,  or  upon  what  property,  it  may 
lawfully  delegate  to  a  ministerial  officer  or  any  department,  or  itb  appointee 
or  other  authority,  the  power  of  using  the  machinery,  as  and  in  the  method 
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created  by  it,  for  the  collection  of  the  taxes  it  has  levied.  ...  The 
application  of  the  procedure  or  remedy  through  which  the  tax  is  collected 
is  no  part  of  the  power  of  taxation  within  the  meaning  of  the  principle  that 
'  taxation  is  the  most  delicate  and  highest  attribute  of  sovereignty  and  cannot 
be  delegated.' "  Gautier  v.  Ditmar,  (1912)  204  N.  Y.  20,  97  N.  E.  464,  Ann. 
Cas.  1913C  960,  affirming  144  App.  Div.  721,  129  N.  Y.  S.  834. 


II.  Police  Power. 

1.  In  Oeneral. 

Police  power  as  attribute  of  sovereignty. —  The  constitution  presupposes 
the  existence  of  the  police  power,  and  is  to  be  construed  with  reference  to  that 
fact.  People  v.  Adirondack  R.  Co.,  (1899)  160  N.  Y.  225,  54  N.  E.  689, 
affirmed  in  176  IT.  S.  335,  20  S.  Ct.  460,  44  U.  S.  (L.  ed.)  492,  and  reversing 
39  App.  Div.  34,  56  N.  Y.  S.  869;  People  v.  Havnor,  (1896)  149  N.  Y.  195, 
43  N.  E.  541,  52  A.  S.  R.  707,  31  L.  R.  A.  689,  affirming  1  App.  Div.  459, 
37  N.  Y.  S.  314;  Carthage  v.  Frederich,  (1890)  122  N.  Y.  268,  25  N.  E.  480, 
19  A.  S.  R.  490,  10  L.  R.  A.  178;  People  v.  Budd,  (1889)  117  N.  Y.  1,  22  N.  R 
670,  682,  15  A.  S.  R.  460,  5  L.  R.  A.  559;  Bertholf  v.  O'Reilly,  ( 1878)  74  N.  Y. 
509,  30  Am.  Rep.  323,  affirming  8  Hun  16;  Wynehamer  v.  People,  (1856) 
13  N.  Y.  378,  affirming  20  Barb.  567  and  reversing  20  Barb.  168.  In  People 
V.  Adirondack  R.  Co.,  supra,  the  court  said:  "The  power  of  taxation,  the 
police  power  and  the  power  of  eminent  domain,  underlie  the  constitution  and 
rest  upon  necessity,  because  there  can  be  no  effective  government  without 
them.  They  are  not  conferred  by  the  constitution,  but  exist  because  the  state 
exists,  and  they  are  essential  to  its  existence.  They  are  not  rights  reserved, 
but  rights  inherent  in  the  state  as  sovereign.  While  they  may  be  limited 
and  regulated  by  the  constitution,  they  exist  independently  of  it  as  a  neces- 
sary attribute  of  sovereignty.  They  belong  to  the  state  because  it  is  sovereign, 
and  they  are  a  necessity  of  government.  The  state  cannot  surrender  them, 
because  it  cannot  surrender  a  sovereign  power.  It  cannot  be  a  state  without 
them.     They  are  as  enduring  and  indestructible  as  the  state  itself." 

Contractual  alienation  of  police  power. —  The  authority  of  the  legislature 
in  the  exercise  of  its  police  power  cannot  be  limited  or  controlled  by  the  action 
of  a  previous  legislature.  Buffalo  E.  S.  R.  Co.  v.  Buffalo  St.  R.  Co.,  (1888) 
111  N.  Y.  132,  19  N.  E.  63,  2  L.  R.  A.  384;  People  v.  Squire,  (1888)  107  N.  Y. 
693,  14  N.  E.  820,  1  A.  S.  R.  893,  affirmed  145  U.  S.  175,  12  S.  Ct.  880,  36 
U.  S.  (L.  ed.)  666;  People  v.  Public  Service  Commission,  (1911)  143>  App.  Div. 
769,  128  N.  Y.  S.  384;  Bronk  v.  Barckley,  (1897)  13  App.  Div.  72,  43  N.  Y.  S. 
400.  The  right  to  exercise  the  police  power  cannot  be  alienated,  surrendered 
or  abridged  by  the  legislature  by  any  grant  or  contract  whatsoever,  because 
it  constitutes  the  exercise  of  a  governmental  function,  without  which  it  would 
become  powerless  to  protect  those  rights  which  it  was  especially  designed  to 
protect.  Buffalo  E.  S.  R.  Co.  v.  Buffalo  St.  R.  Co.,  (1888)  111  N.  Y.  132, 
19  N.  E.  m,  2  L.  R.  A.  384;  People  v.  Squire,  (1888)  107  N.  Y.  693,  14  N.  E. 
820,  1  A.  S.  R.  893,  affirmed  145  U.  S.  175,  12  S.  Ct.  880,  36  U.  S.  (L.  ed.) 
666;  Metropolitan  Board  of  Excise  v.  Barrie,  (1866)  34  N.  Y.  657;  People 
V.  Public  Service  Commission,  (1911)  143  App.  Div.  769,  128  N.  Y.  S.  384; 
Brooklyn  v.  Nassau  Electric  R.  Co.,  (1897)  20  App.  Div.  31,  46  N.  Y.  S.  651. 
"  In  matters,  however,  not  directly  affecting  the  public  health,  morals,  com- 
fort or  safety,  ...  a  State  may  make  or  authorize  a  valid  contract 
which  cannot  be  impaired  by  a  subsequent  constitutional  amendment  or  statute. 
A  retrospective  law  which  impairs  a  contract  must,  in  order  to  be  valid,  be  an 
exercise  of  the  police  power  within  a  narrow  definition  of  that  phrase."  Thus, 
as  it  cannot  be  said  that  article  3,  section  29,  of  the  constitution,  regulating 
the  manner  of  employing  state  prisoners  confined  in  its  penal  institutional 


Digitized  by  VjOOQIC 


CONSTITUTION  OF  STATE  OF  NEW  YORK     227 
Police  Power  Art.  Ill,  §  1 

affects  the  public  health,  morals,  comfort  or  safety,  that  section  should  not  be 
given  a  retrospective  operation  so  as  to  nullify  a  contract  authorized  by  the 
state  and  adopted  by  it  prior  to  the  enactment  thereof.  Bronk  v.  Barckley, 
(1897)  13  App.  Div.  72,  43  N.  Y.  S.  400. 

Definition  of  police  power. —  It  has  frequently  been  said  that  it  is  difficult 
to  give  a  definition  which  properly  describes  and  limits  the  police  power 
residing  in  the  legislature.  Jensen  v.  Southern  Pac.  Co.  (1915)  215  N.  Y. 
614,  109  N.  E.  600,  affirming  167  App.  Div.  945,  152  N.  Y.  S.  1120;  People  v. 
Jenkins,  (1911)  202  N.  Y.  53,  94  N.  E.  1065,  3i5  L.  R.  A.  (N.  S.)  1079, 
reversing  140  App.  Div.  786,  125  N.  Y.  S.  817;  Ives  v.  South  Buffalo  R.  Co., 
( 1914)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  S.) 
162,  reversing  140  App.  Div.  92l,  125  N.  Y.  S.  1125;  People  v.  Murphy,  (1909) 
195  N.  Y.  126,  88  N.  E.  17,  21  L.  R.  A.  (K  S.)  735,  affirming  129  App.  Div. 
260,  113  N.  Y.  S.  855;  Boswell  v.  Security  Mut.  Life  Ins.  Co.,  (1908)  193 
N.  Y.  465,  86  N.  E.  532,  19  L.  R.  A.  (N.  S.)  .946,  modifying  119  App.  Div. 
723,  104  N.  Y.  S.  130;  People  v.  Orange  County  Road  Const.  Co.,  (1903)  175 
N.  Y.  84,  67  N.  E.  129,  65  L.  R.  A.  33^  reversing  73  App.  Div.  580,  77  N.  Y.  S. 
16;  People  v.  Biesecker,  (1901)  169  N.  Y.  53,  61  N.  E.  990,  88  A.  S.  R.  534, 
57  L.  R.  A.  178,  affirming  58  App.  Div.  391,  68  N.  Y.  S.  1067;  People  v.  City 
Prison,  (1898)  157  N.  Y.  116,  51  N.  E.  1006,  68  A.  S.  R.  763,  43  L.  R.  A.  264, 
reversing  26  App.  Div.  228,  50  N.  Y.  S.  56;  New  York  Health  Department  v. 
Trinity  Church,  (1895)  145  N.  Y.  32,  39  N.  E.  833,  45  A.  S.  R.  579,  27  L.  R.  A. 
710;  People  v.  Ewer,  (1894)  141  N.  Y.  129,  36  N.  E.  4,  38  A.  S.  R.  788,  25 
L.  R.  A.  794,  affirming  70  Hun  239,  24  N.  Y.  S.  600;  People  v.  Gillson,  ( 1888) 
109  N.  Y.  389,  17  N.  E.  343,  4  A.  S.  !?.  465;  People  v.  Cipperly,  10-1  N.  Y. 
634,  4  N.  E.  107,  adopting  dissenting  opinion,  37  Hun  319;  In  re  Jacobs, 
(1885)  98  N.  Y.  98,  50  Am.  Rep.  636;  In  re  Cheesebrough,  (1879)  78  N.  Y. 
232,  affirming  17  Hun  501;  People  v.  Beattie,  (1904)  96  App.  Div.  383,  89 
N.  Y.  S.  193;  Brooklyn  v.  Nassau  Electric  R.  Co.,  (1899)  44  App.  Div.  462, 
61  N.  Y.  S.  33;  Board  of  Fire  Underwriters  v.  Whipple,  (1896)  2t  App.  Div. 
361,  37  N.  Y.  S.  712. 

In  its  most  comprehensive  sense,  however,  police  power  embraces  the 
whole  system  by  which  the  state  seeks  to  preserve  the  public  order,  to 
prevent  offenses  against  the  law,  to  insure  to  citizens  in  their  intercourse  with 
each  other  the  enjoyment  of  their  own  so  far  as  is  reasonably  consistent  with 
a  like  enjoyment  of  rights  by  others.  Under  it  persons  and  property  are 
subjected  to  all  kinds  of  restraints  and  burdens  in  order  to  secure  the  general 
comfort,  health  and  prosperity  of  the  state.  Ives  v.  South  Buffalo  R.  Co., 
(1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  S.) 
162,  reversing  140  App.  Div.  921,  125  N.  Y.  S.  1125;  People  v.  Murphy,  (1909) 
195  N.  Y.  126,  88  N.  E.  17,  21  L.  R.  A.  (N.  S.)  735,  affirming  129  App.  Div. 
260,  113  N.  Y.  S.  855;  Hathorn  v.  Natural  Carbonic  Gas  Co.,  (1909)  194 
N.  Y.  326,  87  N.  E.  504,  128  A.  S.  R.  555,  16  Ann.  Cas.  989,  23  L.  R.  A.  (N.  S.) 
436,  affirming  128  App.  Div.  33,  112  N.  Y.  S.  374;  Boswell  v.  Security  Mut. 
Life  Ins.  Co.,  (1908)  193  N.  Y.  465,  S^  N.  E.  532,  19  L.  R.  A.  (N.  S.)  946, 
modifying  119  App.  DiV.  723,  104  N.  Y.  S.  130;  People  v.  City  Prison,  (1905) 
183  N.  Y.  223,  76  N.  E.  11,  5  Alin.  Cas.  325,  2  L.  R.  A.  (N.  S.)  859,  affirming 
107  App.  Div.  617,  95  N".  Y.  S.  1152;  Tenement  House  Dept.  v.  Moeschen, 
(1904)  179  N.  Y.  325,  72  N.  E.  231,  103  A.  S.  R.  910,  1  Ann.  Cas.  439,  70 
L.  R.  A.  704,  affirming  89  App.  Div.  526,  85  N.  Y.  S.  704,  90  App.  Div.  603, 
85  N.  Y.  S.  1148;  People  v.  Orange  County  Road  Const.  Co.,  (1903)  175  N.  Y. 
84,  67  N.  E.  129,  65  L.  R.  A.  33,  reversing  73  App.  Div.  580,  77  N.  Y.  S.  16; 
People  V.  Hawkins,  (1898)  157  N.  Y.  1,  51  N.  E.  257,  68  A.  S.  R.  736,  42 
L.  R.  A.  490,  affirming  20  App.  Div.  494,  47  N.  Y.  S.  56;  Health  Depart- 
ment V.  Trinity  Church,  (1895)  145  N.  Y.  32,  39  N.  E.  833,  45  A.  S.  R. 
579,  27  L.  R.  A.  710;  People  v.  City  Prison,  (1895)  144  N.  Y.  529,  39  N.  E. 
686,  27  L.  R.  A.  718;  People  v.  Grant,  (1891)  126  N.  Y.  473,  27  N.  E.  964; 
People  ▼.  Budd,  (1889)   117  N.  Y.  1,  22  N.  E.  670,  682,  15  A.  S.  R.  460,  5 
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L.  R.  A.  559;  People  v.  Gillson,  (1888)  109  N.  Y.  389,  17  N.  E.  343,  4  A.  S.  R. 
465;  People  v.  Squire,  (1888)  107  N.  Y.  593,  14  N.  E.  820,  1  A.  S.  R.  893, 
affirmed  145  U.  S.  175,  12  S.  Ct.  880,  36  U.  S.  (L.  ed.)  66d;  In  re  Jacobs, 
(1885)  98  N.  Y.  98,  50  Am.  Rep.  636;  In  re  Cheesebrough,  (1879)  78  N.  Y. 
232,  affirming  17  Hun  561;  Bertholf  v.  O'Reilly,  (1878)  74  N.  Y.  509,  30 
Am.  Rep.  323,  affirming  8  Hun  16;  People  v.  City  Prison,  (1915)  154  App.  Div. 
413,  139  N.  Y.  S.  277;  Brooklyn  v.  Nassau  Electric  R.  Co.,  (1899)  44  App. 
Div.  462,  61  N.  Y.  S.  33;  Bronk  v.  Barckley,  (1897)  13  App.  Div.  72,  43 
K  Y.  S.  400;  Board  of  Fire  Underwriters  v.  Whipple, ,  (1896)  2  App.  Div. 
361,  37  N.  Y.  S.  712;  Kelley  v.  New  York,  (1895)  89  Hun  246,  35  N.  Y.  S. 
1109;  People  v.  McGann,  (1884)  34  Hun  358.  In  People  v.  City  Prison, 
(1905)  183  N.  Y.  223,  76  N.  E.  11,  5  Ann.  Cas.  325,  2  L.  R.  A.  (N.  S.)  859, 
affirming  107  App.  Div.  617,  95  N.  Y.  S.  1152,  the  court  said:  "A  statute  to 
promote  the  public  health,  the  public  safety  or  to  secure  public  order  or  for 
the  prevention  or  suppression  of  fraud  is  a  valid  law,  although  it  may,  in 
some  respects,  interfere  with  individual  freedom.  All  business  and  occupa- 
tions are  conducted  subject  to  the  exercise  of  the  police  power.  Individual 
freedom  muet  yield  to  regulations  for  the  public  good.  It  may  be  laid  down 
as  a  general  principle  that  legislation  is  valid  which  has  for  its  object  the 
prom6tion  of  the  public  health,  safety,  morals,  convenience  and  general  wel- 
fare or  the  prevention  of  fraud  or  immorality.'* 

Limitations  on  police  power  generally. —  The  police  power  is  subject  to 
constitutional  limitations,  '*  for  in  a  constitutional  government  limitation  is 
the  abiding  principle,  exhibited  in  its  highest  form  in  the  constitution  as  the 
deliberative  judgment  of  the  people,  which  moderates  every  claim  of  right 
and  controls  every  use  of  power."  People  v.  City  Prison,  (1895)  144  N.  Y. 
629,  39  N.  E.  686,  27  L.  R.  A.  718.  To  the  same  effect,  Hauser  v.  North 
British,  etc.,  Ins.  Co.,  (1912)  206  N.  Y.  455,  100  N.  E.  52,  42  L.  R.  A.  (N.  S.) 
1139,  affirming  152  App.  Div.  91,  136  N.  Y.  S.  1015;  Ives  v.  South  BufTalo 
R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A. 
(N.  S.)   162,  reversing  140  App.  Div.  921,  125  N.  Y.  S.  1125;  People  v.  Ringe, 

(1910)  197  N.Y.  143,  90  N.  E.  451,  18  Ann.  Cas.  474,  27  L.  R.  A.  (N.  S.) 
528,  affirming  125  App.  Div.  592,  110  N.  Y.  S.  74;  People  v.  Luhrs,  (1909) 
195  N.  Y.  377,  89  N.  E.  171,  25  L.  R.  A.  (N.  S.)  473,  affirming  127  App.  Div. 
634,  111  N.  Y.  S.  749;  Frank  L.  Fisher  Co.  v.  Woods,  (1907)  187  N.  Y.  90, 
79  N.  E.  836,  12  L.  R.  A.  (N.  S.)  707,  reversing  110  App.  Div.  890,  96  N.  Y.  S. 
1125;  People  v.  Hawkins,  (1898)  157  N.  Y.  1,  51  N.  E.  257,  68  A.  S.  R.  736, 
42  L.  R.  A.  490,  affirming  20  App.  Div.  494,  47  N.  Y.  S.  56;  People  v.  City 
Prison,  (1898)  157  N.  Y.  116,  51  N.  E.  1006,  68  A.  S.  R.  763,  43  L.  R.  A.  264, 
reversing  26  App.  Div.  228,  50  N.  Y.  S.  56;  Colon  v.  Lisk,  (1897)  153  N.  Y. 
188,  47  N.  E.  302,  60  A.  S.  R.  609;  Health  Department  v.  Trinity 
Church,  (1895)  145  N.  Y.  32,  39  N.  E.  833,  45  A.  S.  R.  579,  27  L.  R.  A.  710; 
Carthage  v.  Frederick,  (1890)  122  N.  Y.  268,  25  N.  E.  480,  19  A.  S.  R.  490, 
10  L.  R.  A.  178;  People  v.  Budd,  (1889)  117  N.  Y.  1,  22  N.  E.  ^70,  682,  15 
A.  S.  R.  460,  5  L.  R.  A.  559;  Buffalo  E.  S.  R.  Co.  v.  Buffalo  St.  R.  Co.,  (1888) 
111  N.  Y.  132,  19  N.  E.  63,  2  L.  R.  A.  384;  People  v.  Gillson,  (1888)  109 
N.  Y.  389,  17  N.  E.  343,  4  A.  S.  R.  465;  In  re  Jacobs,  (1885)  98  N.  Y.  98, 
50  Am.  Rep.  636;  Wynehamer  v.  People,  (1856)  13  N.  Y.  378,  affirming  20 
Barb.  567  and  reversing  20  Barb.  168;  Whiteley  v.  Terry,  (1903)  83  App.  Div. 
197,  82  N.  Y.  S.  89;  Buffalo  v.  Hill,  (1903)  79  App.  Div.  402,  79  N.  Y.  S. 
449;  Bronk  V.  Barckley,  (1897)  13  App.  Div.  72,  43  N.  Y.  S.  400;  People  v. 
McGann,   (1884)    34  Hun  358. 

In  addition  to  being  subject  to  constitutional  limitations,  any  exercise 
by  the  legislature  of  the  police  power  must  tend  in  a  degree  that  is  per- 
ceptible and  clear  toward  the  preservation  of  the  lives,  the  health,  the 
morals  or  the  welfare  of  the  community.      Ives  v.  Southern  Buffalo  R.  Co., 

(1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  S.) 
162,  reversing  140  App.  Div.  921,  125  N.  Y.  S.  1125;  People  v.  Ringe,  (1910) 
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197  N.  Y.  143,  90  N.  E.  451,  18  Ann.  Cas.  474,  27  L.  R.  A.  (N.  S.)  628, 
affirming  125  App.  Div.  592,  110  N.  Y.  S.  74;  People  v.  Luhrs,  (1909)  195 
N.  Y.  377,  89  N.  E.  171,  25  L.  R.  A.  (N.  S.)  473,  affirming  127  App.  Div.  634, 
111  N.  Y.  S.  749;  People  v.  Murphy,  (1909)  195  N.  Y.  126,  88  N.  E.  17,  21 
L.  R.  A.  (N.  S.)  735,  affirming  129  App.  Div.  260,  113  N.  Y.  S.  855;  Boswell 
V.  Security  Mut.  Life  Ins.  Co.,  (1908)  193  N.  Y.  465,  86  N.  E.  532,  19  L.  R.  A. 
(N.  S.)  946,  modifying  119  App.  Div.  723,  104  N.  Y.  S.  130;  Frank  L.  Fisher 
Co.  V.  Woods,  (1907)  187  N.  Y.  90,  79  N.  E.  836,  12  L.  R.  A.  (N.  S.)  707, 
reversing  110  App.  Div.  890,  96  N.  Y.  S.  1125;  People  v.  City  Prison,  (1905) 
183  N.  Y.  223,  76  N.  E.  11,  5  Ann.  Cas.  325,  2  L.  R.  A.  (N.  S.)  859,  affirming 
107  App.  Div.  617,  95  N.  Y.  S.  1152;  People  v.  Orange  County  Road  Const. 
Co.,  (1903)  176  N.  Y.  84,  67  N.  E.  129,  65  L.  R.  A.  33,  reversing  73  App.  Div. 
580,  77  N.  Y.  S.  16;  People  v.  City  Prison,  (1898)  157  N.  Y.  116,  51  N.  E. 
1006,  68  A.  S.  R.  763,  43  L.  R.  A.  264,  reversing  26  App.  Div.  228,  50  N.  Y.  S. 
66;  Colon  v.  Lisk,  (1897)  153  N.  Y.  188,  47  N.  E.  302,  60  A.  S.  R.  609; 
Health  Department  v.  Trinity  Church,  (1895)  145  N.  Y.  32,  39  N.  E.  833, 
45  A.  S.  R.  579,  27  L.  R.  A.  710;  People  v.  City  Prison,  (1895)  144  N.  Y. 
529,  39  N.  E.  686,  27  L.  R.  A.  718;  People  v.  Ewer,  (1894)  141  N.  Y.  129, 
36  N.  E.  4,  38  A.  S.  R.  788,  25  L.  R.  A.  794,  affirming  70  Hun  239,  24  N.  Y.  S. 
500;  People  v.  Rosenberg,  (1895)  138  N.  Y.  410,  34  N.  E.  285;  Carthage  v. 
Frederick,  (1890)  122  N.  Y.  268,  25  N.  E.  480,  19  A.  S.  R.  490,  10  L.  R.  A. 
178;  Buffalo  E.  S.  R.  Co',  v.  Buffalo  St.  R.  Co.^  (1888)  111  N.  Y.  132,  19  N.  E. 
63,  2  L.  R.  A.  384;  People  v.  Gillson,  (1888)  109  N.  Y.  389,  17  N.  E.  343, 
4  A.  S.  R.  465;  In  re  Jacobs,  (1885)  98  N.  Y.  98,  50  Am.  Rep.  636;  People 
V.  New  York  Edison  Co.,  (1913)  159  App.  Div.  786,  144  N.  Y.  S.  707;  People 
V.  Eno,  (1909)  134  App.  Div.  527,  119  N.  Y.  S.  600;  People  v.  Zimmerman, 
(1905)  102  App.  Div.  103,  92  K  Y.  S.  497;  People  v.  Van  De  Carr,  (1904) 
91  App.  Div.  20,  86  N.  Y.  S.  644,  affirmed  (1904)  178  N.  Y.  425,  70  N.  E. 
©65,  102  A.  S.  R.  516,  66  L.  R.  A.  189;  Whiteley  v.  Terry,  ( 1903)  83  App.  Div. 
197,  82  N.  Y.  S.  89;  People  v.  McGann,  (1884)  34  Hun  358;  I^eople  v.  Buffalo 
Fish  Co.,  (1899)  30  Misc.  130,  62  N.  Y.  S.  543,  affirmed  (1000)  164  N.  Y. 
93,  58  N.  E.  34,  79  A.  S.  R.  622,  52  L.  R.  A.  803.  An  enactment  which  does 
not  relate  to  the  health,  morals,  safety  or  welfare  of  the  public,  but  only  to 
the  private  interests  of  an  individual  or  a  particular  class  of  individuals 
cannot  be  sustained  as  an  exercise  of  the  police  power.  People  v.  C.  Klinck 
Packing  Co.,  (1915)  214  N.  Y.  121,  108  N.  E.  278,  affirming  164  App.  Div.  97, 
149  N.  Y.  S.  504;  Frank  L.  Fisher  Co.  v.  Woods,  (1907)  187  N.  Y.  90,  79 
N.  E.  836,  12  L.  R.  A.  (N.  S.)  707,  reversing  110  App.  Div.  890,  96  N.  Y.  S. 
1125;  People  v.  Orange  County  Road  Const.  Co.,  (1903)  175  N.  Y.  84,  67 
N.  E.  129,  65  L.  R.  A.  33,  reversing  73  App.  Div.  580,  77  N.  Y.  S.  16;  In  re 
Tuthill,  (1900)  163  N.  Y.  133,  57  N.  E.  303,  79  A.  S.  R.  574,  49  L.  R.  A.  781, 
affirming  36  App.  Div.  492,  ^5  N.  Y.  S.  657;  Colon  v.  Lisk,  (1897)  153  N.  Y. 
188,  47  N.  E.  302,  60  A.  S.  R.  609,  affirming  13  App.  Div.  195',  43  N.  Y.  S.  364; 
People  V.  Rosenberg,  (1893)  138  N.  Y.  410,  34  K  E.  285;  Forster  v.  Scott, 
(1893)  136  N.  Y.  577,  32  N.  E.  976,  18  L.  R.  A.  543;  People  v.  Budd,  (1889) 
117  N.  Y.  1,  22  N.  E.  670,  682,  15  A.  S.  R.  460,  5  L.  R.  A.  559;  In  re  Jacobs, 
(1885)  98  N.  Y.  98,  50  Am.  Rep.  636;  Buffalo  v.  Hill,  (1903)  79  App.  Div 
402,  79  N.  Y.  S.  449;  People  v.  Buffalo  Fish  Co.,  (1899)  30  Misc.  130,  62 
N.  Y.  S.  643,  affirmed  45  App.  Div.  631,  62  N.  Y.  S.  1143  and  164  N.  Y.  93. 
See  also  Matter  of  Lyman,  (1899)  46  App.  Div.  387,  61  N.  Y.  iS.  884,  affirmed 
(1900)   163  N.  Y.  552,  57  N.  E.  1115. 

''Legislation  passed  in  the  exercise  of  the  police  power  must"  be 
reasonable  in  the  sense  that  it  must  be  based  on  reason  as  distinc- 
tion from  being  wholly  arbitrary  or  capricious.  People  v.  Griswold,  (1914) 
213  N.  Y.  92,  106  N.  E.  929,  L.  R.  A.  1915D  538,  affirming  151  App. 
Div.  933,  135  N.  Y.  S.  1132.  To  the  same  effect.  People  v.  Ringe,  (1910) 
197  N.  Y.  143,  90  N.  E.  451,  18  Ann.  Cas.  474,  27  L.  R.  A.  (N.  S.)  528, 
affirming  125  App.  Div.  692,  110  N.  Y.  S.  74;  Frank  L.  Fisher  Co.  v.  Woods, 


Digitized  by  VjOOQIC 


230     CONSTITUTION  OF  STATE  OF  NEW  YORK 

Art.  Ill,  §  1  Police   Power 

(1907)  187  N.  Y.  90,  79  N.  E.  836,  12  L.  R.  A.  (N.  S.)  707,  reversing  110 
App.  Div.  890,  96.  N.  Y.  S.  1125;  Colon  v.  Lisk,  (1897)  153  N.  Y.  188,  47 
N.  E.  302,  60  A.  S.  R.  609;  Carthage  v.  Frederick,  (1890)  122  N.  Y.  268,  25 
N.  E.  480,  19  A.  S.  R.  490,  lO  L.  R.  A.  178;  People  v.  Beattie,  (1904)  96 
App.  Div.  383,  89  N.  Y.  S.  193. 

Review  by  courts  of  exercise  of  police  power. —  Generally  it  is  for  the  legis- 
lature to  determine  what  laws  and  regulations  are  needed  to  protect  the 
public  health  and  secure  the  public  comfort  and  safety,  and  while  its  meas- 
ures are  calculated,  intended,  convenient  and  appropriate  to  accomplish  these 
ends,  the  exercise  of  its  discretion  is  not  subject  to  review  by  the  courts. 
But  they  must  have  some  relation  to  these  ends.  Under  the  mere  guise  of 
police  regulations,  personal  rights  and  private  property  cannot  be  arbitrarily 
invaded,  and  the  determination  of  the  legislature  is  not  final  or  conclusive. 
If  it  passes  an  act  ostensibly  for  the  public  health,  safety,  morals  or  general 
welfare,  and  thereby  destroys  or  takes  away  the  property  of  a  citizen  or 
interferes  with  his  personal  liberty,  then  it  is  for  the  courts  to  scrutinize  the 
act  and  see  whether  it  really  relates  to  and  is  convenient  and  appropriate 
to  promote  the  ostensible  end.  It  matters  not  that  the  legislature  may  in  the 
title  to  the  act,  or  in  its  body,  declare  that  it  is  intended  for  the  improvement 
of  the  public  health,  safety,  convenience,  comfort,  morals  or  general  welfare. 
People  V.  Charles  Schweinler  Press,  (1915)  214  N.  Y.  395,  108  N.  E.  639, 
aflfirming  162  App.  Div.  620,  148  N.  Y.  S.  725;  People  v.  C.  Klinck  Packing  Co., 
(1915)  214  N.  Y.  121,  108  N.  E.  278,  affirming  164  App.  Div.  97,  149  N.  Y.  S. 
504;  People  v.  Griswold,  (1914)  213  N.  Y.  92,  106  N.  E.  929,  L.  R.  A.  1915D 
538,  affirming  151  App.  Div.  933,  135  N.  Y.  S.  1132;  Hauser  v.  North  British, 
etc.,  Co.,  (1912)  206  N.  Y.  455,  100  N.  E.  52,  42  L.  R.  A.  (N.  S.)  1139,  affirm- 
ing 152  App.  Div.  91,  136  N.  Y.  S.  1015;  Ives  v.  South  Buffalo  R.  Co.,  (1911) 
201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  S.)  162, 
reversing  140  App.  Div.  921,  125  N.  Y.  S.  1125;  Boswell  v.  Security  Mut. 
Life  Ins.  Co.,  (1908)  193  N.  Y.  465,  86  N.  E.  532,  19  L.  R.  A.  (N.  S.)  946, 
modifying  119  App.  Div.  723,  104  N.  Y.  S.  130;  Frank  L.  Fisher  Co.  v.  Woods, 
(1907)  187  N.  Y.  90,  79  N.  E.  836,  12  L.  R.  A.  (N.  S.)  707,  reversing  110 
App.  Div.  890,  96  N.  Y.  S.  1125;  People  v.  Hawkins,  (1898)  157  N.  Y.  1, 
51  N.  E.  257,  68  A.  S.  R.  736,  42  L.  R.  A.  490,  affirming  20  App.  Div.  494, 
47  N.  Y.  S.  56;  People  v.  City  Prison,  (1898)  157  N.  Y.  116,  51  N.  E.  1006, 
68  A.  S.  R.  763,  43  L.  R.  A.  264,  reversing  26  App.  Div.  228,  50  N.  Y.  S.  56; 
Colon  V.  Lisk,  (1897)  153  N.  Y.  188,  47  N.  E.  302,  60  A.  S.  R.  609,  affirming 
13  App.  Div.  195,  43  N.  Y.  S.  364;  Health  Dept.  v.  Trinity  Church,  (1895) 
145  N.  Y.  32,  39  N.  E.  833,  45  A.  S.  R.  579,  27  L.  R.  A.  710;  People  v.  City 
Prison,  (1895)  144  N.  Y.  529,  39  N.  E.  686,  27  L.  R.  A.  718;  People  v.  Ewer, 
(1894)  141  N.  Y.  129,  34  N.  E.  4,  38  A.  S.  R.  788,  25  L.  R.  A.  794,  affirmmg 
70  Hun  239,  24  N.  Y.  S.  500;  Forster  v.  Scott,  (1893)  136-  N.  Y.  577,  32  N.  E. 
976,  18  L.  R.  A.  543;  People  v.  King,  (1888)  110  N.  Y.  418,  18  N.  E.  245, 
6  A.  S.  R.  389,  1  L.  R.  A.  293;  People  v.  Gillson,  (1888)  109  N.  Y.  389,  17 
N.  E.  343,  4  A.  S.  R.  465;  People  v.  Cipperly,  (1886)  101  N.  Y.  634,  4  N.  E. 
107,  adopting  dissenting  opinion,  37  Hun  319;  In  re  Jacobs,  (1885)  98  N.  Y. 
98,  50  Am.  Rep.  636;  People  v.  Finkelstein,  (1915)  167  App.  Div.  591,  152 
N.  Y.  S.  875;  People  v.  New  York  Edison  Co.,  (1913)  159  App.  Div.  786, 
144  N.  Y.  Supp.  707;  People  v.  City  Prison,  (1913)  154  App.  Div.  413,  139 
N.  Y.  Supp.  277;  People  v.  Van  De  Carr,  (1904)  91  App.  Div.  20,  86  N.  Y.  S. 
644,  affirmed  (1904)  178  N.  Y.  425,  70  N.  E.  965,  102  A.  S.  R.  516,  66 
L.  R.  A.  189;  Whiteley  v.  Terry,  (1903)  83  App.  Div.  197,  82  N.  Y.  S.  89; 
Brooklyn  v.  Nassau  Electric  R.  Co.,  (1899)  44  App.  Div.  462,  61  N.  Y.  S.  33; 
People  V.  Buffalo  Fish  Co.,  (1899)  30  Misc.  130,  62  N.  Y.  S.  543,  affirmed 
(1900)  164  N.  Y.  93,  58  N.  E.  34,  79  A.  S.  R.  622,  52  L.  R.  A.  803.  See  also 
Rochester  v.  Gubertlett,  (1914)  211  N.  Y.  309,  105  N.  E.  548,  Ann.  Cas. 
1915C  483,  L.  R.  A.  1915D  209,  affirming  151  App.  Div.  900,  135  N.  Y.  S. 
1104. 
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If,  however,  a  measure  has  on  its  face  reasonable  connection  with  some 
legitimate  police  purpose,  the  courts  will  not  inquire  into  its  wisdom  or 
advisability.  People  v.  C.  Klinck  Packing  Co.,  (1915)  214  N.  Y.  121,  108 
N.  E.  278,  affirming  164  App.  Div.  97,  149  N.  Y.  S.  504;  People  v.  Charles 
Schweinler  Press,  (1916)  214  N.  Y.  395,  108  N.  E.  639,  affirming  163  App. 
Div.  620,  148  N.  Y.  Supp.  725;  People  v.  Griswold,  (1914)  213  N.  Y.  92, 
106  N.  E.  929,  L.  R.  A.  1915D  538,  affirming  151  App.  Div.  933,  135  N.  Y.  S. 
1132;  People  v.  Beisecker,  (1901)  169  N.  Y.  53,  61  N.  E.  990,  8«  A.  S.  R. 
634,  67  L.  R.  A.  178,  affirming  58  App.  Div.  391,  68  N.  Y.  S.  1067;  People  v. 
Cipperley,  (1886)  101  N.  Y.  634,  4  N.  E.  107,  reversing  37  Hun  319;  Smith 
V.  Variety  Iron,  etc.,  Co.,  (1911)  147  App.  Div.  242,  131  N.  Y.  S.  1033; 
Tenement  House  Dept.  v.  Moeschen,  (1904)  89  App.  Div.  526,  85  N.  Y.  S. 
704,  affirmed,  179  N.  Y.  325,  72  N.  E.  231,  103  A.  S.  R.  910,  1  Ann.  Cas.  439, 
70  L.  R.  A.  704.  See  also  People  v.  Kling,  (1888)  110  N.  Y.  418,  18  N.  E. 
245,  6  A.  S.  R.  389,  1  L.  R.  A.  293,  affirming  42  Hun  186,  5  N.  Y.  St.  Rep. 
138;  People  v.  Reicherter,  (1908)  128  App.  Div.  675,  112  N.  Y.  S.  936;  People 
V.  Early,  (1905)  106  App.  Div.  269,  94  N.  Y.  S.  640;  People  v.  Havnor,  (1896) 
1  App.  Div.  459,  37  N.  Y.  S.  314,  affirmed  (1896)  149  N.  Y.  195,  43  N.  E. 
641,  52  A.  S.  R.  707,  13  L.  R.  A.  689,  writ  of  error  dismissed,  170  U.  S.  408, 
18  S.  Ct.  631,  42  U.  S.  (L.  ed.)  1087.  "If  the  statute  upon  its  face  appears 
to  be  reasonable  and  just  and  appropriate,  and  we  can  fairly  believe  that  its 
natural  consequences  will  be  in  the  direction  of  betterment  of  public  health 
and  welfare,  and,  therefore,  that  it  is  one  which  the  state  for  its  protection 
and  advantage  may  enact  and  enforce,  it  will  be  the  duty  of  the  courts  to 
pronounce  it  constitutional  even  though  they  should  doubt  its  wisdom." 
People  V.  Charles  Schweinler  Pr^ss,  (1915)  214  N.  Y.  395,  108  N.  E.  639, 
affirming  163  App.  Div.  620,  148  N.  Y.  S.  726.  Thus,  an  act  (ch.  202,  Laws 
1884)  providing  that  *'no  person  or  persons  shall  sell  or  exchange,  or  expose 
for  sale  or  exchange,  any  unclean,  impure,  unhealthy,  adulterated  or  unwhole- 
some milk,"  and  that  "  in  all  prosecutions  imder  this  act  relating  to  the 
sale  and  manufacture  of  unclean,  impure,  imhealthy,  adulterated  or  unwhole- 
aome  milk,  if  the  milk  be  shown  to  contain  more  than  eighty-eight  per  centum 
of  water  or  fluids,  or  less  than  twelve  per  centum  of  milk  solids,  which  shall 
contain  not  less  than  three  per  centum  of  fat,  it  shall  be  declared  adulter- 
a>ted,''  is  constitutional  and  valid.  The  legislature  is  competent  to  prescribe 
the  standard  of  wholesome  milk  and  the  court  cannot  examine  the  question 
-whether  the  standard  prescribed  is  in  fact  reasonable.  People  v.  Cipperley, 
(1886)  101  N.  Y.  634,  4  N.  E.  107,  reversing  37  Hun  319.  But,  apparently, 
even  though  a  measure  has  on  its  face  a  reasonable  connection  with  the  police 
power,  if  it  is  in  actual  operation  entirely  arbitrary  and  not  conducive  to 
the  public  interests,  it  will  be  declared  invalid.  Thus,  with  respect  to  the 
power  of  the  legislature  to  declare  unwholesome  an  article  of  food  failing  to 
conform  to  the  legislative  standard,  this  has  been  said :  "  The  sale  and  con- 
sumption of  a  well-known  article  of  food  or  a  product  conclusively  shown  to 
be  wholesome  could  not  be  forbidden  by  the  legislation  even  though  it  assumed 
to  enact  the  law  in  the  interest  of  public  health.  The  limits  of  the  police 
power  must  necessarily  depend  in  many  instances  on  the  common  knowledge 
of  the  times.  An  enactment  of  a  standard  of  purity  of  an  article  of  food, 
failing  .to  comply  with  which  the  sale  of  the  article  is  illegal,  to  be  valid 
must  be  within  reasonable  limits  and  not  of  such  a  character  as  to  prac- 
tically prohibit  the  manufacture  or  sale  of  that  which  as  a  matter  of  common 
knowledge  is  good  and  wholesome."  People  v.  Beisecker,  (1901)  169  N.  Y. 
63,  61  N.  E.  990,  88  A.  S.  R.  534,  57  L.  R.  A.  178,  affirming  6S  App.  Div. 
391,  68  N.  Y.  S.  1067. 

The  principles  summarized  above,  that  the  legislature  may  prescribe  regula- 
tions subserving  the  public  welfare  even  though  they  interfere  with  private 
rights,  but  that  regulations  purely  arbitrary  and  unconnected  with  their 
ostensible  purpose  are  void,  are  assumed  by  the  cases  cited  throughout  this 
annotation. 
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Reduction  of  compensation  to  agent. —  The  police  power  cannot  justify  the 
reduction,  by  law,  of  the  compensation  which  an  insurance  company  has 
agreed  to  pay  its  agent.  Boswell  v.  Security  Mut.  Life  Ins.  Co.,  (1908)  193 
N.  Y.  465,  86  N.  E.  532,  19  L.  R.  A.  (N.  S.)  946,  modifying  119  App.  Div. 
723,  104  N.  Y.  S.  130. 

Regulation  requiring  agent  to  obtain  written  consent  to  sell  real  estate. — 
Section  640d,  added  to  the  Penal  Code  by  chapter  128  of  the  Laws  of  1901, 
which  provides  that  "  in  cities  of  the  first  and  second  class  any  person  who 
shall  offer  for  sale  any  real  property  without  the  written  authority  of  the 
owner  of  such  property  or  of  his  attorney  in  fact,  appointed  in  writing,  or 
of  a  person  who  has  made  a  written  contract  for  the  purchase  of  euch 
property  with  the  owner  thereof,  shall  be  guilty  of  a  misdemeanor,"  is  not 
a  valid  exercise  of  the  police  power.  Frank  L.  Fisher  Co.  v.  Woods,  (1907) 
1S7  N.  Y.  90,  79  N.  E.  »36,  12  L.  R.  A.  (N.  S.)  707,  reversing  110  App. 
Div.  890,  96  N.  Y.  S.  1125;  Grossman  v.  Caminez,  (1903)  79  App.  Div.  15, 
79  N.  Y.  S.  900.  See  also  Cody  v.  Dempsey,  (1903)  86  App.  Div.  335,  83 
N.  Y.  S.  899.  Compare  Whiteley  v.  Terry,  (1903)  83  App.  Div.  197,  82 
N.  Y.  S.  89.  In  Fisher  v.  Woods,  supra,  the  court  said:  **The  constitu- 
tionality of  this  act  depends  upon  the  question  whether  it  was  a  valid  exer- 
cise on  the  part  of  the  legislature  of  the  police  powers  of  the  state.  The 
rules  which  should  control  us  in  the  determination  of  this  question  appear  to 
be  well  established  by  the  authorities.  The  power  must  be  exercised  subject 
to  the  provisions  of  both  the  federal  and  state  constitutions,  and  the  laws 
passed  in  the  exercise  of  such  power  must  tend,  in  a  degree  that  is  perceptible 
and  clear,  toward  the  preservation  of  the  public  safety  or  the  lives,  health 
and  morals  of  our  inhabitants  or  the  welfare  of  the  commimity.  But  the 
legislature  cannot  arbitrarily  infringe  upon  the  liberty  or  property  rights 
of  any  person  living  under  the  constitution  nor  prevent  him  from  adopting 
and  following  any  lawful  profession,  trade  or  industrial  pursuit  not  injurious 
to  the  community  that  he  may  see  fit ;  nor  prevent  him  from  making  contracts 
with  reference  thereto.  To  justify  the  state  in  interposing  its  authority  in 
behalf  of  the  public,  it  must  appear  that  the  interest  of  the  public  generally, 
as  distinguished  from  those  of  a  particular  class,  require  such  interference 
and  that  the  means  are  reasonably  necessary  for  the  accomplishment  of  the 
purpose  and  not  imduly  oppressive  upon  individuals.  The  legislature  may 
not,  imder  the  guise  of  protecting  the  public  interest,  arbitrarily  interfere 
with  private  business  or  impose  unusual  and  unnecessary  restrictions  upon 
lawful  occupations." 

Regulation  requiring  dealer  to  indicate  origin  of  goods  by  labeL — "Any 
attempt  to  carry  the  police  power  to  such  an  extent  as  to  require  the  owner 
of  an  article  of  property  kept  for  sale,  ...  to  label  it  with  the  history 
of  its  origin  and  to  indicate  the  place  where  it  was  made  and  the  class  of 
workmen  that  produced  it,  and  to  enforce  such  regulations  by  the  aid  of  the 
criminal  law,  must  be  regarded  as  an  inexcusable  and  intolerable  invasion 
of  the  rights  and  liberty  of  the  citizen."  Wherefore,  an  act  (ch.  931,  Laws 
1896)  requiring  all  goods  made  by  convict  labor  in  any  penal  institution  to 
be  labeled  "  convict  made  "  before  being  sold  or  exposed  for  sale  of  such  an 
article  without  that  label  a  misdemeanor,  is  an  unwarrantable  interference 
with  the  right  of  an  individual  to  earn  a  living  by  dealing  in  the  articles 
embraced  within  the  scope  of  the  law.  Per  O'Brien,  J.,  in  People  v.  Hawkins, 
(1898)  157  N.  Y.  1,  51  N.  E.  257,  68  A.  S.  R.  736,  42  L.  R.  A.  490,  affirming 
20  App.  Div.  494,  47  N.  Y.  S.  66.  The  views  set  out  above,  though  contained 
in  the  prevailing  opinion  of  the  court,  were  not  concurred  in  by  the  majority 
of  the  judges,  the  case  being  decided  on  other  grounds  Judge  Bartlett,  with 
whom  concurred  Chief  Judge  Parker,  filed  a  strong  dissenting  opinion  wherein 
he  stated  views  to  the  contrary. 

Brokerage  in  passage  tickets. —  ''To  cut  up,  root  and  branch,  a  business 
that  may  be  honestly  conducted  to  the  convenience  of  the  public  and  the  profit 


Digitized  by  VjOOQIC 


CONSTITUTION  OF  STATE  OF  NEW  YORK    233 

Police   Power  Art.  Ill,  §  1 

of  the  persons  engaged  in  it,  is  beyond  legislative  power."  Accordingly, 
chapter  606  of  the  Laws  of  1897  (Penal  Code,  §§  615,  616)  which  prohibits, 
and  subjects  to  punishment  as  a  crime,  the  selling  of  tickets  for  passage  ou 
vessels  or  railroad  trains,  by  any  person  except  common  carriers  and  their 
specially  authorized  agents,  transcends  the  police  power  and  violates  the  con- 
stitutional guarantees  of  civil  rights  and  privileges  and  of  liberty  in  so 
far  as  it  und-ertakes  to  prohibit  citizens  of  the  state  from  engaging  in  the 
business  of  brokerage  in  passage  tickets.  People  v.  City  Prison,  (1898)  157 
N.  Y.  116,  51  N.  E.  1006,  68  A.  S.  R.  763,  43  L.  R.  A.  264,  reversing  26  App. 
Div.  228,  60  N.  Y.  S.  56. 

Protection  of  oysters. —  Chapter  383,  Laws  of  1896,  providing  for  the  sum- 
mary forfeiture  of  any  boat  or  vessel  disturbing  oysters  planted  or  culti- 
vated by  one  other  than  the  owner  of  the  boat  or  vessel,  relates  to  the 
private  interests  of  individuals,  not  to  the  health,  morals,  safety  or  welfare 
of  the  public.  It  cannot,  therefore,  be  sustained  as  a  proper  exercise  of  the 
police  power  but  must  be  condemned  under  the  provision  of  article  1,  section 
6,  prohibiting  the  deprivation  of  property  withour  due  process  of  law. 
Colon  V.  Lisk,  (1897)  153  N.  Y.  188,  47  N.  E.  302,  60  A.  S.  R.  609,  affirming 
13  App.  Div.  195,  43  N.  Y.  S.  36^. 

Admission  of  colored  persons  to  amusement  places. —  The  provision  of  the 
Penal  Code  (§  383),  declaring  that  **no  citizen  of  this  state  can,  by  reason 
of  race,  color  or  previous  condition  of  servitude,  be  excluded  from  the  equal 
enjoyment  of  any  accommodation,  facility  or  privilege  furnished  by  .  .  . 
owners,  managers  or  lessees  of  theatres  oi*  other  places  y}i  amusement,"  is  a 
valid  exercise  of  the  police  power  and  "  simply  insures  to  colored  citizens  the 
right  to  admission,  on  equal  terms  with  others,  to  public  resorts  and  to  equal 
enjoyment  of  privileges  of  a  quasi  public  character."  People  v.  King,  (1888) 
110  N.  Y.  418,  18  N.  E.  215,  6  A.  S.  R.  389,  1  L.  R.  A.  293. 

Prohibition  of  gift  with  sale. —  The  provision  of  the  Penal  Code  (§  335a, 
added  by  ch.  691,  Laws  of  1887),  prohibiting  the  sale  or  disposal  of  any 
article  of  food,  or  any  offer  of  attempt  to  do  so  upon  any  representation  or 
inducement  that  anything  else  will  be  delivered  as  a  gift,  prize,  premium 
or  reward  to  the  purchaser,  is  not  valid  as  a  proper  exercise  of  police  power 
of  the  state,  or  as  a  health  law  or  regulation  of  trade  in  food.  People  v. 
Gillson,  (1888)  109  N.  Y.  389,  17  N.  E.  343,  4  A.  S.  R.  465.  Section  384q 
of  the  Penal  Code  (ch.  657  of  the  Laws  of  1904),  which  prohibits  persons, 
among  other  things,  from  issuing  trading  stamps  or  coupon  tickets  unless 
they  "  shall  have  legibly  printed  or  written  upon  the  face  thereof  the  redeem- 
able value  thereof "  in  money,  and  which  requires  that  such  stamps,  upon 
presentation,  shall  be  redeemed  in  goods  or  money  at  the  option  of  the 
holder  when  presented  in  number  or  quantity,  aggregating  in  money  value 
not  less  than  five  cents  in  each  lot,  is  unconstitutional  and  void.  People  v. 
Zimmerman,  (1905)  102  App.  Div.  103,  92  N.  Y.  S.  497.  In  that  case  the 
court  said:  "We  have,  ...  if  this  new  effort  is  to  be  upheld,  a 
perfectly  lawful  business  emasculated,  for  the  pivot  on  which  it  turns  is 
the  promise  to  deliver  some  article  of  merchandise  to  the  purchaser  as  an 
inducement  to  the  purchase,  and  if  money  is  to  be  the  gratuity  then  that 
ends  the  business  for  that  would  mean  that  the  seller  reduces  the  purchase 
price  in  each  instance  by  a  definite  sirni.  The  rock  on  which  the  system  is 
built  is  the  redemption  of  the  stamps  in  merchandise.  The  enormous  quan- 
tities of  this  merchandise  disposed  of  enables  the  company  of  redemption, 
acting  for  a  multitude  of  business  concerns,  to  purchase  very  close  to  actual 
cost  so  that  each  person  or  firm  in  trade  is  not  called  upon  to  contribute 
the  full  sum  with  which  it  would  be  chargeable  upon  a  cash  redemption. 
While,  therefore,  the  present  statute  is  sought  to  be  vindicated  as  a  mere 
regulation  of  the  traffic  it  is  apparent  that  if  the  ticket  must  be  redeemed  in 
money  the  business  must  cease  and  the  statute  is  consequently  prohibitory." 

Regulation  of  transient  retail  business. —  Section  85  of  the  General  Munici- 
pal Law  (Consol.  Laws,  ch.  24),  which  provides  that  no  person  shall  conduct  a 
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transient  retail  business  in  any  store  in  any  city  of  the  third  class,  village 
or  town  of  this  state  for  the  sale  of  goods  which  shall  be  represented  or 
advertised  as  a  bankrupt  stock,  or  as  assigned  stock,  or  as  goods  damaged 
by  fire,  water  or  otherwise,  or  by  any  such  like  representation  or  device, 
without  first  taking  out  a  license  therefor,  cannot  be  sustained  as  an  exercise 
of  the  police  power.  People  v.  Jenkins,  (1911)  202  N.  Y.  93,  94  N.  E.  1065, 
3«5  L.  R.  A.   (N.  S.)   1079,  reversing  140  App.  Div.  786,  125  N.  Y.  S.  817. 

Regulation  of  horseshoeing. —  Statutes  (Laws  of  1897,  ch.  415,  §§  180-184; 
Laws  of  1899,  ch.  558;  Laws  of  1903,  ch,  151;  Penal  Code,  §  384ni)  regu- 
lating the  subject  of  horseshoeing  by  requiring  the  examination  and  licensing 
of  horseshoers  cannot  be  sustained  as  a  valid  exercise  of  the  police  power 
of  the  state,  as  they  do  not  tend  to  promote  the  health,  comfort,  safety  and 
welfare  of  society  or  to  prevent  cruelty  to  animals.  People  v.  Beattie,  (1904) 
96  App.  Div.  383,  89  N.  Y.  S.  193. 

Use  of  state  or  national  flag  in  advertising. —  The  provisions  of  silb- 
division  16  of  section  640  of  the  Penal  Code,  as  amended  by  chapter  272  of 
the  Laws  of  1903,  which  forbid  the  use  of  a  picture  or  representation  of  the 
United  States  or  New  York  state  flag  in  connection  with  an  advertisement  of 
merchandise  or  with  trademarks  or  trade  labels,  are  unconstitutional.  "  The 
interdiction  by  the  state  of  the  use  of  a  picture  or  representation  of  the 
American  flag  as  a  trademark  or  upon  trade  labels,  or  in  connection  with 
an  advertisement  of  merchandise,  in  no  way  relates  to  any  one  of  the 
legitimate  subjects  to  which  the  police  power  of  the  state  extends."  People 
V.  Van  De  Carr,  (1904)  91  App.  Div.  20,  86  N".  Y.  S.  644,  affirmed  (1904)  178 
N.  Y.  425,  70  N.  E.  965,  102  A.  S.  R.  516,  66  L.  R.  A.  189. 

Regulation  of  display  advertising. —  The  legislature  has  no  power  to 
authorize  a  municipal  corporation  to  prohibit  the  posting  of  any  advertise- 
ments whatever  upon  fences  inclosing  private  property,  fronting  on,  or 
adjacent  to,  a  public  park  without  the  consent  of  the  authorities  in  charge 
thereof.  Wherefore,  chapter  378,  Laws  1897,  is  unconstitutional  in  so  far 
as  it  attempts  to  delegate  such  authority.  People  v.  Green,  (1903)  85  App. 
Div.  400,  83  N.  Y.  S.  460.  In  that  case  the  court  said:  **  While  the 
legislature  might  prohibit  such  a  structure  as  would  expose  those  using  the 
parks  or  streets  to  danger;  or  prevent  the  exhibits  of  immoral  advertise- 
menits  or  pictures,  or  the  use  of  property  in  a  way  that  would  endanger  the 
health  of  the  cpmmimity,  it  has  no  power  to  prevent  the  owners  of  private 
property  adjacent  to  a  public  park  from  using  their  property  to  advertise 
what  they  or  others  have  to  sell  so  long  as  the  public  health  or  welfare  is 
not  affected;  and  being  without  power  to  prohibit,  they  are  without  power 
to  require  the  consent  of  any  public  officer  before  the  property  can  be  used 
for  that  purpose." 

Protection  of  public  highway. —  "By  chapter  190,  Laws  of  1878,  it  is 
made  a  misdemeanor  to  remove  any  sand,  earth  or  clay  from  the  beach 
on  the  south  shore  of  Staten  Island  opposite  and  contiguous  to  the  seaside 
boulevard,  in  the  town  of  Southfield,  from  within  twenty  feet  of  ordinary 
high-water  mark,  so  as  in  any  manner  to  injure,  undermine,  encroach  upon 
or  endanger  the  said  boulevard  or  the  meadows  adjacent  thereto,  or  render 
the  same  liable  to  be  overflowed  or  washed  by  the  tide  or  the  water  of  the  bay 
of  New  York."  This  statute  is  constitutional  as  an  exercise  of  the  police 
power  of  the  legislature  as  against  one  having  title  to  such  beach.  Hodges  v. 
Perrine,   (1881)   24  Hun  516. 

Street  hawking  and  peddling. —  The  legislature  has  power  to  authorize  a 
municipal  corporation  to  regulate  hawking  and  peddling  in  its  streets.  Stam- 
ford V.  Fisher,  (1893)  140  N.  Y.  187,  35  N.  E.  500,  affirming  63  Hun  123; 
17  N.  Y.  S.  609. 

Power  of  legislature  to  regulate  use  of  mineral  springs. —  It  is  proper  for 
the  legislature  to  adopt  a  provision  (Laws  1908,  ch.  429)  defining  and  regu- 
lating the  rights  of  persons  desiring  to  use  mineral  waters  like  those  at 
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Saratoga  Springs,  and  calculated  to  prevent  such  use  not  connected  with  the 
enjoyment  of  the  land  as  would  either  result  in  waste  of  the  natural  resources 
of  the  land  to  the  injury  of  general  and  public  interests  or  in  the  unreason- 
able impairment  of  the  rights  of  others  entitled  to  draw  from  a  common 
source.  Hathorn  v.  Natural  Carbonic  Gas  Co.,  (1909)  194  N.  Y.  326,  87 
N.  E.  604,  128  A.  S.  R.  555,  16  Ann.  Cas.  989,  affirming  128  App.  Div.  33, 
112  N.  Y.  S.  374. 

Protection  of  game  generally. —  The  protection  and  preservation  oi  the  wild 
game  and  fish  in  the  state  is  a  legitimate  object  of  legislation  under  the 
police  power.  People  v.  Bootman,  (1904)  180  N.  Y.  1,  72  N.  E.  505,  2  Ann. 
Cas.  226,  affirming  95  App.  Div.  469,  88  N.  Y.  S.  887;  People  v.  Buffalo  Fish 
Co.,  (1900)  164  N.  Y.  93,  58  N.  E.  34,  79  A.  S.  R.  622,  52  L.  R.  A.  803, 
affirming  45  App.  Div.  631,  62  N.  Y.  S.  1143;  Phelps  v.  Racey,  (1875)  60 
N:  Y.  10,  19  Am.  Rep.  140,  affirming  5  Daly  235;  Rockefeller  v.  Lamora,  (1903) 
85  App.  Div.  254,  83  N.  Y.  S.  289.  See  also  Lawton  v.  Steel,  ( 1890)  119 
N.  Y.  226,  23  N.  E.  878,  16  A.  S.  R.  813,  7  L.  R.  A.  134,  affirmed  162  U.  S. 
133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385.  "  For  time  out  of  mind  and  in  all 
jurisdictions,  laws  passed  for  the  protection  of  fi<sh  and  game  have  been 
regarded  as  sanctioned  by  the  police  power  which  belongs  to  every  sovereign 
state.  The  game  and  the  fish  within  the  boundaries  of  the  state  belong  to 
the  people  in  their  unorganized  capacity  and  may  be  taken  by  any  citizen 
without  fee  or  license  at  any  time  during  the  open  season.  It  is  to  the 
interest  of  the  state  that  neither  should  be  wasted  or  destroyed  and  that 
both  should  be  carefully  protected,  especially  during  the  breeding  season. 
Without  protection  the  fish  and  game  will  soon  disappear  and  the  people 
thus  be  deprived  of  an  important  source  of  food  supply,  as  well  as  a  delightful 
recreation  which  promotes  health  and  prolongs  life.  The  protection  of  game 
falls  within  the  legitimate  exercise  of  the  police  power,  because  it  is  directly 
connected  with  the  public  welfare,  which  is  promoted  by  the  preservation  and 
injured  by  the  destruction  of  so  useful  an  article  of  food,  free  at  the  proper 
time  to  all  the  people  of  the  state."  People  v.  Bootman,  (1904)  180  N.  Y.  I, 
72  N.  E.  505,  2  Ann.  Cas.  226,  affirming  95  App.  Div.  469,  88  N.  Y.  S.  887. 
See  also  notes  under  Conservation  Law. 

Regulation  of  fishing. —  The  legislative  power  to  regulate  fishing  in  public 
waters  has  been  exercised  from  the  earliest  period  of  the  common  law,  and 
it  is  a  settled  principle  that  power  resides  in  the  legislature  to  the  state  to 
regulate  and  control  such  fishing.  People  v.  Bootman,  (1904)  180  N.  Y.  1, 
72  N.  E.  605,  2  Ann.  Cas.  226,  affirming  95  App.  Div.  469,  88  N.  Y.  S.  887; 
People  V.  Buffalo'  Fish  Co.,  (1900)  164  N.  Y.  93,  58  N.  E.  34,  79  A.  S.  R. 
622,  52  L.  R.  A.  803,  affirming  45  App.  Div.  631,  62  N.  Y.  S.  1143;  Lawton 
V.  Steel,  (1890)  119  N.  Y.  226,  23  N.  E.  878,  16  A.  S.  R.  813,  7  L.  R.  A.  134, 
affirmed  152  U.  S.  133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385;  Smith  v.  Levinus, 
(1853)  8  N.  Y.  472;  Lansing  v.  Smith,  (1829)  4  Wend.  9,  21  Am.  Dec.  89; 
Matter  of  Fishway,  (1909)  131  App.  Div.  403,  115  N.  Y.  S.  745;  Rockefeller 
V.  Lamora,  (1903)  85  App.  Div.  254,  83  N.  Y.  S.  289.  Thus,  in  the  exercise 
of  this  power  it  may  prohibit  the  taking  of  fish  with  nets  in  specified  waters, 
and  by  its  declaration  make  the  setting  of  nets  for  that  purpose  a  public 
nuisance.  Lawton  v.  Steel,  ( 1890)  119  N.  Y.  226,  23  N.  E.  878, 16  A.  S.  R.  813, 
7  L.  R.  A.  134,  affirmed  152  U.  S.  133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385. 
Furthermore,  so  far  as  the  general  public  is  concerned,  the  legislature  may 
regidate  the  taking  of  fish  in  private  waters.  Thus,  it  was  competent  for 
the  legislature,  by  section  215  of  the  Fisheries,  Game  and  Forest  Law,  as 
amended  by  section  203'  of  the  Forest,  Fish  and  Game  Law,  to  make  fishing 
in  private  parks,  m  violation  of  the  statute,  a  misdemeanor,  and  to  allow  a 
recovery  of  exemplary  damages  therefor.  The  court  said:  "There  is 
nothing  inconsistent  between  this  public  regulation  and  the  rights  of  indi- 
vidual owners.  The  power  resides  in  the  several  states  to  regulate  and 
control  the  right  of  fishing  in  the  public  waters  within  their  respective 
jurisdictions.  .   .   .  Fish  and  game  are  migratory,  and  those  which  may 
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now  be  on  private  lands  may  quickly  change  their  location  to  public  lands  and 
public  waters.  No  man  owns  wild  game  or  fish,  even  though  they  be  on  his 
land,  unless  he  has  reduced  them  to  his  possession  by  capture.  If  they 
wander  from  his  premises  to  those  of  the  public  or  another,  he  may  not 
complain  of  their  taking.  In  public  waters  and  on  public  lands,  this  right  is 
open  to  all  alike,  and  no  individual  right  is  trespassed  upon  by  so  doing.  Fish, 
especially,  form  a  large  source  of  food  supply,  and  those  which  propagate 
upon  private  property  and  migrate  to  public  waters  may  constitute  a  con- 
siderable proportion.  That  they  may  not  be  disturbed  in  propagation,  the 
regulation  of  the  manner  and  time  of  their  killing  is,  therefore,  a  proper 
subject  of  legislative  action."  Rockefeller  v.  Lamora,  (1903)  85  App.  Div. 
254,  83  N.  Y.  S.  289.    See  also  notes  under  Conseevation  Law. 

Importation  of  game  or  fish. —  The  legislature  in  the  exercise  of  the  police 
power  of  the  state  has  power  to  make  the  possession  of  imported  game 
unlawful.  People  v.  Bootman,  (1904)  180  K  Y.  1,  72  N.  E.  505,  2  Ann.  Cas. 
226,  affirming  95  App.  Div.  469,  88  N.  Y.  S.  887;  Phelps  v.  Racey,  (1875) 
60  N.  Y.  10,  19  Am.  Rep.  140,  affirming  5  Daly  235.  Compare  People  v.  Buf- 
falo Fish  Co.,  (1900)  164  N.  Y.  93,  58  N.  E.  34,  79  A.  S.  R.  622,  52  L.  R.  A. 
803,  affirming  45  App.  Div.  631,  62  N".  Y.  S.  1143.  In  People  v.  Bootman, 
supra,  the  court  said:  "The  right  to  pass  laws  for  the  protection  of  game 
being  conceded,  as  in  view  of  the  authorities  it  must  be,  the  method  of  aflford- 
ing  protection  is  necessarily  within  the  discretion  of  the  legislature.  It  may 
provide  a  close  season  for  the  taking  of  game,  and  may  prohibit  the  possession 
or  sale  of  game  during  that  season.  It  may  close  the  game  market  throughout 
the  state  during  the  period  of  prohibition,  in  order  to  remove  temptation 
from  poachers  and  pot-hunters,  who  are  not  apt  to  run  the  risk  of  taking 
game  out  of  season  if  they  cannot  sell  it.  To  do  this  effectively  it  may  be 
necessary  to  close  the  market  as  to  game  taken  without  the  state,  as  well  as 
within,  for  there  are  no  marks  by  which  birds  killed  in  Michigan  can  be 
distinguished  from  those  killed  in  New  York.  When  enacting  a  game  law  the 
legislature  may  provide  for  its  ready  enforcement,  not  simply  by  making  the 
possession  of  game  during  the  close  season  presumptive  evidence  of  a  violation 
of  the  statute,  but  it  may  go  farther  and,  in  order  to  prevent  evasion,  fraud 
and  perjury,  may  prohibit  the  possession  of  game  in  this  state  during  the 
close  season,  even  if  it  was  taken  in  another  state  and  brought  here  during  the 
open  season." 

Dogs  and  similar  animals  as  subject  to  the  police  power. —  "Under  any 
circumstances,  there  is  but  a  qualified  property  in  dogs,  cats  and  similar 
animals,  and,  in  fact,  there  may  be  said  to  be  no  property  in  them  as  against 
the  police  power  of  the  state."  Accordingly  an  act  (ch.  448,  Laws  of  1896) 
allowing  the  seizure  of  dogs  not  licensed  in  accordance  with  its  provisions,  and 
their  destruction,  is  not  unconstitutional  as  working  a  deprivation  of  property 
without  due  process  of  law.  Fox  v.  Mohawk,  etc..  Humane  Soc,  (1901)  165 
N,  Y.  517,  59  N.  E.  353,  80  A.  S.  R.  767,  51  L.  R.  A.  681,  affirming  25  App. 
Div.  26,  48  N.  Y.  S.  625.  That  point  was  not  necessary  to  the  disposition  of 
the  case.  Its  converse  had  been  held  by  the  Appellate  Division,  however; 
and  while  affirming  the  order  there  made,  the  Court  of  Appeals  took  occasion 
to  disclaim  and  refute  the  reasoning  employed.  The  statute  was  held  uncon- 
stitutional on  other  grounds. 

2.  Pvhlic  Health. 

Generally. —  The  legislature  has  full  authority  and  discretion  under  its 
police  power  to  enact  such  laws  and  regulations  as  it  may  deem  necessary  for 
the  promotion,  preservation  and  protection  of  the  public  health.  People  v. 
Charles  Schweinler  Press,  (1915)  214  N.  Y.  395,  108  N.  E.  639,  affirming  163 
App.  Div.  620,  148  N.  Y.  S.  725;  People  v.  C:  Klinck  Packing  Co.,  (1915)  214 
N.  Y.  121,  108  N.  E.  278,  affirming  164  App.  Div.  97,  149  N.  Y.  S.  504; 
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Rochester  v.  Gutberlett,  (1914)  211  N.  Y.  309,  105  N.  E.  548,  Ann.  Cas.  1915C 
483,  L.  R.  A.  1915D  209,  affirming  151  App.  Div.  900,  135  N.  Y.  S.  1104; 
Bellows  V.  Raynor,  (1913)  207  N.  Y.  389,  101  N.  E.  181,  affirming  145  App. 
Div.  899,  129  N.  Y.  S.  1113;  State  Board  of  Pharmacy  v.  Matthews,  (1910) 
197  N.  Y.  353,  90  N.  E.  966,  26  L.  R.  A.  (N.  S.)  1013,  affirming  122  App.  Div. 
889,  106  N.  Y.  S.  1146;  People  v.  Bowen,  (1905)  182  N.  Y.  1,  74  N.  E.  489, 
reversing  97  App.  Div.  642,  90  N.  Y.  S.  1108;  Tenement  House  Dept.  v. 
Moeschen,  (1904)  179  N.  Y.  325,  72  N.  E.  231,  103  A.  S.  R.  910,  1  Ann.  Cas. 
439,  70  L.  R.  A.  704,  affirming  89  App.  Div.  526,  85  N.  Y.  S.  704,  90  App. 
Div.  603,  85  N.  Y.  S.  1148;  People  v.  Biesecker,  (1901)  169  N.  Y.  53,  Ql  N.  E. 
990,  88  A.  S.  R.  534,  57  L.  R.  A.  178,  affirming  58  App.  Div.  391,  68  N.  Y.  S. 
1067;  People  v.  Havnor,  (1896)  149  N*.  Y.  195,  43  N.  E.  541,  52  A.  S.  R.  707, 
31  L.  R.  A.  689,  affirming  1  App.  Div.  459,  37  N.  Y.  S.  314;  Health  Dept.  v. 
Trinity  Church,  (1895)  145  N.  Y.  32,  39  N.  E.  833,  45  A.  S.  R.  579,  27 
L.  R.  A.  710;  People  v.  Girard,  (1895)  145  N.  Y.  105,  39  N.  E.  823,  45  A.  S.  R. 
695,  affirming  73  Hun  457,  26  N.  Y.  S.  27^;  People  v.  City  Prison,  (1895) 
144  N.  Y.  529,  39  N.  E.  686,  27  L.  R.  A.  718;  Rochester  v.  Simpson,  (1892) 
134  N.  Y.  414,  31  N.  E.  871,  reversing  57  Hun  36,  10  N.  Y.  S.  499;  People 
V.  West,  (1887)  106  N.  Y.  293,  12  N.  E.  610,  60  Am.  Rep.  452;  In  re 
Jacobs,  (1885)  98  N.  Y.  98,  50  Am.  Rep.  636;.  In  re  Ryers,  (1878)  72  N.  Y. 
1,  28  Am.  Rep.  88;  People  v.  C.  Klinck  Packing  Co.,  (1914)  164  App.  Div.  97, 
149  N.  Y.  S.  504;  People  v.  Charles  Schweinler  Press,  (1914)  163  App.  Div. 
620,  148  N.  Y.  S.  725;  People  v.  Fox,  (1911)  144  App.  Div.  611,  129  N.  Y.  S. 
646;  People  v.  Davis,  (1911)  143  App.  Div.  579,  127  N.  Y.  S.  1072;  People 
V.  Mulford,  (1910)  140  App.  Div.  716,  125  N.  Y.  S.  680;  People  v.  Eno,  (1909) 
134  App.  Div.  527,  119  N.  Y.  S.  600;  People  v.  Reicherter,  (1908)  128  App. 
Div.  675,  112  N.  Y.  S.  936;  People  v.  Early,  (1905)  106  App.  Div.  269,  94 
N.  Y.  S.  640;  Palmer  v.  Hickory  Grove  Cemetery,  (1903)  84  App.  Div.  600, 
82  N.  Y.  S.  973;  Buffalo  v.  Hill,  (1^03)  79  App.  Div.  402,  79  N.  Y.  S.  449; 
People  V.  Hagan,  (1900)  52  App.  Div.  387,  65  N.  Y.  S.  120,  affirmed,  (1900) 
165  N.  Y.  607,  58  N.  E.  1091;  Kelley  v.  New  York,  (1895)  89  Hun  246,  35 
N*.  Y.  S.  1109;  Matter  of  Smith,  (1895)  84  Hun  465,  32  N.  Y.  S.  317, 
reversed  on  other  grounds,  (1895)  146  N.  Y.  68,  40  N.  E.  497,  48  A.  S.  R.  769, 
28  L.  R.  A.  820;  People  v.  McGann,  (1884)  34  Hun  358. 

Regulations  concerning  milk  and  dairy  products. —  "  The  legislature  cannot 
forbid  or  wholly  prevent  the  sale  of  a  wholesome  article  of  food."  People  v. 
Biesecker,  (1901)  169  N.  Y.  53,  61  N.  E.  990,  88  A.  S.  R.  534,  57  L.  R.  A. 
178,  affirming  58  App.  Div.  391,  68  N.  Y,  S.  1067.  And  see  art.  1,  §§  1,  6. 
But  laws  designed  to  prevent  the  sale  of  diluted,  impure,  or  adulterated 
milk  and  millc  products  are  manifestly  within  the  scope  of  sanitary  and 
health  regulations.  Bellows  v.  Raynor,  (1913)  207  N.  Y.  389,  101  N.  E,  181, 
affirming  145  App.  Div.  899,  129  N.  Y.  S.  1113;  People  v.  Vandecarr,  (1903) 
175  N.  Y.  440,  67  N".  E.  913,  108  A.  S.  R.  781,  affirming  81  App.  Div.  128, 
80  N.  Y.  S.  1108,  affirmed  199  U.  S.  552,  26  S.  Ct.  144,  50  U.  S.  (L.  ed.)  305; 
People  V.  Bowen,  (1905)  182  N,  Y.  1,  74  N.  E.  489,  reversing  97  App.  Div. 
642,  90  N.  Y.  S.  1108;  Polinsky  v.  People,  (18V  8)  "73  N.  Y.  65;  People  v. 
Biesecker,  (1901)  169  N.  Y.  53,  61  N.  E,  990,  88  A.  S.  R.  534,  57  L.  R.  A.  178, 
affirming  58  App.  Div.  391,  68  N.  Y.  S.  1067;  People  v.  West,  (188^7)  106 
N.  Y.  293,  12  K  E.  610,  60  Am.  Rep.  452;  People  v.  Kibler,  (1887)  106  N.  Y. 
321,  12  N.  E.  795;  People  v.  Cipperly,  101  N.  Y.  634,  4  N".  E.  107,  adopting 
dissenting  opinion  37  Hun  319.  See  also  People  v.  Health  Dept.,  (1907)  189 
N.  Y.  187,  82  N.  E.  187,  13  L.  R.  A.  (N.  S.)  894,  reversing  117  App.  Div.  856, 
103  N.  Y.  S.  275;  People  v.  Abramsons,  (1910)  137  App.  Div.  549.  122  N.  Y.  S. 
115.  Thus,  section  66  of  the  Sanitary  Code  of  the  city  of  New  York,  pro- 
viding that  "No  milk  shall  be  received,  held,  kept,  offered  for  sale  or  de- 
livered in  the  city  of  New  York  without  a  permit  in  writing  from  the  Board 
of  Health  and  subject  to  the  conditions  thereof,"  is  a  reasonable  enactment. 
People  V.  Vandecarr,  (1903)  175  N.  Y.  440,  67  N.  E.  913,  108  A.  S.  R.  781, 
affirming  81  App.  Div.  128,  80  N.  Y.  S.  1108,  affirmed   199  U.  S.  552,  26  S.  Ot 
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144,  50  U.  S.  (L.  ed.)  305.  So,  the  provision  of  the  Act  of  1885  (§  3,  ch. 
183,  Laws  of  1885),  "  to  prevent  deception  in  the  sale  of  dairy  products,"  etc., 
which  prohibits  the  selling  or  bringing  of  any  milk,  diluted  with  water  or 
adulterated^  to  a  butter  or  cheese  manufactory  to  be  manufactured,  and 
declares  a  violation  of  the  prohibition  to  be  a  mi-sdemeanor,  is  a  valid  exercise 
of  legislative  power.  People  v.  West,  (1887)  106  N.  Y.  293,  12  N.  E.  610,  60 
Am.  Rep.  452.  However,  section  27  of  the  Agricultural  Law  (L.  1893,  ch. 
338,  as  amd.  by  L.  1900,  ch.  534),  providing  that  "No  person  shall  sell,  offer 
or  expose  for  sale,, any  butter  or  other  dairy  products  containing  a  preserva- 
tive, but  this  shall  not  be  construed  to  prohibit  the  use  of  salt  in  butter  or 
cheese,  or  spirituous  liquors  in  club  or  other  fancy  cheese  or  sugar  in  condensed 
milk,"  is  unconstitutional  and  void  because  it  absolutely  forbids  the  sale  of 
articles  of  food  when  they  contain  any  other  preservatives  than  those  speci- 
fied, even  though  they  are  not  rendered  unwholesome  by  the  use  of  such  ingre- 
dient. People  V.  Biesecker,  ( 1901 )  169  N.  Y.  53,  61  N.  E.  990,  88  A.  S.  R.  534, 
57  L.  R.  A.  178,  affirming  58  App.  Div.  391,  68  N.  Y.  S.  1067.  See  also  notes 
under  Agricultural  Law. 

Regulation  of  the  sale  of  meats  generally. —  The  business  of  selling  meats 
to  the  public  falls  directly  under  the  scope  of  the  police  power,  and  may  be 
regulated  thereimder  in  the  interest  of  the  public  health.  People  v.  Early, 
(1905)  106  App.  Div.  269,  94  N.  Y.  S.  640.  Thus,  an  ordinance  providing 
that  no  persons  shall  engage  in  the  sale  of  "fresh,  salt  or  smoked  meat  or 
sausage  outside  of  the  public  markets''  established  by  the  common  council, 
un^er  penalty  of  a  fine,  without  obtaining,  on  payment  of  a  fee  of  fifteen 
dollars,  a  license  issued  by  the  mayor  of  the  city  upon  the  direction  of  the 
common  council  after  a  two-thirds  vote  of  that  body,  is  valid  and  constitu- 
tional. Buffalo  V.  Hill,  (1903)  79  App.  Div.  402,  79  N.  Y.  S.  449.  So,  sec- 
tion 70-E  of  the  Agricultural  Law  (Laws  1893,  ch.  338,  added  by  Laws  1902, 
ch.  30)  which  provides  in  substance  that  no  veal  shall  be  sold  unless  taken 
from  a  calf  in  healthy  condition  and  at  least  four  weeks  of  age  at  the  time 
of  killing  and  which  authorizes  the  seizure  and  destruction  of  veal  from  a 
calf  killed  under  four  weeks  of  age,  or  from  a  calf  in  an  unhealthy  condition 
when  so  killed,  is  a  proper  exercise  of  the  police  power.  People  v.  Early, 
(1905)   106  App.  Div.  269,  94  N.  Y.  S.  640. 

Cold  storage  of  meats. —  Section  337  of  the  Public  Health  Law,  as  amended 
by  chapter  414  of  the  Laws  of  1914,  providing  that  *'  It  shall  hereafter  be 
unlawful  for  any  person,  corporation  or  corporations,  engaged  in  the  business 
of  cold  storage  warehousemen  or  refrigerating,  or  for  any  person  placing  food 
in  a  cold  storage  warehouse,  to  keep  in  storage  for  preservation  or  otherwise 
any  kind  of  food  or  any  article  used  for  food  a  longer  period  than  ten  calendar 
months,  excepting  butter  products  which  may  be  kept  in  said  cold  storage  or 
refrigeration  twelve  calendar  months,"  is  a  valid  exercise  of  the  police  power, 
designed  to  protect  the  health  of  the  community.  People  v.  Finkelstein, 
(1915)  167  App.  Div.  591,  152  N.  Y.  S.  875.  The  ordinance  of  the  city  of 
Schenectady,  enacted  under  section  36  of  its  charter,  prohibiting  the  sale  or 
offering  for  sale  within  said  city  of  any  dead  fowl  which  has  been  placed  in 
cold  storage  prior  to  the  removal  of  the  entrails  and  crop,  is  a  valid  exercise 
of  the  police  power.  People  v.  Reicherter,  (1908)  128  App.  Div.  675,  112 
N.  Y.  S.  936. 

Use  of  coloring  matter  in  vinegar.— « The  provision  of  the  act  "to  prevent 
deceptions  in  sales  of  vinegar"  (§  4,  ch.  515,  Laws  of  1889),  declaring  that 
**no  person  shall  manufacture,  produce,  sell  or  keep  for  sale  any  vinegar 
which  shall  contain  any  preparation  .  .  .  injurious  to  health,  or  any 
artificial  coloring  matter,"  is  a  valid  and  proper  exercise  of  the  police  power 
in  the  promotion  of  the  public  health  and  welfare.  People  v.  Girard,  (1895) 
145  N.  Y.  105,  39  N.  E.  823,  45  A.  S.  R.  5^5,  affirming  73  Hun  457,  26 
N.  Y.  S.  272.    See  also  notes  under  Agricultural  Law. 

City  water  supply. —  The  legislature  may  interfere  with  private  property 
for  the  sanitary  protection  of  the  water  supply  of  a  city,  and  may  authorize 
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such  measures  as  may  be  necessary  to  preserve  from  pollution  and  defilement 
all  the 'sources  of  such  supply.  Kelley  v.  New  York,  (18^5)  89  Hun  246,  35 
N.  Y.  S.  1109. 

Water  supply  in  tenements. —  "  That  the  free  use  of  water,  especially  during 
the  summer  months,  tends  towards  the  healthful  condition  of  the  body  by 
reason  of  the  increased  cleanliness  occasioned  by  sufch  use,  there  can  be  no 
reasonable  doubt,"  Accordingly,  the  provision  of  the  New  York  Consolidation 
Act  (§  663,  ch.  410,  Laws  of  1882,  amended  by  ch.  84,  Laws  of  1887),  declaring 
that  tenement  houses  in  the  city  previously  erected  shall  be  furnished  by  the 
owners  with  water,  when  they  shall  be  directed  so  to  do  by  the  board  of  health, 
in  sufficient  quantity  at  one  or  more  places  on  each  floor  occupied  or  intended 
to  be  occupied  by  one  or  more  families,  is  a  proper  exercise  of  the  police 
power  as  a  guard  to  the  public  health.  Health  Dept.  v.  Trinity  Church, 
(1895)   145  N.  Y.  32,  39  N.  E.  833,  45  A.  S.  R.  579,  27  L.  R.  A.  710. 

Individttal  water  closets  in  tenements. —  The  provision  of  the  "Tenement 
House  Act*'  (Laws  1901,  ch.  334,  §  100,  as  amended  by  Laws  1902,  ch.  352, 
§  47 ) ,  requiring  all  school  sinks  and  privy  vaults  in  existing  tenement  houses 
in  cities  of  the  first  class  to  be  removed  and  replaced  by  individual  water 
closets,  is  a  proper  and  constitutional  exercise  of  the  police  power  of  the 
state  for  the  protection  of  the  public  health.  Tenement  House  Dept.  v. 
Moeschen,  (1904)  179  N.  Y.  325,  72  N.  E.  231,  103  A.  S.  R.  910,  1  Ann.  Cas. 
439,  70  L.  R.  A.  704,  affirming  89  App.  Div.  526,  85  N.  Y.  S.  704,  90  App.  Div. 
603,  85  N.  Y.  S.  1148  and  affirmed  203  U.  S.  583. 

Regulation  of  cemeteries. —  The  police  power  clearly  embraces  the  regula- 
tion of  cemeteries  and  of  the  burial  of  the  dead.  People  v.  Pratt,  (1891)  129 
N.  Y.  68,  29  N.  E.  7,  reversing  60  Hun  582,  14  N.  Y.  S.  804,  which  affirmed  14 
N.  Y.  S.  551;  New  York  v.  Kelsey,  (1913)  158  App.  Div.  183,  143  N.  Y.  S. 
41;  Palmer  v.  Hickory  Grove  Cemetery,  (1903)  84  App.  Div.  600,  82  N.  Y.  S. 
973.  Thus,  "  it  is  clearly  within  the  police  power  of  the  state  to  restrict  the 
uses  of  land  in  crowded  and  growing  communities,  where  the  water  supply  is 
endangered  and.  the  ^public  health  menaced  by  the  amount  of  land  which  may 
be  used  for  cemetery  purposes."  Palmer  v.  Hickory  Grove  Cemetery,  (1903) 
84  App.  Div.  600,  82  N.  Y.  S.  973.  So,  the  provisions  of  chapter  591  of  the 
Utaws  of  1868,  forbidding  the  establishment  of  public  cemeteries  within  one- 
lialf  mile  from  any  reservoir  or  pond  forming  a  part  of  the  water  supply 
system  of  the  former  cily  of  Brooklyn,  are  constitutional,  and  a  judgment 
in  a  suit  by  the  city  of  New  York  to  enjoin  the  use  of  lands  contrary  to  said 
statute  should  be  affirmed.  New  York  v.  Kelsey,  (1913)  158  App.  Div.  183, 
143  N.  Y.  S.  41. 

Regulation  of  business  of  undertaking. —  *'  The  care  of  dead  human  bodies 
and  the  disposition  of  them  by  burial  or  otherwise  is  so  closely  related  to 
the  health  and  general  welfare  of  a  community  that  the  business  of  caring 
for  and  disposing  of  such  bodies  may  be  regulated  by  license  and  special 
regulations  under  the  general  police  power  of  the  state.  .  .  .  The  legis- 
lature can  properly  determine  that  undertakers  bear  such  a  relation  to  the 
public  health  and  welfare  that  they  should  be  subject  to  regulation  and 
license."  However,  section  6a,  chapter  572,  Laws  1905  (§  295  of  the  Public 
Health  Law),  is  an  unnecessary  and  unwarrantable  interference  with  con- 
stitutional rights  so  far  as  it  provides  that  "  a  person  not  already  engaged 
in  the  business  of  undertaking  shall  not  engage  in  such  business  unless  he 
shall  have  been  duly  licensed  as  an  embalmer  and  shall  have  been  employed 
as  an  assistant  to  a  licensed  imdertaker  continuously  for  a  period  of  at  least 
three  years,"  and  requires  such  person  to  ''make  an  application  to  the  said 
board  of  embalmers'  examiners  for  a  license  to  engage  in  the  business  of 
undertaking."  With  respect  to  that  statute  the  Court  of  Appeals  said: 
''The  public  health  does  not  require  that  an  embalmer  be  an  undertaker,  or 
that  an  undertaker  be  an  embalmer.  The  business  of  undertaking  has  been 
carried  on  for  generations,  particularly  in  the  rural  districts,  by  persons  not 
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holding  embalmers'  licenses  and  who  have  no  special  knowledge  of  the  work 
of  embalmers.  There  is  nothing  that  occurs  to  us,  or  that  has  been  called 
to  our  attention,  to  indicate  any  danger  to  public  health  in  permitting  a 
person  otherwise  qualified  to  carry  on  the  business  of  imdertaking  solely 
because  he  is  not  a  licensed  embalmer.  .  .  .  The  provisions  of  the 
statute  requiring  that  the  service  must  be  continuous  and  arbitrarily  pro- 
hibiting the  issuing  of  a  license  to  a  person  to  engage  in  the  business  of 
undertaking  unless  such  person  has  been  an  assistant  to  a  licensed  undertaker 
for  the  time  therein  specified  unnecessarily  interferes  with  the  common-law 
right  to  engage  in  a  lawful  business.  It  makes  a  particular  form  of  acquir- 
ing skill  and  knowledge  essential  and  forfeits  the  right  to  count  the  time 
80  engaged  in  that  particular  education  at  each  time  when  there  is  a  break 
in  the  continuity  of  the  service."  People  v.  Ringe,  (1910)  197  N.  Y.  143,  90 
N.  E.  451,  18  Ann.  Cas.  474,  27  L.  R.  A.  (N.  S.)  528,  affirming  125  App.  Div. 
592,  110  N.  Y,  S.  74. 

Manufacture  of  tobaccos  in  tenements. —  When  the  legislature  passes  an 
Act  ostensibly  for  the  public  health,  but  which  does  not  relate  to,  and  is 
inappropriate  for  the  purpose,  and  which  destroys  the  property  or  interferes 
with  the  rights  of  the  citizen,  it  is  within  the  province  of  the  court  to 
determine  this  fact  and  to  declare  the  Act  violative  of  the  constitutional  guar- 
anties of  those  rights.  See  supra,  p.  210,  In  (General.  Accordingly,  an  act  (ch. 
272,  L.  1884)  entitled  **An  act  to  improve  the  public  health,  by  prohibiting 
the  manufacture  of  cigars  and  preparation  of  tobacco  in  any  form,  in  tenement- 
houses,  in  certain  cases,"  which  does  not  tend  to  promote  the  public  health, 
but  is  an  arbitrary  infringement  upon  personal  and  property  rights,  is  uncon- 
stitutional. The  court  said :  **  When  a  health  law  is  challenged  in  the  courts 
as  unconstitutional  on  the  ground  that  it  arbitrarily  interferes  with  personal 
liberty  and  private  property  without  due  process  of  law,  the  courts  must 
be  able  to  see  that  it  has  at  least  in  fact  some  relation  to  the  public  health, 
that  the  public  health  is  the  end  actually  aimed  at,  and  that  it  is  appro- 
priate and  adapted  to  that  end.  This  we  have  not  been  able  to  see  in  this 
law,  and  we  must,  therefore,  pronounce  it  unconstitutional  and  void."  In  re 
Jacobs,  (1885)  98  N.  Y.  98,  50  Am.  Rep.  636. 

Ventilation  of  factory, —  Section  86  of  the  Labor  Law,  as  amended  by 
chapter  490  of  the  Laws  of  1907,  which  provides  that  "  the  owner,  agent  or 
lessee  of  a  factory  shall  provide,  in  each  workroom  tnereof,  proper  and 
sufficient  means  of  ventilation,  and  shall  maintain  proper  and  sufficient  ven- 
tilation, is  a  valid  exercise  of  the  police  power.  The  court  said :  "  It  is 
clear  that  the  law  under  consideration  was  pasteed  by  the  legislature  in  the 
exercise  of  the  police  power  of  the  state  and  that  it  tends  *  in  degree  that 
is  perceptible  and  clear  towards  the  preservation  of  the  lives,  the  health, 
the  morals  or  the  welfare  of  the  community,'  and  so  is  a  valid  exercise 
of  the  power  within  the  principles  thoroughly  established  in  the  state." 
People  V.  Eno,  (1909)   134  App.  Div.  627,  119  N.  Y.  S.  600. 

Regulation  of  emplojrment  of  women  in  factories  at  night. —  "Protection 
of  the  health  of  women  is  a  subject  of  special  concern  to  the  state.  However 
confident  a  great  number  of  people  may  be  that  in  many  spheres  of  activity, 
including  that  of  the  administration  of  government,  woman  is  the  full  equal 
of  man,  no  one  doubts  that  as  regards  bodily  strength  and  endurance  she 
is  inferior  and  that  her  health  in  the  field  of  physical  labor  must  be  specially 
guarded  by  the  state  if  it  is  to  be  preserved  and  if  she  is  to  continue  suc- 
cessfully and  healthfully  to  discharge  the  duties  which  nature  has  imposed 
upon  her."  People  v.  Charles  Schweinler  Press,  (1915)  214  N.  Y.  395,  108 
N.  E.  639,  affirming  163  App.  Div.  620,  148  N.  Y.  S.  725.  Compare  People 
V.  Williams,  (1907)  189  N.  Y.  131,  81  N.  E.  778,  121  A.  S.  R.  854,  12  Ann. 
Cas.  798,  12  L.  R.  A.  (N.  S.)  1130,  affirming  116  App.  Div.  379,  101  N.  Y.  S. 
562.  In  People  v.  Schweinler  Press,  supra,  the  court  said :  "  If  it  is  proper, 
as  it  certainly  has  been  held  to  be  both  by  widely  held  public  opinion  and  by 
the  decisions  of  the  Supreme  Court  of  the  land,  to  protect  the  health  of  woman 
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by  restricting  the  hours  during  which  she  may  labor  in  certain  pursuits,  it 
cannot  be  said  as  a  matter  of  constitutional  law  that  it  is  illogical  and 
improper  for  the  legislature  to  taJke  the  further  step,  which  it  now  has 
taken,  and  say  that  those  hours  of  labor  must  not  be  performed  at  times 
and  under  conditions  which  as  a  matter  of  general  experience  tend  generally 
and  substantially  to  break  down  the  health  of  the  laborer.  It  requires  no 
very  great  exercise  of  judgment  and  discretion  to  justify  this  additional 
forward  step  in  protective  regulation,  and  it  seems  to  us  to  be  within  the 
power  possessed  by  the  legislature.  Of  course  we  are  well  aware  that  the 
process  of  justifying  a  new  step  by  the  fact  that  it  marks  but  a  short  advance 
over  the  last  preceding  one  if  continued  long  enough  may  lead  to  extremes 
which  cannot  be  approved.  But  while  we  may  appreciate  that  possibility, 
we  only  have  before  us  now  the  specific  advance  taken  by  this  particular 
statute,  and  as  we  have  indicated  we  think  that  it  is  not  only  not  condemned 
by  the  test  of  all  the  facts  and  principles  of  law  which  are  applicable,  but 
is  supported  and  sustained  by  them." 

Consecutive  hours  of  rest  for  employees. —  Section  8a  of  the  Labor  Law 
(Laws  1913,  ch.  740),  which,  with  certain  exceptions  and  subject  to  certain 
qualifications,  provides  that  every  employer  carrying  on  any  factory  or 
mercantile  establishment  shall  allow  every  person  employed  therein  at  least 
twenty-four  consecutive  hours  of  rest  in  every  seven  consecutive  days,  is  a 
valid  exercise  of  the  police  power.  People  v.  C.  Klinck  Packing  Co.,  (1915) 
214  K  Y.  121,  108  N.  E.  278,  affirming  164  App.  Div.  97,  149  N.  Y.  S.  504. 

Sunday  barbering  regulation. —  Independent  of  any  question  relating  to 
morals  or  religion,  the  physical  welfare  of  the  citizen  is  a  subject  of  such 
primary  importance  to  the  state,  and  has  such  a  direct  relation  to  the  general 
good,  as  to  make  laws  tending  to  promote  that  object  proper  under  the 
police  power.  Accordingly,  an  Act  (Laws  of  1885,  ch.  823),  which  makes 
it  a  misdemeanor  for  any  person  to  'carry  on  or  engage  in  the  business  or 
work  of  a  barber  on  the  first  day  of  the  week,  except  that  in  the  city  of  New 
York  and  in  the  village  of  Saratoga  Springs  such  business  may  be  carried  on 
until  one  o'clock  of  the  afternoon  of  that  day,  is  a  valid  exercise  of  the 
police  power  by  the  legislature.  People  v.  Havnor,  (1896)  149  N.  Y.  195,  43 
N.  E.  541,  52  A-  S.  R.  707,  31  L.  R.  A.  689,  affirming  1  App.  Div.  459,  37 
N.  Y.  S.  314.  The  court  said:  "It  is  to  the  interest  of  the  state  to  have 
strong,  robust  healthy  citizens,  capable  of  self-support,  of  bearing  arms,  and 
of  adding  to  the  resources  of  the  country.  Laws  to  effect  this  purpose,  by 
protecting  the  citizens  from  overwork  and  requiring  a  general  day  of  rest  to 
restore  his  strength  and  preserve  his  health,  have  an  obvious  connection  with 
the  public  welfare." 

Slaughtering  of  animals. —  An  ordinance  prohibiting  the  slaughtering  of 
animals  within  certain  specified  portions  of  a  city  is  a  valid  exercise  of  the 
police  power  in  the  interest  of  the  public  health  and  is,  therefore,  valid. 
Cronin  v.  People,  (1880)  82  N.  Y.  318,  37  Am.  Rep.  564,  affirming  20  Hun 
137. 

Disposition  of  garbage. —  It  is  within  the  power  of  a  municipality  not  only 
to  impose  reasonable  restrictions  and  regulations  upon  the  manner  of  remov- 
ing garbage,  but  also,  if  it  seems  fit,  to  assume  exclusive  control  of  the 
subject^  and  to  provide  that  garbage  and  refuse  matter  shall  be  removed  only 
by  the  officers  of  the  city  or  by  a  contractor  hired  by  the  city,  or  by  some 
single  individual  to  whom  an  exclusive  license  is  granted  for  the  purpose. 
The  action  of  a  municipality  in  making  an  exclusive  provision  of  that  nature 
is  not  invalid  as  working  a  deprivation  of  property  although  it  necessarily 
operates  to  cut  off  the  rights  of  private  parties  to  remove  garbage.  Rochester 
V.  Gutberlett,  (1914)  211  N.  Y.  309,  105  N.  E.  548,  Ann.  Cas.  1915C  483, 
L.  R.  A.  1915D  209,  affirming  151  App.  Div.  900,  135  N.  Y.  S.  1104. 

Drains  and  sewers. — "  It  is  only  necessary  to  have  a  determination  that 
a  drain  or  sewer  is  necessary  for  the  public  health,  and  the  legislature  can 
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authorize  it  to  be  built  anywhere,  and  in  any  form  and  of  any  needed  dimen- 
sions." But  a  permanent  appropriation  of  lands  for  such  a  purpose  cannot 
be  made  without  compensation  to  the  owner.  In  re  Oheesebrough,  (1879) 
78  N.  Y.  232,  affirming  17  Hun  561. 

Filling  up  or  draining  of  excavations  filled  with  stagnant  water. —  The 
legislature  may,  in  the  interest  of  the  public  health,  vest  in  the  common 
councils  of  cities  power  to  pass  ordinances  requiring  either  th«  filling  up  or 
draining  of  excavations  upon  lands  within  the  corporate  limits  which  are 
filled  with  stagnant,  foul  and  imwholesome  water.  Kochester  v.  Simpson, 
(1892)    134  N.  Y.  414,  31  N.  E.  871,  reversing  57  Hun  36,  10  N.  Y.  S.  499. 

Exaction  of  skill  in  practice  of  dentistry  and  medicine. —  The  state  may 
exact  proper  skill  and  learning  of  those  who  follow  pursuits  involving  the 
public  health,  safety,  and  welfare  and  it  may  prescribe  appropriate  tests  to 
prevent  any  evasion  of  its  requirements.  People  v.  Griswold,  (1914)  213 
N.  Y.  92,  106  N.  E.  929,  L.  K.  A.  1915D  538,  affirming  151  App.  Div.  933, 
135  N.  Y.  S.  1132;  People  v.  Mulford,  (1910)  140  App.  Div.  716,  125  N.  Y.  S. 
680.  Thus,  the  provisions  of  the  Public  Health  Law  (Cons.  Laws,  ch.  45, 
§§  194,  196,  198)  requiring  preliminary  and  professional  education  as  a 
condition  to  the  granting  of  a  license  for  the  practice  of  dentistry  are  neither 
arbitrary  nor  unreasonable.  That  Act  is  valid,  therefore,  as  a  reasonable 
exercise  of  the  police  power  and  should  not  be  condemned  as  repugnant  to 
article  1,  section  6  of  this  Constitution  or  the  14th  amendment  to  the  Federal 
Constitution.  People  v.  Griswold,  (1914)  213  N.  Y.  92,  106  N.  E.  929,  L.  R.  A. 
1915D  538,  affirming  151  App.  Div.  933,  135  N.  Y.  S.  1132.  Likewise,  chapter 
344  of  the  Laws  of  1907,  which  made  it  a  misdemeanor  to  practice  medicine 
without  a  license,  was  a  valid  exercise  of  the  police  power,  and  one  who  for 
a  compensation  treated  persons  for  physical  ailments  solely  by  the  laying  on 
of  hands  and  manipulation,  but  without  giving  medicine  or  performing 
surgical  operations,  practiced  medicine  within  the  meaning  of  said  Act,  and 
is  guilty  of  a  misdemeanor  if  he  did  so  with<hit  a  license.  People  v.  Mulford, 
(1910)  140  App.  Div.  716,  125  K  Y.  S.  680. 

Examination  and  rejgistration  of  plumbers. —  Whatever  the  individual 
doubts  as  to  the  benefits  or  success,  in  a  sanitary  sense,  of  the  work  of 
plumbing  as  now  practiced,  it  is  generally  recognized  to  be  essential  to  com- 
fort and  health;  and  that  it  should  be  the  subject  of  some  supervision  by 
the  authorities  ought  not  to  be  put  in  question.  Accordingly,  the  Act  of 
1892  (ch.  602,  Laws  of  1892),  providing  for  the  examination  and  registration 
of  '*  employing  or  master  plumbers "  within  certain  localities  and  making  it 
a  misdemeanor  for  any  person  to  engage  in  that  '*  trade,  business,  or  calling  " 
without  registration,  is  a  proper  regulation  in  the  interest  of  the  health  and 
comfort  of  the  public.  People  v.  Citv  Prison,  (1895)  144  N.  Y.  529,  39  N".  E. 
686,  27  L.  R.  A.  718. 

Regulation  of  sale  of  poisonous  and  nonpoisonous  medicines  generally. — 
Legislation  which  restricts  not  merely  the  sale  of  poison,  but  also  the  sale  of 
domestic  remedies  or  perfectly  harmless  medicinal  preparations  is  a  valid 
exercise  of  the  police  power.  With  respect  to  such  legislation,  this  has  been 
said :  "  It  is  obvious  that  the  same  precautionary  regulations  may  not  be 
required  in  respect  to  the  sale  of  medicines  which  are  harmless  if  pure  and 
properly  used,  as  would  bfe  appropriate  in  respect  to  the  sale  of  poisonous 
substances;  but  I  can  see  no  reason  why  if  the  police  power  embraces  the 
regulation  of  the  sale  of  medicines  of  a  dangerous  character  it  may  not  also 
legitimately  be  extended  over  the  sale  of  medicines  generally,  if  only  in  order 
to  insure  their  purity."  State  Board  of  Pharmacy  v.  Matthews,  (1910)  197 
N.  Y.  353,  90  N.  E.  966,  26  L.  R.  A.  (N.  S.)  1013,  affirming  122  App.  Div.  889, 
106  K  Y.  S.  1146. 

Sale  of  poisonous  medicines  by  general  merchants  at  distance  from  drug 
store. —  The  provision  of  the  Public  Health  Law  in  relation  to  pharmacy 
(Laws  1900,  ch.  667)  which  expressly  permits  the  sale  of  certain  known 
poisonous   domestic   remedies   by   merchants  or    traders    in   unincorporated 
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villages  or  villages  of  the  fourth  class,  provided  their  places  of  business  be 
more  than  three  miles  distant  from  a  drug  store,  is  neither  arbitrary  nor 
unreasonable.  State  Board  of  Pharmacy  v.  Matthews,  (1910)  197  N.  Y.  353, 
90  N.  E.  966,  26  L.  R.  A.  (N.  S.)  1013,  affirming  122  App.  Div.  889,  106 
N.  Y.  S.  1146.  In  reaching  this  conclusion,  the  following  expression  by  the 
Minnesota  court  on  a  like  statutp  was  quoted  and  approved :  "  In  sparsely- 
settled  districts,  frequently  there  is  no  pharmacy  or  drug  store  near  at 
hand.  In  case  of  sickness  it  is  often  absolutely  necessary  to  obtain  medicinal 
remedies  promptly,  in  order  to  save  life.  The  question  was,  how  far  was  it 
practicable  to  protect  the  public  from  the  sale  of  impure  or  dangerous 
medicines  and  drugs,  and  at  the  same  time  have  due  regard  to  the  con- 
venience of  those  living  at  a  distance  from  a  drug  store?  To  meet  the 
requirements  of  the  situation  the  legislature  made  an  exception  so  as  to 
allow  shopkeepers  whose  place  of  business  is  more  than  a  mile  from  a  drug  or 
apothecary  shop  to  deal  in  and  sell  the  commonly  used  medicines  and  poisons, 
if  put  up  by  a  registered  pharmacist;  thereby  protecting  the  public,  especially 
in  the  centers  of  population  where  they  most  need  it,  as  far  as  practically 
consistent  with  the  convenience  or  necessities  of  those  living  in  the  rural 
districts.  We  do  not  think  that  such  a  distinction  is  either  arbitrary  or 
unreasonable.'' 

Quarantine  regulations  against  disease. —  The  execution  of  quarantine  laws 
and  measures  relating  to  the  public  health  may  result  in  the  deprivation  of 
personal  liberty,  and  it  by  no  means  follows  that  any  constitutional  rights 
are  invaded  or  abridged  by  the  enforcement  thereof.  Matter  of  Smith, 
(1895)  84  Hun  465,  32  N".  Y.  S.  317,  reversed  on  other  grounds,  (1895)  146 
N.  Y.  68,  40  K  E  '497,  48  A.  S.  R,  769,  28  L.  R.  A.  820. 

Physical  examination  of  common  prostitute. —  Section  79  of  chapter  569 
of  the  Laws  of  1910,  authorizing  the  physical  examination  by  a  physician  of  a 
ivoman  convicted  of  being  a  common  prostitute,  in  order  to  discover  whether 
she  is  afflicted  with  any  communicable  venereal  disease  and  authorizing  the 
magistrates  of  inferior  courts  of  criminal  justice  in  the  city  of  New  York  to 
commit  her  to  a  public  hospital  for  treatment  for  such  disease  for  a  certain 
period  not  exceeding  one  year  or  until  she  shall  be  cured,  is  designed  for  the 
protection  of  the  public  health  and  is  a  justifiable  exercise  of  the  police  power. 
^*To  deny  the  power  of  the  legislature  to  provide  for  the  isolation  or  deten- 
tion of  persons  suffering  from  a  venereal  disease  until  cured  or  until  the  danger 
of  infection  has  passed  would  prevent  the  health  authorities*  from  removing 
from  a  crowded  tenement  house  a  person  suffering  from  small  pox,  scarlet 
fever  or  tuberculosis,  or  the  quarantine  authorities  from  removing  to  a 
hospital  a  passenger  arriving  at  the  port  of  New  York  suffering  from  cholera 
or  plague  precautions  that  have  been  always  recognized  as  within  the  police 
power  and  justified  by  the  danger  of  contagion  from  those  suffering  from  such 
diseases."    People  v.  Fox,  (1911)   144  App.  Div.  611,  129  N.  Y.  S.  646. 

Soliciting  as  common  prostitute. —  Section  707a  (Laws  of  1905,  ch.  610) 
of  the  charter  of  the  city  of  New  York,  authorizing  the  commitment  of 
women  between  the  ages  of  sixteen  and  thirty  to  the  Bedford  Reformatory 
on  conviction  of  being  common  prostitutes  and  soliciting  on  public  thorough- 
fares, etc.,  16  ft  legitimate  exercise  of  the  police  power  in  the  interest  of  the 
public  health.    People  v.  Davis,  (1911)   143  App.  Div.  579,  127  N.  Y.  S.  1072. 

Regulation  by  license  of  lying-in  hospitals. —  Section  288  of  the  Penal  Code, 
providing  that  a  person  who,  "  not  being  a  superintendent  of  the  poor  or  a 
superintendent  of  almshouses,  or  an  institution  duly  incorporated  for  the 
purpose,  without  having  first  obtained  a  license  in  writing  so  to  do  from  the 
lx>ard  of  health  of  the  city  or  town  wherein  such  females  or  children  are 
received,  boarded  or  kept,  erects,  conducts,  establishes  or  maintains  any 
inatemity  hospital,  lying-in  asylum,  where  females  may  be  received,  cared 
for  or  treated  during  pregnancy,  or  during  or  after  delivery,"  is  guilty 
of  a  misdemeanor,  is  a  proper  exercise  of  the  power  of  the  legislature  to 
preserve  the  public  health,  and  is  not  unconstitutional.     ''The  requirement 
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of  a  license  for  such  an  institution  is  to  enable  the  public  authorities  to 
make  proper  sanitary  regulations  as  to  such  institutions,  so  that  inmates 
should  not  be  exposed  to  infection  or  the  dangers  that  arise  from  improper 
medical  attention,  and  also  to  insure  that  it  shall  not  be  perverted  to  an 
improper  use.  While  no  attempt  is  made  to  regulate  the  confinement  of 
persons  wherever  they  happen  to  be  living,  the  legislature  has  deemed  it 
proper  to  regulate  institutions  or  hospitals  established  or  maintained  for  the 
treatment  of  such  persons,  and  such  a  regulation  .  .  .  comes  clearly 
within  the  power  of  the  legislature."  People  v.  Hagen,  (1900)  52  App.  Div. 
a87,  65  N".  Y.  120,  affirmed,  (1900)    165  N.  Y.  607,  58  N.  E.  1091. 

Protection  of  health  of  children  generally. —  The  state  as  parens  patrise  may 
legislate  for  the  protection  of  the  health  of  minors.  Thus,  it  may  require  a 
parent  or  person  in  loco  parentis  "  to  furnish  food,  clothing,  shelter,  or 
medical  attendance"  to  a  child.  People  v.  Pierson,  (1903)  176  N.  Y.  201,  68 
N.  E.  243,  98  A.  S.  R.  666,  63  L.  R.  A.  187,  reversing  80  App.  Div.  415,  81 
N.  Y.  S.  214. 

Regulation  of  exhibition  of  child  in  theatre. —  While  it  is  the  inalienable 
right  of  a  child,  even  of  inmature  age,  to  pursue  a  trade,  it  must  be  not  only 
one  that  is  lawful,  but  which  the  state  or  sovereign,  as  parens  patri® 
recognizes  as  proper  and  safe.  Thus,  the  provision  of  the  Penal  Code  (§  292) 
declaring  a  person  guilty  of  a  misdemeanor  who  exhibits  a  female  child  under 
fourteen  years  of  age,  or  who,  having  the  care  of  such  a  child  as  parent,  etc., 
consents  to  her  employment  or  exhibition  as  "a  dancer  .  .  .  or  in  a 
theatrical  exhibition,  or  in  any  .  .  .  exhibition  dangerous  or  injurious 
to  the  life,  limb,  health  or  morals  of  the  child,"  is  a  valid  exercise  of  the 
police  power.  The  court  said :  "  It  is  not,  and  cannot  be  disputed  that  the 
interest  which  the  state  has  in  the  physical,  moral  and  intellectual  well- 
being  of  its  members,  warrants  the  implication,  and  the  exercise,  of  every 
just  power,  which  will  result  in  preparing  the  child,  in  future  life,  to  sup- 
port itself,  to  serve  the  state  and  in  all  the  relations  and  duties  of  adult 
life  to  perform  well  and  capably  its  part."  People  v.  Ewer,  (1894)  141  N.  Y. 
129,  36  N.  E.  4,  38  A.  S.  R.  788,  25  L.  R.  A.  794,  affirming  70  Hun  239,  24 
N.  Y.  S.  600. 

3.  Pvhlic  Safety. 

Generally. —  The  legislature  has  the  power  to  make  any  regulations  that 
it  may  deem  necessary  for  the  protection  of  the  lives  and  the  safety  of 
the  citizen  of  the  state.  Mcintosh  v.  Johnson,  (1911)  211  N.  Y.  265, 
105  N.  E.  414,  L.  R.  A.  1915D  603,  affirming  160  App.  Div.  563,  145  N".  Y.  S. 
763;  Buffalo  v.  Stevenson,  (1913)  207  N.  Y.  258,  100  N.  E.  798,  dismissing 
appeal,  143  App.  Div.  117,  127  N.  Y.  Supp.  607;  People  v.  Erie  R.  Co.,  (1910) 
198  N.  Y.  369,  91  N.  E.  849,  139  A.  S.  R.  828,  19  Ann.  Cas.  811,  29  L.  R.  A. 
(N.  S.)  240,  reversing  135  App.  Div.  767,  119  N.  Y.  S.  873;  People  v.  Murphy, 
(1909)  195  N.  Y.  126,  88  N".  E.  17,  21  L.  R.  A.  (K  S.)  735,  affirming  129 
App.  Div.  260,  113  N.  Y.  S.  865;  Rochester  v.  West,  (1900)  164  N.  Y.  510, 
58  N.  E.  673,  79  A.  S.  R.  659,  53  L.  R.  A.  548,  29  App.  Div.  125,  51  N".  Y.  S. 
482;  Health  Department  v.  Trinity  CJhurch,  (1895)  145  N.  Y.  32,  39  N.  E. 
833,  45  A.  S.  R.  579,  27  L.  R.  A.  710;  People  v.  Miller,  (1914)  161  App.  Div. 
138,  146  N".  Y.  S.  403;  People  v.  City  Prison,  (1913)  154  App.  Div.  413,  139 
N.  Y.  S.  277;  Matter  of  Whitten,  (1912)  152  App.  Div.  506,  137  N.  Y.  S.  360; 
Koch  V.  Fox,  (1902)  71  App.  Div.  288,  75  N.  Y.  S.  913;  Matter  of  Boston, 
etc.,  R.  Co.,  (1901)  64  App.  Div.  267,  72  N.  Y.  S.  32,  affirmed,  (1902)  170 
N.  Y.  619,  63  N.  E.  1115. 

Grade  crossing. —  The  legislature  may  either  directly  or  through  the  board' 
of  railroad  commissioners  exercise  authority  over  railroad  crossings  in 
securing  the  public  safety.  Matter  of  Boston,  etc.,  R.  Co.,  (1901)  64  App. 
Div.  257,  72  N.  Y.  S.  32,  affirmed     (1902)    170  N.  Y.  619,  63  N.  E.   1115; 
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Matter  of  New  York  Cent.,  etc.,  R.  Co.,  (191.0)  136  App.  Div.  760,  121  N".  Y.  S. 
524.  Thus,  if  desirable  in  securing  this  safety,  the  legislature'  may  abolish 
such  grade  crossings.  Matter  of  Boston,  etc.,  R.  Co.,  (1901)  64  App.  Div. 
257,  72  N.  Y.  S.  32,  affirmed,  (1902)  170  N.  Y.  619,  63  N.  E.  1115;  Matter 
of  New  York  Cent.,  etc.,  R.  Co.,  (1910)  136  App.  Div.  760,  121  N.  Y.  S. 
524. 

Regulation  of  hours  of  labor  of  block  systems  operators. —  The  legislature 
may  "  protect  the  safety  of  the  public  by  limiting  the  hours  of  labor  of  those 
who  are  in  control  of  dangerous  agencies  lest  by  excessive  periods  of  duty 
they  become  fatigued  and  indifferent  and  cause  accidents  leading  to  injuries 
and  destruction  of  life."  Wherefore,  section  7a  of  the  Labor  Law  (now  Cons. 
Laws,  ch.  31,  §  8),  making  it  unlawful  for  an  employee  of  a  .railroad 
engaged  in  moving  interstate  as  well  as  intrastate  commerce,  who  is  in 
charge  of  one  of  its  block  signal  towers,  to  be  on  duty  more  than  eight  hours 
in  twenty-four,  is  free  from  constitutional  objection.  "It  is  not  at  all 
inconceivable  that  such  an  employee  subjected  to  too  long  hours  of  duty 
and  confinement  might  become  physically  fatigued  and  mentally  inert  and 
make  mistakes  which  would  lead  to  the  destruction  of  life.  This  being  so, 
it  was  permissible  for  the  legislature  to  pass  a  statute  limiting  the  hours  of 
labor,  and  it  cannot  be  said  that  there  is  no  reason  or  argument  to  support 
its  judgment  that  eight  hours  was  a  proper  limit."  People  v.  Erie  R.  Co., 
(1910)  198  N.  Y.  369,  91  N.  E.  849,  189  A.  S.  R.  828,  19  Ann.  Cas.  811,  29 
L.  R.  A.  (N.  S.)  240,  reversing  135  App.  Div.  767,  119  N.  Y.  S.  873. 

Regulation  of  speed  of  railroad  trains. —  A  regulation  which  requires  rail- 
road trains  to  cross  the  streets  of  a  populous  city  at  a  rate  of  speed  not  to 
exceed  six  miles  per  hour  is  a  reasonable  one  on  its  face.    Buffalo  v.  N.  Y.,  etc., 
R.  Co.,  (1897)   152  N.  Y.  276,  46  N.  E.  496,  affirming  6  Misc.  630,  27  N.  Y.  S.  . 
297. 

Regulation  of  speed  of  street  cars. —  The  legislature,  in  the  interest  of  the 
public  safety,  may  make  regulations  concerning  the  rate  of  speed  at  which 
cars  may  be  operated  in  streets  and  highways.  Brooklyn  v.  Nassau  Electric 
R.  Co.,  (1897)  20  App.  Div.  31,  46  N.  Y.  S.  651. 

Limitation  on  height  of  buildings. —  The  legislature  is  competent  to  enact 
a  statute  (ch.  454,  Laws  of  1885),  providing  that  the  "height  of  all  dwelling- 
houses  and  of  all  house.s  used,  or  intended  to  be  used  as  dwellings  for  more 
than  one  family,  thereafter  to  be  erected  in  the  city  of  New  York,  .  .  . 
shall  not  exceed  .  .  .  eighty  feet  upon  all  streets  and  avenues  exceeding 
sixty  feet  in  width."  People  v.  D'Oench,  (1888)  111  N.  Y.  359,  18  N.  E. 
862. 

Advertising  signs  and  billboards. —  An  ordinance  prohibiting  the  erection 
of  a  billboard  exceeding  six  feet  in  height,  except  with  the  permission  of  the 
common  council,  after  notice  in  writing  of  the  application  for  a  permit,  to 
the  owners,  occupants  or  agents  of  all  houses  and  lots  within  a  distance  of 
200  feet  from  where  such  billboard  is  to  be  erected,  is  a  valid  exercise  of 
the  police  power.  Rochester  v.  West,  (1900)  164  N.  Y.  510,  58  N.  E.  673, 
79  A.  S.  R.  659,  53  L.  R.  A.  548,  29  App.  Div.  125,  51  N.  Y.  S.  482.  The  pro- 
vision of  the  Building  Code  of  the  city  of  New  York  restricting  the  height 
of  signboards  erected  within  the  fire  limits  to  eighteen  feet  six  inches,  when 
constructed  entirely  of  metal,  or  of  wood  covered  on  all  sides  with  sheet 
metal,  is  a  valid  exercise  of  the  police  power.  So  too,  that  part  of  the 
provision  requiring  a  signboard  constructed  of  wood  to  be  completely  sheathed 
with  metal  is  a  valid  exercise  of  the  police  power.  People  v.  Miller,  (1914) 
161  App.  Div.  1S8,  146  N.  Y.  S.  403.  However,  a  municipal  ordinance  limiting 
the  height  of  billboards  or  "  sky  signs,"  erected  on  the  roofs  of  buildings 
upon  private  property  for  the  display  of  advertisements,  to  nine  feet  above 
the  front  wall  of  the  building  and  prohibiting  the  erection  of  higher  signs, 
no  matter  how  well  secured,  is  arbitrary  and  unauthorized  where  it  appears 
from  the  ordinance  itself  that  it  was  not  enacted  in  the  interest  of  public 
health,  morals  or  safety,  or  for  any  other  purpose  within  the  police  power, 
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but  simply  to  prevent  or  restrict  the  display  of  advertisements.  People 
V.  Murphy,  (1909)  195  N.  Y.  126,  88  N.  E.  17,  21  L.  R.  A.  (N.  S.)  735, 
affirming  129  App.  Div.  260,  113  N.  Y.  S.  855.  In  that  case  the  court  said: 
"An  ordinance  drawn  to  protect  the  public  from  physical  danger  should  in 
terms  bear  some  evidence  of  such  purpose.  So  far  as  the  ordinance  in 
question  relates  to  sky  signs,  it  is  general  in  its  terms  and  it  is  as  prohibitive 
in  remote  parts  of  the  city  as  in  the  congested  parts  thereof,  and  to  a 
structure  erected  at  a  safe  distance  from  any  street  or  public  place  as  one 
erected  upon  the  front  wall  or  cornice  of  a  building  situated  upon  the 
building  line  of  a  public  way.  The  prohibited  height  is  also  based  upon  an 
arbi^-rary  measurement  above  the  front  wall  or  cornice  of  the  building, 
notwithstanding  the  height  of  the  building  at  the  place  where  it  is  proposed 
to  erect  the  structure  may  be  much  less  or  more  than  at  such  front  wall  or 
cornice  of  the  building.  The  prohibition  is,  therefore,  not  dependent  upon 
the  dangerous  location  of  the  structure  nor  is  it  based  upon  the  height  or 
safety  o,f  the  particular  thing  constructed." 

Protection  from  fire  in  tenements. —  A  regulation  which  tends  to  secure 
protection  from  fire  to  the  occupants  of  crowded  tenement  houses  is  a  proper 
exercise  of  the  police  power.  Thus,  the  provision  of  the  N"ew  York  Consolida- 
tion Act  (§  663,  ch.  410,  Laws  of  1882,  amended  by  ch.  84,  Laws  of  1887), 
declaring  that  tenement  houses  previously  erected  in  the  city  shall  be 
furnished  by  the  owners  with  water,  "when  they  shall  be  directed  so  to  do 
by  the  board  of  health,  in  sufficient  quantity  at  one  or  more  places  on  each 
floor  occupied  or  intended  to  be  occupied  by  one  or  more  families,"  is  valid. 
Health  Department  v.  Trinity  Church,  (1896)  145  N.  Y.  32,  39  N.  E.  833, 
45  A.  S.  R.  579,  27  L.  R.  A.  710. 

Regulation  of  storage  of  inflammables, —  The  Code  of  Ordinances  of  the 
'city  of  New  York,  authorized  by  chapter  899,  Laws  of  1911,  is  not  unconstitu- 
tional in  providing  that  "no  garbage  permit  allowing  the  storage  of  volatile 
inflammable  oil  shall  be  issued  for  any  building,  shed  or  inclosure  which  is 
situated  within  fifty  (50)  feet  of  the  nearest  wall  of  a  building  occupied 
as  a  school."  That  regulation  is  a  fair  and  reasonable  measure,  promotive  of 
the  public  safety,  and  must  be  sustained  even  though  it  lessens  the  value  of 
properties  that  had  been  used,  prior  to  its  enactment,  for  garage  purposes. 
Mcintosh  V.  Johnson,  (1911)  211  N.  Y.  265,  105  N.  E.  414,  L.  R.  A.  1915D  603, 
affirming  160  App.  Div.  563,  145  N.  Y.  S.  763. 

Fireproof  booth  for  moving  picture  machines. —  The  provisions  of  the  (gen- 
eral Business  Law  (ch.  756,  Laws  of  1911),  requiring  a  fireproof  booth  for 
moving  picture  machines  are  constitutional  and  a  proper  exercise  of  the 
police  power.  Matter  of  Whitten,  (1912)  152  App.  Div.  506,  137  N.  Y.  S. 
360. 

Regulation  of  hoistways. —  The  ordinance  of  the  common  council  of  New 
York,  requiring  hoistways  in  stores  and  other  buildings  to  be  inclosed  by  a 
railing,  and  closed  by  a  trapdoor  upon  the  completion  of  the  business  of  each 
day,  is  a  reasonable  police  regulation,  and  within  the  legitimate  powers 
of  the  corporation.  New  York  v.  Williams,  (1857)  15  N.  Y.  602,  affirming 
4  E.  D.  Smith  516. 

Requirement  of  fee  for  permit  to  open  pavement  of  street. —  The  grant 
of  power  in  a  city  charter  to  regulate  the  use  of  the  streets  implies  the 
power  to  impose  all  such  reasonable  conditions,  in  relation  to  their  use,  as  will 
tend  to  the  accomplishment  of  the  municipal  duty  to  provide  for  the  gen- 
eral welfare  and  safety  of  the  community,  in  that  respect.  Accordingly, 
a  provision  in  the  charter  of  the  city  of  Buffalo  (Laws  of  1891,  ch.  105,  §  17, 
subd.  9),  giving  to  the  common  council  authority  to  enact  ordinances  "to 
regulate  the  use  of  the  streets  and  to  declare  in  what  manner  and  for  what 
purposes  they  shall  not  be  used,"  is  sufficient  to  authorize  an  ordinance 
requiring  the  payment  to  the  city  of  a  fee  for  a  permit  to  open  the  pavement 
of  a  street,  and  the  imposition  of  a  penalty  for  making  an  opening  without 
a  permit.    The  fee  thus  charged  is  not  to  be  regarded  as  in  the  nature  of  a 
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tax,  but  as  a  means  of  regulating  the  use  of  the  streets  under  the  police  power 
granted  by  the  state,  and  the  ordinance  is  a  valid  exercise  of  power  under  the 
charter.  Buffalo  v.  Stevenson,  (1913)  207  N.  Y.  258,  100  N.  E.  798,  dismissing 
appeal    145  App.  Div.   117,   127  N.  Y.  S.  607. 

Possession  of  concealable  firearm. —  Section  1897  of  the  Penal  Law,  as 
amended  by  chapter  195  of  the  Laws  of  1911,  making  it  a  misdemeanor  for 
any  person  over  the  age  of  sixteen  years  to  have  in  his  "  possession  "  in  any 
city,  village  or  town  any  firearm  of  a  size  which  may  be  concealed  upon  the 
person  without  a  written  license,  is  a  valid  exercise  of  the  police  power. 
People  V.  City  Prison,   (1913)    154  App.  Div.  413,  139  N.  Y.  S.  277. 

4.  Public  Morals  <md  Peace. 

Intoxicating  liquors. —  The  legislature,  having  control  of  the  subject  of  the 
traffic  in,  and  use  of,  intoxicating  liquors,  may  make  such  regulations  to 
prevent  the  public  evils  and  private  injuries  resulting  from  intoxication  as, 
in  its  judgment,  are  calculated  to  accomplish  that  end.  People  v.  Murray, 
(1896)  149  N.  Y.  367,  44  N.  E.  146,  32  L.  K.  A.  344,  affirming  4  App.  Div. 
185,  38  N.  Y.  S.  909;  Bertholf  v.  O'Reilly,  (1878)  74  N".  Y.  509,  30  Am.  Rep. 
323,  affirming  8  Hun  16;  Volans  v.  Owen,  (1878)  74  N.  Y.  526,  30  Am.  Rep. 
337,  reversing  9  Hun  558;  Metropolitan  Board  of  Excise  v.  Barrie,  (1866) 
34  N.  Y.  657;  People  v.  City  Prison,  (1896)  6  App.  Div.  520,  39  N.  Y.  S.  582; 
Franklin  v.  Schermerhorn,  (1876)  8  Hun  112;  Baker  v.  Pope,  (1874)  2  Hun 
556.  Compare  Wynehamer  v.  People,  (1856)  13  N.  Y.  378,  affirming  20  Barb. 
567,  reversing  20  Barb.  168.  Thus,  **  the  legislature  has  the  power  to  create 
a  cause  of  action  for  damages,  in  favor  of  a  person  injured  in  person  or 
property  by  the  act  of  an  intoxicated  person,  against  the  owner  of  real 
property,  whose  only  connection  with  the  injury  is  that  he  leased  the  premises 
where  the  liquor  causing  the  intoxication  was  sold  or  given  away,  with  knowl- 
edge that  intoxicating  liquors  were  to  be  sold  thereon."  Bertholf  v.  O'Reilly, 
(1878)  74  N.  Y.  509,  ao  Am.  Rep.  323,  affirming  8  Hun  16.  The  court  said: 
"  The  right  of  the  state  to  regulate  the  traffic  in  intoxicating  liquors,  within 
its  limits,  has  been  exercised  from  the  foundation  of  the  government,  and  is 
not  open  to  question.  The  state  may  prescribe  the  persons  by  whom  and  the 
conditions  under  which  the  traffic  may  be  carried  on.  It  may  impose  upon 
those  who  act  under  its  license  such  liabilities  and  penalties  as  in  its  judg- 
ment are  proper  to  secure  society  against  the  dangers  of  the  traffic  and 
individuals  against  injuries  committed  by  intoxicated  persons  under  the 
influence  of  or  resulting  from  their  intoxication.*' 

Prevention  of  fraud. —  The  legislature  may,  under  its  police  power,  enact 
reasonable  laws  for  the  prevention  of  fraud  generally  and  for  the  protection 
of  creditors.  People  v.  Luhrs,  (1909)  195  N".  Y.  377,  89  N.  E.  171,  25  L.  R.  A 
(N.  S.)  473,  affirming  127  App.  Div.  634,  111  N".  Y.  S.  749;  Wright  v.  Hart, 
(1905)  182  N.  Y.  330,  75  N,  E.  404,  3  Ann.  Cas.  263,  2  L.  R.  A.  (N.  S.)  232, 
reversing  103  App.  Div.  218,  93  N.  Y.  S.  60;  People  v.  Arensberg,  (1887) 
105  N.  Y.  123,  11  N.  E.  277,  59  Am.  Rep.  483;  People  v.  Jenkins,  (1910)  140 
App.  Div.  7S6,  125  N.  Y.  S.  817,  reversed  on  other  grounds,  202 
N.  Y.  53.  Thus,  an  enactment  ([Penal  Code,  §  264,  subd.  6) 
which  prohibits  the  sale  of  goods  represented  to  have  been  made  by  the 
owner  of  a  trademark,  except  as  contained  in  the  original  package  and  as 
put  up  by  him  under  his  label,  is  a  proper  exercise  of  the  police  power. 
People  V.  Luhrs,  (1909)  195  N.  Y.  377,  89  N".  E.  171,  25  L.  R.  A.  (N.  S.)  473, 
affirming  127  App.  Div.  634,  111  N.  Y.  S.  749.  So,  the  provision  of  the  Act  of 
1885)  (§  7,  ch.  183,  Laws  of  1885)  "  to  prevent  deception  in  the  sale  of  dairy 
products,"  which  prohibits  the  manufacture  or  sale  of  any  product  not  made 
from  unadulterated  milk  or  cream,  but  made  "  in  imitation  or  semblance " 
of  dairy  butter,  is  constitutional.  The  producers  of  butter  from  animal  fats 
or  oils,  although  the  product  may  be  wholesome,  nutritious  and  suitable  for 
food,  and  so  the  manufacture  and  sale  thereof  may  not  be  prohibited,  have 
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no  constitutional  right  to  resort  to  devices  for  the  purpose  of  making  their 
product  resemble  dairy  butter^  and  the  legislature  has  power  to  enact  such 
laws  as  it  may  deem  necessary  to  prevent  the  simulated  article  being  put  upon 
the  market  in  such  form  or  manner  as  to  be  calculated  to  deceive.  People 
V.  Arensberg,  (1887)  105  N.  Y.  123,  11  N.  E.  277,  69  Am.  Rep.  483.  However, 
section  85  of  the  General  Municipal  Law,  prohibijting  persons  conducting  a 
transient  retail  business  in  certain  municipal  corporations  from  advertising 
a  sale  of  bankrupt  or  fire-damaged  stock,  without  first  obtaining  a  license 
from  the  municipal  officers,  is  unconstitutional.  People  v.  Jenkins,  (1911)  202 
N.  Y.  53,  reversing  140  App.  Div.  786,  125  N.  Y.  S.  817. 

But  chapter  528  of  Laws  of  1902,  making  the  sale  of  merchandise  in  bulk 
fraudulent  and  void  as  against  creditors  of  the  seller  unless  certain  arbi- 
trary conditions  prescribed  therein  are  complied  with,  violates  those  clauses 
of  the  federal  and  state  constitutions  providing  that  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law,  and  that 
no  state  shall  deny  to  any  person  the  equal  protection  of  its  laws,  in  that 
the  statute  affects  the  liberty  and  property  of  a  limited  class  of  citizens, 
arbitrarily  and  unnecessarily  denies  them  the  right  to  contract  for,  bargain 
and  sell  a  particular  kind  of  property,  whether  the  sale  is  honest  or  dis- 
honest, except  upon  conditions  that  are  harsh,  drastic,  unreasonable  and 
imnecessary  in  so  far  as  they  do  not  tend  to  effect  the  objects  for  which  such 
a  statute  may  properly  be  enacted,  and  so  restricts  the  right  of  contract  as  to 
deprive  property  of  its  characteristics  as  such.  Wright  v.  Hart,  (1905)  182 
N.  Y.  330,  75  N.  E.  404,  3  Ann.  Cas.  263,  2  L.  R.  A.  (N.  S.)  232,  reversing 
103  App.  Div.  218,  9S  N.  Y.  S.  60.  The  value  of  this  case  (Wright  v.  Hart) 
as  an  authority  is  "  impaired  by  a  recent  decision  of  the  Supreme  Court  of 
the  United  States  which  upheld  a  statute  of  another  state  similar  in  all 
respects  to  the  one  overthrown  by  us,  except  that  some  of  its  provisions  were 
less  stringent  (Lemieux  v.  Young,  211  U.  S.  489)."  People  v.  Luhrs,  (1909) 
195  N.  Y.  383. 

Regulation  of  employment  agencies. —  The  statute  regulating  the  keeping 
of  employment  agencies  in  cities  of  the  first  and  second  class  by  prohibiting 
their  conduct  without  a  license,  having  for  its  purpose  the  prevention  of 
frauds  and  probably  the  suppression  of  immorality,  is  not  in  conflict  with 
the  constitutional  right  to  carry  on  a  lawful  business  without  legislative 
interference,  since  legislation  which  has  for  its  object  the  promotion  of  the 
public  health,  safety,  morals,  convenience  and  general  welfare  or  the  pre- 
vention of  fraud  or  immorality  is  within  the  police  power  of  the  legislature 
and  valid.  People  v.  City  Prison,  (1905)  183  N.  Y.  223,  76  N.  E.  11,  5  Ann. 
Cas.  325,  2  L.  R.  A.  (N.  S.)  859,  affirming  107  App.  Div.  617,  95  N.  Y.  S.  1152. 
The  court  said:  "  The  legislature  had  the  right  to  take  notice  of  the  fact  that 
such  agencies  are  places  where  emigrants  and  ignorant  people  frequently  resort 
to  obtain  employment  and  to  procure  information.  The  relations  of  a 
person  so  consulting  an  agency  of  this  character  with  the  managers  or 
persons  conducting  it  are  such  as  to  afford .  great  opportunities  for  fraud 
and  oppression,  and  the  statute  in  question  was  for  the  purpose  of  preventing 
such  frauds  and,  probably,  for  the  suppression  of  immorality." 

Use  of  name  or  picture  of  person  in  advertising. —  ''The  power  of  the 
legislature  in  the  absence  of  any  constitutional  restriction  to  declare  that  a 
particular  act  shall  constitute  a  crime  or  be  actionable  as  a  tort  cannot  be 
questioned,  where  the  right  established  or  recognized  and  sought  to  be  pro- 
tected is  based  upon  an  ethical  sanction."  Rhodes  v.  Sperry,  etc.,  Co.,  (1908) 
193  N.  Y.  223,  85  N.  E.  1097,  affirming  120  App.  Div.  467,  104 
N.  Y.  S.  1102  and  affirmed  220  U.  S.  502.  Such  is  the  character  of  the 
right  of  privacy  prescribed  by  legislation  (ch.  132,  Laws  of  1903)  protect- 
ing persons  against  the'  unauthorized  use  of  their  names  or  portraits  in  the 
form  of  advertisements  or  trade  notices.  Rhodes  v.  Sperry,  etc.,  Co.,  (1908) 
193  N.  Y.  223,  85  N.  E.  1097,  affirming  120  App.  Div.  467,  104  N".  Y.  S. 
1102,  and  affirmed  220   U.  S.   602;    Wyatfc   v.   McOeery,    (1908)    126    App. 
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Div.  650,  111  N.  Y.  S.  86.  In  Rhodes  v.  Sperry,  etc.,  Co.,  supra,  the  court 
said :  "  It  is  a  recognition  by  the  law-making  power  of  the  very  general 
sentiment  jvhich  prevailed  throughout  the  community  against  permitting 
advertisers  to  promote  the  sale  of  their  wares  by  this  method,  regardless  of 
the  wishes  of  the  persons  thereby  aifected.  There  was  a  natural  and  wide- 
spread feeling  that  such  use  of  their  names  and  portraits  in  the  absence  of 
consent  was  indefensible  in  morals  and  ought  to  be  prevented  by 
law.  Hence  the  enactment  of  this  statute."  See  also  notes  under  Civil 
Rights  Law. 

Exhibition  of  child  in  theatre. —  The  provision  of  the  Penal  Code  (§  292) 
declaring  a  person  guilty  of  a  misdemeanor  who  exhibits  a  female  child 
under  fourteen  years  of  age,  or  who,  having  the  care  of  such  child  as  parent, 
etc.,  consents  to  her  employment  or  exhibition  as  a  "  dancer  .  .  .  .  or  in  a 
theatrical  exhibition,  or  in  any  .  .  .  exhibition  dangerous  or  injurious  to 
the  life,  limb,  health  or  morals  of  the  child,"  is  a  proper  exercise  of  the  police  - 
power  in  the  interest  of  morals.  People  v.  Ewer,  (1894)  141  N".  Y.  129, 
36  N.  E.  4,  38  A.  S.  R.  788,  25  L.  R.  A.  794,  affirming  70  Hun  239,  24 
N.  Y.  S.  500. 

Soliciting  as  common  prostitute. —  Section  707a  (Laws  1905,  ch.  610)  of 
the  charter  of  the  city  of  New  York,  authorizing  the  commitment  of  women 
between  the  ages  of  sixteen  and  thirty  to  the  Bedford  Reformatory  on  con- 
viction of  being  common  prostitutes  and  soliciting  on  public  thoroughfares, 
etc.,  is  a  proper  exercise  of  the  police  power  in  the  interest  of  the  public 
morals.     People  v.  Davis,    (1911)    143  App.  Div.  579,   127  N.  Y.   S.   1072. 

Defilement  of  national  or  state  flag. —  That  part  of  subdivision  16  of  sec- 
tion 640  of  the  Penal  Code,  as  amended  by  chapter  272  of  the  Laws  of  1903, 
which  makes  it  a  misdemeanor  to  "publicly  mutilate,  deface,  defile,  defy, 
trample  upon  or  cast  contempt  either  by  word  or  act "  upon  the  flag  of  the 
United  States  or  of  the  state  of  New  York,  is  a  proper  exercise  of  the  police 
power  vested  in  the  state  and  is  constitutional.  "It  was  competent  for  the 
legislature  to  make  it  a  misdemeanor  to  publicly  mutilate;,  deface,  defy,  defile, 
trample  upon  or  cast  contempt,  either  by  word  or  act,  upon  the  national  or 
state  flag,  and  mutilation  of  the  flag  may  mean  the  printing  of  an  adver- 
tisement on  the  ensign  itself.  Such  legislation  is  within  the  police  power  of 
the  state,  for  it  relates  to  the  preservation  of  the  peace.  It  tends  to  prevent 
the  commission  of  acts  which  would  arouse  the  indigation  of  the  public  and 
lead  to  the  infliction  of  summary  chastisement  upon  an  offender ;  for  it  is  not 
a  mere  rhetorical  phrase  to  say  that  the  people  have  constituted  themselves 
the  guardians  and  protectors  of  the  National  flag.  The  state  has  taken  upon 
itself  the  punishment  of  those  whose  acts  would  excite  the  people  to  violence, 
and  legislation  to  accomplish  that  result  relates  directly  to  the  preservation 
of  the  public  peace  and  the  good  order  of  society."  People  v.  Van  DeCarr, 
(1904)  91  App.  Div.  20,  86  N.  Y.  S.  644,  affirmed  (1904)  178  N.  Y.  425, 
70  N.  E.  965,  102  A.  S.  R.  516,  66  L.  R.  A.  189. 


5.  Pvhlic  Corwenience  and  Comfort. 

Regulation  requiring  clearance  of  snow  from  sidewalks. — The  care  of  the 
sidewalks  in  a  town  is  a  legitimate  phase  of  the  police  power.  Thus  an 
ordinance  requiring  every  person  having  control  of  any  lot  to  clear  the 
sidewalk  fronting  thereon  of  snow  is  a  legitimate  exercise  of  police  power, 
and  Is  not  violative  of  article  1,  section  6.  Carthage  v.  Frederick,  (1890) 
122  N.  Y.  268,  25  N.  E.  480,  19  A.  S.  R.  490,  10  L.  R.  A.  178. 

Electrical  conductors  on  highways. —  The  control  of  a  highway  is  pre- 
eminently a  subject  for  police  power  regulation.  Thus,  the  Act  of  1886 
(ch.  499,  Laws  of  1885),  providing  for  placing  electrical  conductors  under 
ground  in  cities  of  this  state  is  constitutional.  The  court  said:  "The 
primary  and   fundamental  object  of  all   public  highways  is  to  furnish   a 
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passage-way  for  travelers  in  vehicles,  or  on  foot,  through  the  country.  They 
were  originally  designed  for  the  use  of  travelers  alone.  But  in  the  course  of 
time  and  in  the  interest  of  the  general  prosperity  and  comfort  o{  the  public 
they  have  been  put,  especially  in  large  cities,  to  numerous  other  uses;  but 
such  uses  have  always  been  held  to  be  subordinate  to  the  original  design  and 
use.  Thus  they  have  been  appropriated  in  recent  times  for  the  reception  of 
sewers,  water  pipes,  gas  pipes,  pipes,  for  heating  and  manufacturing  purposes, 
underground  railroads,  trenches  for  wires  for  telegraph,  telephone  and  other 
purposes,  which  all  require  in  their  construction  the  disruption  of  the  pave- 
ments and  the  temporary  interruption,  at  least,  of  the  rights  of  travelers  in 
the  public  highways.  The  due  and  orderly  arrangement  of  the  various  and 
conflicting  claims  to  privileges  in  the  streets  of  large  cities,  would  seem 
imperatively  to  require  the  creation  of  a  neutral  board,  with  controlling 
authority,  to  form  a  comprehensive  plan  by  which  these  various  enterprises 
may  be  harmonized  and  carried  on  without  detriment  to  each  other,  and  with 
due  regard  to  the  rights  of  the  public.  Such  power  is  pre-eminently  a  police 
power."  People  v.  Squire,  (1888)  107  N".  Y.  593,  14  N.  E.  820,  1  A.  S.  R.  893, 
affirmed  in  145  U.  S.  175,  12  S.  Ct.  880,  36  U.  S.  (L.  ed.)  666. 

Change  of  location  of  railroad  track. —  In  order  to  promote  public  con- 
venience, the  legislature  may  compel  a  street  railroad  corporation  to  change 
the  location  of  its  tracks  in  a  public  street.  People  v.  Western  New  York,  etc.. 
Traction  Co.,  (1915)  214  N.  Y.  626,  108  N.  E.  847,  reversing  165  App.  Div. 
947,   150  ISr.  Y.  S.   1104. 

Running  at  large  of  animals  on  highways. —  By  virtue  of  its  power  to 
secure  to  the  people  the  free  and  untrammelled  use  of  public  highways,  the 
legislature  is  competent  to  prohibit  the  running  at  large  of  animals  thereon. 
Campbell  v.   Evans,    (1871)    45   N.   Y.   356. 

Regulation  of  cartmen. —  The  provisions  of  the  charter  of  the  city  of 
Brooklyn  of  1854  (title  2,  §§  1,  13,  subds.  4,  16,  ch.  384,  Laws  of  1854), 
empowering  the  common  council  to  pass  ordinances  licensing  and  regulating 
cartmen,  and  to  authorize  the  mayor  to  grant  such  licenses,  is  a  valid  exercise 
of  the  police  power.    Brooklyn  v.  Breslin,  (1874)   57  N.  Y.  691. 

Dense  smoke  in  cities. —  The  discharge  of  dense  smoke  in  a  thickly  popu- 
lated city  is  a  proper  subject  for  regulation  and  restriction  imder  the  police 
power.  Rochester  v.  Macauley-Fien  Milling  Co.,  (1910)  199  N.  Y.  207,  92 
N.  E.  641,  32  L.  R.  A.  (N.  S.)  664,  affirming  130  App.  Div.  906,  115  N.  Y.  S. 
1115  J  Brooklyn  v.  Nassau  Electric  R.  Co.,  (1899)  44  App.  Div.  462,  61 
N.  Y.  S.  33.  Thus,  section  181  of  the  Sanitary  Code  of  the  city  of  New  York, 
providing  that  "  no  person  shall  cause,  suffer  or  allow  dense  smoke  to  be  dis- 
charged from  any  building,  vessel,  stationary  or  locomotive  engine  or  motor 
vehicle,  place  or  premises  within  The  City  of  New  York,  or  upon  the  waters 
adjacent  thereto,  within  the  jurisdiction  of  said  City,"  is  a  proper  exercise 
of  the  police  power.  So,  chapter  322  of  the  Laws  of  1895,  providing  that 
"no  factory,  engine-room  or  electrical  station  shall  use  what  is  known  as 
soft  coal  for  fuel  in  the  furnaces  of  such  factories,  engine-room  or  electrical 
stations  within  a  radius  of  four  miles  of  the  city  hall  in  the  city  of  Brooklyn, 
except  for  the  purpose  of  heating  or  welding  iron  or  steel,"  is  a  valid  exercise 
of  the  police  power  for  the  welfare  of  the  public.  Brooklyn  v.  Nassau  Electric 
R.  Co.,   (1899)   44  App.  Div.  462,  61  N.  Y.  S.  33. 

6.  Extraordinary  Emergency ;  Pvhlic  Nmsance. 

Destruction  of  property. — "  In  cases  of  actual  necessity,  as  that  of  pre- 
venting the  spread  of  fire,  the  ravages  of  a  pestilence,  the  advance  of  a  hostile 
army,  or  any  other  great  calamity,  the  private  property  of  any  individual 
may  be  lawfully  taken,  used  or  destroyed  for  the  general  good,  without 
subjecting  the  actors  to  personal  responsibility.  In  such  cases,  the  rights 
of  private  property  must  be  made  subservient  to  the  public  welfare;  and  it  is 
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the  imminent  danger  and  the  actual  neceasity  which  furnish  the  justification. 
Salug  populi  suprema  lex."  In  re  Cheesebrough,  (1879)  78  N.  Y.  232, 
affirming  17  Hun  661.  To  the  same  effect,  Litchfield  v.  Bond,  (1906)  186  N.  Y. 
66,  78  N.  E.  719,  reversing  106  App.  Div.  229,  93  N.  Y.  S.  1016;  In  re  Tuthill, 
(1900)  163  N.  Y.  133,  67  N.  E.  303,  79  A.  S.  R.  574,  49  L.  R.  A.  781,  affirming 
36  App.  Div.  492,  55  N.  Y.  S.  657;  In  re  Jacobs,  (1885)  98  1^.  Y.  98,  50  Am. 
Rep.  636;  Wynehamer  v.  People,  (1856)  13  N.  Y.  378;  Stone  v.  New  York, 
(1840)  25  Wend.  157;  Russell  v.  New  York,  (1845)  2  Denio  461.  This 
principle,  however,  cannot  be  extended  so  as  to  admit  of  a  permanent  occu- 
pation or  appropriation  of  private  property  without  compensation  to  the 
owner  thereof.  Litchfield  v.  Bond,  (1906)  186  N.  Y.  66,  78  N.  E.  719,  revers- 
ing 105  App.  Div.  229,  93  N.  Y.  S.  1016;  In  re  Cheesebrough,  (1879)  78  N.  Y. 
232,  affirming  17  Hun  561. 

niustration  of  improper  destmction  of  property. —  Where  the  agents  of 
the  state,  for  the  purpose  of  establishing  a  boundary  line  between  counties, 
enter  upon  private  land,  without  statutory  authority  and  without  the  con- 
sent of  the  owner,  and  appropriate  a  strip  of  land  three  and  a  quarter  miles 
in  length  and  several  feet  wide,  fell  trees  thereon  and  otherwise  damage  the 
property,  such  acts  constitute  a  trespass  for  which  said  agents  are  individ- 
ually liable.  While  the  state  has  the  right  to  enter  upon  private  lands  for 
the  purpose  of  surveying  and  locating  boundary  lines,  its  agents  exceed  their 
lawful  powers  when,  without  provision  for  compensation,  they  inflict  substantial 
and  permanent  damages  upon  such  property  in  locating  a  permanent  base  line, 
although  the  work  is  done  with  due  care  and  skill  as  the  case  '' presented 
no  exigency  that  required  the  immediate  and  arbitrary  exercise  of  the  police 
power  or  the  law  of  overwhelming  necessity  in  the  invasion  of  private  rights." 
Litchfield  v.  Bond,  (1906)  186  N.  Y.  66,  78  N.  E.  719,  reversing  105  App.  Div. 
229,  93  N.  Y.  S.  1016. 

Deprivation  of  liberty. —  In  matters  of  urgent  public  necessity  persons  may 
be  deprived  of  their  liberty  or  restrained  from  their  freedom  under  the 
police  power.  Thus,  the  execution  of  quarantine  laws  and  laws  relating  to 
the  public  health  may  result  in  the  deprivation  of  personal  liberty,  but  it 
by  no  means  follows  that  any  constitutional  rights  are  invaded  or  abridged 
thereby.  Matter  of  Smith,  (1895)  84  Hun  465,  32  N.  Y.  S.  317,  reversed  on 
other  grounds,  (1895)  146  N.  Y.  68,  40  N.  E.  497,  48  A.  S.  R.  769,  28  L. 
R.  A.  820. 

Public  nuisance. —  A  public  nuisance  may  be  abated  under  the  police  power, 
as  no  one  has  the  legal  right  to  maintain  a  public  nuisance.  People  v. 
Rosenberg,  (1893)  138  N.  Y.  410,  34  N.  E.  285;  Lawton  v.  Steele,  (1890-) 
119  N.  Y.  226,  23  N.  E.  878,  16  A.  S.  R.  813,  7  L.  R.  A.  134,  affirmed,  152 
U.  S.  133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385;  In  re  Cheesebrough,  (1879) 
78  N.  Y.  232,  affirming  17  Hun  561;  In  re  Ryers,  (1878)  72  N.  Y.  1,  28  Am. 
Rep.  88;  Kelley  v.  New  York,  (1895)  89  Hun  246,  35  N.  Y.  S.  1109.  The 
state  legislature  has  power  to  declare  places  or  property  used  to  the  detriment 
of  public  interests  or  the  injury  of  the  health,  morals  or  welfare  of  the 
community,  public  nuisances,  although  not  such  at  common  Itiw.  Lawton  v. 
Steele,  (1890)  119  N.  Y.  226,  23  N.  E.  878,  16  A.  S.  R.  813,  7  L.  R.  A.  134, 
affirmed,  152  U.  S.  133,  14  S.  St.  499,  38  U.  S.  (L.  ed.)  385;  People  v.  New 
York  Edison  Co.,  (1913)  159  App.  Div.  786,  144  N.  Y.  S.  707.  The  legislature 
has  power  to  regulate  and  control  the  right  of  fishing  in  the  public  waters 
of  the  state,  and  in  the  exercise  of  this  power  may  prohibit  the  taking  of 
fish  with  nets  in  specified  waters,  and  by  its  declaration,  make  the  setting  of 
nets  for  that  purpose  a  public  nuisance.  Lawton  v.  Steele,  supra.  However, 
the  legislature  is  not  competent  arbitrarily  to  declare  private  property  a 
public  nuisance  and  having  so  declared  it  a  nuisance,  to  authorize  its  destruc- 
tion as  such.  Action  of  that  nature  would  constitute  a  deprivation  of  prop- 
erty without  due  process  of  law.  Lawton  v.  Steele,  supra;  Wynehamer  v. 
People,  (1856)  13  N.  Y.  378,  affirming  20  Barb.  567,  and  reversing  20 
Barb.  168.     See  art.  1,  §  6. 
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7.  Pvhlic  Business, 

Regulation  of  public  business  generally. —  A  business  which,  from  the  extent 
to  which  it  is  carried  on,  partakes  of  a  public  nature  or  is  affected  with  a 
public  interest,  may  be  regulated  by  the  legislature  under  its  police  power. 
Hauser  v.  North  British,  etc.,  Ins.  Co.,  (1912)  206  N.  Y.  455,  100  N.  E.  52, 
Ann.  Cas.  1914B  263,  42  L.  R.  A.  (N.  S.)  1139,  affirming  152  App.  Div.  91, 
136  N.  Y.  S.  1016;  People  v.  Budd,  (1889)  117  N.  Y.  1,  22  N.  E.  682,  15 
A.  S.  R.  460,  5  L.  R.  A.  559;  Buffalo  v.  Buffteilo  Gas  Co.,  (1903)  81  App.  Div. 
505,  80  N.  Y.  S.  1093;  Board  of  Fire  Underwriters  v.  Whipple,  (1896)  2 
App.  Div.  361,  37  N.  Y.  S.  712;  Matter  of  Annon,  (1888)  50  Hun  413,  2 
N.  Y.  S.  275,  affirmed,  (1889)  117  N.  Y.  621,  22  N.  E.  682.  See  also  People 
V.  City  Prison,  (1898)  167  N.  Y.  116,  61  N.  E.  1006,  68  A.  S.  R.  763,  43 
L.  B-  A.  264,  reversing  26  App.  Div.  228,  60  N.  Y.  S.  56.  And  see  art.  8,  §  1. 
Property  becomes  clothed  with  a  public  interest  when  used  in  a  manner  to 
make  it  of  public  consequence  and  to  affect  the  conununity  at  large.  People 
V,  Budd,  (1889)  117  N.  Y.  1,  22  N.  E.  670,  682,  15  A.  S.  R.  466,  5  L.  R.  A. 
559;  Board  of  Fire  Underwriters  v.  Whipple,  (1896)  2  App.  Div.  361,  37 
N.  Y.  S.  712.  Thus,  there  are  elements  of  publicity  in  the  business  of  eleve- 
vating  grain  which  peculiarly  affect  it  with  a  public  interest.  **They  are 
found  in  the  nature  and  extent  of  the  business,  its  relation  to  the  commerce 
of  the  state  and  country,  and  the  practical  monopoly  enjoyed  by  those  engaged 
in  it."  People  v.  Budd,  (1889)  117  N.  Y.  1,  22  N.  E.  670,  682,  15  A.  S.  R 
460,  6  L.  R.  A.  659. 

Regulation  of  insurance  business. —  "The  business  of  insurance,  fire,  acci- 
dent, and  liability  as  well  as  life,  so  involves  the  public  welfare  as  to 
justify  its  regulation  by  the  legislature,"  and  the  right  to  regulate  the  busi- 
ness necessarily  involves  the  right  to  regulate  not  only  the  insurance  com- 
panies but  also  the  persons  through  whom  they  transact  business.  Hauser  v. 
North  British,  etc.,  Ins.  Co.,  (1912)  152  App.  Div.  91,  136  K  Y.  S.  1015, 
affirmed,  (1912)  206  N.  Y.  455,  100  N.  E.  52,  Ann.  Cas.  1914B  263,  42  L.  R.  A. 
(N.  S.)  1139.  To  the  same  effect,  People  v.  Formosa,  (1892)  131  N.  Y.  478, 
30  N.  E.  492,  27  A.  S.  R.  612,  affirming  61  Hun  272,  16  N.  Y.  S.  753;  Fire 
Department  v.  Stanton,  (1898)  28  App.  Div.  334,  51  N.  Y.  S.  242;  Board 
of  Fire  Underwriters  v.  Whipple,  (1896)  2  App.  Div.  361,  37  N.  Y.  S.  712. 
"The  business  of  life  insurance  in  this  state  is  mainly  carried  on  by  insur- 
ance companies  authorized  by  law,  and  minute  provisions  are  made  regulating 
their  incorporation  and  their  business;  and  a  department  of  the  state 
government  has  been  constituted  to  supervise  them.  The  corporations  organ- 
ized under  the  laws  of  this  state  for  life  insurance  are  absolutely  under  the 
direction  and  control  oif  the  legislature.  It  may  specify  how  and  on  what 
terms  they  may  do  business  and  enact  laws  regulating  their  conduct  and  the 
conduct  of  their  agents  for  their  protection  and  the  protection  of  their 
policy  holders,  and  enforce  obedience  to  such  laws  by  such  penalties,  for- 
feitures and  punishments  as  it  may,  within  constitutional  limits,  prescribe. 
As  all  these  corporations  must  act  through  agents,  it  has  the  same  power 
and  authority  to  regulate  the  conduct  of  their  agents  as  it  has  to  regulate  the 
corporations  themselves.  It  would  be  quite  preposterous  to  say  that  the 
legislature  could,  in  the  exercise  of  its  legitimate  authority,  regulate  these 
corporations  and  prescribe  the  terms  under  which  they  may  exist  and  do 
business,  and  yet  could  not  by  similar  laws  regulate  and  control  the  conduct 
of  their  agents.  When  these  corporations  seek  the  benefits  and  privileges  of 
the  laws  creating  and  authorizing  them,  they  must  conform  to  the  laws 
enacted  for  their  conduct,  and  if  they  are  unwilling  to  do  so,  they  must  go 
out  of  existence.  So,  too,  all  persons  who  seek  to  act  as  agents  of  such  cor- 
porations must  conform  to  the  laws  regulating  the  business  of  such  corpora- 
tions or  ceaM  to  act  for  them.'*    People  v.  Formosa,  (1892)   131  N.  Y.  478, 
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30  N.  E.  49«,  27  L.  R.  A.  612,  affirming  61  Hun  272,  16  N.  Y.  S.  753.  Accord- 
ingly, the  provisions  of  the  Act  of  1889  (ch.  282,  Laws  of  1889),  in  relation 
to  life  insurance  companies  doing  business  in  this  state,  which  forbids  them 
or  their  agents  from  paying  or  allowing  any  rebates  of  premium  as  inducement 
to  any  person  to  insure,  and  declaring  any  person  violating  the  prohibition 
guilty  of  a  misdemeanor  is  a  valid  exercise  of  the  legislative  power.  People 
V.  Formosa,  (1892)  131  N.  Y.  478,  30  N".  E.  492,  27  A.  S.  R.  612,  affirming 
61  Hun  272,  16  N.  Y.  S.  753.  Similarly,  chapter  846  of  the  Laws  of  1867, 
entitled  "An  act  to  incorporate  the  New  York  board  of  fire  underwriters," 
which  requires  "all  persons  who  are  engaged  in  the  business  of  insurance 
in  the  city  of  New  York  to  render  to  the  corporation,  organized  by  it,  a 
return  of  the  amount  of  premiums  received  by  them,  .  .  .  and  authorizes  the 
corporation  to  charge  upon  all  persons  engaged  in  that  business  such  sum  as 
may  be  necessary  to  pay  the  expenses  of  the  fire  patrol,  not  exceeding  two 
per  cent,  of  the  amount  of  the  premiums  received  by  them,"  is  constitutional. 
Board  of  Fire  Underwriters  v.  Whipple,  (1896)  2  App.  Div.  361,  37  N.  Y.  S. 
712.  However,  section  142  of  the  Insurance  Law,  the  purpose  and  effect  of 
which  is  to  confine  the  business  of  broker  in  procuring  insurance  to  those  who 
should  make  that  their  principal  business,  or  who  should  be  real  estate 
agents,  or  brokers,  is  unconstitutional.  Hauser  v.  North  British,  etc.,  Ins. 
Co.,  (1912)  206  N.  Y.  455,  100  N.  E.  52,  Ann.  Cas.  1914B  263,  42  L.  R.  A. 
(N.  S.)  1139,  affirming  152  App.  Div.  91,  136  N.  Y.  S.  1015.  In  that  case 
the  court  said:  "We  may  readily  concede  that,  as  a  measure  regulative  of 
a  business  pursuit,  which,  from  the  extent  to  which  it  is  carried  on,  is, 
presumably,  affected  with  a  public  interest,  the  requirement  by  the  legisla- 
ture of  a  license  would  not  be  an  unreasonable  exercise  of  power.  That  would 
afford  an  opportunity  for  inquiry  into  antecedents  and  fitness  of  character, 
and  be  a  reasonable  enough  precaution  in  the  public  interest.  But  the  legis- 
lature has  prescribed  in  this  statute  a  condition  for  the  issuance  of  the 
license,  which  is  a  purely  arbitrary  restriction.  There  is  no  good  reason, 
and  no  public  interest  can,  conceivably,  be  subserved,  in  prohibiting  persons 
from  conducting  the  business  of  an  insurance  agent,  or  broker,  in  connection 
with  any  other  lawful  business,  or  occupation,  in  which  they  may  be  engaged." 
See  also  notes  under  Insurance  Law. 

Fixing  of  rates  of  public  service  corporations. —  The  fixing  of  maximum 
rates  of  carriers  and  public  service  corporations,  provided,  of  course,  that 
such  rates  are  not  confiscatory  and  in  violation  of  property  rights,  is  a  proper 
exercise  of  the  police  power  of  the  state  vested  in  the  legislature.  People 
V.  Public  Service  Commission,  (1912)  153  App.  Div.  129,  138  N.  Y.  S.  434; 
Saratoga  Springs  v.  Saratoga '  Gas,  etc..  Power  Co.,  (1908)  191  N.  Y.  123, 
83  N.  E.  693,  14  Ann.  Cas.  606,  18  L.  R.  A.  (N.  S.)  713,  reversing  122  App. 
Div.  20i3,  107  N.  Y.  S.  341;  People  v.  Budd,  (1889)  117  N.  Y.  1,  22  N.  E.  670, 
682,  15  A.  S.  R.  460,  5  L.  R.  A.  559;  Richmon  v.  Consolidated  Gas  Co.,  (1906) 
114  App.  Div.  216,  100  N.  Y.  S.  81,  affirmed  (1906)  186  N.  Y.  209,  78  N.  E. 
871.  'See  also  People  v.  Boston,  etc.,  R.  Co.,  (1877)  70  N.  Y.  569.  See  p.  220, 
Delegation  of  Power.  Thus,  the  Act  of  1888  (ch.  581,  Laws  of  1888),  fixing 
the  maximum  charge  for  elevating  grain  and  making  a  violation  of  the  act 
a  misdemeanor,  is  not  violative  of  this  provision,  but  a  legitimate  exercise 
of  the  police  power  of  the  state  over  a  business  affected  with  a  public  interest. 
People  V.  Budd,  (1889)  117  N.  Y.  1,  22  N.  E.  670,  682,  15  A.  S.  R.  460, 
5  L.  R.  A.  559;  Matter  of  Annon,  (1888)  50  Hun  413,  2  N.  Y.  S.  275,  affirmed 
(1889)  117  N.  Y.  621,  22  N.  E.  682.  In  People  v.  Budd,  supra,  the  court 
said :  "  Society  could  not  safely  surrender  the  power  to  regulate  by  law  the 
business  of  common  carriers.  Its  value  has  been  infinitely  increased  by  the 
conditions  of  modern  commerce,  imder  which  the  carrying  trade  of  the  country 
is,  to  a  great  extent,  absorbed  by  corporations,  and,  as  a  check  upon  the  greed 
of  these  consolidated  interests,  the  legislative  power  of  regulation  is  demanded 
by  imperative  public  interests.      The  same  principle  upon  which  the  control 


Digitized  by  VjOOQIC 


aS4    CQNSTITUTI0:N'  of  state  of  new  YORK 

Art.  Ill,  {  1  Taxation 

ef  common  carriers  rests  has  enabled  the  state  to  regulate  in  the  public 
interest  the  charges  of  telephone  and  telegraph  companies,  and  to  make  the 
telephone  and  telegraph,  those  important  agencies  of  conmierce,  subservient 
to  the  wants  and  necessities  of  society.  These  regulations  in  no  way  inter- 
fere with  a  rational  liberty  —  liberty  regulated  by  law.  .  .  .  The  business 
of  elevating  grain  is  an  incident  to  the  business  of  transportation.  The 
elevators  are  indispensable  instrumentalities  in  the  business  of  the  common 
carrier.  It  is  scarcely  too  much  to  say  that,  in  a  broad  sense^  the  elevflJbrs 
perform  the  work  of  carriers.  They  ^re  located  upon  or  adjacent  to  the 
waters  of  the  state,  and  transfer  from  the  lake  vessels  to  the  canal  boats, 
or  from  the  canal  boats  to  the  ocean  vessels,  the  cargoes  of  grain,  and  thereby 
perform  an  essential  service  in  transportation.  It  is  by  means  of  the  elevators 
that  transportation  of  grain  by  water  from  the  upper  lakes  to  the  seaboard 
is  rendered  possible.  It  needs  no  argument  to  show  that  the  business  of 
elevating  grain  has  a  vital  relation  to  commerce  in  one  of  its  most  important 
aspects." 

Prohibition  against  charge  for  gas  meter. —  Section  69  of  the  Transportation 
Corporations  Law  (Laws  of  1890,  ch.  5d6),. which  provides  that  "no  gas  light 
corporation  in  this  State  shall  charge  or  collect  rent  on  its  gas  meters,  either 
in  a  direct  or  indirect  manner,''  is  constitutional.  Buffalo  v.  Buffalo  Gas  Co., 
(1903)   81  App.  Div.  505,  SO  N.  Y.  S.  1093. 


III.  Taxation. 

1.  In  General, 

Origin  of  taxing-power. — "  The  right  to  tax  is  not  granted  by  the  con- 
stitution but  of  necessity  underlies  it,  because  the  government. could  not  exist 
or  perform  its  functions  without  it.  While  it  may  be  regulated  and  limited 
by  the  fundamental  law,  it  exists  '  independently  of  it  as  a  necessary  attribute 
of  sovereignty.'"  People  v.  Reardon,  (1906)  184  N.  Y.  431,  77  N.  E.  970, 
112  A.  S.  R.  628,  6  Ann.  Gas.  515.,  1  L.  R.  A.  (N.  S.)  161,  affirming  110  Apo. 
Div.  821,  97  N.  Y.  S.  535,  affirmed  204  U.  S.  152,  27  S.  Ot.  188,  51  U  S. 
(L.  ed.)  415,  9  Aim.  Cas.  736.  To  the  same  effect,  People  v.  Pitt,  (1902) 
169  N.  Y.  52ll,  62  N.  E.  662,  58  L.  R.  A.  372,  affirming  64  App.  Div.  316, 
72  N.  Y.  S.  191;  People  v.  Adirondack  R.  Co.,  (1899)  160  N.  Y.  225,  54  N.  E. 
689,  reversing  39  App.  Div.  34,  66  N.  Y.  S.  869,  affirmed  176i  U.  S.  335,  20 
S.  Ct.  460,  44  U.  S.  (L.  ed.)  492;  Cayuga  County  v.  State,  (1897)  153  N.  Y. 
279,  47  N.  E.  288;  Bertholf  v.  O'Reilly,  (1878)  74  N.  Y.  609,  30  Am.  Rep.  323, 
affirming  8  Hun  16;  In  re  Van  Antwerp,  (1874)  56  N.  Y.  261,  affirming  1 
Thomp.  &  C.  423;  People  v.  Roper,  (1866)  35  N.  Y.  629;  Gautier  v.  Ditmar, 
(1911)   144  App.  Div.  721,  129  N.  Y.  S.  834. 

Principle  underlying  taxation. —  "  There  can  be  no  doubt  of  the  correctness 
of  the  general  proposition,  that  the  principle  upon  which  taxation  is  founded 
is  that  the  tax-payer  is  supposed  to  receive  just  compensation  in  the  benefits 
conferred  by  government,  and  in  the  proper  application  of  the  tax;  and  that 
in  the  exercise  of  the  taxing  power  the  legislature  ought,  as  nearly  as  prac- 
ticable, to  apportion  the  tax  according  to  the  benefit  which  each  tax-payer 
is  supposed  to  receive  from  the  object  upon  which  the  tax  is  expended." 
People  V.  Ronner,  (1906)  185  N.  Y.  285,  77  N.  E.  1061,  affirming  HO  App. 
Div.  816,  97  N.  Y.  S.  550;  Gk)rdon  v.  Comes,  (1872)  47  N.  Y.  608.  To  the 
same  effect.  In  re  Tuthill,  (1900)  163  N.  Y.  133,  57  N.  E.  303,  79  A.  S.  R. 
574,  49  L.  R.  A.  781,  affirming  36  App.  Div.  492,  55  N.  Y.  S.  657;  Stuart  v. 
Palmer,  (1878)  74  N.  Y.  183,  30  Am.  Rep.  289,  affirming  10  Hun  23;  Dar- 
lington V.  New  York,  (1865)  31  N.  Y.  164,  88  Am.  Dec.  248,  affirming  2  Robt. 
274;  People  v.  Brooklyn,  (1851)  4  N.  Y.  419,  55  Am.  Dec.  266.  See  also 
Wynehamer  v.  People,  (1856)  13  N.  Y.  378,  affirming  20  Barb.  567,  reversing 
20  Barb.  168;  Gubner  v.  McClellan,  (1909)  130  App.  Div.  716,  116  N.Y.  S.756. 
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Power  of  taxation  generally. —  The  authority  of  the  legislature  over  the 
subject  of  taxation  for  public  purposes  is  of  the  broadest  scope.  In  fact^ 
except  as  restricted  by  the  Constitution,  it  is  practically  unbounded.  The 
amount  which  is  to  be  raised  and  the  subjects  to  be  taxed  are  matterfi  entirely 
within  the  legislative  discretion.  Gautier  v.  Ditmar,  (1912)  204  N.  Y.  20, 
97  N.  E.  464,  Ann.  Cas.  19130  960,  affirming  144  App.  Div.  72.1,  129  N.  Y.  S. 
834;  People  v.  Ronner,  (1906)  185  N.  Y.  285,  77  N.  E.  1061,  affirming;  110 
App.  Div.  816,  97  N.  Y.  S.  550;' People  v.  Reardon,  (1906)  184  N.  Y.  431, 
77  N.  E.  970,  112  A.  S.  R.  628y  6  Ann.  Cas.  515,  1  L.  R.  A.  (N.  S.)  161, 
aflSrming  110  App.  Div.  821,  97  N.  Y.  S.  535,  affirmed  204  U.  S.  152,  27  S.  Ct. 
1«6,  61  U.  S.  (L.  ed.)  415,  9  Ann.  Cas.  736;  Woodruflf  v.  Oswego  Starch 
Factory,  (1903)  177  N.  Y.  23,  68  N.  E.  994,  affirming  70  App.  Div.  481, 
74  N.  Y.  S.  961;  People  v.  State  Board  of  Tax  Com'rs,  (1903)  174  N.  Y.  417, 
57  N.  E.  69,  105  A.  S.  R.  674,  63  L.  R.  A.  884',  affirmed  190  U.  S.  1,  25  S.  Ct. 
706,  50  U.  S.  (L.  ed.)  65,  4  Ann.  Cas.  381,  and  reversing  79  App.  Div.  183, 
80  N.  Y.  S.  85;  In  re  Pell,  (1902)  171  N.  Y.  48,  63  N.  E.  789,  89  A.  S.  R. 
791,  57  L.  R.  A.  540,  reversing  60  App.  Div.  286,  70  N.  Y.  S.  196;  People  r 
Pitt,  (1902)  169  N.  Y.  521,  62  N.  E.  662,  58  L.  R.  A.  372,  affirming  64  App. 
Div.  316,  72  N.  Y.  S.  191;  In  re  Tuthill,  (1900)  163  N.  Y.  133,  57  N.  E.  303, 
79  A.  S.  R.  574,  49  L.  R.  A.  781,  affirming  36  App.  Div.  492,  55  N.  Y.  S.  657; 
Cayuga  County  v.  State,  (1897)  153  N.  Y.  279,  47  N.  E.  288;  People  v.  Fitch, 
(1895)  148  N.  Y.  71,  42  N.  E.  520,  modifying  89  Hun  310,  35  N.  Y.  S.  193; 
State  V.  Kings  County,  (1891)  125  N.  Y.  312,  26  N.  E.  272;  In  re  Sherwell, 
(1891)  125  N.  Y.  376,  26  N.  E.  464;  In  re  McPherson,  (1887)  104  N.  Y.  306, 
10  N.  E.  685,  58  Am.  Rep.  502;  Spencer  v.  Merchant,  (1885)  100  N.  Y.  585, 
3  N.  E.  682,  affirmed  125  U.  S.  345,  8  S.  Ct.  921,  31  U.  S.  (L.  ed.)  763;  • 
Genet  v.  Brooklyn,  (1885)  99  N.  Y.  296,  1  N.  E.  777;  People  v.  Equitable 
Trust  Co.,  (1884)  96  N.  Y.  387;  People  v.  Home  Ins.  Co.,  (1883)  92  N.  Y. 
328,  affirmed  134  U.  S.  594,  10  S.  Ct.  593,  33  U.  S.  (L.  ed.)  1025;  Stuart  v. 
Palmer,  (1878)  74  N.  Y.  183,  30  Am.  Rep.  289,  affirming  10  Hun  23;  Bertholf 
V.  O'Reilly,  (1878)  74  N.  Y.  509,  30  Am.  Rep.  323,  affirming  8  Hun  16; 
Weismer  v.  Douglas,  (1876)  64  N.  Y.  91,  21  Am.  Rep.  586,  affirming  4  Hun 
201;  Afitor  v.  New  York,  (1875)  62  N.  Y.  580;  In  re  Land  Assessments, 
(1875)  60  N.  Y.  398,  affirming  Brooklyn  v.  Lott,  2  Hun  628;  In  re  Van 
Antwerp,  (1874)  SQ  N.  Y.  261,  affirming  1  Thomp.  &  C.  423;  People  v.  Dayton, 
(1874)  55  N.  Y.  367;  Guilford  v.  Chenango  County,  (1855)  13  N.  Y.  143, 
affirming  18  Barb.  615;  Gordon  v.  Cornes,  (1872)  47  N".  Y.  608;  Litchfield 
V.  Vernon,  (1869)  41  K.  Y.  123;  Howell  v.  Buffalo,  (1867)  37  N.  Y.  267; 
Guilford  v.  Chenango  County,  (1856)  13  N.  Y.  143;  People  v.  Brooklyn, 
(1851)  4  K  Y.  419,  55  Am.  Dec.  266;  Gubner  v.  McClellan,  (1909)  130  App. 
Div.  716,  115  N.  Y.  S.  755;  Matter  of  Greene,  (1900)  ^  App.  Div.  475,  67 
N.  Y.  S.  291,  affirmed  (1901)  166  N.  Y.  485,  60  N.  E.  183;  People  v.  Queens 
County,  (1888)  48  Hun  324,  1  N.  Y.  S.  382,  affirmed  (1889)  112  N.  Y.  586, 
20  N.  E.  649;  People  v.  Ulster  County,  (1885)  36  Hun  491.  See  also 
In  re  Land  Assessments,  (1875)  60  N.  Y.  398,  affirming  Brooklyn  v.  Lott, 
2  Hun  628.    See  also  notes  under  Tax  Law. 

In  People  v.  Reardon,  ( 1906)  184  N.  Y.  431,  the  court  said: .  "There  is  no 
express  restriotionr  upon  this  power  in  our  State  Constitution  and  no  implied 
restriction,  except  by  the  primary  guaranties  relating  to  life,  liberty,  property 
and  due  process  of  law.  The  same  is  true  of  the  Federal  Constitution  except 
as  to  certain  subjects  of  national  interest  under  the  control  of  Congress,  such 
as  imports,  patent  rights  and  agencies  used  to  carry  the  powers  of  Congress 
into  execution.  Subject  to  these  restraints,  the  legislature  has  supreme  con- 
trol of  the  power  to  tax,  and  its  action,  even  if  arbitrary,  discriminating  and 
unreasonable,  is  binding  upon  all  persons  and  property  within  the  boundaries 
of  the  state.  The  state  retained  all  the  power  of  legislation  that  it  did  not 
part  with  in  adopting  the  Federal  Constitution  or  consenting  to  the  amend- 
ment thereof,  and  subject  to  that  exception,  it  is  as  supreme  as  the  British 
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Parliament^  which  is  restrained  oniy  by  the  custom  of  the  realm  and  the 
conservatism  of  the  people.  Taxes  upon  the  right  of  succession  to  property 
by  will  and  intestate  law,  on  special  franchises  and  upon  the  sale  of  intoxi- 
cating liquors,  are  recent  instances  of  the  exercise  of  this  power  by  the  state 
through  the  selection  of  special  subjects  of  taxation,  involving  the  exemption 
of  aJl  others,  each  of  which  was  attacked  as  in  violation  of  both  Constitutions, 
but  all  were  sustained  by  the  courts."  In  the  Matter  of  McPherson,  supra» 
the  court  said :  **  The  power  of  the  legislature  over  the  subject  of  taxation, 
except  as  limited  by  constitutional  restrictions,  is  unboimded.  It  is  for  that 
body,  in  the  exercise  of  its  discretion,  to  select  the  objects  of  taxation,  it 
may  impose  all  the  taxes  upon  lands,  or  all  upon  personal  property,  or  all 
upon  houses  or  upon  incomes.  It  may  raise  revenue  by  capitation  taxes,  fay 
special  taxes  upon  carriages,  horses,  servants,  dogs,  franchise  and  upon  evexj 
species  of  property  and  upon  aJl  kinds  of  business  and  trades.'' 

Franchise  tax. —  A  corporate  franchise,  whether  general  or  special,  is  tax- 
able the  same  as  other  property.  People  v.  State  Board  of  Tax  Com'rs, 
( 1903)  174  N.  Y.  417,  67  N.  E.  69,  105  A.  S.  R.  674,  63  L.  R.  A.  ft84,  reversing 
79  App.  Div.  183,  80  N.  Y.  S.  85,  affirmed  199  U.  S.  1,  26  S.  Ct.  705,  60  U.  8. 
(L.  ed.)  65,  4  Ann.  Cas.  381;  People  v.  Roberts,  (lg99)  169  N.  Y.  70,  63 
N.  E.  685,  45  L.  R.  A.  126,  reversing  35  App.  Div.  624,  64  N.  Y.  S.  1112; 
People  V.  Wemple,  (1898)  138  N.  Y.  1,  33  N.  E.  720,  19  L.  R.  A.  694,  affirming 
65  Hun  252,  20  N.  Y.  S.  287;  People  v.  Home  Ins.  Co.,  (1883)  92  N.  Y.  328, 
affirmed  134  U.  S.  594,  10  S.  Ct.  593,  33  U.  S.  (L.  ed.)  1025.  Accordingly, 
chapter  712  of  the  Laws  of  1899,  amending  the  Creneral  Tax  Law  and  authoriz- 
ing for  the  first  time  in  the  history  of  the  state  the  assessment  or  valuation 
for  the  purpose  of  general  taxation  of  all  special  franchises  by  a  state  board 
of  tax  commissioners  appointed  by  the  governor,  is  constitutional.  People 
V.  State  Board  of  Tax  Com'rs,  (1903)  174  N.  Y.  417,  67  N.  E.  69,  105  A.  S.  R. 
674,  63  L.  R.  A.  884,  affirmed  199  U.  S.  1,  25  S.  Ct.  705,  50  U.  S.  (L.  ed.) 
65,  4  Ann.  Cas.  381,  and  reversing  79  App.  Div.  183,  80  N.  Y.  S.  85.  How- 
ever, the  franchises  of  a  foreign  corporation  are  not  directly  taxable.  They  are 
derived  from  the  governments  to  which  they  owe  their  creation  and  can  only 
be  subjected  to  taxation  by  the  laws  of  those  governments.  People  v.  Knight, 
(1903)  174  N.  Y.  475,  67  N.  E.  65,  63  L.  R.  A.  87,  reversing  67  App.  Div. 
333,  73  N.  Y.  S.  745;  People  v.  Roberts,  (1899)  159  N.  Y.  70,  53  N.  B.  686, 
45  L.  R.  A.  126,  reversing  35  App.  Div.  624,  54  N.  Y.  S.  1112;  People  v. 
Equitable  Trust  Co.,  (1884)  96  IST.  Y.  387.  See  also  People  v.  Campbell, 
(1893)  70  Hun  607,  24  N.  Y.  S.  208.  But  a  foreign  corporation  may  be 
taxed  on  **  that  intangible  property  which  rests  solely  in  the  privilege  allowed 
it  of  exercising  its  franchise  within  this  state."  I^eople  v.  Knight,  (1903) 
174  N.  Y.  475,  67  N.  E.  65,  63  L.  R.  A.  87,  reversing  67  App.  Div.  333,  73 
N.  Y.  S.  745.  To  the  same  effect.  People  v.  Kelsey,  (1906)  116  App.  Div.  97, 
101  N.  Y.  S.  902,  affirmed  (1907)  188  N.  Y.  641,  80  N.  E.  1116.  See  also 
notes  under  Tax  Law. 

Transfer  tax  on  exercise  of  power  of  appointment. —  Subdivision  5  of 
section  220  of  the  Tax  Law  (Laws  of  1896,  ch.  908,  and  Laws  of  1897,  ch.  284), 
imposing  a  tax  upon  the  transfer  of  any  property,  real  or  personal,  not  only 
by  will  or  intestate  law,  but  also  "  whenever  any  person  or  corporation  shall 
exercise  a  power  of  appointment  derived  from  any  disposition  of  proper^ 
made  either  before  or  after  the  passage  of  this  act,  such  appointment  when 
nuule  shall  foe  deemed  a  transfer  taxable  imder  the  provisions  of  this  act  in 
the  same  manner  as  though  the  property  to  which  such  appointment  relates 
belonged  absolutely  to  the  donee  of  such  power,  and  h9xl  been  bequeathed 
or  devised  by  such  donee  by  will^  .  .  ."  is  an  exercise  of  legislative  power 
not  prohibited  by  the  state  or  federal  constitution.  A  transfer  tax  is,  ther^ 
fore,  properly  imposed  upon  the  exercise,  by  a  last  will  and  testament,  of  a 
power  of  appointment  derived  from  a  deed  executed  before  the  passage  of 
anj^  statute  imposing  a  tax  upon  the  right  of  succession  to  the  proper^  ol 
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a  decedent.  In  re  Delano,  (1903)  176  N.  Y.  486,  68  N.  E.  871,  64  L.  R.  A. 
279,  reversing  82  App.  Div.  147,  81  N.  Y.  S.  762,  affirmed  Chanler  v.  Kelsey, 
205  U.  S.  466,  27  S.  Ct.  550,  51  N.  E.  (L.  ed.)   882. 

Transfer  tax  on  vested  residuary  estates. —  Chapter  76  of  the  Laws  of 
1899,  providing  for  a  tax  upon  remainders  and  reversions  which  had  vested 
prior  to  June  30,  1885,  upon  their  coming  into  actual  possession  or  enjoyment 
is,  upon  its  face,  an  amendment  of  the  Tax  Law  relating  to  taxable  transfers 
of  property  (Laws  of  1896,  ch.  908,  §  230)  and  imposes  a  tax  upon  the  right 
of  succession  to  property;  it  is  not  an  exercise  of  legislative  power  imposing 
a  direct  tax  thereon  and  is  unconstitutional  and  void  because  it  diminishes 
the  value  of  vested  estates,  impairs  the  obligation  of  a  contract  and  takes 
private  property  for  public  use  without  compensation.  In  re  Pell,  (1902) 
171  N.  Y.  48,  63  N.  E.  789,  89  A.  S.  R.  791,  57  L.  R.  A.  540,  reversing  60 
App.  Div.  286,  70  N.  Y.  S.  196. 

Inheritance  tax. —  A  tax  may  lawfully  be  imposed  on  property  passing  by 
will  or  by  the  intestate  laws  of  the  state.  Thus,  a  tax,  such  as  is  provided 
for  by  the  Act  of  1885  (ch.  483,  Laws  of  1885),  "to  tax  gifts,  legacies  and 
collateral  inheritances  in  certain  cases,"  may  be  constitutionally  imposed. 
In  re  McPherson,  (1877)   104  N.  Y.  306,  10  N.  E.  685,  58  Am.  Rep.  502. 

Designation  by  contract  of  amount  of  taxes. —  "Unless  our  Constitution 
prohibits  it  the  state  may  contract  with  a  corporation  or  tax  payer  as  to  the 
amount  of  taxes  it  should  pay,  whether  proportioned  to  its  gross  earnings  or 
on  any  other  basis  and  such  a  contract  would  be  protected  by  the  Constitution 
of  the  United  States."  Heerwagen  v.  Crosstown  St.  R.  Co.,  (1904)  179  N.  Y. 
99,  71  N.  E.  729,  modifying  90  App.  Div.  275,  86  N.  Y.  S.  218. 

Power  of  legislature  over  method  of  collection  generally. — There  is  no 
express  or  implied  constitutional  restriction  on  the  power  of  the  legislature 
to  choose  such  form  of  collecting  taxes  as  it  may  deem  expedient.  Gautier 
V.  Ditmar,  (1912)  204  N.  Y.  20,  97  N.  E.  464,  Ann.  Cas.  1913C  960,  affirming 
144  App.  Div.  721,  129  N.  Y.  S.  834.  See  also  Genet  v.  Brooklyn,  (1885) 
99  N.  Y.  296,  1  N.  E.  777. 

Assignment  of  right  to  collect  taxes. —  The  legislature  is  competent  to 
authorize  the  assignment  of  the  right  to  collect  tax  assessments.  Gautier  v. 
I>itmar,  (1912)  204  N.  Y.  20,  97  N.  E.  464,  Ann.  Cas.  1913C  960,  affirming 
144  App.  Div.  721,  129  N.  Y.  S.  834.  See  also  Litchfield  v.  Vernon,  (1870) 
41  N.  Y.  123.  Thus,  chapter  490  of  the  Laws  of  1908,  amending  the  Greater 
New  York  charter  by  allowing  the  city  to  sell  at  auction  liens  held  by  it  upon 
lands  for  unpaid  taxes  to  the  bidder  who  should  agree  to  charge  the  lowest 
rate  of  interest,  and  empowering  the  purchasers,  under  certain  conditions, 
to  enforce  the  lien  by  a  sale  in  a  suit  of  foreclosure,  is  not  unconstitutional 
on  the  theory  that  the  power  of  taxation  is  purely  governmental  and  cannot 
be  transferred  to  private  persons  to  be  exercised  for  their  own  purposes. 
Gautier  v.  Ditmar,  (1912)  204  N.  Y.  201,  97  N.  E.  464,  Ann.  Cas.  1913C  960, 
affirming  144  App.  Div.  721,  129  N.  Y.  S.  834. 

2.  Apportionment 

Generally. —  The  power  to  tax  necessarily  carries  with  it  the  power  of  dis- 
tributing the  burden  of  taxation,  and  this  power  of  apportionment  is  as 
unlimited  as  the  taxing  power  itself.  Thus,  not  only  is  the  taxing  power 
of  the  legislature  imlimited  as  to  the  extent  and  subjects  of  taxation,  but 
also  as  to  the  manner  thereof,  whether  general,  upon  all  the  property  of  a 
locality,  or  upon  such  only  as  is  supposed  to  be  benefited  by  the  purpose  of 
the  tax.  Gautier  v.  Ditmar,  (1912)  204  N.  Y.  201,  97  N.  E.  464,  Ann.  Cas. 
1913C  960,  affirming  144  App.  Div.  721,  129  N.  Y.  S.  834;  People  v.  Mensching, 
(1907)  187  N.  Y.  8,  79  N.  E.  884,  10  Ann.  Cas.  101,  10  L.  R.  A.  (N.  S.)  62*5, 
affirming  115  App.  Div.  893,  101  N.  Y.  S.  1138;  People  v.  Ronner,  (1906) 
185  N.  Y.  285,  77  N.  E.  1061,  affirming  110  App.  Div.  816,  97  N.  Y.  S.  550; 
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People  V.  Reaxdon,  (1906)  184  N.  Y.  431,  77  N.  E.  970,  112  A.  S.  R.  628, 
6  Ann.  Cas.  616,  1  L.  R.  A.  (N.  S.)  161,  affirming  110  App.  Div.  821,  97 
N.  Y.  S.  635,  affirmed  204  U.  S.  152,  27  S.  Ct.  188,  51  U.  S.  (L.  ed.)  415, 
9  Ann  Caa.  736;  People  v.  Pitt,  (1902)  169  N.  Y.  521,  62  N.  E.  662,  58 
L.  R.  A.  372,  affirming  64  App.  Div.  316,  72  N.  Y.  S.  191;  In  re  Tuthill,  (1900) 
163  N.  Y.  133,  57  N.  E.  303,  79  A.  S.  R.  574,  49  L.  R.  A.  781,  affirming  36 
App.  Div.  492,  55  N.  Y.  S.  657;  Cayuga  County  v.  State,  (1897)  153  N.  Y. 
279,  47  N.  E.  288;  State  v.  Kings  County,  (1891)  125  N.  Y.  312,  26  N.  E. 
272;  In  re  McPherson,  (1877)  104  N.  Y.  306,  10  N.  E.  685,  58  Am.  Rep.  502; 
Spencer  v.  Merchant,  (1885)  100  N.  Y.  585,  3  N.  E.  682,  affirmed  125  U.  S. 
345,  8  S.  Ct.  921,  31  U.  S.  (L.  ed.)  763;  Genet  v.  Brooklyn,  (1886)  99  N.  Y. 
296,  1  N.  E.  777;  People  v.  Home  Ins.  Co.,  (1883)  92  N.  Y.  328,  affirmed 
134  U.  S.  594,  10  S.  Ct.  693,  33  U.  S.  (L.  ed.)  1025;  Stuart  v.  Palmer,  (1878) 
74  N.  Y.  183,  30  Am.  Rep.  289,  affirming  10  Hun  23;  In  re  Sackett  St.,  (1878) 
74  N.  Y.  95,  affirming  4  Hun  92;  Weismer  v.  Douglas,  (1876)  64  N.  Y.  91, 
21  Am.  Rep.  586,  affirming  4  Hun  201;  In  re  Land  Assessments,  (1875)  60 
N.  Y.  398,  affirming  Brooklyn  v.  Lott,  2  Hun  628;  In  re  Van  Antwerp,  (1874) 
56  N.  Y.  261,  affirming  1  Thomp.  &  C.  423;  Gordon  v.  Comes,  (1872)  47  N.  Y. 
608;  Litchfield  v.  Vernon,  (1869)  41  N.  Y.  123;  Howell  v.  Buffalo,  (1867) 
37  N.  Y.  267;  Brewster  v.  Syracuse,  (1859)  19  N.  Y.  116;  Guilford  v. 
Chenango  County,  (1855)  13  N.  Y.  143,  affirming  18  Barb.  615;  People  v. 
Brooklyn,  (1851)  4  N.  Y.  419,  55  Am.  Dec.  266,  reversing  9  Barb.  535;  Gubner 
V.  McClellan,  (1909)  130  App.  Div.  716,  115  N.  Y.  S.  756?  Matter  of  Flower, 
(1889)  55  Hun  158,  7  N.  Y.  S.  866;  People  v.  Queens  County,  (1888)  48  Hun 
324,  1  N.  Y.  S.  382,  affirmed  (1889)  112  N.  Y.  585,  20  N.  E.  549;  People  v. 
Ulster  County,  (1885)  36  Hun  491.  See  alao  Astor  v.  New  York,  (1875) 
62  N.  Y.  580;  Dyker  Meadow  Land,  etc.,  Co.  v.  Cook,  (1896)  3  App. 
Div.  164,  38  N.  Y.  S.  222,  affirmed  (1899)  159  N.  Y.  6,  6a  N.  E.  690.  See 
infra,  p.  261,  UrUformity  and  p.  264,  Classification, 

Assessments  for  local  improvements. —  The  legislature  is  competent  to 
authorize  a  mimicipal  corporation  to  make  public  improvements  and  to  assess 
the  expense  thereof  among  the  owners  and  occupants  of  the  land  benefited 
by  the  improvement  in  proportion  to  the  amount  of  their  benefit.  In  re 
New  York  City,  (1901)  190  N.  Y.  350,  83  N.  E.  299,  13  Ann.  Cas.  598,  16 
L.  R.  A.  (N.  S.)  335,  modifying  120  App.  Div.  849,  105  N.  Y.  S.  750;  People 
V.  Pitt,  (1902)  169  N.  Y.  521,  62  N.  E.  662,  58  L.  R.  A.  372,  affirming  64 
App.  Div.  316,  72  N.  Y.  S.  191;  McLaughlin  v.  Miller,  (1891)  124  N.  Y.  510, 
26  N.  E.  1104,  affirmed  57  Hun  430,  10  N.  Y.  S.  830;  Spencer  v.  Merchant, 
(1885)  100  N.  Y.  585,  3  N.  E.  682,  affirmed  125  U.  S.  345,  8  S.  Ct.  921, 
31  U.  S.  (L.  ed.)  763;  Genet  v.  Brooklyn,  (1885)  99  N.  Y.  296,  1  N.  E.  777; 
In  re  Church,  (1883)  92  N.  Y.  1;  Stuart  v.  Palmer,  (1878)  74  N.  Y.  183, 
30  Am.  Rep.  289,  affirming  10  Hun  23;  In  re  Sackett  St.,  (1878)  74  N.  Y.  95, 
affirming  4  Hun  92;  In  re  Van  Antwerp,  (1874)  56  N.  Y.  261,  affirming  1 
Thomp.  &  C.  423;  Litchfield  v.  Vernon,  (1869)  41  N.  Y.  123;  Howell  v. 
Buffalo,  (1867)  37  N.  Y.  267;  People  v.  Brooklyn,  (1861)  4  N.  Y.  419; 
People  V.  Buffalo,  (1900)  52  App.  Div.  157,  65  N.  Y.  S.  163,  affirmed  166 
N.  Y.  604,  59  N.  E.  1128;  Matter  of  Flower,  (1889)  S5  Hun  158,  7  N.  Y.  S. 
866;  People  v.  Lohnas,  (1889)  54  Hun  604,  8  N.  Y.  S.  104;  People  v.  Queens 
County,  (1888)  48  Hun  324,  1  N.  Y.  S.  382,  affirmed  in  (1889)  112  N.  Y. 
585,  20  N.  E.  649;  Moron  v.  Troy,  (1877)  9  Hun  540.  See  also  In  re  Prot- 
estant Episcopal  Public  School,  (1864)  31  N.  Y.  574.  And  see  infra,  p.  261, 
Uniformity.  Such  an  assessment  is  a  proper  exercise  of  the  taxing  power 
vested  in  the  state,  and  is  not  in  conflict  with  that  part  of  the  constitution 
which  declares  that  **  no  person  shall  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation."  People  v.  Pitt,  (1902)  169  N.  Y.  621,  62 
N.  E.  662,  58  L.  R.  A.  372,  affirming  64  App.  Div.  316,  72  N.  Y.  S.  191; 
Genet  r.  Brooklyn,  (1885)  99  N.  Y.  296,  1  N.  E.  777;  People  v.  Brooklyn, 
(1851)    4  N.   Y.  419. 
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Reassessment  on  property  benefited  by  improvement. — ^A  statute  authorize 
ing  a  municipal  corporation  to  reassess  the  expense  of  a  public  improvement 
charged  upon  the  owners  and  occupants  of  lands  benefited  thereby,  in  propor- 
tion to  the  amoimt  of  such  benefit,  is  constitutional,  though  passed  after  the 
improvement  has  been  made  and  paid  for  by  the  corporation.  The  court 
said:  "Upon  the  question  of  natural  as  well  as  legal  justice  and  right,  the 
circumstance  that  the  improvements  had  been  paid  for  by  the  city,  and  that 
the  plaintiff  was  in  the  enjoyment  of  them,  before  the  assessment  of  this  tax, 
does  not,  as  I  can  see,  affect  the  apportionment  with  injustice  and  wrong, 
any  more  than  if  it  had  been  made  in  anticipation  of  the  improvements." 
Howell  V.  Buffalo,    (1867)    37  N.  Y.  267. 

Direct  relevy  by  legislature  on  irregular  assessment. —  Where  an  assessment 
for  municipal  improvements  is  irregular,  the  legislature  may  itself  make, 
instead  of  authorizing,  a  reassessment.  In  re  Van  Antwerp,  (1874)  66  N.  Y. 
261,  affirming  1  Thomp.  &  C.  423;  Matter  of  Flower,  (1889)  55  Hun  158, 
7  N.  Y.  S.  866. 

'  Assessment  of  state  lands  for  local  improvements. —  The  legislature  has 
the  power  by  positive  enactment  to  declare  that  the  lands  of  the  state  may 
be  assessed  for  local  improvements.  Accordingly,  the  provision  of  the  charter 
of  the  city  of  Rochester  of  1861  (ch.  143,  Laws  of  1861),  providing  that 
property  which  is  exempted ;  from  taxation  by  the  general  laws  of  the  state 
may  be  assessed  and  taxed  for  local  improvements,  includes  lands  of  the  state, 
and  removes  as  far  as  such  lands  situate  in  said  city  are  concerned,  any 
exemption  then  existing  by  statute  or  otherwise.  Hassan  v.  Rochester, 
(1876)  67  N.  Y.  528. 

Legislative  authority  to  tax  adjoining  town  for  debts  contracted  by  city. — 
It  is  not  "within  the  taxing  power  of  the  legislature  to  compel  one  town, 
city,  or  locality  to  contribute  to  the  payment  of  the  debts  of  another."  Thus, 
it  was  clearly  not  within  the  legislative  authority,  after  awards  had  been 
actually  paid  for  property  taken  for  the  purpose  of  a  public  park,  the  title 
to  which  had  become  vested  in  fee  in  the  city  of  Brooklyn,  and  that  city  and 
its  inhabitants  were  in  the  full  enjoyment  of  the  benefits,  advantages  and 
privileges  which  the  improvement  conferred,  to  compel  the  adjoining  town 
of  Flatbush  to  be  taxed  therefor.  In  re  Land  Assessments,  (1875)  60  N.  Y. 
398,  affirming  Brooklyn  v.  Lott,  2  Hun  628. 

Power  of  legislature  over  action  to  annul  assessment  for  local  improvement. 
—  The  legislature  having  power  absolutely  to  prohibit  an  action  to  set  aside, 
cancel  or  annul  any  assessment  made  for  a  local  improvement,  it  necessarily 
has  power  to  prohibit  the  commencement  of  such  an  action  unless  specified 
conditions  are  complied  with.  It,  therefore,  had  the  power  to  enact  the  pro- 
visions of  the  charter  of  the  city  of  Little  Falls  (Laws  of  1898,  ch.  190,  §  83, 
as  amended  by  Laws  of  1899,  ch.  289),  providing  that  no  such  action  shall  bo 
maintained  by  any  person  unless  "  commenced  within  thirty  days  after  the 
delivery  of  the  assessment  roll  and  warrant  for  such  local  improvement  to 
the  city  treasurer  and  notice  by  him  in  the  official  newspapers  of  the  city  of 
the  receipt  thereof,  and  imless  within  said  thirty  days  an  injunction  shall 
have  been  procured  by  such  person  from  a  court  of  competent  jurisdiction 
restraining  the  common  council  from  issuing  the  assessment  bonds  herein- 
after provided  to  be  issued  for  such  assessment,"  and  such  provision  is  valid 
and  is  a  bar  to  any  action  not  commenced  within  the  time,  and  in  compliance 
with  the  conditions,  therein  prescribed.  Loomis  v.  Little  Falls,  (1903)  176 
N.  Y.  31,  68  N.  E.  105,  affirming  66  App.  Div.  299,  72  N.  Y.  S.  774. 

3.  Purpose. 

Generally. —  Independently  of  any  limitation  in  the  conBtitutiou  on  the 
subject,  the  taxing  power  of  the  legislature  is  not  absolutely  unrestricted 
when  viewed  with  reference  to  the  purposes  for  which  it  may  be  exercised. 
On  the  contrary,  the  power  of  taxatioa^Qaa  be  exercised  only  for  purposes 
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which  in  flome  way  promote  the  public  interest.  Gautier  v.  Ditmar,  (1912) 
204  N.  Y.  20,  97  N.  E.  464,  Ann.  Cas.  1913C  960,  affirming  144  App.  Div.  721, 
129  N.  Y.  S.  834;  People  v.  Ronner,  (1906)  185  N.  Y.  285,  77  N.  E.  1061, 
affirming  110  App.  Div.  816,  97  N.  Y.  S.  550;  In  re  Tuthill,  (1900)  163  N.  Y. 
133,  67  N.  E.  303,  79  A.  S.  R.  574,  49  L.  R.  A.  781,  affirming  36  App.  Div. 
492,  65  N.  Y.  S.  657;  Bush  v.  Orange  County,  (1899)  159  N.  Y.  212,  53  N.  E. 
1121,  79  A.  S.  R.  538,  45  L.  R.  A.  556,  affirming  10  App.  Div.  542,  42  N.  Y.  S. 
417;  Cayuga  County  v.  State,  (1897)  153  N.  Y.  279,  47  N.  E.  288';  Spencer 
V.  Merchant,  (1885)  100  N.  Y.  586,  3  N.  E.  682,  affirming  125  U.  S.  345, 
8  S.  Ct.  921,  31  U.  S.  (L.  ed.)  763;  In  re  Jacobs,  (188«5)  98  N.  Y.  98,  50 
Am.  Rep.  636;  Bertholf  v.  O'Reilly,  (1878)  74  N.  Y.  509,  30  Am.  Rep.  323, 
affirming  8  Hun  16;  Stuart  v.  Palmer,  (1878)  74  N.  Y.  183,  30  Am.  Rep.  289, 
affirming  10  Hun  23;  Weismer  v.  Douglas,  (1876)  64  N.  Y.  91,  21  Am.  Rep. 
586,  affirming  4  Hun  201;  In  re  Land  Assessments,  (1875)  60  N.  Y.  39S, 
affirming  Brooklyn  v.  Lott,  2  Hun  628;  People  v.  Batchellor,  (1875)  53  N.  Y. 
128,  13  Am.  Rep.  480;  Matter  of  Greene,  (1900)  55  App.  Div.  475,  67  N.  Y.  S. 
291,  affirmed  (1901)  166  N.  Y.  485,  60  N.  E.  183;  Matter  of  Straus,  (1899) 
44  App.  Div.  425,  61  N.  Y.  S.  37;  Matter  of  Jensen,  (1899)  44  App.  Div. 
509,  60  N.  Y.  S.  933;  People  v.  Ulster  County,  (1885)  36  Hun  491.  Compare 
Guilford  v.  Chenango  County,  (1855)  13  N.  Y.  143,  affirming  18  Barb.  615. 
And  see  art.  8,  §§  9,  10.  Thus,  chapter  664  of  the  Laws  of  1892,  which 
purports  to  authorize  the  supervisors  of  the  several  counties,  upon  a  petition 
of  a  majority  of  the  taxpayers  of  the  county  or  of  a  city  or  town,  to  raise 
by  ordinary  taxation  the  money  needed  to  pay  any  drafted  man  who  served 
personally  in  the  Civil  War,  or  furnished  a  substitute,  or  paid  commutation 
money,  or  to  the  heirs  of  any  such  man,  the  sum  of  $300,  with  interest, 
transcends  the  taxing  power  of  the  legislature  and  is  unconstitutional  and 
void.  Bush  V.  Orange  County,  (1899)  159  N.  Y.  212,  53  N.  E.  1121,  79 
A.  S.  R.  558,  45  L.  R.  A.  556,  affirming  10  App.  Div.  542,  42  N.  Y.  Supp.  417. 
A  tax  or  assessment  cannot  be  laid  in  the  interest  of  a  private  venture  as 
distinguished  from  a  public  purpose.  In  re  Tuthill,  (1900)  163  K.  Y.  133, 
57  N.  E.  303,  79  A.  S.  R.  574,  49  L.  R.  A.  781,  affirming  36  App.  Div.  492, 
65  N.  Y.  S.  657;  Weismer  v.  Douglas,  (1876)  64  N.  Y.  91,  21  Am.  Rep.  586, 
affirming  4  Hun  201.  See  also  Stuart  v.  Palmer,  (1878)  74  N".  Y.  183, 
30  Am.  Rep.  289,  affirming  10  Hun  23;  Horton  v.  Thomoson,  (1878)  71  N.  Y. 
513,  reversing  7  Hun  452;  People  v.  Batchellor,  (1873)  53  N.  Y.  128,  13 
Am.  Rep.  480.  Thus,  chapter  384,  Laws  of  1895,  allowing  a  landowner  to 
drain  his  agricultural  lands  over  the  lands  of  others  and  providing  for  the 
apportionment  of  the  expenses  so  incurred  between  that  landowner  and 
the  owners  of  other  lands  affected  by  the  drainage  in  proportion  to  the  benefits 
received,  is  unconstitutional,  since  it  authorized  the  imposition  of  a  tax  io 
further  a  private  venture.  The  court  said:  "The  plan  of  the  act  of  1895 
to  permit  the  assessment  of  the  owners  of  the  lands  taken  for  the  construction 
of  a  drain  was,  in  my  opinion,  plainly  void  under  the  state  and  federal 
constitutions,  as  involving  the  power  to  levy  a  tax  for  the  private  purpose 
of  a  landowner.  If  the  legislature  can  enforce  the  construction  of  a  drain 
at  the  instance  of  one  person,  at  the  joint  cost  of  himself  and  of  the  objecting 
landowners,  the  salutary  checks  imposed  upon  legislative  power  for  the  pro- 
tection of  the  citizen  become  valueless."  In  re  Tuthill,  (1900)  163  N.  Y. 
133,  57  N.  E.  303,  79  A.  S.  R.  574,  49  L.  R.  A.  781,  affirming  36  App.  Div. 
492,  55  N.  Y.  S.  657.  In  Bush  v.  Orange  County,  (1899)  159  N".  Y.  212, 
53  N.  E.  1721,  79  A.  S.  R.  538,  45  L.  R.  A.  556,  affirming  10  App.  Div.  ^42, 
42  N.  Y.  S.  417,  this  was  said:  "  The  power  to  impose  taxes,  general  or  local, 
which  rests  with  the  legislature,  is  without  much  express  restriction  in  the 
constitution,  and  yet  even  this  power  cannot  be  said  to  be  absolute.  On 
general  principles  it  has,  at  least,  one  limitation,  and  that  is  that  the  money 
to  be  raised  must  be  required  for  some  purpose  that  in  some  sense,  at  least, 
can  be  said  to  be  public." 
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In  Weigmer  v.  Douglas,  (1876)  61  N.  Y.  91,  the  court  said:  "It  is 
not  needed  that  we  now  deny  that  there  is  no  limitation  whatever  upon  the 
legislative  power  to  tax,  considered  as  to  the  amount  which  shall  be  raised 
thereby,  and  the  subjects  from  which  it  shall  be  raised,  imless  a  limit  is  found 
in  express  constitutional  restrictions.  The  reliance  of  the  people  against 
excessive  taxation,  imjust  in  the  application  of  it  to  the  thing  taxed,  must 
be  in  the  character  of  their  legislative  representatives,  and  their  remedy 
when  tha^  reliance  fails  must  be  found  in  the  power  to  displace  and  change 
them  at  recurring  intervals.  When,  however,  we  come  to  deal  with  the 
power  of  taxation  in  reference  to  the  purposes  for  which  it  is  to  be  exercised, 
we  may  not  admit  so  much.  It  cannot  but  be  conceded  that  there  is  an 
end  to  it  somewhere.  Every  mind  must  be  able  to  conceive  of  some  legisla- 
tive attempt  to  exercise  fhis  great  and  extensive  power,  which  would  fail 
to  find  warrant  either  in  our  written  constitution  or  in  any  inherent  govern- 
mental authority,  and  which  the  owner  of  property  subjected  to  it  would 
have  a  right  to  resist.  To  use  the  not  imcommon  illustration,  it  must  be 
far  beyond  the  reach  of  real  legislative  authority  to  take  the  property  of  A, 
or  of  A  and  some,  many,  or  all  others,  and  give  it  to  B,  when  there  is  no  legal, 
equitable,  just  or  moral  obligation  to  render  unto  B  one  farthing.  But 
to  tax  A  and  the  others  to  raise  money  to  pay  over  to  B,  is  onjy  a  way  of 
taking  their  property  for  that  purpose.  If  A  may  of  right  resist  this/  as 
surely  he  may,  how  is  he  to  make  resistance  effective  and  peaceable  save 
through  the  courts,  which  are  set  to  be  his  guardians?  How  may  the  courts 
^ard  and  aid  him,  unless  they  have  the  power,  upon  his  complaint,  to 
examine  into  the  legislative  act,  and  to  determine  whether  the  extreme 
boundary  of  legislative  power  has  been  reached  and  passed?  '  So  that  the 
legislature  is  not  sole,  supreme  and  unrestrainable  therein,  and  the  courts 
are  not  debarred;  but  may,  as  a  co-ordinate  branch  of  the  government, 
scrutinize  and  measure  the  legislative  act;  always  keeping  in  mind,  that  the 
legislature  is  the  primary  authority  which  is  to  inquire,  what  is  a  proper 
purpose  for  the  application  of  money  to  be  raised  by  taxation,  and  the  neces- 
sity of  taxation  to  subserve  it,  and  that  it  must  be  quite  clear  that  it  has 
erred  before  the  courts  can  arrest  the  consequences  of  its  action." 

Review  by  courts. —  The  legislative  power  of  taxation  being  limited  in  Hs 
exercise  to  purposes  that  are  public  in  their  nature,  it  is  within  the  province 
of  the  courts  to  examine  and  to  determine  whether,  in  a  particular  case,  the 
extreme  boimdary  of  legislative  power  has  been  reached  and  passed.  Weismer 
T.  Douglas,  (1876)  64  N.  Y.  91,  21  Am.  Rep.  586,  affirmed  4  Hun  201; 
Matter  of  Straus,  (1899)  44  App.  Div.  425,  61  N.  Y.  S.  37.  Compare  Guil- 
ford V.  Chenango  County,  (1855)  13  N.  Y.  143,  affirming  18  Barb.  615. 
However,  it  must  appear  quite  clearly  that  the  legislature  has  erred  before 
the  courts  can  arrest  the  consequences  of  its  action  on  this  score.  Weismer 
V.  Douglas,  (1876)  64  N.  Y.  91,  21  Am.  Rep.  586,  affirming  4  Hun  201.  "Nor 
are  the  courts  without  some  rule,  to  guide  them  in  their  scrutiny.  It  is  a 
general  rule  that  the  legitimate  object  of  raising  money  by  taxation  is  for 
public  purposes  and  the  proper  needs  of  government,  general  and  local,  state 
and  municipal.  When  we  come  to  ask,  in  any  case,  what  is  a  public  purpose, 
the  answer  is  not  always  ready,  nor  easily  to  be  found.  It  is  to  be  conceded 
tiiAt  no  pinched  or  meager  sense  may  be  put  upon  the  words,  and  that  if 
the  purpose  designated  by  the  legislature  lies  so  near  the  border  line  as  that 
it  may  be  doubtful  on  which  side  of  it  it  is  domiciled,  the  courts  may  not 
set  their  judgment  against  that  of  the  law  makers."  Weismer  v.  Douglas, 
(1876)   64  N.  Y.  91,  21  Am.  Rep.  586,  affirming  4  Hun  201. 

4.  Uniforrmiy, 

Equality  and  uniformity  of  taxation  generally. —  Absolute  equality  in  lay- 
ing burdens  of  taxation,  as  shown  by  experience,  is  impossible  of  attainment, 
and  it  is  not  an  insuperable  objection  to  a  law  that  it  does  not  accomplish 
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that  result.  People  v.  Ronner,  (1906)  185  N.  Y.  285,  77  N.  E.  1061,  aflfirming 
110  App.  Div.  816,  97  N.  Y.  S.  650;  Bryant  v.  Palmer,  (1897)  152  N.  Y.  412, 
46  N.  E.  851,  affirming  16  App.  Div.  86,  44  N.  Y.S.  301;  Genet  v.  Brooklyn, 
(1885)  99  N.  Y.  296,  1  N.  E.  777;  People  v.  Home  Ins.  Co.,  (1883)  92  N.  Y. 
328,  affirmed  134  U.  S.  694,  10  S.  Ct.  693,  33  U.  S.  (L.  ed.)  1025;  Gordon 
V.  Cornes,  (1812)  47  N.  Y.  608;  Litchfield  v.  Vernon,  (1869)  41  N.  Y.  123; 
People  V.  Gilon,  (1901)  66  App.  Div.  25,  72  N.  Y.  S.  1041.  See  also  People 
V.  Fitch,  (1895)  148  N.  Y.  71,  42  N.  E.  620,  modifying  89  Hq^  310,  35 
N.  Y.  S.  193.  "There  is  no  constitutional  guaranty  that  taxation  shall  be 
just  and  equal,  although  a  law  plainly  departing  from  the  principle  of 
equality  in  the  distribution  of  public  burdens,  would  be  justly  obnoxious 
as  contrary  to  natural  equity,  and  as  practical  confiscation."  Genet  v. 
Brooklyn,  (1885)  99  N.  Y.  296,  1  N.  E.  777.  To  the  same  effect,  Stuart  v. 
Pahner,  (1878)  74  N.  Y.  183,  30  Am.  Rep.  289;  Gordon  v.  Cornes,  (1872)  47 
N.  Y.  608.  And  see  infra,  p.  264,  Classification,  In  Stuart  v.  Palmer,  supra, 
the  court  said :  **  It  is  not  disputed  that  the  legislature  has  unlimited  power 
(except  as  restrained  by  the  Federal  Constitution)  to  impose  taxes  and 
assessments  for  public  purposes.  It  may  impose  taxes  upon  all  property 
within  the  state;  and  in  such  cases  the  owners  are  supposed  to  receive  a 
compensation  for  the  burdens  thus  imposed  in  the  protection  and  benefits 
of  the  government  under  which  they  live.  It  may  impose  taxes  upon  local 
divisions  of  the  state  for  the  purposes  of  local  government,  and  all  the 
citizens  residing  in  the  locality  must  bear  the  burdens,  as  they  all  receive 
the  benefits  of  the  local  government.  It  may  cause  or  authorize  local  improve- 
ments to  be  made  and  authorize  the  expense  thereof  to  be  assessed  upon 
the  land  benefited  thereby.  But  in  all  cases  there  must  be  apportionment 
of  the  burdens,  either  among  all  the  property-o>vners  of  the  state,  or  of  the 
local  division  of  the  state,  or  the  property-owners  specially  benefited  by  the 
improvements.  In  either  case,  if  one  is  required  to  pay  more  than  his  share, 
he  receives  no  corresponding  benefit  for  the  excess,  and  that  may  properly 
be  styled  extortion  or  confiscation.  A  tax  or  assessment  upon  property 
arbitrarily  imposed,  without  reference  to  some  system  of  just  apportion- 
ment, could  not  be  upheld.  Assessments  for  local  improvements  can  be  justi- 
fied only  upon  the  theory  that  the  lands  upon  which  they  are  laid  are  speci- 
ally benefited  by  the  improvements  for  which  they  are  laid  and  hence  ought 
to  bear  the  burden  rather  than  property  generally;  and  if  a  law  should 
authorize  such  assessments  to  be  laid,  without  reference  to  benefits,  it 
would  either  take  property  for  the  public  good,  without  compensation,  or 
it  would  tedce  property  from  one  person  for  the  direct  benefit  of  another; 
and  in  either  aspect  it  would  be  unconstitutional."  In  Gordon  v.  Cornes, 
supra,  the  court  said:  "It  would  be  going  too  far  to  deny  that  the  pro- 
visions of  the  constitution,  which  declare  that  no  person  shall  be  deprived 
of  property  without  the  due  process  of  law,  and  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation,  would  afford  pro- 
tection to  the  citizen  against  impositions  made  nominally  in  the  form  of 
taxes,  but  which  were  in  fact  forced  levies  upon  individuals  or  confiscations 
of  private  property;  as  for  instance,  if  the  general  expenses  of  the  govern- 
ment of  the  state,  or  of  one  of  its  municipal  divisions,  should  be  levied 
upon  the  property  of  an  individual  or  set  of  individuals,  or  perhaps  upon 
a  particular  district.  Cases  of  this  description  might  be  imagined  in  which 
an  act  would  fall  within  the  express  prohibitions  of  the  constitution.  But  to 
raise  the  constitutional  question  would  require  an  extreme  case,  where  no 
apportionment  of  the  tax  with  reference  to  benefit  should  be  attempted,  and 
no  discretion  on  the  subject  exercised,  but  one  set  of  individuals  or  one 
district  should  be  confessedly  and  arbitrarily  required  to  pay  for  benefits 
conferred  upon  others  who  bore  no  proportion  of  the  burden.  No  such  ques- 
tion arises  where  a  tax  is  imposed  upon  a  particular  locality  to  aid  in  a 
public  purpose  which  the  legislature  may  reasonably  regard  as  a  benefit  to 
that  locality  as  well  as  to  the  state  at  large.     When  the  legislature  has 
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proceeded  upon  the  ground  of  such  mutual  benefits^  and  has  undertaken 
to  make  the  apportiomment,  inequality  in  the  apportionment  of  the  expenses 
of  the  undertaking,  with  reference  to  the  benefits  resulting  respectively  to 
the  state  and  to  the  locality,  cannot  be  alleged  for  the  purpose  of  impugning 
the  validity  of  the  act." 

Review  by  judiciary  of  unequal  taxation. —  The  remedy  against  unwise  or 
unjust  modes  of  taxation  is  to  be  sought  from  the  legislative  department  of 
the  government,  and  not  from  the  judiciary.  People  v.  Ronner,  (1906)  185 
N.  Y.  285,  77  N.  E.  1061,  affirming  110  App.  Div.  816,  97  N.  Y.  S.  660;  People 
V.  Reardon,  (1906)  184  N.  Y.  431,  77  N.  E.  970,  112  A.  S.  R.  628,  6  Ann. 
Cas.  516,  1  L.  R.  A.  (N.  S.)  161,  affirming  110  App.  Div.  821,  97  N.  Y.  S. 
635,  affirmed  204  U.  S.  152,  27  S.  Ct.  188,  61  U.  S.  (L.  ed.)  416,  9  Ann. 
Cas.  736;  People  v.  Pitt,  (1902)  169  N.  Y.  521,  62  N.  E.  662,  68  L.  R.  A. 
372,  affirming  64  App.  Div.  316,  72  N.  Y.  S.  191;  In  re  Tuthill,  (1900)  163 
N.  Y.  183,  67  N.  E.  303,  79  A.  S.  R.  674,  49  L.  R.  A.  781,  affirming  36  App. 
Div.  492,  65  N.  Y.  S.  667;  Bryant  v.  Palmer,  (1897)  152  N.  Y.  412,  46  N.  E. 
851,  affirming  16  App.  Div.  861,  44  N.  Y.  S.  301;  People  v.  Fitch,  (1896) 
148  N.  Y.  71,  42  N.  E.  520,  modifying  89  Hun  310,  35  N.  Y.  S.  193;  State 
V.  Kings  County,  (1891)  126  N.  Y.  312,  26  N.  E.  272;  Spencer  v.  Merchant, 
(1886)  100  N.  Y.  686,  3  N.  E.  682,  affirmed  126  U.  S.  346,  8  S.  Ct.  921,  31 
U.  S.  (L.  ed.)  763;  Genet  v.  Brooklyn,  (1885)  99  N.  Y.  296,  1  N.  B.  777; 
People  V.  Home  Ins.  Co.,  (1883)  92  N.  Y.  328,  affirmed  134  U.  S.  594,  10 
S.  Ct.  693,  33  U.  S.  (L.  ed.)  1026;  In  re  Sackett  St.,  (1878)  74  N.  Y.  95, 
affirming  4  Hun  92;  Weismer  v.  Douglas,  (1876)  64  N.  Y.  91,  21  Am.  Rep. 
586,  affirming  4  Hun  201;  In  re  Van  Antwerp,  (1874)  66  N.  Y.  261,  affirming 
1  Thomp.  &  C.  423;  Gordon  v.  Comes,  (1872)  47  N.  Y.  608;  Litchfield  v. 
Vernon,  (1869)  41  N.  Y.  123;  Darlington  v.  New  York,  (1866)  31  N.  Y. 
164,  88  Am.  Dec.  248,  affirming  2  Robt.  274;  Brewster  v.  Syracuse,  (1859) 
19  N.  Y.  116;  People  v.  Brooklyn,  (1851)  4  N.  Y.  419,  55  Am.  Dec.  266; 
Dyker  Meadow  Land,  etc.,  Co.  v.  Cook,  (1896)  3  App.  Div.  164,  38  N.  Y.  S. 
222,  affirmed  159  N.  Y.  6,  63  N.  E.  690;  People  v.  Queens  County,  (1888) 
48  Hun  324,  1  N.  Y.  S.  382,  affirmed  (1889)  112  N.  Y.  585,  20  N.  E.  549. 
See  also  Gubner  v.  McClellan,  (1909)  130  App.  Div.  716,  116  N.  Y.  S.  756. 
fn  Gordon  v.  Comes,  supra,  this  was  said:  "To  undertake  to  review  the 
action  of  the  legislature  .  ,  .  and  to  enforce  by  judicial  power,  absolute 
equality  of  taxation,  or  to  declare  a  law  unconstitutional  on  the  ground  that 
a  locality  is  taxed  for  what  might  seem  to  the  court  more  than  its  just 
proportion  of  an  expenditure  for  a  public  purpose,  would  be  a  usurpation  of 
the  province  of  the  legislature." 

Reimbursement  by  legislature  for  inequitable  apportionment. —  "In  the 
apportionment  of  public  burdens,  exact  equality  is  generally  impracticable, 
and  in  some  cases  great  injustice  is  done.  It  is  clearly  within  the  scope  of 
legislative  power  to  rectify  wrongs  of  this  character,  and  if,  in  the  opinion 
of  the  legislature,  one  county  or  political  division  has  been  locally  assessed 
and  paid,  which  in  equity  should  have  been  charged  upon  the  whole  state, 
there  can  be  no  doubt  that,  in  the  absence  of  constitutional  limitation,  the 
legislature  may  remedy  the  injustice  and  direct  reimbursement  out  of  the 
treasury  of  the  state."  Cayuga  County  v.  State,  (1897)  163  N.  Y.  279,  47 
N.  E.  288.  Accordingly,  the  enactment  of  chapter  428,  Laws  of  1885,  author- 
izing the  Board  of  Claims  to  audit  the  claim  of  Cayuga  county  for  moneys 
expended  in  1873-1877  in  the  trials  of  convicts  in  the  Auburn  state  prison, 
for  crimes  committed  in  the  prison,  was  within  the  scope  of  the  legislative 
power  over  taxation.  Cayuga  County  v.  State,  (1897)  163  N.  Y.  279,  47 
N.  E.  288.    See  art.  8,  §  9. 

Double  taxation. —  The  legislature  may  in  its  discretion  impose  double 
taxes  or  lay  taxes  beyond  the  capacity  of  the  property  taxed  to  bear,  pro- 
vided the  intent  to  do  so  is  clearly  evident.  Woodruff  v.  Oswego  Starch 
Factory,  (1903)  177  N.  Y.  23,  68  N.  E.  994,  affirming  70  App.  Div.  481,  74 
N.  Y.  S.  961;   People  v.  Coleman,    (1892)    135  N.  Y.  231,  31  N.  E.  1022; 
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People  V.  Home  Ins.  Co.,  (1883)  92  N.  Y.  328,  affirmed  134  U.  S.  594,  10 
S.  Ct.  593,  33  U.  S.  (L.  ed.)  1025;  People  v.  Gilon,  (1901)  66  App.  Div.  25, 
72  N.  Y.  S.  1041;  People  v.  Roberts,  (1898)  32  App.  Div.  113,  52  N.  Y.  S. 
859,  affirmed  (1898)  157  N.  Y.  677,  51  N.  E.  1093;  People  v.  Campbell, 
(1893)  70  Hun  507,  24  N.  Y.  S.  208.  "In  performing  the  duty  of  levying 
taxes  for  the  support  of  government,  state  legislatures  may,  in  the  exercise 
of  their  undoubted  power,  impose  double  taxes  or  lay  burdens  beyond  the 
financial  capacity  of  the  classes  taxed,  and  however  impolitic  or  unwise  such 
a  course  would  be,  the  courts  have  no  right  to  interfere  with  the  exercise 
of  the  legislative  discretion."  People  v.  Home  Ins.  Co.,  (1883)  92  N.  Y.  328, 
affirmed   134  U.  S.  594,  10  S.  Ct.  593,  33  U.  S.  (L.  ed.)   1025;  People  v.  Gilon, 

(1901)  66  App.  Div.  25,  72  N.  Y.  S.  1041. 

5.  Classification. 

Generally. —  While  the  legislature  has  the  power  to  classify  as  it  sees  fit 
by  imposing  a  heavy  burden  on  one  class  of  persons  or  property  and  no 
burden  at  all  upon  others,  all  persons  and  property  in  the  same  situation 
or  class  must  be  treated  alike  and  the  tax  must  be  imposed  equally  upon 
all  such  people  or  property.  People  v.  Jenkins,  (1911)  202  N,  Y.  53,  94 
N.  E.  1065,  35  L.  R.  A.  (N.  S.)  1079,  reversing  140  App.  Div.  786,  126 
N.  Y.  S.  817;  In  re  Keeney,  (1909)  194  N.  Y.  281,  87  N.  E.  428,  affirming 
128  App.  Div.  893,  112  N.  Y.  S.  1148;  People  v.  Mensching,  (1907)  187  N.  Y. 
8,  79  N.  E.  884,  10  Ann.  Cas.  101,  10  L.  R.  A.  (N.  S.)  625,  affirming  116 
App.  Div.  893,  101  N.  Y.  S.  1138;  People  v.  Reardon,  (1906)  184  N.  Y.  431, 
77  N.  E.  970,  112  A.  S.  R.  628,  6  Ann.  Cas.  515,  1  L.  R.  A.  (N.  S.)  161, 
affirming  110  App.  Div.  821,  97  N.  Y.  S.  535,  affirmed  204  U.  S.  152,  27  S.  Ct, 
188,  51  U.  S.  (L.  ed.)  415,  9  Ann.  Cas.  736;  In  re  New  York,  (1907)  190 
N.  Y.  350,  83  N.  E.  299,  13  Ann.  Cas.  598,  16  L.  R.  A.  (N.  S.)  335,  modifying 
120  App.  Div.  849,  105  N.  Y.  S.  750;  People  v.  Ronner,  (1906)  185  N.  Y. 
285,  77  N.  E.  1061,  affirming  110  App.  Div.  816,  97  N.  Y.  S.  550;  In  re  PeU, 

(1902)  171  N.  Y.  48,  63  N.  E.  789,  89  A.  S.  R.  791,  67  L.  R.  A.  640,  reversing 
60  App.  Div.  286,  70  N.  Y.  S.  196.  See  also  In  re  McPherson,  (1877)  104 
K  Y.  306,  10  N.  E.  685,  68  Am.  Rep.  602;  Stuart  v.  Pahner,  (1878)  74 
N.  Y.  183,  30  Am.  Rep.  289,  affirming  10  Hun  23;  Gordon  v.  Comes,  (1872) 
47  N.  Y.  608.  Arbitrary  selection  cannot  be  justified  by  calling  it  classifica- 
tion. The  equal  protection  commanded  by  the  14th  amendment  to  the 
Federal  Constitution  forbids  it.  In  re  Keeney,  (1909)  194  N.  Y.  281,  87 
N.  E.  428,  affirming  128  App.  Div.  893,  112  N.  Y.  S.  1148;  In  re  New  York, 
(1907)  190  N.  Y.  350,  83  N.  E.  299,  13  Ann.  Cas.  598,  16  L.  R.  A.  (N.  S.) 
335,  modifying  120  App.  Div.  849,  105  N.  Y.  S.  750;  People  v.  Mensching, 
(1907)  187  N.  Y.  8,  79  N.  E.  884,  10  Ann.  Cas.  101,  10  L.  R.  A.  (N.  S.)  625, 
affirming  115  App.  Div.  893,  101  N.  Y.  S.  1138;  People  v.  Reardon,  (1906) 
184  N.  Y.  431,  77  N.  E.  970,  112  A.  S.  R.  628,  6  Ann.  Cas.  515,  1  L.  R.  A. 
(N.  S.)  161,  affirming  110  App.  Div.  821,  97  N.  Y.  S.  535,  affirmed  204  U.  S. 
152,  27  S.  Ct.  188,  51  U.  S.  (L.  ed.)  415,  9  Ann.  Cas.  736;  In  re  Pell,  (1902) 
171  N.  Y.  48,  63  N.  E.  789,  89  A.  S.  R.  791,  57  L.  R.  A.  540,  reversing  60 
App.  Div.  286,  70  N.  Y.  S,  196.  See  also  Stuart  v.  Palmer,  74  N.  Y.  183,  30 
Am.  Rep.  289,  affirming  10  Hun  23. 

Thus,  while  the  legislature  may  impose  the  cost  of  an  improvement 
upon  the  owners  of  property  specially  benefited  thereby,  all  owners  must 
be  treated  alike,  and  where  it  arbitrarily  selects  one  or  more  and  exempts 
the  others,  depending  upon  accidental  circumstances  which  have  no  just 
relation  to  the  liability  or  immunity  of  the  parties,  its  act  is  void.  In  re 
New  York,  (1907)  190  N.  Y.  350,  83  N.  E.  299,  13  Ann.  Cas.  598,  16  L.  R.  A. 
(N.  S.)  335,  modifying  120  App.  Div.  849,  105  N.  Y.  S.  750.  In  People 
V.  Reardon,  supra,  this  was  said :  "  The  legislature  has  power  to  classify 
as  it  sees  fit  by  imposing  a  heavy  burden  on  one  of  property  and  no  burden 
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at  all  upon  others,  the  remedy  for  injudicious  action  being  in  the  hands  of 
the  people,  not  of  the  courts.  Arbitrary  selection  and  discrimination  charac- 
terize the  history  of  legislation,  both  state  and  national,  with  reference  to 
taxation,  yet,  when  all  persons  and  property  in  the  same  class  are  treated 
alike,  it  has  uniformly  been  sustained  both  by  the  state  and  federal  courts. 
The  tax  on  tobacco,  on  oleomargarine  and  the  like  is  not  less  arbitrary  or  dis- 
criminating than  the  tax  in  question.  While  a  tax  upon  a  particular  house, 
or  horse,  or  the  houses  or  horses  of  a  particular  man,  or  on  the  sale  thereof, 
would  obviously  invade  a  constitutional  right,  still  a  tax  upon  all  houses, 
leaving  barns  and  business  buildings  untaxed,  or  upon  all  horses  or  the  sale, 
thereof,  leaving  sheep  and  cows  untaxed,  however  unwise,  would  be  within 
the  power  of  the  legislature.  This  is  true  of  a  tax  on  all  houses  with  *  more 
than  one  chimney,'  or  'with  more  than  one  hearth-stone,'  or  on  all  race- 
horses. The  power  of  taxation  necessarily  involves  the  right  of  selection, 
which  is  without  limitation,  provided  all  persons  in  the  same  situation  are 
treated  alike  and  the  tax  imposed  equally  upon  all  property  of  the  class  to 
which  it  belongs."  In  People  v.  Mensching,  (1907)  187  N.  Y.  8,  79  N.  E. 
884,  10  Ann.  Cas.  101,  10  L.  R.  A.  (N.  S.)  625,  affirming  115  App.  Div.  893, 
101  N.  Y.  S.  1138,  this  was  said:  "While  the  legislature  has  wide  latitude 
in  classification  its  power  in  that  regard  is  not  without  limitation,  for  the 
classification  must  have  some  basis,  reasonable  or  unreasonable,  other  than 
mere  accident,  whim  or  caprice.  There  must  be  some  support  of  taste,  policy, 
difference  of  situation  or  the  like,  some  reason  for  it  even  if  it  is  a  poor  one. 
While  the  state  can  tax  some  occupations  and  omit  others,  can  it  tax  only 
such  members  of  a  calling  as  have  blue  eyes  or  black  hair?  We  have  said 
that  it  could  tax  horses  and  leave  sheep  imtaxed,  but  does  not  follow  that 
it  could  tax  white  horses  and  omit  all  others,  or  tax  the  sale  of  certificates 
printed  on  white  paper  and  not  those  on  yellow  and  brown.  While  one  class 
may  be  made  of  horses  and  another  of  sheep,  or  even  a  class  made  of  race 
horses,  owing  to  the  use  made  of  them,  without  a  shock  to  common  sense,  a 
classification  limited  to  white  horses  would  be  so  arbitrary  as  to  amount  to 
tyranny,  because  there  would  be  no  semblance  of  reason  for  it.  A  reason 
might  be  advanced,  although  specious  and  unsound,  for  taxing  Holstein  bulls 
and  no  others,  but  could  even  a  sophist  argue  in  favor  of  taxing  Holstein 
steers  and  no  others,  since  they  are  incapable  of  reproduction  ? " 

Stock  transfer  tax.— The  Stock  Transfer  Tax  Act  (Laws  of  1905,  ch.  241), 
which  imposes  a  tax,  not  upon  property,  but  upon  ics  transfer,  being  uniform 
in  its  operation  upon  all  transfers  of  the  class  named  and  upon  all  persons 
making  such  transfers  within  the  state,  is  not  obnoxious  to  the  State  or 
Federal  Constitution  as  being  so  arbitrary,  discriminating  and  imreasonable 
in  taxing  the  transfer  of  one  class  of  property  only,  as  to  deprive  certain 
persons  of  their  property  without  due  process  of  law,  and  denying  to  them 
the  equal  protection  of  the  laws.  People  v.  Reardon,  (1906)  184  N.  Y.  431, 
77  N.  E.  970,  112  A.  S.  R.  628,  6  Ann.  Cas.  515,  1  L.  R.  A.  (N.  S.)  161, 
affirming  110  App.  Div.  821,  97  N.  Y.  S.  535,  affirmed  204  U.  S.  152,  27 
S-  Ct.  188,  51  U.  S.  (L.  ed.)  415,  9  Ann.  Cas.  736.  However,  section  1  of 
chapter  414  of  the  Laws  of  1906,  which  purports  to  amend  the  Stock  Transfer 
Tax  Act  (§  315  of  the  Tax  Law,  as  amended  by  ch.  241  of  the  Laws  of  1905), 
and  imposes  a  tax  of  two  cents  "  on  each  share  of  one  hundred  dollars  of 
face  value  or  fraction  thereof,"  instead  of  "  on  each  hundred  dollars  of  face 
value  or  fraction  thereof,"  as  provided  by  the  Act  of  1905,  taxes  the  sale  of 
all  shares  of  the  face  value  of  any  fraction  of  one  hundred  dollars.  The 
tax  is  measured  by  the  number  of  shares  regardless  of  face  value,  instead  of 
by  the  face  value  of  the  shares  sold,  i.  e.,  the  sale  of  one  hundred  shares  of 
the  face  value  of  ten  dollars  is  taxed  two  dollars,  while  the  sale  of  ten  shares 
of  the  face  value  of  one  hundred  dollars  is  taxed  twenty  cents,  the  shares 
sold  in  each  case  being  worth  the  same  amount.  All  corporate  shares  are 
placed  in  a  class,  but  all  members  of  the  clajis  are  not  treated  alike.  With- 
out method  or  order  or  reason  the  statute  bears  heavily  upon  some  and  lightly 
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upon  others  in  the  same  situation.  This  is  not  classification  but  arbitrary 
or  accidental  selection,  and  the  amendment  is  therefore  void.  People  v. 
Mensching,  (1907)  187  N.  Y.  8,  79  N.  E.  884,  10  Ann.  Cas.  101,  10  L.  R.  A. 
(N.  S.)  625,  affirming  116  App.  Div.  893,  101  N.  Y.  S.  1138.  In  the  case 
last  cited,  the  court  said:  ''Granting  the  almost  unlimited  power  of  the 
legislature  to  classify  as  it  sees  fit,  still  there  is  no  plausible  or  possible 
reason  why  one  hundred  acres  in  a  single  field  should  not  pay  the  same  tax 
as  one  hundred  acres  of  equal  value  in  ten  fields.  It  seems  equally  clear 
that  no  distinction  in  liability  to  taxation  can  be  drawn  between  ten  shares 
of  the  face  value  of  one  hundred  dollars  each  and  one  hundred  shares  of  the 
face  value  of  ten  dollars  each." 

Transfer  tax  on  vested  residuary  estates. —  Chapter  76  of  the  Laws  of  1899, 
providing  for  a  tax  upon  remainders  and  reversions  which  had  vested  prior 
to  June  30,  1885,  upon  their  coming  into  actual  possession  or  enjoyment  is 
unconstitutional  for  the  reason  that  it  discriminates  against  a  limited  class 
of  remaindermen  and  apportions  the  burden  unequally  among  the  owners  of 
estates  sought  to  be  taxed.  In  re  Pell,  (1902)  171  N.  Y.  48,  63  N.  E.  789, 
89  A.  S.  R.  791,  57  L.  R.  A.  640,  reversing  60  App.  Div.  286,  70  N.  Y.  S. 
196. 

Mortgage  tax  law. —  The  statute  (Laws  of  1906,  ch.  729)  providing  for  the 
taxation  of  debts  secured  by  mortgages,  the  proceeds  of  such  tax  to  belong, 
one-half  to  the  state  and  one-half  to  the  particular  locality  in  which  the  tax 
is  collected,  is  not  unconstitutional  as  violative  of  the  provisions  of  sec- 
tion 1  of  article  14  of  the  Constitution  of  the  United  States  in  that  it  denies 
to  the  holders  of  mortgages  recorded  after  July  1,  1905,  the  equal  protection 
of  the  law  because  a  different  rule  of  taxation  applies  thereunder  to  mort- 
gages recorded  after  that  date  from  that  which  applies  to  mortgages  recorded 
before  that  date.  The  tax  is  laid  as  an  equal  burden  upon  all  whose  property 
has  been  brought  into  a  designated  class  for  the  purpose  of  taxation  and 
according  to  a  common  ratio;  there  is  no  discrimination  and  the  exaction  is 
equal;  there  is  no  arbitrary  selection  from  a  class  of  property  holders  for 
taxation,  but  there  is  a  date  fixed  after  which  investments  in  mortgages, 
when  made,  constitute  new  subjects  for  taxation.  People  v.  Ronner,  (1906) 
186  N.  Y.  286,  77  N.  E.  1061,  affirming  110  App.  Div.  816,  97  N.  Y.  S.  560. 

§  2.  Senators  and  assemblymen;  number  and  terms. 

The  Senate  shall  consist  of  fifty  members,  except  as  herein- 
after provided.  The  senators  elected  in  the  year  one  thousand 
eight  hundred  and  ninety-five  shall  hold  their  oflSces  for  three 
years,  and  their  successors  shall  be  chosen  for  two  years.  The 
Assembly  shall  consist  of  one  hundred  and  fifty  members,  who 
shall  be  chosen  for  one  year. 

Senate:  Const.  1777,  Art.  X;  amended  1801;  amended.  Const.  1821,  Art.  I, 
§  2;  amended.  Const.  1846,  Art.  Ill,  §  2;  amended.  Const.  1894,  Art.  Ill,  §  2. 

Assembly:  Const.  1777,  Art.  IV;  amended  1801;  amended.  Const.  1821, 
Art.  1,  §  2;  amended.  Const.  1846,  Art.  Ill,  §  2;  amended^  Const.  1894, 
Art.  Ill,  §  2. 

§  3.  Senate  districts. 

The  state  shall  be  divided  into  fifty  districts  to  be  called  senate 
districts,  each  of  whom  shall  choose  one  senator.  The  districts 
shall  be  numbered  from  one  to  fifty,  inclusive. 
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District  number  one  (1)  shall  consist  of  the  counties  of  Suffolk 
and  Richmond. 

District  number  two  (2)  shall  consist  of  the  county  of  Queens. 

District  number  three  (3)  shall  consist  of*  that  part  of  the 
county  of  Kings  comprising  the  first,  second,  third,  fourth,  fifth 
and  sixth  wards  of  the  city  of  Brooklyn- 
District  number  four  (4)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  seventh,  thirteenth,  nineteenth 
and  twenty-first  wards  of  the  city  of  Brooklyn. 

District  number  five  (5)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighth,  tenth,  twelfth  and  thirtieth 
wards  of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brook- 
lyn which  was  formerly  the  town  of  Gravesend. 

District  number  six  (6)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn.^ 

District  number  seven  (7)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteenth,  sixteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

.  District  number  eight  (8)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  twenty-third,  twenty-fourth, 
twenty-fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and 
the  town  of  Flatlands. 

District  number  nine  (9)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty- 
seventh  and  twenty-eighth  wards  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shall  consist  of  that  part  of  the 
county  of  New  York  within  and  bounded  by  a  line  beginning 
at  Canal  street  and  the  Hudson  river,  and  running  thence  along 
Canal  street,  Hudson  street,  Dominick  street,  Varick  street, 
Broome  street,  Sullivan  street.  Spring  street,  Broadway,  Canal 
street,  the  Bowery,  Division  street.  Grand  street,  and  Jackson 
street,  to  the  East  river  and  thence  around  the  southern  end  of 
Manhattan  island,  to  the  place  of  beginning,  and  also  Governor's, 
Bedloe's  and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten;  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Broad- 
way and  Canal  street,  and  running  thence  along  Broadway, 
Fourth  street,  the  Bowery  and  Third  avenue,  St.  Mark's  place, 
Avenue  A,  Seventh  street,  Avenue  B^  Clinton  street,  Rivington 
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street,  Norfolk  street,  Division  street.  Bowery  and  Canal  street 
to  the  place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ten  and 
eleven,  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  East  river  and  running  thence  through  Jackson 
street,  Grand  street,  Division  street,  Norfolk  street,  Rivington 
street,  Clinton  street.  Avenue  B,  Seventh  street.  Avenue  A,  St 
Mark's  place.  Third  avenue.  East  Fourteenth  street  to  the  East 
river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and 
within  and  bounded  by  a  line  beginning  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  running  thence  along  Canal  street, 
Hudson  street,  Dominick  street,  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street,  Broadway,  Fourth  street,  the 
Bowery  and  Third  avenue  Fourteenth  street,  Sixth  avenue.  West 
Fifteenth  street,  Seventh  avenue.  West  Nineteenth  street,  Eighth 
avenue,  West  Twentieth  street,  and  the  Hudson  river,  to  the  place 
of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  running  thence  along 
East  Fourteenth  street,  Irving  place.  East  Nineteenth  street, 
Third  avenue.  East  Twenty-third  street,  Lexington  avenue,  East 
Fifty-third  street.  Third  avenue.  East  Fifty-second  street,  and 
the  East  river,  to  the  place  of  beginning. 

District  number  fifteen  (15)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  West 
Fourteenth  street  and  Sixth  avenue,  and  running  thence  along 
Sixth  avenue.  West  Fifteenth  street.  Seventh  avenue.  West 
Fortieth  street.  Eighth  avenue,  and  the  transverse  road  across 
Central  park  at  Ninety-seventh  street.  Fifth  avenue,  East  Ninety- 
sixth  street,  Lexington  avenue.  East  Twenty-third  street.  Third 
avenue.  East  Nineteenth  street,  Irving  place,  and  Fourteenth 
street,  to  the  place  of  beginning. 

District  number  sixteen  (16)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
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West  Nineteenth  street,  and  running  thence  along  West  Nine- 
teenth street,  Eighth  avenue,  West  Twentieth  street,  the  Hudson 
river.  West  Fort^-sixth  street,  Tenth  avenue.  West  Forty-third 
street,  Eighth  avenue.  West  Fortieth  street  and  Seventh  avenue,  to 
the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  street.  Tenth  avenue,  West  Forty-sixth  street, 
the  Hudson  river.  West  Eighty-ninth  street,  Tenth  or  Amster- 
dam avenue.  West  Eighty-sixth  street,  Ninth  or  Columbus  ave- 
nue. West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  fourteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  East 
Fifty-second  street  and  the  East  river,  and  running  thence  along 
East  Fifty-second  street,  Third  avenue.  East  Fifty-third  street, 
Lexington  avenue,  East  Eighty-fourth  street.  Second  avenue,  East 
Eighty-third  street  and  the  East  river,  to  the  place  of  beginning ; 
and  also  BlackwelPs  island. 

District  number  nineteen  (19)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  West  Eighty-ninth 
street  and  the  Hudson  river,  and  running  thence  along  the  Hud- 
son river  and  Spuyten  Duyvil  creek  around  the  northern  end  of 
Manhattan  island ;  thence  southerly  along  the  Harlem  river  to  the 
north  end  of  Fifth  avenue;  thence  along  Fifth  avenue.  East  One 
Hundred  and  Twenty-ninth  street,  Fourth  or  Park  avenue.  East 
One  Hundred  and  Tenth  street.  Fifth  avenue,  the  transverse  road 
across  Central  park  at  Ninety-seventh  street.  Eighth  avenue. 
West  Eighty-first  street,  Ninth  or  Columbus  avenue.  West  Eighty- 
sixth  street,  Tenth  or  Amsterdam  avenue  and  West  Eighty-ninth 
street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  eighteen 
and  fifteen  and  within  and  bounded  by  a  line  beginning  at  East 
Eighty-third  street  and  the  East  river,  running  thence  through 
East  Eighty-third  street.    Second    avenue.    East    Eighty-fourth 
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street,  Lexington  avenue,  East  Ninety-sixth  street,  Fifth  avenue, 
East  One  Hundred  and  Tenth  street,  Fourth  or  Park  avenue, 
East  One  Hundred  and  Nineteenth  street  to  the  Harlem  river, 
and  along  the  Harlem  and  East  rivers  to  the  place  of  beginning; 
and  also  Randall's  island  and  Ward's  island. 

All  of  the  above  districts  in  the  county  of  New  York  bounded 
upon  or  along  the  boundary  waters  of  the  county,  shall  be  deemed 
to  extend  to  the  county  line. 

District  number  twenty-one  (21)  shall  consist  of  that  part  of 
the  county  of  New  York  lying  north  of  districts  numbers  nineteen 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  run- 
ning thence  along  East  One  Hundred  and  Nineteenth  street, 
Fourth  or  Park  avenue.  One  Hundred  and  Twenty-ninth  street. 
Fifth  avenue  and  the  Harlem  river,  to  the  place  of  beginning; 
and  all  that  part  of  the  county  of  New  York  not  hereinbefore 
described. 

District  number  twenty-two  (22)  shall  consist  of  the  county 
of  Westchester. 

District  number  twenty-three  (23)  shall  consist  of  the  counties 
of  Orange  and  Rockland. 

District  number  twenty-four  (24)  shall  consist  of  the  counties 
of  Dutchess,  Columbia  and  Putnam. 

District  number  twenty-five  (25)  shall  consist  of  the  counties 
of  Ulster  and  Greene. 

District  number  twenty-six  (26)  shall  consist  of  the  counties 
of  Delaware,  Chenango  and  Sullivan. 

District  number  twenty-seven  (27)  shall  consist  of  the  counties 
of  Montgomery,  Fulton,  Hamilton  and  Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,  Schenectady  and  Washington. 

District  number  twenty-nine  (29)  shall  consist  of  the  county  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  county  of 
Rensselaer. 

District  number  thirty-one  (31)  shall  consist  of  the  counties  of 
Clinton,  Essex  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties 
of  St.  Lawrence  and  Franklin. 

District  number  thirty-three  (33)  shall  consist  of  the  counties 
of  Otsego  and  Herkimer. 
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District  number  thirty-four  (34)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty-five  (35)  shall  consist  of  the  counties  of 
Jefferson  and  Lewis. 

District  number  thirty-six  (36)  shall  consist  of  the  county  of 
Onondaga. 

District  number  tiiirty-Beven  (37)  shall  consist  of  the  counties 
of  Oswego  and  Madison. 

District  number  thirty-eight  (38)  shall  consist  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  (39)  shall  consist  of  the  counties 
of  Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung,  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Steuben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  the  counties  of 
Ontario  and  Wayne. 

District  number  forty-three  (43)  shall  consist  of  that  part  of 
the  county  of  Monroe  comprising  the  towns  of  Brighton,  Hen- 
rietta, Irondequoit,  Mendon,  Penfield,  Perinton,  Pittsfordj  Rush 
and  Webster,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth, 
thirteenth,  fourteenth,  sixteenth,  seventeenth  and  eighteenth 
wards  of  the  city  of  Rochester,  as  at  present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of 
the  county  of  Monroe  comprising  the  towns  of  Chili,  Clarkson, 
Gates,  Greece,  Hamlin,  Ogden,  Parma,  Riga,  Sweden  and  Wheat- 
land, and  the  first,  second,  third,  fifth,  ninth,  tenth,  eleventh, 
fifteenth,  nineteenth  and  twentieth  wards  of  the  city  of  Rochester, 
as  at  present  constituted. 

District  number  forty-five  (45)  -shall  consist  of  the  counties 
of  Niagara,  Grenesee  and  Orleans. 

District  number  forty-six  (46)  shall  consist  of  the  counties  of 
Allegany,  Livingston  and  Wyoming. 

District  number  forty-seven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  first,  i^econdf,  third,  sixtb 
fifteenth,  nineteenth,  twentieth,  twenty-first,  twenty-second, 
twenty-third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at 
pTesent  constituted. 

District  number  forty-eight  (48)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
18 
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ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  and  six- 
teenth wards  of  the  city  of  Buffalo  as  at  present  constituted. 

District  number  forty-nine  (49)  shall  consist  of  that  part  of  the 
county  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
described. 

District  number  fifty  (50)  shall  consist  of  the  counties  of 
Chautauqua  and  Cattaraugus. 

Const.  1777,  Art.  XII;  amended  in  1801,  Art.  Ill;  amended,  Const.  1821, 
Art.  I,  §  5;  amended,  Const.  1846,  Art.  Ill,  §  3;  amended.  Const.  1894, 
Art.  Ill,  §  3. 

General  plan  and  effect  of  section. — "  The  whole  territory  of  the  state  is, 
by  section  3,  article  3,  divided  into  senate  districts  upon  a  plan  which  pre- 
serves the  unity  of  the  county  in  their  formation,  no  coimty  being  divided 
except  to  constitute  two  or  more  senate  districts  within  the  same  county.  The 
rule  that  counties  were  not  to  be  divided  in  the  formation  of  senate  districts, 
except  in  the  cases  specified,  was  followed  by  the  convention,  and  it  was 
made  obligatory  in  all  future  apportionments.  We  think  it  is  plain  that  the 
general  scheme  of  the  constitution  was  to  associate  senate  districts  with 
county  organizations  and  to  make  them  co-terminous  with  county  boundaries, 
and  that  when  by  the  constitution  it  was  declared  that  a  senate  district  was 
to  consist  of  certain  specified  counties  there  was  established  an  organic  rela- 
tion between  the  counties  as  they  existed  territorially  at  the  adoption  of  the 
constitution  and  the  senate  districts  thereby  established,  and  that  a  subse- 
quent change  of  county  boundaries  by  the  legislature,  whereby  a  senate  dis- 
trict would  comprise  a  part  of  two  counties,  would  violate  the  constitutional 
plan,  unless  permitted  by  some  other  provision  of  the  instrument.  The 
claim  that  the  counties  determine  the  senate  districts  merely  in  the  sense 
that  their  boundaries  on  a  certain  day  were  used  as  convenient  measurements 
for  the  districts  ignores  the  constant  relation  between  counties  and  senate 
districts  which  has  been  maintained  during  the  whole  existence  of  the  state 
government."  People  v.  Westchester  County,  (1895)  147  N.  Y.  1,  41  N.  E. 
663,  30  L.  R.  A.  74. 

Ajinezation  to  one  district  of  territory  of  another. —  In  designating  what 
counties  shall  compose  the  respective  senate  districts  this  section  has  refer- 
ence to  the  counties  as  they  were  constituted  at  the  time  of  its  adoption. 
The  boundaries  of  the  districts  are  therefore  definitely  fixed  by  the  county 
boundaries  then  existing;  and  a  change  in  the  boundaries  of  a  county  in  one 
district  caused  by  the  addition  of -territory  from,  or  the  loss  of  territory  to 
another  county  lying  in  a  separate  district  is  not  potent  to  enlarge  or 
decrease  the  extent  of  either  district.  That  rule  was  enunciated  and  applied 
in  People  v.  Westchester  County,  (1895)  147  N.  Y.  1,  41  N.  E.  563,  30 
L.  R.  A.  74,  and  People  v.  New  York,  (1895)  89  Hun  460,  35  N.  Y.  S.  817, 
affirmed,  (1895)  147  N.  Y.  685,  42  N.  E.  726.  In  the  former  case  the  court 
decided  that  chapter  934,  Laws  of  1895,  providing  for  the  annexation  of  cer- 
tain portions  of  Westchester  county  to  the  county  of  New  York  did  not  operate 
to  transfer  the  territory  so  annexed  from  the  senate  district  wherein  West- 
chester county  lay  to  the  district  in  which  New  York  county  was  included. 
In  adopting  that  construction  the  court  said  that  there  is  a  broad  objection 
to  an  interpretation  of  the  constitution  which  would  permit  the  legislature 
to  take  territory  from  one  county  and  senate  district  and  annex  it  to-  another 
senate  district.  "  It  would  interfere  with  the  basis  of  apportionment  founded 
upon  population,  upon  which  the  convention  acted,  and  enable  the  legislature 
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at  any  time,  by  changing  the  boundaries  of  counties,  to  subvert  the  approxi- 
mate equality  in  population  of  the  senate  districts  which  it  was  the  aim  of 
the  constitution  to  establish.  It  would  place  it  in  the  power  of  the  legisla- 
ture to  undo  and  defeat  the  work  of  the  convention  under  guise  of  changing 
county  boundaries.  The  constitution  gave  to  the  county  of  Westchester  one 
senator  and  three  members  of  assembly,  and  the  apportionment  was  fixed  on 
the  basis  of  its  then  existing  population.  The  argument  assumes  that  West- 
chester county  would  continue  until  another  enumeration  entitled  to  one 
senator  and  three  members  of  assembly,  although  the  greater  share  of  its 
population  may,  by  an  act  of  annexation,  be  transferred  to  another  coimty, 
and  although  the  county  to  which  it  is  annexed  will  gain  no  additional 
representation.  The  consequences  which  might  flow  from  the  interpretation 
of  the  constitution  just  considered  forbid  its  adoption.  It  would  open  the 
door  for  legislative  interference  with  representative  districts  for  partisan 
purposes  under  the  guise  of  changing  the  boundaries  of  counties,  the  pre- 
vention of  which  was  the  object  of  several  provisions  of  the  constitution." 
In  Lanning  v.  Carpenter,  (1859)  20  N.  Y.  447,  affirming  23  Barb.  402,  the 
court  reached  a  similar  conclusion  with  reference  to  like  provisions  in  the 
Constitution  of  1846. 

§  4.  State  census, 

Semite  districts;  formation  and  aXteraiion. 
Number  of  Senators  in  counties. 
Ratio  for  apportion/ment. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
under  the  direction  of  the  Secretary  of  State,  during  the  months 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five, 
and  in  the  same  months  every  tenth  year  thereafter ;  and  the  said 
districts  shall  be  so  altered  by  the  Legislature  at  the  first  regular 
session  after  the  return  of  every  enumeration,  that  each  senate 
district  shall  contain  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prac- 
ticable, and  shall  remain  unaltered  until  the  return  of  another 
enumeration,  and  shall  at  all  times,  consist  of  contiguous  terri- 
tory, and  no  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in  such 
county.  No  town,  and  no  block  in  a  city  inclosed  by  streets  or 
public  ways,  shall  be  divided  in  the  formation  of  senate  districts ; 
nor  shall  any  district  contain  a  greater  excess  in  population  over 
an  adjoining  district  in  the  same  county,  than  the  population  of  a 
town  or  block  therein  adjoining  such  district.  Counties,  towns  or 
blocks  which,  from  their  location,  may  be  included  in  either  of 
two  districts,  shall  be  so  placed  as  to  make  said  districts  most 
nearly  equal  in  number  of  inhabitants,  excluding  aliens. 

No  county  shall  have  four  or  more  senators  unless  it  shall  have 
a  full  ratio  for  each  senator.     No  county  shall  have  more  than 
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• 
one-third  of  all  the  senators ;  and  no  two'  counties  or  the  territory 
thereof  aa  now  organized,  which  are  adjoining  counties,  or  which 
are  separated  only  by  public  waters,  shall  have  more  than  one-half 
of  all  the  senators. 

The  ratio  for  apportioning  senators  shall  always  be  obtained  by 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  tO'  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Const.  1821,  Art.  I,  §  6;  amended,  Const.  1846,  Art.  Ill,  §  4;  amended. 
Const.  1894,  Art.  Ill,  §  4.  See  also  Const.  1777,  Art,  V,  and  amendments 
of  1801,  Art.  IV. 

Continuance  of  power  to  direct  enumeration. —  Where  the  first  legislature, 
convened  at  the  expiration  of  a  ten  years'  period,  fails  to  perform  the  duty 
imposed  upon  it  of  directing  an  enumeration,  the  power'  to  direct  the 
enumeration  is  not  lost  until  the  recurrence  of  another  ten  years'  period,  but 
that  duty  devolves  upon  the  next  and  each  succeeding  legislature  imtil  the 
constitutional  mandate  is  obeyed.  People  v.  Rice,  (1892)  135  N.  Y.  473, 
31  N.  E.  921,  16  L.  R.  A.  836,  affirming  65  Hun  236,  20  N.  Y.  S.  293, 
and  reversing  65  Hun  263,  20  N.  Y.  S.  97.  Referring  to  the  act  under  con- 
sideration there,  the  court  said :  "  The  act  is  alleged  to  violate  the  consti- 
tution because  based  upon  an  enumeration  taken  in  1892,  instead  of  1885. 
It  is  true  that  it  was  the  duty  of  the  legislature  in  1885  to  direct  an  enumera- 
tion of  the  inhabitants  of  the  state  in  that  year,  and  if  it  had  discharged 
that  duty  it  would  have  been  the  duty  of  the  legislature  at  the  first  session 
after  the  return  of  that  enumeration  to  proceed  to  apportion  the  members 
of  assembly  and  to  alter  the  senate  districts.  The  legislature  of  1885  omitted 
to  perform  the  duty  of  directing  an  enumeration  which  was  cast  upon  it  by 
the  constitution.  Each  succeeding  legislature  up  to  1892  also  omitted  to 
perform  this  duty,  and  thus  for  several  years  the  constitutional  mandate  had 
been  violated.  It  is  wholly  immaterial  to  discuss  the  reason  for  such 
omission.  It  is  clear  that  it  should  not  prevent  the  performance  of  the 
duty  by  the  next  succeeding  legislature.  The  provision  of  the  constitution  is 
so  far  mandatory  that  we  can  say  the  legislature  of  1885  ought  to  have 
complied  with  it  by  directing  the  enumeration,  yet  as  it  did  not,  the  duty 
continued  and  the  power  of  the  next  legislature  to  deal  with  the  subject 
cannot  be  disputed  upon  any  well  founded  principle.  And  this  duty  con- 
tinued and  was  cast  upon  each  succeeding  legislature  until  the  constitutional 
obligation  was  fulfilled." 

Continuance  of  power  to  apportion. —  The  power  vested  in  and  imposed 
on  the  legislature  after  an  enumeration  to  pass  a  constitutional  apportion- 
ment bill  is  continuing  and  does  not  expire  until  exercised  and  discharged. 
"'First  regular'  merely  prescribes  when  the  legislature  is  first  empowered 
to  alter  the  districts  for  legislative  representation.'-  In  re  Reynolds,  (1911) 
202  N.  Y.  430,  96  N.  E.  87,  416,  affirming  144  App.  Div.  458,  129  N.  Y.  S. 
629;  Matter  of  Porter  v.  Whalen,  128  App.  Div.  881,  115  N.  Y.  S.  1141; 
People  V.  Rice,  (1892)  135  N.  Y.  473,  31  N.  E.  921,  16  L.  R.  A.  836,  affirming 
66  Hun  236,  20  N.  Y.  S.  293,  and  reversing  66  Hun  263,  20  N.  Y.  S.  97; 
Rumsey  v.  People,   (1869)    19  N.  Y.  41. 
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Validity  of  apportionment  made  at  special  sessions. —  The  legislature  is 
not  required  to  make  apportionments  at  regular  sessions  only,  and  an  appor- 
tionment is  not  unconstitutional  because  made  at  a  special  session.  ''The 
suggestion  that  the  legislature  at  an  extraordinary  session  would  be  under 
the  domination  of  the  governor  and  thus  be  induced  to  pass  an  unfair 
statute,  and  that  the  constitutional  provisions  were  intended  to  guard  against 
such  an  evil,  is  wholly  fanciful.  Such  a  thought  might  occur  to  a  recluse 
whose  knowledge  of  the  world  is  exclusively  gathered  from  the  books  in  his 
library,  but  would  not  be  considered  seriously  by  any  one  whose  familiarity 
with  government  was  acquired  by  participation  in  public  affairs.  The  gov- 
ernor would  have  no  personal  interest  in  an  apportionment,  and  if  he  and 
the  legislature  were  in  accord,  he  would  have  no  reason  for  resorting  to  an 
extraordinary  session.  On  the  other  hand,  no  one  can  imagine  that  any 
governor  could  force  a  hostile  legislature  to  enact  an  apportionment  bill 
unfair  to  the  party  of  the  legislative  majority  either  at  a  regular  session 
or  at  an  extraordinary  session,  unless  possibly  by  the  exercise  of  the  veto 
power,  which  is  equally  great  at  either  session."  In  re  Reynolds,  (1911) 
202  N.  Y.  430,  96  N.  E.  87,  416,  affirming  144  App.  Div.  458,  129  N.  Y.  S. 
629;  Matter  of  Porter  v.  Whalen,  128  App.  Div.  881,  115  N.  Y.  S.  1141.  The 
same  conclusion  was  reached  in  People  v.  Rice,  (1892)  135  N.  Y.  473,  31  N.  E. 
921,  16  L.  R.  A.  836,  modifying  65  Hun  236,  20  N.  Y.  S.  293,  where  the  court, 
construing  a  direction  of  the  legislature  to  reapportion  the  state  "  at  the  first 
session  "  after  an  enumeration,  disposed  of  several  objections  to  making,  the 
apportionment  at  an  extraordinary  session 

Review  of  apportionment. —  The  courts  can  review  the  action  of  the  legis- 
lature in  making  senate  apportionments,  the  right  of  review  being  recognized 
by  article  3,  section  5.  Sherrill  v.  O'Brien,  (1907)  188  N.  Y.  185,  81  N.  E. 
124,  117  A.  S.  R.  841,  reversing  114  App.  Div.  890,  101  N.  Y.  S.  858.  See 
also  Sherrill  v.  O'Brien,  (1906)  186  N.  Y.  1,  79  N.  E.  7,  affirming  114  App. 
Div.  890,  101  N.  Y.  S.  858. 

Mode  of  review. —  The  provision  in  article  3,  section  5,  that  an  apportion- 
ment by  the  legislature  shall  be  subject  to  judicial  review  does  not  of  its  own 
force  confer  on  citizens  the  right  of  direct  appeal  from  the  legislature  to  the 
court.  The  validity  of  an  apportionment  becomes  a  judicial  question  only 
when  it  arises  in  the  regular  course  of  some  known  judicial  proceeding  and 
until  it  so  arises  will  not  be  decided.  In  re  Reynolds,  (1911)  144  App.  Div. 
458,  129  N..  Y.  S.  629,  affirmed  202  N.  Y.  430,  96  N.  E.  87,  416. 

Laches  in  seeking  review. —  Objections  to  the  constitutionality  of  an  appor- 
tionment must  be  pressed  with  due  diligence  or  they  will  not  be  entertained 
by  the  court.  In  re  Reynolds,  (1911)  202  N.  Y.  430,  96  N.  E.  87,  416, 
affirming  144  App.  Div.  4*58,  129  N.  Y.  S.  629;  Matter  of  Porter  v.  Whalen, 
128  App.  Div.  881,  115  N.  Y.  S.  1141. 

Legislative  discretion. —  Undoubtedly  this  section  contemplates  an  appor- 
tionment of  senators  and  a  division  of  the  state  into  senate  districts  according 
to  the  cardinal  principle  of  representative  government,  that  every  person 
shall  be  equally  represented  in  the  legislative  body.  In  recognition  of  the 
practical  difficulties  attendant  on  the  full  realization  of  that  end  much  is  left 
to  the  legislative  discretion.  But  an  examination  of  the  constitutions  of  the 
state  from  the  first,  adopted  in  1777,  to  the  last,  adopted  in  1894,  together 
with  the  proceedings  of  the  constitutional  convention  of  1894,  shows  an  inten- 
tional and  gradual  withdrawal  from  the  legislature  of  discretionary  power 
and  a  continued  adding  of  limitations  upon  its  power  in  the  matter  of  appor- 
tionment. "The  constitution  as  it  now  exists  should  be  construed  so  as  to 
require  that  the  legislature  in  dividing  the  state  into  senate  districts  make 
as  close  an  approximation  to  exactness  in  number  of  inhabitants  as  reason- 
ably possible  in  view  of  the  other  constitutional  provisions,  and  that  such 
approximation  is  the  limit  of  legislative  discretion."  Sherrill  v.  O'Brien, 
(1907)  188  N.  Y.  185,  81  N.  E.  124,  117  A.  S.  R.  841,  reversing  114  App. 
Div.  890,  101  NT.  Y.  S.  858.     That  case  overrules  the  doctrine  of  People  v. 
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Rice,  (1892)  136  N.  Y.  473,  31  N.  E.  921,  16  L.  R.  A.  836,  affirming  66  Hun 
236,  20  N.  Y.  S.  293,  and  reversing  65  Hun  263,  20  N.  Y.  S.  97,  to  the  effect 
that  the  fullest  discretion  is  vested  in  the  legislature  in  making 
apportionments. 

Compactness  of  senate  district  in  city. —  The  requirements  for  compactness 
would  seem  to  exclude  all  possibility  of  irregular  and  rambling  districts 
within  the  limits  of  a  city  entitled  to  several  senators  and  an  act  (ch.  431, 
Laws  1906)  laying  out  a  district  within  a  city  is  unconstitutional  where  that 
district  is  not  reasonably  compact.  Sherrill  v.  O'Brien,  (1907)  188  N.  Y. 
185,  81  N.  E.  124,  117  A.  S.  R.  841,  reversing  114  App.  Div.  890,  101  N.  Y.  S. 
858. 

The  "  meaning  of  the  words  *  contiguous  territory '  is  not  territory  near  by, 
in  the  neighborhood  or  locality  of,  but  territory  touching,  adjoining  and  con- 
nected, as  distinguished  from  territory  separated  by  other  territory."  Sher- 
rill V.  O'Brien,  (1907)  188  N.  Y.  185,  81  N.  B.  124,  117  A.  S.  R.  841,  revers- 
ing 114  App.  Div.  890,  101  N.  Y.  S.  858. 

Union  of  Richmond  county  with  county  not  contiguous  thereto. —  ''Rich- 
mond coimty,  never  having  had  a  population  sufficient  to  entitle  it  to  a  sena- 
tor, has  by  reason  of  its  insular  situation  been  peculiarly  situat^^d.  The  people, 
by  constitution  and  by  acts  of  the  legislature,  have  treated  it  as  an  except- 
tion  to  the  mandatory  provision  of  the  constitution  in  regard  to  contiguity, 
and  because  it  has  been  necessary  it  has  been  joined  in  senate  districts  with 
counties  whose  actual  and  statutory  boundaries  do  not  touch  or  adjoin  it." 
Therefore,  **  it  should  be  held  that  the  county  of  Richmond  is  exempt  from 
the  constitutional  provision  requiring  that  senate  districts  be  composed  of  con- 
tiguous territory.  The  exception,  however,  should  not  be  made  more  general 
than  is  required  from  the  constitutional  and  legislative  precedence.  .  .  .  The 
absurdity  of  joining  Richmond  county  with  some  of  the  interior  coimties  of 
the  state  to  make  a  senate  district  is  apparent  upon  a  mere  suggestion  of 
such  possibility.  It  should  not  be  joined  with  a  county  other  than  one  like 
itself  bounded  on  the  Atlantic  ocean  or  with  a  county  bounded  on  the  Hudson 
river  which  is  sufficiently  near  to  Richmond  county  so  that  a  senate  district 
so  formed  would  be  as  far  as  possible  within  the  letter  and  spirit  of  the  con- 
stitutional provision  requiring  that  senate  districts  shall  *be  in  as  compact 
form  as  practical.*  We  do  think  that  the  legislature  violated  the  mandatory 
provision  of  the  constitution  relating  to  contiguity  of  territory  by  joining  the 
coimty  of  Richmond  with  the  countv  of  Queens."  Sherrill  v.  O'Brien,  (1907) 
188  N.  Y.  186,  81  N.  E.  124,  117  A.  S.  R.  841,  reversing  114  App.  Div.  890, 
101  N.  Y.  S.  858.  On  the  authority  of  Matter  of  Sherrill  v.  O'Brien,  supra, 
it  has  been  held  that  the  Constitution  was  not  violated  by  an  act  including 
Richmond  and  Rockland  counties  in  one  senate  district.  In  re  Reynolds, 
(1911)  202  N.  Y.  430,  96  N.  E.  87,  416,  affirming  144  App.  Div.  458,  129 
N.  Y.  S.  629;  Matter  of  Porter  v.  Whalen,  128  App.  Div.  881,  115  N.  Y.  S. 
1141. 

Purpose  and  origin  of  prohibition  of  division  of  county  in  formation  of  dis- 
trict.—  *•'  The  general  principle  that  the  apportionment  of  representatives  in 
the  legislature  is  to  be  made  upon  the  basis  of  population  has  been  modified 
to  preserve  the  autonomy  of  counties  and  their  relation  to  representative 
senate  districts.  There  could  doubtless  be  a  more  exact  mathematical  division 
of  population  for  the  purpose  of  legislative  representation,  if  the  boundaries 
of  counties  were  disregarded.  But  the  principle  of  equality  in  representation 
is  to  some  extent  subordinated  to  the  purpose  of  making  counties  the  repre- 
sentative territorial  units  in  the  apportionment  of  senators.  It  is  not  difficult 
to  trace  the  origin  of  this  system  embodied  in  our  state  constitution.  It  has 
its  root  in  the  prominence  given  to  county  government  and  to  county  organ- 
izations from  the  earliest  period  of  our  history  and  to  the  habits  and  asso- 
ciations of  the  people  formed  under  the  county  system.  The  territory  of  the 
state  in  colonial  times  was  dividpd  into  counties.  Under  the  state  constitution 
the  county  has  been  the  agency  of  local  government  and  administration  in 
county  affairs.    Through  the  counties  the  state  collects  its  taxes,  and  throug2i 
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county  officers  the  judgments  of  its  courts  have  been  executed.  Powers  of 
local  legislation  from  the  beginning  have  to  a  greater  or  less  extent  been 
exercised  by  county  boards,  and  the  inhabitants  of  a  county  have  been 
accustomed  to  act  together  in  public  affairs  and  in  the  promotion  of  local 
interests.  It  was  not  for  mere  convenience,  therefore,  that  senate  districts 
established  by  the  constitution  were  made  to  consist  of  counties."  People  v. 
Westchester  county,  (1895)   147  N.  Y.  1,  41  N.  E.  663,  30  L.  R.  A.  74. 

Diyision  of  county  intermediate  apportionments. —  Prior  to  1873  the  rule 
had  prevailed  that  the  legislature  had  no  power  in  the  interval  between  appor- 
tionments to  erect  a  new  county  or  to  change  the  boundaries  of  existing 
counties  if  its  action  in  so  doing  involved  the  division  of  any  county  by  a 
senate  or  judicial  district  inasmuch  as  those  districts  must  consist  of  entire 
counties.  Subsequent  to  that  date,  however,  a  clause  was  inserted  in  article 
3,  section  5  of  the  present  constitution  providing  that  nothing  in  that  section 
should  prevent  the  division  at  any  time  of  counties  and  towns  or  the  erection 
of  new  towns  by  the  legislature.  That  clause  is  given  a  liberal  construction 
by  the  court,  and  though  found  in  a  section  relating  to  the  formation  of 
assembly  districts,  it  is  construed  to  authorize  a  change  in  county  bound- 
aries involving  the  division  of  a  county  by  a  senate  district.  "  It  is  true 
that  the  clause  is  inserted  in  the  section  relating  to  the  apportionment  of 
assemblymen  and  the  creation  of  assembly  districts,  and  declares  that '  nothing 
in  this  section  shall  prevent,'  etc.  But  we  think  the  insertion  of  this  clause 
indicated  an  intention  to  leave  the  legislature  free  to  exercise  the  power 
to  change  the  boundaries  of  counties  and  towns  and  to  erect  new  towns  at 
any  time  in  its  discretion.  It  is  difficult  to  see  any  reason  for  denying  this 
power  when  its  exercise  would  affect  a  senate  district,  and  for  permitting  its 
exercise  in  the  case  of  the  smaller  unit.  There  is  another  clause  of  some 
significance  in  the  legislative  article  of  the  new  constitution,  taken  from  the 
amendments  of  1874;  *  but  the  legislature  may  abolish  the  county  of  Hamilton 
and  annex  the  territory  thereof  to  some  other  county  or  counties.'  This  power 
could  not  be  exercised  between  two  apportionments  without  changing  the 
lines  of  the  27th  senate  district,  since  after  the  division  that  district  would 
cease  to  be  bounded  by  county  lines."  People  v.  Westchester  County,  (1895) 
147  N.  Y.  1,  41  N.  E.  663,  30  L.  R.  A.  74;  Zeimer  v.  Rafferty,  (1897)  18  App. 
Div.  397,  46  N.  Y.  S.  345.  Compare  Lanning  v.  Carpenter,  (1859)  20  N.  Y. 
447,  affirming  23  Barb.  402,  to  the  effect  that  the  le^^islature  cannot  erect  a 
new  county  in  the  interval  between  apportionments  siitce  a  county  erected  at 
such  a  time  is  necessarily  divided  by  senate  and  judicii^i  districts  until  a  new 
apportionment  of  the  state  is  made. 

Effect  of  diyision  intermediate  apportionments. —  Apparently,  senate  dis- 
tricts once  organized  in  pursuance  of  the  provisions  of  this  section  must 
remain  unchanged  territorially  until  after  the  next  succeeding  enumeration. 
A  change  in  the  boundaries  of  the  counties  of  which  they  are  composed  does 
not  automatically  effect  a  change  in  their  boundaries.  This  would  seem  to 
follow  logically  from  the  holding  of  People  v.  Westchester  County,  (1895) 
147  N.  Y.  1,  41  N.  E.  563,  30  L.  R.  A.  74,  with  respects  to  districts  created 
by  section  2  of  this  article.  It  was  there  held  that  chapter  934,  Laws  of 
1895,  providing  for  the  annexation  of  certain  portions  of  Westchester  county 
to  the  county  of  New  York  did  not  operate  to  transfer  the  territory  so 
annexed  from  the  senate  districts  wherein  Westchester  county  lay  to  the 
district  in  which  New  York  county  was  located.  The  court  said  that  there  is 
a  broad  objection  to  an  interpretation  of  the  constitution  which  would 
permit  the  legislature  to  take  territory  from  one  county  and  senate  district 
and  annex  it  to  another  senate  district.  "  It  would  interfere  with  the  basis 
of  apportionment  founded  upon  population,  upon  which  the  convention  acted, 
and  enable  the  legislature  at  any  time,  by  changing  the  boundaries  of  counties, 
to  subvert  the  approximate  equality  in  population  of  the  senate  districts 
which  it  was  the  aim  of  the  constitution  to  establish.  It  would  place  it  in 
power  of  the  legislature  to  undo  and  defeat  the  work  of  the  convention  under 
guise  of  changing  county  boundaries.     The  constitution  gave  to  the  county 
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of  Westchester  one  senator  and  three  members  of  assembly,  and  the  appor- 
tionment was  fixed  on  the  basis  of  its  then  existing  population.  The  argu- 
ment assumes  that  Westchester  county  would  continue  until  another  enmuera- 
tion  entitled  to  one  senator  and  three  members  of  assembly,  although  the 
greater  share  of  its  population  may,  by  an  act  of  annexaton,  be  transferred  to 
another  county,  and  although  the  county  to  which  it  is  annexed  will  gain  no 
additional  representation.  The  consequences  which  might  flow  from  the  inter- 
pretation of  the  constitution  just  considered  forbid  its  adoption.  It  would 
open  the  door  for  legislative  interference  with  representative  districts  for 
partisan  purposes  under  the  guise  of  changing  the  boimdaries  of  counties, 
the  prevention  of  which  was  the  object  of  several  provisions  of  the  con- 
stitution." See  also  Zeimer  v.  Rafferty,  (1897)  18  App.  Div.  397,  46  N.  Y.  S. 
345.  Similar  conclusions  were  reached  by  the  court  in  Lanning  v.  Carpenter, 
(1859)  20  N.  Y.  447,  affirming  23  Barb.  402,  with  reference  to  like  apportion- 
ments found  in  the   Constitution  of   1846. 

Right  to  senator  of  county  with  requisite  population. —  A  county  having 
a  citizen  population  in  excess  of  the  ratio  established  in  accordance  with 
this  section  for  the  apportionments  of  senators  after  a  decennial  enimieration 
is  entitled  to  at  least  one  senator.  The  legislature  cannot  abridge  its  right 
in  that  respect  by  uniting  it  with  some  other  county  in  one  judicial  district 
unless  at  least  that  course  is  rendered  imperative  by  the  geographical 
position  of  the  latter  county.  Sherrill  v.  O'Brien,  (1907)  188  N.  Y.  185,  81 
N.  E.  124,  117  A.  S.  R.  841,  reversing  114  App.  Div.  890,  101  N.  Y.  S.  858. 

Legality  of  acts  of  legislature  elected  under  unconstitutional  apportionment. 
— ^A  legislature  elected  under  an  Apportionment  Act  declared  invalid  after 
the  election  is  a  de  facto  body  and  its  acts  are  in  all  respects  valid.  As  a 
de  facto  body  each  house  has,  under  the  Constitution,  not  only  the  exclusive 
power  but  the  exclusive  right  to  judge  of  the  title  of  any  of  its  members  to  a 
seat  therein.  Whomever  either  house  receives  as  its  legally  elected  member, 
becomes  by  virtue  of  his  reception  a  de  jure  member  of  that  house;  so 
that  each  member  thereof,  so  long  as  the  particular  house  to  which  he  has 
been  elected  does  not  oust  him,  is  not  only  a  de  facto  but  a  de  jure  officer, 
entitled  to  all  the  privileges  and  emoluments  of  his  office,  and  his  title 
thereto  cannot  be  challenged  before  any  tribunal  except  the  house  itself. 
But  while  the  court  cannot  pass  on  the  title  of  any  present  member  of 
the  legislature,  it  can  control  the  action  of  administrative  officers  in  the 
conduct  of  the  next  election  that  takes  place.  "  If  the  present  legislature 
should  pass  a  new  apportionment  bill  in  compliance  with  the  provisions  of 
the  constitution,  the  next  general  election  at  which  members  of  either 
house  are  to  be  elected  will  be  held  under  the  new  statute.  If  the  legislature 
fails  to  discharge  this  duty,  then  the  election  must  be  held  in  accordance 
with  the  apportionment  under  the  constitution  of  1895.  In  other  words, 
while  the  courts  cannot  interfere  with  the  present  legislature,  they  can 
compel  future  elections  to  be  held  in  compliance  with  the  constitution." 
Sherrill  v.  O'Brien,  (1907)  188  N.  Y.  185,  81  N.  E.  124,  117  A.  S.  R.  841, 
reversing  144  App.  Div.  890,  101  N.  Y.  S.  858.  See  also  Sherrill  v.  O'Brien, 
(1906)  186  N.  Y.  1,  dismissing  appeal  from  114  App.  Div.  890,  101  N.  Y.  S. 
858. 

§  5.  Assembly  apportionment. 
Ratio  for  apportionment. 
Number  of  assemblymen  in  each  county. 
Division  of  counties  into  assembly  districts. 
Review  of  apportionment  by  supreme  court. 

The  members  of  the  Assembly  shall  be  chosen  by  single  districts 
and  shall  be  apportioned  by  the  Legislature  at  the  first  regular 
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session  after  the  return  of  every  enumeration  among  the  several 
counties  of  the  State,  as  nearly  as  may  be  according  to  the  number 
of  their  respective  inhabitants,  excluding  aliens.  Every  county 
heretofore  established  and  separately  organized,  except  the  county 
of  Hamilton,  shall  always  be  entitled  to  one  member  of  Assembly, 
and  no  county  shall  hereafter  be  erected  unless  its  population  shall 
entitle  it  to  a  member.  The  county  of  Hamilton  shall  elect  with 
the  county  of  Fulton,  until  the  population  of  the  county  of  Hamil- 
ton shall,  according  to  the  ratio,  entitle  it  to  a  member.  But  the 
L^islature  may  abolish  the  said  county  of  Hamilton  and  annex 
the  territory  thereof  to  some  other  county  or  counties. 

The  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  Assembly,  shall  be  the  ratio  for  apportionment,  which  shall  be 
made  as  follows :  One  member  of  Assembly  shall  be  apportioned 
to  every  county,  including  Fulton  and  Hamilton  as  one  county, 
containing  less  than  the  ratio  and  one-half  over.  Two  members 
Ehall  be  apportioned  to  every  other  county.  The  remaining  mem- 
bers of  Assembly  shall  be  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  excluding 
aliens.  Members  apportioned  on  remainders  shall  be  apportioned 
to  the  counties  having  the  highest  remainders  in  the  order  thereof 
respectively.  No  county  shall  have  more  members  of  Assembly 
than  a  county  having  a  greater  number  of  inhabitants,  excluding 
aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioned  to  the  several  counties,  as  follows:  Albany 
county,  four  members;  Allegany  county,  one  member;  Broome 
county,  two  members ;  Cattaraugus  county,  two  members ;  Cayuga 
county,  two  members;  Chautauqua  county,  two  members;  Che- 
mung county,  one  member;  Chenango  county,  one  member; 
Clinton  county,  one  member;  Columbia  county,  one  member;- 
Cortland  county,  one  member;  Delaware  county,  one  member; 
Dutchess  county,  two  members;  Erie  county,  eight  members; 
Essex  county,  one  member ;  Franklin  county,  one  member ;  Fulton 
and  Hamilton  counties,  one  member ;  Genesee  county,  one  mem- 
ber; Greene  county,  one  member;  Herkimer  county,  one  member; 
Jefferson  county,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;  Livingston  county,  one  member; 
Madison  county,  one  member;  Monroe  county,  four  members; 
Montgomery  county,  one  member;  New  York  county,  thirty-five 
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members;  Niagara  comity,  two  members;  Oneida  county,  three 
members;  Onondaga  county,  four  members;  Ontario  county,  one 
member ;  Orange  county,  two  members ;  Orleans  county,  one  mem- 
ber; Oswego  county,  two  members;  Otsego  counly,  one  member; 
Putnam  county,  one  member;  Queens  county,  three  members; 
Rensselaer  county,  three  members;  Richmond  county,  one  mem- 
ber; Rockland  county,  one  member;  St.  Lawrence  county,  two 
members ;  Saratoga  county,  one  member ;  Schenectady  county,  one 
member;  Schoharie  county,  one  member;  Schuyler  county,  one 
member;  Seneca  county,  one  member;  Steuben  county,  two  mem- 
bers; Suffolk  county,  two  members;  Sullivan  counly,  one  member; 
Tioga  county,  one  member;  Tompkins  county,  one  member;  Ulster 
coimty,  two  members;  Warren  counly,  one  member;  Washington 
county,  one  member;  Wayne  county,  one  member;  Westchester 
county,  three  members ;  Wyoming  county,  one  member,  and  Yates 
county,  one  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
supervisors,  and  in  any  city  embracing  an  entire  county  and  having 
no  board  of  supervisors,  the  common  council,  or  if  there  be  none, 
the  body  exercising  the  powers  of  a  common  council,  shall  assemble 
on  the  second  Tuesday  of  June,  one  thousand  eight  hundred  and 
ninety-five,  and  at  such  times  as  the  Legislature  making  an  appor- 
tionment shall  prescribe,  and  divide  such  counties  into  assembly 
districts  as  nearly  equal  in  number  of  inhabitants,  excluding 
aliens,  as  may  be,  of  convenient  and  contiguous  territory  in  as 
compact  form  as  practicable,  each  of  which  shall  be  wholly  within 
a  senate  district  formed  under  the  same  apportionment,  equal  to 
the  number  of  members  of  Assembly  to  which  such  county  shall  be 
entitled,  and  shall  cause  to  be  filed  in  the  office  of  the  Secretary 
of  State  and  of  the  clerk  of  such  county,  a  description  of  such 
districts,  specifying  the  number  of  each  district  and  of  the  inhab- 
itants thereof,  excluding  aliens,  according  to  the  last  preceding 
enumeration;  and  such  apportionment  and  districts  shall  remain 
unaltered  until  another  enumeration  shall  be  made,  as  herein  pro- 
vided ;  but  said  division  of  the  city  of  Brooklyn  and  the  county  of 
Kings  to  be  made  on  the  second  Tuesday  of  June,  one  thousand 
eight  hundred  and  ninety-five,  shall  be  made  by  the  common 
council  of  the  said  city  and  the  board  of  supervisors  of  said  county, 
assembled  in  joint  session.  In  counties  having  more  than  one 
senate  district,  the  same  number  of  assembly  districts  shall  be  put 


Digitized  by  VjOOQIC 


CONSTITUTION  OF  STATE  OF  NEW  YOKK    281 

Assembly  Apportionment  Art.  ^11,  §  5 

in  each  senate  district,  unless  the  assembly  districts  cannot  be 
evenly  divided  among  the  senate  districts  of  any  county,  in  which 
case  one  more  assembly  district  shall  be  put  in  the  senate  district 
in  such  county  having  the  largest,  or  one  less  assembly  district 
shall  be  put  in  the  senate  district  in  such  county  having  the 
smallest  number  of  inhabitants,  excluding  aliens,  as  the  case  may 
require.  No  town,  and  no  block  in  a  city  inclosed  by  streets  or 
public  ways,  shall  be  divided  in  the  formation  of  assembly  dis- 
tricts, nor  shall  any  districts  contain  a  greater  excess  in  population 
over  an  adjoining  district  in  the  same  senate  district,  than  the 
population  of  a  town  or  block  therein  adjoining  such  assembly 
district.  Towns  or  blocks  which,  from  their  location  may  be 
included  in  either  of  two  districts,  shall  be  so  placed  as  to  make 
said  districts  most  nearly  equal  in  number  of  inhabitants,  exclud- 
ing aliens;  but  in  the  division  of  cities  under  the  first  apportion- 
ment, regard  shall  be  had  to  the  number  of  inhabitants,  excluding 
aliens,  of  the  election  districts  according  to  the  state  enumeration 
of  one  thousand  eight  hundred  and  ninety-two,  so  far  as  may  be, 
instead  of  blocks.  Nothing  in  this  section  shall  prevent  the 
division,  at  any  time,  of  counties  and  towns,  and  the  erection  of 
new  towns  by  the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regulations  as  the  L^slature  may  pre- 
scribe ;  and  any  court  before  which  a  cause  may  be  pending  involv- 
ing an  apportionment,  shall  give  precedence  thereto  over  all  other 
causes  and  proceedings,  and  if  said  court  be  not  in  session  it  shall 
convene  promptly  for  the  disposition  of  the  same. 

Const.  1821,  Art.  I,  §  7;  amended,  Conat.  1848,  Art.  Ill,  §  5;  amended  in 
1874;  amended,  Const.  1894,  Art.  Ill,  §  5.  See  also  Const.  1777,  Art. 
V,  and  amendments  of  1801,  Art.  II. 

Continuance  of  power  to  apportion. —  The  provision  that  the  members  of 
the  assembly  shall  be  apportioned  by  the  legislature  at  the  first  regular 
session  after  the  return  of  an  enumeration  is  directory  only;  and  where  the 
first  legislature  convened  after  an  enumeration  fails  to  make  an  apportion- 
ment, the  power  to  do  so  devolves  upon  each  succeeding  legislature  until  a 
constitutional  apportionment  is  adopted.  In  re  Reynolds,  (1911)  202  N.  Y. 
430,  98  N.  E.  87,  416,  affirming  144  App.  Div.  458,  129  N.  Y.  S.  629;  Matter 
of  Porter  v.  Whalen,  128  App.  Div.  881,  115  N.  Y.  S.  1141;  People  v.  Rice, 
(1892)  135  N.  Y.  473,  31  N.  E.  921,  18  L.  R.  A.  838,  affirming  65  Hun  238, 
20  N.  Y.  S.  2^3,  reversing  65  Hun  263,  20  N.  Y.  S.  97;  Rumsey  v.  People, 
(1859)  19N.  Y.  41. 

Validity  of  apportionment  made  at  extraordinary  session. —  The  provision 
that  apportionments  shall  be  made  at  the  first  regular  session  after  the  return 
of  an  enumeration  does  not  prohibit  the  legislature  from  making  an  appor- 
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tionment  at  an  extraordinary  session,  and  an  apportionment  otherwise  valid 
is  not  unconstitutional  because  made  at  such  a  session.  In  re  Reynolds, 
(1911)  202  N.  Y.  420,  96  N.  E.  87,  416,  affirming  144  App.  Div.  458,  129 
N.  Y.  S.  629;  Matter  of  Porter  v.  Whalen,  128  App.  Div.  881,  115  N.  Y.  S. 
1141.  The  same  conclusion  was  reached  in  People  v.  Rice,  (189^)  135  N.  Y. 
473,  31  N.  E.  921,  modifying  65  Hun  236,  20  N.  Y.  S.  293;  wherein  the  court 
construing  a  direction  to  the  legislature  to  reapportion  the  state  "at  the 
first  session  "  after  an  enumeration,  disposed  of  several  objections  to  making 
an  apportionment  at  an  extraordinary  session. 

Review  of  apportionment  in  general. —  This  section  specifically  provides 
that  "an  apportionment  by  the  legislature,  or  other  body,  shall  be  subject 
to  review  by  the  Supreme  Court."  "  This  constitutional  provision  is  new,  and 
it  was  intended  to  and  does  set  at  rest  any  further  claim  that  the  legislature 
in  passing  an  act  reapportioning  the  state  for  legislative  purposes  is  so  far 
exercising  a  political,  as  distinguished  from  a  legislative  power,  that  its 
action  cannot  be  reviewed  by  the  courts.  The  jurisdiction  of  the  Supreme 
Court  of  this  state  to  review  an  apportionment  by  the  leg'islature  or  other 
body  is  now  express."  By  virtue  of  its  power  under  article  6,  section  9  to 
review  decisions  of  the  Appellate  Division  finally  determining  special  pro- 
eeeding  the  Court  of  Appeals  has  jurisdiction  to  hear  an  appeal  from  an 
order  of  the  Appellate  Division  on  an  apportionment.  Upon  such  an  appeal 
the  questions  reviewable  are:  (1)  Whether  the  legislature  has  violated  a 
mandatory  provision  of  the  Constitution.  (2)  Whether  an  act  of  apportion- 
ment, in  those  matters  as  to  which  imder  the  Constitution  there  is  neces- 
sarily vested  in  the  legislature  some  discretion,  transcends  all  reasonable 
exercise  of  discretion  and  palpably  violates  the  plain  intent  of  the  Consti- 
tution in  disregard  of  its  spirit  and  the  purposes  for  which  its  express 
limitations  were  enacted.  Sherrill  v.  O'Brien,  (1907)  188  N.  Y.  185,  81  N.  E. 
124,  117  A.  S.  R.  841,  reversing  114  App.  Div.  890,  101  N.  Y.  S.  858.  See 
also  Sherrill  v.  O'Brien,  186  N.  Y.  1,  79  N.  E.  7,  dismissing  appeal  from  114 
App.  Div.  890,  101  N.  Y.  S.  868. 

Mode  of  review. —  The  provision  that  an  apportionment  by  the  legislature 
shall  be  subject  to  judicial  review  does  not  of  its  own  force  confer  on  a 
citizen  the  right  of  direct  appeal  from  the  legislature  to  the  court  and  does 
not  authorize  the  court  to  decide  the  validity  of  an  apportionment  as  an 
abstract  or  academic  question.  The  validity  of  an  apportionment  becomes 
a  judicial  question  only  when  it  arises  in  the  regular  course  of  some  known 
judicial  proceeding,  and  until  it  so  arises,  will  not  be  decided.  Accordingly 
in  the  absence  of  a  statute  allowing  such  proceeding,  the  court  has  no  juris- 
diction to  determine  the  constitutionality  of  an  apportionment  on  the  petition 
of  citizens  who  have  obtained  an  order  to  show  cause  why  the  prayer  of 
the  petition  should  not  be  granted,  directed  to  the  attorney-general,  the 
governor,  the  president  of  the  senate  and  the  speaker  of  the  assembly.  In  re 
Reynolds,  (1911)  144  App.  Div.  458,  129  N".  Y.  S.  629,  affirmed,  202  N.  Y. 
420,  96  N.  E.  87,  416. 

Laches  in  seeking  review. —  One  objecting  to  the  constitutionality  of  an 
apportionment  must  use  due  diligence  in  pressing  his  objection  or  his 
petition  for  review  will  be  denied  on  the  ground  of  laches.  "It  could  not 
have  been  the  constitutional  intent  that  at  any  time  during  the  decennial 
period  for  which  an  apportionment  is  to  continue  —  even  up  to  the  last 
moment — it  should  be  subject  to  attack.  This  is  made  plain  by  the  con- 
stitutional requirement  that  every  court  shall  immediately  convene  and 
dispose  of  a  litigation  involving  an  apportionment.  It  would  be  unreasonable 
that  the  utmost  speed  should  be  required  of  the  courts  in  disposing  of  such  a 
litigation,  and  yet  the  litigant  be  not  held  to  any  degree  of  promptness  in 
instituting  it."  Accordingly,  a  person  who  has  allowed  four  years  to  elapse 
after  an  apportionment  before  taking  steps  to  test  its  validity  cannot  main- 
tain a  proceeding  looking  to  its  review.     In  re  Reynolds,   (1911)   202  N.  Y. 
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4:20,  96  N".  E.  87,  416,  affirming  144  App.  Div.  458,  129  N.  Y.  S.  629;  Matter 
of  Porter  v.  Whalen,  128  App.  Div.  881,  115  N.  Y.  S.  1141. 

Discretion  of  supervisors. —  "It  is  doubtless  true  that  the  constitutional 
convention  of  1894  intended  to  curtail  the  discretion  vested  in  boards  of 
supervisors  in  laying  out  assembly  districts,  but  it  is  equally  clear  that  they 
did  not  intend  to  entirely  deprive  them  of  it.  The  evil  sought  to  be  remedied 
by  the  new  constitution,  was  to  prevent  those  gross  discrepancies  in  appor- 
tionment and  representation  that  had  long  been  a  public  scandal  and  a 
reproach  to  the  good  name  of  the  state.  This  result  was  largely  accom- 
plished by  the  provision  that  no  district  should  contain  a  greater  excess 
in  population  over  an  adjoining  district  in  the  same  senate  district  than  the 
population  of  a  town  therein  adjoining  such  assembly  district.  This  provision 
is  strictly  mandatory,  and  clearly  indicates  the  limits  within  which  the  super- 
visors were  entitled  to  exercise  their  discretion.  This  is  rendered  clear  by  the 
other  provision  of  the  section  to  the  effect  that  the  districts  shall  be  as 
nearly  equal  in  number  of  inhabitants  as  may  be,  and  that  they  shall  be 
convenient  and  contiguous  territory,  in  as  compact  form  as  practicable. 
These  qualifying  words  indicate  the  clear  intention  of  the  framers  of  the 
constitution  to  permit  the .  exercise  of  a  reasonable  and  honest  discretion 
on  the  part  of  the  supervisors,  provided  that  in  no  case  should  there  be  a 
greater  excess  in  population  over  an  adjoining  district  in  the  same  senate 
district  than  the  population  of  a  town  therein  adjoining  such  assembly  dis- 
trict. In  the  exercise  of  this  discretion  they  are  to  lay  out  the  districts  so  as 
to  be  of  convenient  and  contiguous  territory,  in  as  compact  form  as  prac- 
ticable. .  .  .  It  is  quite  impossible  that  the  carving  out  of  these  districts 
with  a  due  regard  to  convenience,  contiguity  and  compactness  could  be  accom- 
plished in  a  satisfactory  manner  except  by  a  board  of  officers  thoroughly 
familiar  with  the  territory  and  having  an  intimate  knowledge  of  its  towns, 
topography  and  means  of  communication  by  land  and  water.  We  should  not 
feel  justified  in  interfering  unless  convinced  that  there  had  been  a  clear  abuse 
of  discretion."  Smith  v.  St.  Lawrence  County,  (1896)  148  N.  Y.  187, 
42  N.  E.  592,  reversing -90  Hun  568,  36  N.  Y.  S.  40.  Accordingly,  the  court 
refused  to  set  aside  the  apportionment  there  involved  inasmuch  as  it 
appeared  that  the  demands  of  convenience,  contiguity  and  compactness 
required  a  departure  from  the  rule  of  numerical  equality  and  as  the  appor- 
tionment did  not  violate  the  mandatory  direction  that  no  district  shall  "  con- 
tain a  greater  excess  in  population  over  an  adjoining  district  in  the  same 
senate  district  than  the  population  of  a  town  or  block  therein  adjoining  such 
assembly  district." 

In  Baird  v.  Kings  County,  (1893)  138  N.  Y.  95,  33  N.  E.  827,  20  L.  R.  A. 
81,  reversing  66  Hun  335,  20  N.  Y.  S.  470,  the  question  as  to  the  discre- 
tion invested  in  the  county  boards  of  supervisors  in  laying  out  assembly 
districts  was  discussed.  At  the  time  that  decision  was  rendered,  the  con- 
stitution contained  no  requirement  that  the  assembly  districts  contain  as 
nearly  as  may  be  an  equal  number  of  inhabitants,  a  clause  of  that  tenor  in 
the  constitution  of  1846  having  been  stricken  out  in  1874.  The  court  con- 
cluded, however,  that  despite  the  absence  of  any  express  requirement  of 
equality  of  population  the  boards  of  supervisors  had  no  unrestricted  discre- 
tion in  that  regard  when  laying  out  assembly  districts,  the  essential  principle 
of  representative  government  requiring  the  apportionment  of  representatives 
in  the  legislature  according  to  population.  In  view,  however,  of  the  impossi- 
bility of  securing  absolute  arithmetical  equality  in  population  without  vio- 
lating other  provisions  of  the  constitution  sudi  as  for  example,  that  pro- 
hibiting the  division  of  a  town  by  a  district,  the  court  further  held  that  a 
limited  discretion  was  vested  in  the  boards  of  supervisors  which  permitted 
them  to  depart  from  the  rule  of  numerical  equality  when  they  found  such  a 
course  necessary  in  order  to  observe  other  constitutional  direction.  The 
doctrine    of    Baird    v.    Supervisors,    supra,    was    approved    and    applied    in 
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In  re  Baird,  (1894)  142  N.  Y.  523,  37  N.  E.  619,  affirming  75  Hun  545, 
27  N.  Y.  S.  635.  The  court  there  considered  the  extent  to  which  an  appor- 
tionment made  by  the  board  of  supervisors  in  full  recognition  of  the  limited 
nature  of  their  discretion  and  not  in  reckless  disregard  thereof  will  be 
reviewed.  The  court  held  that  such  an  apportionment  would  not  be  reviewed 
unless  it  worked  a  grave,  palpable  and  unreasonable  infraction  of  the  rule 
of  numerical  equality.  The  two  cases  last  discussed  were  decided  prior  to 
the  adoption  of  the  mandatory  provision  that  no  district  shall  contain  a 
greater  excess  in  population  over  an  adjoining  district  in  the  same  senate 
district  than  the  population  of  a  town  in  the  former  and  adjacent  to  the 
latter  district.  The  effect  of  that  provision  is  therefore  not  considered  by 
them. 

Effect  of  inclusion  of  aliens  in  apportionment. —  Though  this  section  pro- 
vides that  the  assembly  districts  shall  be  ''as  nearly  equal  in  number  of 
inhabitants,  excluding  aliens,  as  may  be,"  an  apportionment  of  a  county  is 
not  necessarily  invalid  because  aliens  were  not  excluded  in  determining  the 
basis  therefor.  The  court  will  not  presume  a  material  disproportion  in  the 
distribution  of  aliens  throughout  the  county  and  apparently  the  apportion- . 
ment  will  not  be  set  aside  unless  it  is  shown  that  the  inclusion  of  the  aliens 
caused  serious  inequality  between  the  respective  districts  in  the  number  of 
-their  citizen  inhabitants.  In  re  Whitney,  (1894)  142  K  Y.  531,  37  N.  E. 
621,  affirming  75  Hun  581,  27  N.  Y.  S.  657.  Similar  reasoning  was  employed 
by  the  court  on  an  analogous  point  in  People  v.  Rice,  (1892)  135  N.  Y.  473, 
31  N.  E.  921,  16  L.  R.  A.  836,  modifying  65  Hun  236,  20  N.  Y.  S.  293,  and 
reversing  65  Hun  263,  20  N.  Y.  S.  97.  _ 

City  ward  as  town. —  Although  a  ward  is  sometimes  treated  as  a  town  for 
the  purposes  of  municipal  government,  it  is  not  a  town  within  the  meaning 
of  the  clause  prohibiting  the  division  of  a  town  or  block  in  the  formation  of 
assembly  districts.  '*  The  constitution  forbids  the  division  of  towns,  but  not 
the  division  of  wards  in  the  formation  of  assembly  districts.  The  town  is  a 
municipal  division  of  the  state  of  very  ancient  origin.  The  wards  into  which 
cities  are  divided  have  no  resemblance  to  it  unless  it  be  in  the  circumstance 
that  they  are  represented  in  the  board  of  supervisors.  The  indivisibility  of 
wards  in  the  creation  of  assembly  districts  cannot  be  implied  from  the 
provision  against  dividing  towns.  A  ward  is  not  a  town,  though  it  may  be 
treated  as  a  town  for  some  purposes  of  municipal  government.  The  framers 
of  the  constitution  in  prohibiting  the  division  of  towns,  had  no  intention  to 
include  the  wards  of  a  city  within  the  provision.  If  they  had  they  would 
have  said  so."    In  re  Baird,  (1894)   142  N.  Y.  523,  37  N.  E.  619. 

Members  of  body  exercising  powers  of  common  council  as  constitutional 
officers. —  The  city  of  New  York  is  a  "city  embracing  an  entire  county  and 
having  no  board  of  supervisors."  Under  the  Greater  New  York  charter  the 
board  of  aldermen  exercises  the  powers  of  a  common  council  and  discharges 
the  duty  of  apportioning  the  counties  of  which  the  city  is  composed  into 
assembly  districts.  "  The  board  of  aldermen  of  the  city  of  New  York,  thus 
being  the  body  upon  which  the  constitution  has  devolved  this  most  responsi- 
ble duty,  so  far  as  assembly  districts  are  concerned,  is  a  constitutional  body, 
BO  long  as  it  remains  vested  with  this  power  of  apportionment,  and  the  alder- 
men who  constitute  the  board  are  necessarily  constitutional  officers.  The 
fact  that  they  may  cease  to  be  such  if  the  legislature  should  transfer  the 
powers  of  a  common  council  from  them  to  some  other  body  does  not  affect  the 
question."  Being  constitutional  officers  the  New  York  city  aldermen  fall 
within  the  purview  of  section  5  of  article  10,  which  provides  that  in  case 
of  elective  officers,  no  person  appointed  to  fill  a  vacancy  shall  hold  his  office 
by  virtue  of  such  appointment  longer  than  the  commencement  of  the  political 
year  next  succeeding  the  first  annual  election  after  the  happening  of  the 
vacancy,  and  no  vacancy  in  the  office  can  be  filled  for  a  longer  period  than 
the  interval  between  the  occurrence  of  the  vacancy  and  the  beginning  of  the 
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next  political  year.  People  v.Hogan,  (1914)  214  N.  Y.  216,  108  N.  E.  469, 
affirming  165  App.  Div.  298,  151  N.  Y.  S.  261,  166  App.  Div.  895,  mem.,  151 
N".  Y.  S.  270.  (Seabury,  J.,  and  Collins,  J.,  though  reaching  the  same 
conclusion  on  the  case  as  the  majority  of  the  court,  differed  with  the  majority 
on  the  point  set  out  above.  The  Appellate  Division  agreed  with  those  two 
justices  in  its  argument.) 

Sufficiency  of  population  of  new  county. —  The  requirement  that  no  county 
shall  be  erected  unless  its  population  shall  entitle  it  to  a  representative  in  the 
assembly  has  reference  to  the  time  of  erection  of  the  new  county,  not  to  any 
earlier  or  later  date.  The  coimty  must  have  the  requisite  population  when 
created.  The  legislature  is  presumed,  however,  where  it  has  created  a  new 
county  to  have  acted  only  after  a  determination  that  the  population  thereof 
satisfies  this  requirement.  Its  conclusion  on  that  question  is  not  open  to 
judicial  review.  Thus,  Mr.  Judge  Strong,  speaking  for  the  court  in  Eumsey 
V.  People,  (1859)  19  N.  Y.  41,  said:  "My  conclusions  upon  the  questions 
as  to  the  requisite  population  are,  first,  that  the  constitutional  provision  as 
to  that  had  reference  to  the  time  when  a  new  county  should  be  erected,  and 
not  to  any  time  antecedent  or  subsequent;  second,  that  it  is  to  be  presumed 
that  the  legislature  obtained  and  acted  upon  sufficient  evidence;  third, 
that  there  is  no  power  in  our  judicial  tribunals  to  review  the  conclusion  of 
that  body  upon  a  question  of  fact." 

Erection  of  town. —  The  clause  providing  that  "nothing  in  this  section 
shall  prevent  the  division  at  any  time  of  counties  and  towns,  and  the  erec- 
tion of  new  towns  by  the  legislature,"  is  almost  if  not  quite  an  express 
grant  of  the  power  to  create  a  new  town.  Fort  v.  Cummings,  (1895)  90  Hun 
481,  36  N.  Y.  S.  36. 

Division  and  erection  of  county. —  By  virtue  of  the  provision  that  nothing 
in  this  section  shall  prevent  the  legislature  from  dividing  counties,  a  town 
may  at  any  time  be  taken  from  one  county  and  added  to  another.  "  Towns 
belonging  to  one  assembly  district  may  be  divided,  and  the  part  taken  away 
may  be  added  to  a  town  in  another  assembly  district.  Such  changes  would 
not  violate  the  prohibitions  that  '  no  town  shall  be  divided  in  the  formation 
of  assembly  districts,'  and  that  assembly  districts  once  formed  '  shall  remain 
imaltered  until  another  enumeration,'  on  the  construction  that  the  assembly 
districts  existing  when  a  division  is  made  remain  territorially  the  same, 
notwithstanding  the  division.  It  is  true  that  the  clause  is  inserted  in  the 
section  relating  to  the  apportionment  of  assemblymen  and  the  creation  of 
assembly  districts,  and  declares  that  'nothing  in  this  section  shall  prevent.' 
.  .  .  But  we  think  the  insertion  of  this  clause  indicates  an  intention  to 
leave  the  legislature  free  to  exercise  the  power  to  change  the  boundaries  of 
counties  and  towns  and  to  erect  new  towns  at  any  time  in  its  discretion.  It 
is  difficult  to  see  any  reason  for  denying  this  power  when  its  exercise  would 
affect  a  senate  district,  and  for  the  permitting  its  exercise  in  the  case  of 
the  smaller  unit."  And  the  power  is  not  inhibited  where  its  exercise  would 
affect  judicial  districts  and  departments.  People  v.  Westchester  County, 
(1895)  147  K  Y.  1,  41  K  E.  563,  30  L.  R.  A.  74.  See  also  Zeimer  v.  Raf- 
ferty,  (1897)  18  App.  Div.  397,  46  N.  Y.  S.  345.  Apparently  the  first  case 
cited  above  overrules  the  doctrine  of  Lanning  v.  Carpenter,  (1859)  20  N.  Y. 
447,  decided  before  the  adoption  of  the  above  mentioned  clause  to  the  effect 
that  the  legislature  cannot  erect  a  new  county  in  the  interval  between  appor- 
tionments. Similarly,  the  decision  overrules  Kinne  v.  Supervisors,  3  Keyes 
110,  holding  that  the  legislature  cannot  alter  the  boundaries  of  cities  or 
towns  intermediate  apportionments  if  the  alteration  affects  the  boundaries 
of  assembly  districts. 

Effect  of  division  of  county. —  Territory  taken  from  a  county  in  one  senate 
district  and  annexed  to  a  county  in  another  remains  in  the  former  county  for 
the  purpose  of  the  formation  of  assembly  districts  until  the  legislature  reap- 
portions the  members   of  the   assembly   among   the   respective   covmties   in 
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accordance  with  this  section.  This  rule  is  seemingly  inimical  to  the  pro- 
vision of  this  section  requiring  boards  of  supervisors  in  counties  entitled  to 
more  than  one  member  of  the  assembly  to  **  divide  such  counties  "  into  assem- 
bly districts.  To  avoid  that  repugnancy,  the  word  "  counties  "  must  be  con 
strued  as  meaning  the  territorial  divisions  existing  when  the  current  appor- 
tionment was  made.  People  v.  Westchester  County,  (1896)  147  N.  Y.  1,  41 
N.  E.  563,  30  L.  R.  A.  74;  Zeimer  v.  Raflferty,  (1897)  18  App.  Div.  397,  46 
N.  Y.  S.  345.  See  also  Lanning  v.  Carpenter,  (1869)  20  N.  Y.  447,  affirming 
23  Barb.  402. 

§  6.  Compensation  of  members  of  legislature. 

Each  member  of  the  Legislature,  shall  receive  for  his  services 
an  annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  house  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  session  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extraordi- 
nary session,  or  when  serving  as  members  of  the  Court  for  the 
Trial  of  Impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Const.  1821,  Art.  I,  §  9;  amended,  Const.  1846,  Art.  Ill,  §  6;  amended 
1874. 

§  7.  Member  of  legislature  not  to  hold  other  .civil  office. 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected ;  and  all  such  appointments  and  all  votes  given 
for  any  such  member  for  any  such  ofiice  or  appointment  shall  be 
void. 

Const.  1821,  Art.  I,  §  10;  amended,  Const.  1846,  Art.  Ill,  §  7;  amended 
1874. 

Appointment  by  justice  as  civil  appointment. —  This  section  does  not  pro- 
hibit the  appointment  of  a  member  of  the  assembly  to  the  clerk  of  the  Dis- 
trict Court  of  the  city  of  New  York  by  a  justice  of  that/  court,  as  such  jus- 
tice is  not  an  oflficer  of  the  city  government.  The  evil  which  this  sec- 
tion "  sought  to  remedy  and  prevent  was  the  corruption  of  the  appointing 
power  and  the  member  of  assembly,  rather  than  to  exclude  the  member  of 
assembly  from  participation  in  the  civil  service  of  the  state;  and  the  reason 
appears  quite  plain  in  the  fact  that  between  the  several  sources  of  the  power 
of  appointment  mentioned  in  the  constitution,  and  a  member  of  assembly, 
there  exists  a  relation  by  which  the  one  or  the  other  might  be  influenced  io 
their  official   action.     The  appointing  power  might,  in   consideration  of  a 
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vote  for  a  particular  measure,  hold  out  as  an  inducement  thereto  a  promise 
of  appointment  to  a  particular  office.  So,  on  the  other  hand,  a  member  of 
aasembly  might  withhold  a  vote  for  a  particular  measure  in  order  to  coerpe 
the  appointing  power  into  a  compliance  with  his  demand  for  civil  appoint- 
ment. In  other  words,  if  the  power  existed  to  give  and  the  right  existed 
to  receive,  it  could  be  made  the  basis  of  traffic  for  official  action,  and 
this  evidently  was  the  evil  at  which  the  amendment  was  aimed.  No  such 
reason  exists  as  applied  to  the  appointing  power  in  the  present  case." 
Stewart  v.  New  York,  (1897)   15  App.  Div.  548,  44  N.  Y.  S.  575. 

§  8.  Certain  officers  disqualified  as  members. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto  has 
been,  a  member  of  Congress,  a  civil  or  military  officer  under  the 
United  States,  or  an  officer  under  any  city  government.  And  if 
any  person  shall,  after  his  election  as  a  member  of  the  Legislature, 
be  elected  to  Congress,  or  appointed  to  any  office,  civil  or  military, 
under  the  government  of  the  United  States,  or  under  any  city 
government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.  1821,  Art.  I,  §  11;  amended,  Const.  1846,  Art.  Ill,  §  8;  amended  in 
1874. 

A  member  of  the  board  of  park  commissioners,  appointed  under  and  in 
pursuance  of  the  Act  of  1891  (ch.  308,  Laws  of  1891),  providing  for  a  public 
park  in  the  city  of  Hornellsville,  is  an  officer  under  the  city  government 
within  the  meaning  of  this  provision.  People  v.  Canvassers,  (1891)  129 
N.  Y.  360,  29  N.  E.  345,  14  L.  R.  A.  646.  In  that  case  it  was  said:  "It  is 
of  course  possible  that  park  commissioners  could  be  so  constituted  by  the 
legislature  as  not  to  become  city  officers,  but  such  is  plainly  not  the  effect 
of  this  act.  So  we  reach  the  conclusion  that  the  relator  was  not  eligible 
under  the  constitution  to  the  senate.  The  term  eligible  relates  to  the  capacity 
of  holding,  as  well  as  to  the  capacity  of  being  elected  to  the  office.  .  .  . 
Therefore,  he  could  not  be  elected  to  or  hold  office  of  senator.  He  violated 
the  constitutional  provision  in  seeking  the  votes  of  the  electors,  and  they 
violated  it  in  voting  for  him." 

§  9.  Tiw^  of  elections  of  members  of  legislature. 

The  elections  of  senators  and  members  of  assembly,  pursuant  to 
the  provisions  of  this  Constitution,  shall  be  held  on  the  Tuesday 
succeeding  the  first  Monday  of  November,  unless  otherwise 
directed  by  the  Legislature. 

Const.  1821,  Art.  I,  §  15;  amended.  Const.  1846,  Art.  Ill,  §  9. 

This  section  is  imperative  with  respect  to  the  day  on  which  the  elections 
shall  be  held.  "  Should  the  legislature  direct  it  to  be  held  on  a  different  day, 
as  they  are  empowered  by  that  instrument  to  do,  such  day  would  be  impera- 
tive also.  The  constitution  is  silent  with  respect  to  the  hour  of  the  day 
at  which  the  poll  shall  be  opened  and  closed;  the  regulation  of  that  matter 
is  thus  left  to  the  legislature,  and,  when  they  do  not  interfere,  to  the  common 
law."  People  v.  Cook,  (1863)  8  N.  Y.  87,  59  Am.  Dec.  451,  affirming  14  Barb. 
259. 

19 
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§  10.  Quorum  of  ewch  house. 
Powers  of  each  house. 
Temporary  president  of  senate. 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  busi- 
ness. Each  house  shall  determine  the  rules  of  its  own  proceedings, 
and  be  the  judge  of  the  elections,  returns  and  qualifications  of  its 
own  members;  shall  choose  its  own  officers;  and  the  Senate  shall 
choose  a  temporary  president  to  preside  in  case  of  the  absence  or 
impeachment  of  the  Lieutenant-Governor,  or  when  he  shall  refuse 
to  act  as  president,  or  shall  act  as  Governor. 

Const.  1821,  Art.  I,  §  3;  amended,  Const.  1846,  Art.  Ill,  §  10;  amended. 
Const.  1894,  Art.  Ill,  §  10.    See  also  Const.  1777,  Art.  IX. 

Nature  of  powers  conferred. —  With  reference  to  this  section,  it  has  been 
said  that  "  the  power  thus  given  to  the  houses  of  the  legislature  is  a  judicial 
power,  and  each  house  acts  in  a  judicial  capacity  when  it  exerts  it."  People 
V.  Hall,  (1880)  80  N.  Y.  117.  Accordingly,  under  this  section,  "each  house 
of  the  legislature  has  jurisdiction  to  determine  whether  or  not  a  person 
who  has  been  duly  declared  elected  a  member  of  that  house  has  been  properly 
elected."  People  v.  Fomes,  (1903)  79  App.  Div.  618,  80  K  Y.  S.  385.  See 
also  People  v.  Canvassers,  ( 1891 )  129  N.  Y.  360,  29  N.  E.  345,  14  L.  R.  A.  646. 

Issuance  of  mandamus. —  The  denial  of  a  writ  of  mandamus  to  compel  the 
board  of  state  canvassers  to  issue  a  certificate  of  election  as  state  senator  to 
a  person  whose  election  to  that  oflSce  contravened  section  8  of  this  article 
was  not  an  interference  with  the  jurisdiction  of  the  senate  given  by  this 
section  as  it  in  no  way  affected  the  right  of  that  body,  when  it  convened, 
to  determine  whether  the  claimant  was  entitled  to  the  office.  People  v.  Can- 
vassers, (1891)  129  K  Y.  360,  29  N.  E.  345,  14  L.  R.  A.  646.  In  that  case 
the  court  said:  "It  is  undoubtedly  true  that  the  courts  cannot  by  quo 
warranto  try  the  title  to  a  legislative  office.  But  this  is  not  such  a  case. 
Here  the  relator  comes  into  court  and  asks  its  aid  to  clothe  him  with 
apparent  title  to  an  office,  and  by  its  affirmative  action,  to  remove  obstacles 
which  stand  in  his  pathway  in  his  proposed  intrusion  into  the  office;  and 
upon  the  undisputed  facts,  the  court  is  able  to  see  that  he  is  ineligible,  and 
it  simply  determines  that  it  will  not  aid  him;  and  in  making  such  deter- 
mination, it  in  no  way  infringes  upon  the  jurisdiction  confided  to  the  senate. 
It  simply  exercises  a  jurisdiction  which  he  has  invoked." 

Effect  of  adoption  of  rules. —  Apparently,  a  house  is  boimd  by  its  duly 
established  rules  of  procedure.  It  cannot  arbitrarily  depart  therefrom,  and 
conduct  its  proceedings  according  to  other  rules  unknown  to  the  system 
adopted.  Thus,  the  assembly  can  reconsider  its  vote  on  a  bill  only  according 
to  the  rules  prescribed  by  it  for  such  action.  People  v.  Devlin,  (1865)  33 
N.  Y.  269,  88  Am.  Dec.  377. 

Punishment  of  crime  by  disqualification  to  hold  office  generally. —  The 
infliction  of  a  disqualification  to  hold  office,  as  a  pimishment,  is  not  incom- 
patible with  this  section.  Thus,  the  act  to  suppress  dueling,  passed  Novem- 
ber 6,  1816,  (sess.  40,  ch.  1,)  which  declares  that  any  person  convicted  of 
challenging  another  to  fight  a  duel,  etc.,  "shall  be  incapable  of  holding  or 
being  elected  to  any  post  of  profit,  trust  or  emolument,  civil  or  military, 
under  this  state,"  is  constitutional.  Barker  v.  People,  (1824)  3  Cow.  686, 
15  Am.  Dec.  322.  The  court  said:  "The  sense  of  this  provision  is,  that  each 
house  shall  decide  upon  the  qualifications  of  its  own  members  without  inter- 
ference or  control  from  any  other  authority;  but  this  part  of  the  constitution 
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does  not  define  any  qualification  which  shall  be  allowed  or  required  by  either 
house.  .  .  .  The  power  of  each  house  of  the  legislature  to  judge  of  the 
qualifications  of  its  own  members,  does  not  determine  or  illustrate  what  is, 
or  is  not  a  qualification;  the  statute  to  suppress  dueling,  does  not  propose 
to  deprive,  nor  can  any  law  deprive  the  several  houses  of  the  legislature  of 
their  exclusive  jurisdiction;  and  this  part  of  the  constitution  is  therefore 
not  infringed  by  the  judgment  of  disqualification  now  in  question." 

§  11.  Journals  of  each  house. 
Open  sessions. 
Adjournments. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  require  secrecy.  The  doors  of 
each  house  shall  be  kept  open,  except  when  the  public  welfare  shall 
require  secrecy.  Neither  house  shall,  without  the  consent  of  the 
other,  adjourn  for  more  than  two  days. 

Const.  1777,  Art.  XV;  amended,  Const.  1821,  Art.  I,  §  4;  continued  without 
change  in  Const.  1846,  Art.  Ill,  §  11. 

§  12.  Privileges  of  members. 

For  any  speech  or  debate  in  either  house  of  the  Legislature  the 
members  shall  not  be  questioned  in  any  other  place. 

Const.  1846,  Art.  Ill,  §   12. 

§  13.  BiMs  m^y  originate  or  be  amended  in  either  house. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
all  bills  passed  by  one  house  may  be  amended  by  the  other. 

Const.  1821,  Art.  I,  §  8;  continued  without  change  in  Const.  1846,  Art.  Ill, 
§  13. 

Recall  of  biU. —  Though  either  the  senate  or  assembly  may  freely  amend 
bills  passed  by  the  other,  neither  house  can  recall  a  bill  passed  by  both  and 
sent  to  the  governor  for  approval,  and  if  the  governor  return  such  a  bill  on 
the  request  of  either  house,  any  further  action  taken  thereon  will  be  a  nullity. 
People  V.  Devlin,  (1865)   33  N.  Y.  269,  88  Am.  Dec.  377. 

§  14.  Enacting  clause  of  bills. 

The  enacting  clause  of  all  bills  shall  be  "  The  People  of  the 
State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  follows,"  and  no  law  shall  be  enacted  except  by  bill. 

Const.  1777,  Art.  XXXI  (omitted  in  Const.  1821);  amended.  Const.  1846, 
Art.  Ill,  §  14. 

"A  concurrent  resolutian  of  the  two  houses  is  not  a  statute."  Accordingly, 
the  board  to  award  the  contract  for  legislative  printing  pursuant  to  sections  72 
and  77  of  the  Tjegislative  Law    (ch.  682,  L.   1892),  wherein  it  is  provided 
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that  the  contract  for  legislative  printing  shall  embrace  certain  "  additional " 
copies  of  bills  when  ordered  by  "  statute,"  and  that  it  shall  include  **  any 
extra  niunber  of  copies  "  when  ordered  by  '*^  law,"  cannot  adopt  as  a  basis 
for  computation,  in  determining  the  lowest  bidder,  extra  copies  of  bills  called 
for  by  the  concurrent  resolution  of  the  senate  and  assembly.  People  v. 
Pahner,  12  Misc.  392,  33  N.  Y.  S.  1088,  affirmed,  146  N.  Y.  406,  42  N.  E.  643. 

§  15.  Manner  of  passing  hills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have  been 
printed  and  upon  the  desks  of  the  members,  in  its  final  form,  at 
least  three  calendar  legislative  days  prior  to  its  final  passage,  unless 
the  Governor,  or  the  acting  Governor,  shall  have  certified  to  the 
necessity  of  its  immediate  passage,  under  his  hand  and  the  seal  of 
the  State;  nor  shall  any  bill  be  passed  or  become  a  law,  except  by 
the  assent  of  the  majority  of  the  members  elected  to  each  branch 
of  the  Legislature ;  and  upon  the  last  reading  of  a  bill,  no  amend- 
ment thereof  shall  be  allowed,  and  the  question  upon  its  final 
passage  shall  be  taken  immediately  thereafter,  and  the  yeas  and 
nayi  entered  on  the  journal. 

Const.  1846,  Art.  Ill,  §  15;  amended,  Const.  1894,  Art.  Ill,  §  15. 

The  object  of  this  provision  "  is  to  prevent  hasty  and  careless  legislation, 
to  prohibit  amendments  at  the  last  moment  and  to  secure  more  publicity 
than  had  been  required  before."  People  v.  Reardon,  (1906)  184  N.  Y.  431, 
77  N.  E.  970,  112  A.  S.  R.  628,  6  Ann.  Cas.  515,  1  L.  R.  A.  (N.  S.)  161, 
affirming  110  App.  Div.  821,  97  N.  Y.  S.  535,  affirmed  204  U.  S.  152,  27 
S.  Ct.  188,  51  U.  S.  (L.  ed.)  416.  It  was  "designed  to  insure  the  full 
attendance  of  both  houses,  when  a  bill  is  passed,  and  to  cause  the  members 
to  feel  their  individual  responsibility."  Per  Willard,  J.,  in  Barto  v.  Himrod, 
(1853)   8  N.  Y.  483,  69  Am.  Dec.  606. 

The  word  "members,"  as  used  in  this  provision,  means  members  of  the 
legislature  as  an  entity,  not  members  of  the  senate  and  assembly  merely  as 
such.  Accordingly,  it  is  not  necessary  that  members  of  the  house  in  which 
a  bill  originates  shall  first  have  it  on  their  desks  for  three  days,  and  after 
its  passage  by  them,  that  the  members  of  the  other  house  shall  have  it  on 
their  desks  for  three  more  days.  The  constitutional  requirements  are  met 
when  a  bill  has  been  upon  the  desks  of  the  members  of  each  house,  in  its 
final  form,  for  at  least  throQ  calendar  legislative  days,  whether  simultaneously 
or  otherwise.  People  v.  Reardon,  (1906)  184  N.  Y.  431,  77  N.  E.  970,  112 
A.  S.  R.  628,  6  Ann.  Cas.  616,  1  L.  R.  A.  (N.  S.)  161,  affirming  110  N".  Y. 
App  Div.  821,  97  N.  Y.  S.  535,  affirmed  204  U.  S.  152,  27  S.  Ot.  188,  61 
U.  S.   (L.  ed.)   415. 

Yeas  and  najrs. —  The  requirement  of  this  section  that  the  yeas  and  nays 
shall  be  taken  on  a  question,  and  entered  upon  the  journal,  is  merely  direc- 
tory; it  does  not  apply  to  a  vote  on  receding  from  amendments  which  have 
been  disagreed  to  by  the  other  house.  People  v.  Supervisors,  (1863)  8  N".  Y. 
317.  In  that  case,  it  was  said:  "  The  provision  of  the  constitution  requiring 
the  question  upon  the  final  passage  of  a  bill  to  be  taken  inunediately  upon 
its  last  reading,  and  the  yeas  and  nays  to  be  entered  on  the  journal,  is  only 
directory  to  the  legislature;  there  is  no  clause  declaring  the  act  to  be  void, 
if  this  direction  be  not  followed.  It  does  not  stand  on  the  same  footing  with 
the  requirement  of  a  certain  number  to  form  a  quorum,  or  to  pass  a  bill. 
In  the  latter  case,  there  is  a  defect  of  power,  if  the  requisite  niunber  be  not 
present  and  voting." 
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§  16.  Private  or  local  bills  limited  to  one  svhject  to  he  expressed 
in  title. 

No  private  or  local  bill,  which  may  be  passed  by  the  Legislature, 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

Conat.  1846,  Art.  Ill,  §  16. 

/.   In  general,  291, 

i.   History  and  purpose  of  section,  291, 
2.   Local  and  general  hills  distinguished,  293, 
II,    Title  and  subject-matter,  296. 

1.  In  general,  296, 

2.  Titles  held  sufficient,  304. 

3.  Titles  held  insufficient,  311, 

4.  Bills  held  not  to  emhrace  foreign  subjects,  314, 

5.  Bills  held  to  embrace  foreign  subjects,  323. 


I.  In  Genebal. 
1.  History  and  Purpose  of  Section. 

History. —  "  It  io  now  more  than  a  hundred  years  since  the  attention  of  the 
people  of  this  state  was  emphatically  called  to  the  abuse  which  this  clause 
of  the  constitution  was  designed  to  correct.  The  Bank  of  New  York,  char- 
tered in  1791,  had  a  practical  monopoly  of  the  banking  business  in  the  city 
of  New  York,  and  its  stockholders  and  directors  were  Federalists,  with 
Alexander  Hamilton  at  their  head.  By  1800  this  bank  had  come  to  wield, 
or  was  supposed  to  wield,  an  important  political' influence,  and  Aaron  Burr 
conceived  it  to  be  necessary  to  have  a  rival  bank.  The  legislature  was  in 
the  hands  of  the  Federalists,  and  bank  charters  appear  to  have  been  granted 
in  those  days  as  political  favors.  In  this  condition  of  affairs  Mr.  Burr  con- 
ceived the  plan  of  taking  advantage  of  the  then  recent  yellow  fever  scourge 
to  organize  a  company  for  the  purpose  of  affording  an  abundant  supply  of 
pure  and  w^holesome  water,  and  the  legislature  were,  with  great  plausibility, 
invoked  to  charter,  on  the  most  liberal  terms,  a  company  which  professed 
its  willingness  to  undertake  so  useful  an  enterprise.  As  it  was  uncertain 
what  amount  of  capital  would  be  required,  and  with  a  view  to  avoid  any 
chance  of  failure  on  account  of  deficiency  of  capital,  the  company  requested 
to  be  authorized  to  raise  $2,000,000,  but  as  it  was  possible,  and,  indeed, 
probable,  that  the  construction  of  the  water  works  would  not  absorb  the 
whole  of  that  sum,  they  asked  for  a  provision  that  the  'surplus  capital 
might  be  employed  in  any  way  not  inconsistent  with  the  laws  and  Constitu- 
ti<Hi  of  the  United  States  or  of  the  State  of  New  York,'  and  under  the  pro- 
visions of  this  water  works  act  one  of  the  strongest  banking  institutions  of 
the  city  of  New  York  was  incorporated,  and  has  continued  to  do  business 
up  to  the  present  time,  and  it  is  to-day  going  through  the  form  of  main- 
taining a  water  plant.  (1  Hammond's  Polit.  Hist.  New  York,  325.)  This 
precedent  was  followed,  or  attempted  to  be  followed,  in  various  bank  charters 
which  were  eagerly  sought  for  in  the  periods  of  inflation  which  intervened 
between  that  time  and  the  meeting  of  the  Constitutional  Convention  in  1846, 
particularly  in  the  great  speculative  era  which  reached  its  height  in  the 
decade  preceding  that  event,  and  other  branches  of  business  felt  the  pernicious 
effeotf  of  this  kind  of  legislation,  giving  no  intimation  of  its  real  purpose 
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until  it  was  in  the  process  of  being  carried  out.  It  was  to  meet  this  condition 
of  affairs  that  the  provision  of  the  Constitution  now  under  consideration  was 
brought  forward  and  adopted,  and  that  it  has  served  a  useful  purpose  is 
abundantly  evidenced  by  the  cases  in  which  the  courts  have  intervened." 
Matter  of  Clinton  Ave.,  (1901)  57  App,  Div.  166,  68  N.  Y.  S.  196. 

Purpose. —  The  purpose  of  this  section  is  twofold.  First,  it  was  designed 
to  prevent  **  log-rolling  "  —  that  is,  to  prevent  the  imiting  of  various  objects, 
having  no  necessary  or  natural  connection  with  each  other,  in  one  bill,  for 
the  purpose  of  combining  various  interests  in  support  of  the  whole.  Eco- 
nomic Power,  etc.,  Co.  v.  Buffalo,  (1909)  195  N.  Y.  286,  88  N.  E.  389, 
reversing  128  App.  Div.  883,  mem.,  112  N.  Y.  S.  1127;  Clinton  v.  Dwight, 
(1885)  101  N.  Y.  9,  3  N.  E.  782;  Neuendorff  v.  Duryea,  (1877)  69  N.  Y. 
657,  25  Am.  Rep.  235;  People  v.  Brinkerhoff,  (1877)  68  N.  Y.  259;  Devlin 
V.  New  York,  (1875)  63  N.  Y.  8,  modifying  48  How.  Pr.  457;  Harris  v. 
People,  (1875)  59  N.  Y.  599;  People  v.  Briggs,  (1872)  50  N.  Y.  653;  Huber 
V.  People,  (1872)  49  N.  Y.  132;  People  v.  Chautauqua  County,  (1870)  43 
N.  Y.  10;  Conner  v.  New  York,  (1851)  5  N.  Y.  285,  affirming  2  Sandf.  355; 
Gubner  v.  McClellan,  (1909)  130  App.  Div.  716,  115  N.  Y.  S.  755;  Tommasi 
V.  Archibald,  (1906)  114  App.  Div.  838,  100  N.  Y.  S.  367;  Dunton  v.  Hume, 
(1897)  15  App.  Div.  122,  44  N.  Y.  S.  306;  Dyker  Meadow  Land,  etc.,  Co.  v. 
Cook,  (1896)  3  App.  Div.  164,  38  N.  Y.  S.  222,  affirmed  (1899)  159  N.  Y.  6,  53 
N.  E.  690;  Freeman  v.  Panama  R,  Co.,  (1876)  7  Hun  122.  See  also  People  v. 
Hills,  (1866)  35  N.  Y.  449,  reversing  46  Barb.  340;  People  v.  Coleman,  (1889) 
51  Hun  640,  4  N.  Y-  S.  417.  Second,  it  was  intended  to  advise  the  public 
in  general,  and  the  members  of  the  legislature  in  particular,  by  the  title 
of  the  bill,  as  to  what  interests  are  likely  to  be  affected  by  its  becoming  a  law. 
Economic  Power,  etc.,  Co.  v.  Buffalo,  (1909)  195  N.  Y.  286,  88  N.  E.  389, 
reversing  128  App.  Div.  883,  mem.,  112  N.  Y.  S.  1127;  People  v.  Howe,  (1904) 
117  N.  Y.  499,  69  N.  E.  1114,  affirming  88  App.  Div.  617,  84  N.  Y.  S.  604,  and 
reversing  Corscadden  v.  Haswell,  88  App.  Div.  158,  84  N.  Y.  S.  697;  People 
V.  Coler,  (1903)  173  N.  Y.  103,  65  N.  E.  956,  affirming  71  App.  Div.  584,  76 
N.  Y.  S.  205;  New  York  v.  Manhattan  R.  Co.,  (1894)  143  N.  Y.  1,  37  N.  E. 
494;  Sweet  v.  Syracuse,  (1891)  129  N.  Y.  316,  27  N.  E.  1081,  29  N.  E.  289, 
reversing  60  Hun  28,  14  N.  Y.  S.  421;  Wrought-Iron  Bridge  Co.  v.  Attica, 
(1890)  119  N.  Y.  204,  23  N.  E.  542,  affirming  (1888)  49  Hun  613,  2  N.  Y.  S. 
369;  Astor  v.  New  York  Arcade  Co.,  (1889)  113  N.  Y.  93,  20  N.  E.  594,  2 
L.  R.  A.  789,  affirming  48  Hun  562,  1  N.  Y.  S.  174;  Johnston  v.  Spicer,  (1887) 
107  N.  Y.  185,  13  N.  E.  753;  Clinton  v.  Dwight,  (1885)  lOi  N.  Y.  9,  3  N.  E. 
782;  In  re  Paul,  (1884)  94  N.  Y.  497;  Neuendorff  v.  Duryea,  (1877)  69 
N.  Y.  657,  25  Am.  Rep.  235;  People  v.  Brinkerhoff,  (1877)  68  N.  Y.  259; 
Devlin  v.  New  York,  (1875)  63  N.  Y.  8,  modifying  (1874)  48  How.  Pr.  457; 
Harris  v.  People,  (1875)  59  N.  Y.  599;  In  re  Van  Antwerp,  (1874)  56  N.  Y. 
261,  affirming  1  T.  &  C.  423;  People  v.  Briggs,  (1872)  50  N.  Y.  553;  People 
V.  Chautauqua  County,  (1870)  43  N.  Y.  10;  Sun  Mut.  Ins.  Co.  v.  New  York, 
(1863)  8  N.  Y.  241,  affirming  6  Sandf.  101,  8  Barb.  450;  Oneonta  Light,  etc., 
Co.  V.  Schwarzenbach,  (1914)  164  App.  Div.  548,  150  N.  Y.  S.  76;  Gubner 
V.  McClellan,  (1909)  130  App.  Div.  716,  115  N.  Y.  S.  755;  Tommasi  v. 
Archibald,  (1906)  114  App.  Div.  838,  lOO  N.  Y.  S.  367;  Elmira  v.  Seymour, 
(1906)  111  App.  Div.  199,  97  N.  Y.  S.  623;  Matter  of  Clinton  Avenue, 
(1901)  67  App.  Div.  166,  68  N.  Y.  S.  196;  Dunton  v.  Hume,  (1897)  15  App. 
Div.  122,44N.  Y.  S.  305;  Dyker  Meadow  Land,  etc.,  Co.  v.  C<5ok,  (1896)  3  App. 
Div.  164,  38  N.  Y.  S.  222,  affirmed  (1899)  159  N.  Y.  6,  53  N.  E.  690;  McCabe  v. 
Kenny,  (1889)  62  Hun  514,  5  N.  Y.  S.  678;  People  v.  Coleman,  (1889)  51  Hun 
640,  4  N.  Y,  S.  417.  See  also  People  v.  Hennessy,  (1912)  206  N.  Y.  33,  99 
(1876)  7  Hun  122.  Thus  in  People  v.  Chautauqua  County,  supra,  the  court 
said:  "We  gather  that  in  the  convention  which  proposed  the  constitution  of 
1846,  the  habit  of  the  legislature  was  assumed  to  have  been,  or  it  was  feared  it 
might  be,  to  place  in  bills  largely  of  a  general  nature,  and  having  titles 
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expressive  only  of  such  nature,  provisions  bearing  upon  private  interests, 
or  affecting  portions  only  of  the  state,  or  its  people;  or  to  mass  such  pro- 
visions in  bills  with  vague  or  narrowed  and  deceptive  titles;  or  in  bills, 
seeming  from  their  titles  to  be  local  or  private,  to  include  important  provi- 
sions of  a  general  or  public  nature.  So  that  the  titles  of  the  bills  gave  no 
notice  to  the  public  or  the  citizen  without,  or  to  the  legislature  within,  what 
provisions,  diverse  and  faulty  in  subject,  might  be  hidden  in  their  numerous 
sections.  And  that  it  was  believed  that  in  this  way  laws  were  enacted 
unjustly  benefiting  or  harming  the  individual,  or  seriously  affecting  more  or 
less  circumscribed  portions  of  the  state;  or  that  general  or  public  laws  were 
adopted,  with  no  notice  to  the  public,  the  individual,  or  the  locality,  of  the 
l^islative  purpose;  indeed,  with  no  notice  from  the  title,  to  legislators  not  in 
the  secret,  of  what  the  bill  contained  on  which  they  were  called  to  vote. 
This  was  the  evil  to  be  remedied.  The  design  was,  then,  that  no  individual 
or  knot  of  individuals,  should  be  especially  helped  or  harmed  by  a  bill, 
unless  that  bill  was  confined  to  one  subject,  and  its  title  expressed  the  subject. 
The  design  was,  that  no  segregated  portion  of  the  state,  or  of  its  people, 
should  be  made  the  subject  of  legislative  action,  unless  the  bill,  effective 
thereof,  in  its  title  gave  notice  to  it  and  its  representatives  of  such  purpose. 
The  design  was,  that  no  enactment  of  general  or  public  nature,  should  pass 
unchallenged,  under  the  guise  of  a  private  or  local  purpose;  and  that  there 
should  be  no  combination,  in  one  bill,  of  several  private  or  local  subjects." 

2.  Locai  and  OeneraZ  Bills  Distinguished. 

Distinction  generally. —  The  courts  have  not  established  a  ''definite  rule 
by  which  to  solve  the  question  whether  a  law  is  local  or  general,  and  it  has 
been  found  expedient  to  leave  the  matter  to  a  considerable  extent  open,  to  be 
determined  upon  the  special  circumstances  of  each  case."  Ferguson  v.  Ross, 
(1891)  126  N.  Y.  459,  27  N.  E.  954;  People  v.  Newburgh,  etc..  Plank  Road 
Co.,  (1881)  86  N.  Y.  1.  There  are,  however,  certain  general  principles  to  be 
deduced  from  the  decisions.  Thus,  one  rule  deducible  therefrom  is  that  a 
Biatute  may  be  public  and  still  local,  and,  therefore,  within  the  purview  of 
this  constitutional  provision.  People  v.  Coler,  (1903)  173  N.  Y.  103,  65  N.  E. 
966,  affirming  71  App.  Div.  684,  76  N.  Y.  S.  205;  Ferguson  v.  Ross,  (1891) 
126  N.  Y.  459,  27  N.  E.  954,  affirming  59  Hun  207,  13  N.  Y.  S.  398;  Kerrigan 
▼.  Force,  (1877)  68  N.  Y.  381,  affirming  9  Hun  185;  Huber  v.  People,  (1872) 
49  N.  Y.  132;  Board  of  Fire  Underwriters  v.  Whipple,  (1896)  2  App.  Div. 
361,  37  N.  Y.  S.  712.  See  also  Clinton  v.  Dwight,  (1885)  101  N".  Y.  9,  3 
K.  E.  782.  ''In  accordance  with  this  view  it  has  been  held  that  acts  con- 
stituting or  defining  the  jurisdiction  of  the  local  courts,  amending  charters 
of  municipal  corporations,  regulating  the  appointment  and  election  of  local 
officers  in  a  particular  city,  providing  for  the  laying  out  of  streets  or  high- 
ways or  the  construction  of  bridges  in  a  specified  locality,  and  for  local  tax- 
ation to  pay  the  expense  of  the  work,  regulating  the  fees  of  officers  in  a 
particular  county  or  the  expenses  of  judicial  sales  therein,  although  public 
acts  are  nevertheless  local  and  to  be  valid  the  subject  of  the  enactment  must 
be  expressed  in  the  title."  Ferguson  v.  Ross,  ( 1891 )  126  N.  Y.  459,  27  N.  E. 
954,  affirming  69  Hun  207,  13  N.  Y.  S.  398.  Another  rule  is  that  "  the  word 
'local'  as  applied  to  a  bill,  act,  or  law,  means  such  a  bill,  act,  or  law,  as 
touches  but  a  portion  of  the  territory  of  the  state  or  part  of  its  people, 
a  fraction  of  the  property  of  its  citizens."  Kerrigan  v.  Force,  (1877)  68 
N.  Y.  381,  affirming  9  Hun  185.  To  the  same  effect,  see  Economic  Power,  etc., 
Co.  V.  Buffalo,  (1909)  195  N.  Y.  286,  88  N.  E.  389,  reversing  128  App.  Div. 
533,  mem.,  112  N.  Y.  8.  1127;  Cahill  v.  Hogan,  (1905)  180  N.  Y.  304,  73 
N.  E.  39,  affirming  99  App.  Div.  619,  mem.,  90  N.  Y.  S.  1091;  Ferguson  v. 
Ross,  (1891)    126  N.  Y.  459,  27  N.  E.  954;   Clinton  v.  Dwight,   (1886)    101 
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N.  Y.  9,  3  N.  E.  782;  In  re  Paul,  (1884)  94  N.  Y.  497;  People  v.  Whillock, 
(1883)  92  N.  Y.  191;  People  v.  Newburgh,  etc.,  Plank  Road  Co.,  (1881)  86 
N.  Y.  1;  Rogers  v.  Stephens,  (1881)  86  N.  Y.  623;  People  v.  Dudley,  (1874) 
58  N.  Y.  323,  affirming  1  Hun  102;  Huber  v.  People,  (1872)  49  N.  Y.  132; 
People  V.  Chautauqua  Co.,  (1870)  43  N.  Y.  10;  People  v.  O'Brien,  (1868)  38 
N.  Y.  193;  People  v.  Hills,  (1866)  35  N.  Y.  449,  reversing  46  Barb.  340; 
Williams  v.  People,  (1862)  24  N.  Y.  405;  People  v.  McCann,  (1857)  16 
N.  Y.  58,  69  Am.  Dec.  642,  reversing  3  Park  272;  Gubner  v.  McClellan,  (1909) 
130  App.  Div.  716,  115  N.  Y.  S.  755;  Rochester  v.  Bloss,  (1902)  77  App. 
Div.  28,  79  N.  Y.  S.  236,  affirmed,  (1903)  173  N.  Y.  646,  mem.,  66  N.  E.  1105; 
McGrath  v.  Grout,  (1902)  69  App.  Div.  314,  74  N.  Y.  S.  782,  affirmed,  (1902) 
171  N.  Y.  7,  63  N.  E.  547;  People  v  City  Prison,  (1894)  81  Hun  434,  30 
N.  Y.  S.  1095,  affirmed,  (1895)  144  N.  Y.  529,  39  N.  E.  686;  Prentice  v. 
Weston,  (1888)  47  Hun  121,  16  N.  Y.  St.  Rep.  541,  affirmied,  (1888)  111 
N.  Y.  460,  18  N.  E.  720. 

It  follows  that  a  general  act  of  the  l^islature  is  one  '^  embracing 
either  persons  or  property  of  the  people  of  the  state  generally,  or  of  some 
class  of  persons,  or  species  of  property,  not  limiting  the  operation  of  the 
law  to  any  particular  locality  less  than  the  whole."  People  v.  O'Brien, 
(1868)  38  N.  Y.  193.  To  the  same  effect,  see  Economic  Power,  etc.,  Co.  v. 
Buffalo,  (1909)  195  N.  Y.  286,  88  N.  E.  389,  reversing  128  App.  Div.  883, 
112  N.  Y.  Supp.  1127;  People  v.  McCann,  (1857)  16  N.  Y.  58,  69  Am.  Dec. 
642,  reversing  3  Park.  272;  Phillips  v.  Schumacher,  (1877)  10  Hun  405.  To 
illustrate:  An  act  amending  the  charter  of  a  city  is  a  local  bill  within  this 
section   (People  v.  O'Brien,    (1868)    38  N".  Y.  193;   People  v.  Hills,    (1866) 

35  N.  Y.  449,  reversing  46  Barb.  340)  while  an  act  regulating  all  corporations 
is  general.  Economic  Power,  etc.,  Co.  v.  Buffalo,  (1909)  195  N.  Y.  286,  88 
N.  E.  389,  reversing  128  App.  Div.  883,  112  N.  Y.  Supp.  1127.  Furthermore, 
a  provision  within  a  local  bill,  denominating  itself  a  "general  act,"  can  be 
of  no  effect.  Harris  v.  Niagara  County,  (1884)  33  Hun  279.  Still  another 
rule  is  that  "  an  act  embracing  within  its  scope  all  the  cities  of  the  state, 
or  all  things  of  a  certain  class,  is  a  general  and  not  a  local  act,  although 
by  reason  of  some  limitation,  based  on  population  or  other  condition,  only  a 
particular  city  or  the  inhabitants  of  a  single  locality  can  in  the  actual  situ- 
ation receive  its  benefits."  Ferguson  v.  Ross,  (1891)  126  N.  Y.  459,  27 
N.  E.  954.  To  the  same  effect,  see  People  v.  Squire,  (1888)  107  N.  Y.  593, 
14  N.  E.  820,  1  A.  S.  R.  893,  affirmed,  145  U.  S.  175,  12  S.  Ct.  880,  36  L.  ed. 

(U.  S.)  666;  Gubner  v.  McClellan,  (1909)  130  App.  Div.  716,  115  N.  Y.  S. 
755;  Matter  of  Wallace,  (1902)  71  App.  Div.  284,  75  N.  Y.  S.  838;  Matter 
of  Buffalo  Traction  Co.,  (1898)  25  App.  Div.  447,  49  N".  Y.  S.  1052,  affirmed, 

(1898)    155  N.  Y.  700,  50  N.  E.   1115.     Thus,  an  act  applying  to  all  the 

cities  in  the  state  of  a  certain  class  and  to  every  corporation  engaged  in  a 
certain  business  (here  one  requiring  the  use  of  electrical  wires  or  conductors) 
is  general  within  the  meaning  of  this  section,  and  its  nature  as  such  is  not 
affected  by  reason  of  the  fact  that  the  number  of  the  cities  and  corporations 
to  which  this  act  will  apply  is  limited.  People  v.  Squire,  (1888)  107  N.  Y. 
593,  14  N.  E.  820,  1  A.  S.  R.  893,  affirmed,  145  U.  S.  175,  12  S.  Ct.  880, 

36  L.  ed.  (U.  S.)  666.  So,  The  Public  Service  Commissions  Law  (Laws  of 
1907,  ch.  429)  does  not,  in  requiring  the  city  of  New  York  to  pay  the 
expenses  and  salaries  of  certain  employees  of  the  commission  for  the  first 
district,  make  that  portion  of  the  bill  a  local  act  which  cannot  be  joined 
with  one  of  general  legislation.  Gubner  v.  McClellan,  (1909)  130  App.  Div. 
716,  115  N.  Y.  S.  755.  Likewise,  chapter  658  of  the  Laws  of  1900,  which 
amends  article  10  of  the  Tax  Law  (Laws  of  1896,  ch.  908),  by  providing, 
among  other  things,  for  the  appointment  by  the  state  comptroller  of  transfer 
tax  appraisers  in  the  counties  of  New  York,  Kings  and  Erie,  is  not  a  local 
act.  "It  is  an  amendment  to  the  general  law  applicable  to  the  whole  state, 
and  siinply  makes  provision  for  exceptional  conditions  which  obtain  in  the 
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three  largest  cities  of  the  state,  and  evidently  contemplates  that  such  change 
is  necessary  in  order  that  full  force  and  effect  may  be  given  to  all  the  pro- 
visions of  the  act,  and  that  the  law  may  be  more  efficiently  enforced."  Mat- 
ter of  Wallace,  (1902)  71  App.  Div.  284,  75  N.  Y.  S.  838.  Similarly,  a 
provision  in  an  act  (ch.  508,  Laws  1860)  which  stipulates  for  an  increased 
punishment  for  petit  larceny,  when  committed  by  stealing  from  the  person, 
in  the  city  of  New  York,  is  not  local  within  the  meaning  of  this  section.  "  It 
has,  no  doubt,  features  which  savor  of  locality,  for  it  punishes  a  well-known 
common-law  offense  more  severely,  if  committed  under  peculiar  circum-  , 
stances  within  the  limits  of  that  city,  than  if  conunitted  elsewhere.  But  it 
prescribes  the  rule  of  conduct  for  all  persons,  whether  residents  of  the  city 
or  of  any  other  part  of  the  state,  and  its  increased  penalties  are  intended 
to  protect  residents  of  other  localities  equally  with  inhabitants  of  the  city; 
and  it  was  probably  intended  especially  for  the  security  of  strangers  and 
sojourners,  who  are  apt  to  lack  the  habitual  caution  of  permanent  citizens 
of  large  towns."  Per  Denio,  J.,  in  Williams  v.  People,  (1862)  24  N.  Y.  405. 
Furthermore,  the  fact  that  an  act  (ch.  135,  Laws  1876,  as  amended  by  ch. 
253,  Laws  1879)  authorizing  turnpike  and  plank-road  companies  to  extend 
their  charters,  exempts  certain  counties  from  its  operation,  does  not  prevent 
the  act  from  being  general.  People  v.  Newburgh,  etc.,  Plank  Eoad  Co.,  (1881) 
86  N.  Y.  1.  Also,  the  fact  that  a  statute  (Public  Health  Law,  art.  11) 
'^  divides  the  «tate  into  sections  for  the  selection  of  members  of  the  Slate 
Board  of  Pharmacy  and  the  administration  of  its  duties "  does  not  con- 
stitute it  a  *'  local  act "  within  the  meaning  of  this  section.  State  Board 
of  Pharmacy  v.  Bellinger,  (1910)    138  App.  Div.  12,  112  N.  Y.  S.  651. 

Particular  bills  held  to  be  general. —  Chapter  701  of  the  Laws  of  1910, 
adding  section  59a  to  the  Highway  Law  (Consol.  Laws,  ch.  25),  providing 
for  interest  on  awards  for  damages  sustained  by  reason  of  change  of  grade 
of  a  street  or  highway  is  not  a  local  but  a  general  law.  **  It  applies  to 
awards  made  pursuant  to  any  statute  of  the  state  for  damages  sustained  by 
reason  of  any  change  of  grade  of  any  street,  avenue  or  road  in  the  state." 
People  V.  Prendergast,  (1911)  202  N.  Y.  188,  95  N.  E.  715,  affirming  143 
App.  Div.  935,  128  N.  Y.  S.  1139.  An  act  (Laws  1889,  ch.  385)  "for  the 
better  protection  of  skilled  labor,  and  for  the  registration  of  labels,  marks, 
names,  brands  or  devices  covering  the  products  of  such  labor  of  associations 
or  unions  of  workingmen  or  women,*'  is  a  general  law  and  not  a  private  or 
local  bill.  "There  is  nothing  in  the  title  or  the  provisions  of  the  act  that 
in  any  manner  limits  its  provisions  to  any  particular  locality  of  the  state 
or  to  any  designated  association  or  union  of  workingmen  or  women  Instead, 
the  provisions  are  all  general^  including  every  locality  in  the  entire  state, 
and  embracing  every  association  or  union  of  workingmen  or  women  existing 
or  that  may  be  thereafter  organized.  It  is  in  no  sense  local  or  private,  but 
is  in  every  sense  a  general  law."  Perkins  v.  Heert,  (1899)  158  N.  Y.  306, 
53  N.  E.  18,  70  A.  S.  R.  483,  43  L.  R.  A.  858,  affirming  5  App.  Div.  335, 
39  N.  Y.  S.  223.  A  statute  ( §  8,  ch.  414,  Laws  of  1885,  amending  ch.  604, 
Laws  of  1875)  prohibiting  the  deposit  of  any  material  dredged  or  excavated 
from  a  slip,  basin  or  other  place  in  the  North  or  East  rivers,  or  in  the  bay 
of  New  York,  "  within  the  jurisdiction  of  the  state  of  New  York,"  is  a  general 
and  not  a  local  law.  Ferguson  v.  Ross,  (1891)  126  N.  Y.  459,  27  N.  E.  954. 
The  provision  of  the  Act  of  1869,  (§  4,  ch.  569,  Laws  of  1869),,  entitled 
'*An  act  in  relation  to  the  fees  of  sheriff  of  the  city  and  county  of  New 
York,  and  to  the  fees  of  referees  on  sales  in  partition  cases,"  which  fixes 
the  fees  of  referees,  on  partition  salei^  in  all  parts  of  the  state  is  not 
local  but  general.  liichards  v.  Richards,  (1879)  76  N.  Y.  186.  Sec- 
tion 96  of  the  Insurance  Law,  limiting  the  amount  of  business  which  a 
domestic  insurance  corporation  may  transact  yearly,  is  a  general  law.  Bush 
V.  New  York  Life  Ins.  Co.,  (1909)  135  App.  Div.  447,  119  N.  Y.  S.  796.  The 
Public  Service  Commissions  Law  (ch.  429,  Laws  of  1907),  entitled  "An  act 
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to  establish  the  public  service  commissions  and  prescribing  their  powers  and 
duties,  and  to  provide  for  the  regulation  and  control  of  certain  public  service 
corporations  and  making  an  appropriation  therefor,"  is  neither  a  private 
nor  a  local  bill,  for  its  operation  is  not  confined  to  a  particular  mimicipalily 
or  portion  of  the  state.  Gubner  v.  McClellan,  (1909)  130  App.  Div.  716,  115 
N.  Y.  S.  765.  Chapter  658  of  the  Laws  of  1900,  which  amends  article  10 
of  the  Tax  Law  (Laws  of  1896,  ch.  90€l),  by  providing,  among  other  thinrfs, 
for  the  appointment  by  the  state  comptroller  of  transfer  tax  appraisers  in 
the  counties  of  New  York,  Kings  and  Erie,  is  not  a  local  act.  Matter  of 
Wallace,  (1902)  71  App.  Div.  284,  75  N.  Y.  S.  838.  Chapter  602  of  the 
Laws  of  1892,  as  amended  by  chapter  66  of  the  Laws  of  1893,  which  prohibits 
one  pliunbef  from  employing  another  who  has  not  a  certificate  of  skill,  relates 
to  all  the  cities  in  the  state  of  New  York,  and  accordingly  is  not  a  local  act. 
People  V.  City  Prison  Warden,  (1894)  81  Ilun  434,  30  N.  Y.  S.  1095,  affirmed, 
144  N.  Y.  529,  39  N.  E.  686.  Chapter  482  of  the  Laws  of  1875,  entitled  "An  act 
to  confer  on  boards  of  supervisors  further  powers  of  local  legislation  and 
administration,  and  to  regulate  the  compensation  of  supervisors,  being,  by 
its  terms,  made  generally  applicable  to  all  the  coimties  in  the  state,  is  not 
a  local  bill.      Phillips  v.  Schumacher,    (1877)    10  Hun  406. 


II.  Title  and  Subject-Mattbb. 

1.  In  OeneraZ. 

Rule  as  to  subject-matter. —  If  "  the  title  of  a  local  law  expresses  a  gen- 
eral purpose  or  object,  all  matters  fairly  and  reasonably  connected  therewith 
and  all  measures  which  will  or  may  facilitate  the  accomplishment  of  such 
purpose  or  object  are  properly  incorporated  into  the  act  and  are  germane  to 
the  title."  Economic  Power,  etc.,  Co.  v.  Buffalo,  (1909)  195  N.  Y.  286,  88 
N.  E.  389,  reversing  128  App.  Div.  883,  112  «N.  Y.  S.  1127;  People  v.  Sutphin, 
(1901)  166  N.  Y.  163,  59  N.  E.  770,  modifying  53  App.  Div.  613,  66  N.  Y.  S. 
49;  Sweet  v.  Syracuse,  (1891)  129  N.  Y.  316,  27  N.  E.  1081,  29  N.  E.  289, 
reversing  60  Hun  28,  14  N.  Y.  S.  421;  Van  Brunt  v.  Flatbush,  (1901)  128 
N.  Y.  50,  27  N.  E.  973,  reversing  59  Hun  192,  13  N.  Y.  S.  545;  Aster  v. 
Arcade  R.  Co.,  (1889)  113  N.  Y.  93,  20  N.  E.  594,  2  L.  R.  A.  789,  affirming 
48  Hun  562,  1  N.  Y.  S.  174;  In  re  Knaust,  (1886)  101  N.  Y.  188,  4  N.  E.  338; 
Oneonta  Light,  etc.,  Co.  v.  Schwarzenbach,  (1914)  164  App.  Div.  548,  150 
N.  Y.  S.  76;  Queens  Terminal  Co.  v.  Schmuck,  ri911)  147  App.  Div.  502,  132 
N.  Y.  S.  159;  Gubner  v.  McClellan,  (1909)  130  App.  Div.  716,  115  N.  Y.  S. 
755;  Tommasi  v.  Archibald,  (1906)  114  App.  Div.  838,  100  N.  Y.  S.  367; 
People  V.  Kent,  (1903)  83  App.  Div.  554,  82  N.  Y.  S.  172;  Matter  of  Clinton 
Avenue,  (1901)  57  App.  Div.  166,  68  N.  Y.  S.  196;  Wilcox  v.  Baker,  (1897) 
22  App.  Div.  299,  47  N.  Y.  S.  900;  People  v.  Backus,  (1896)  11  App.  Div. 
147,  42  N.  Y.  S.  899,  affirmed  (1897)  153  N.  Y.  686,  48  N.  E.  1106;  Board 
of  Fire  Underwriters  v.  Whipple,  (1896)  2  App.  Div.  361,  37  N.  Y.  S.  712; 
Fort  V.  Cummings,  (1895)  90  Hun  481,  36  N.  Y.  S.  36;  Prentice  v.  Weston, 
(1888)  47  Hun  121,  16  N.  Y.  St.  Rep.  541,  affirmed  111  N.  Y.  460,  18  N.  E. 
720;  Mclntyre  v.  Allen,  (1887)  43  Him  124,  6  N.  Y.  St.  Rep.  186;  Harris  v. 
Niagara  ^  County,  (1884)  33  Hun  279;  Utica  Water-Works  Co.  v.  Utica, 
(1884)  31  Hun  426.  To  the  same  effect  see  People  v.  Coler,  (1903)  173 
N.  Y.  103,  65  N.  E.  956,  affirming  71  App.  Div.  584,  76  N.  Y.  S.  205;  Curtin 
V.  Barton,  139  N.  Y.  505,  34  N.  E.  1093;  Wrought-Iron  Bridge  Co.  v.  Attica, 
(1890)  119  N.  Y.  204,  23  N.  E.  542,  affirming  49  Hun  513,  2  N.  Y.  S.  359; 
People  V.  O'Neil,  (1888)  109  N.  Y.  251,  16  N.  E.  68;  People  v.  Squire,  (1888) 
107  N.  Y.  593,  14  N.  E.  820,  1  A.  S.  R.  893,  affirmed  145  U.  S.  175,  12 
S.  Ct.  880,  36  L.  ed.  (U.  S.)  666;  Ensign  v.  Barse,  (1887)  107  N.  Y.  329,  14 
N.  E.  400,  15  N.  E.  401;  In  re  New  York,  (1885)  99  N.  Y.  569,  2  N.  E.  642, 
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affirming  34  Hun  441;  United  States  Com'rs,  Appointment,  (1884)  96  K  Y. 
227;  In  re  Leake,  etc.,  Orphan  Home,  (1883)  92  N.  Y.  116;  In  re  Department 
Public  Parks,  (1881)  86  N.  Y.  437;  Tifft  v.  Buffalo,  (1880)  82  N.  Y.  204; 
Neuendorff  v.  Duryea,  (1877)  69  N.  Y.  557,  25  Am.  Rep.  235;  Kerrigan  v. 
Force,  (1877)  68  N.  Y.  381,  affirming  9  Hun  185;  In  re  Prospect  Park,  etc.,  R. 
Co.,  (1876)  67  N.  Y.  371,  affirming  8  Hun  30;  Devlin  v.  New  York,  (1875) 
63  N.  Y.  8.  modifying  48  How.  Pr.  457;  Wenzler  v.  People  (1874)  58  N.  Y. 
616;  People  v.  Briggs,  (1872)  50  N.  Y.  553;  In  re  Mayer,  (1872)  50 -N.  Y. 
604;  In  re  Astor,  (1872)  50  N.  Y.  363;  People  v.  Hand,  (1913)  158  App.  Div. 
510,  135  N.  Y.  S.  192,  143  N.  Y.  S.  1138;  Ebnira  v.  Seymour,  (1906)  111 
App.  Div.  199,  97  N.  Y.  S.  623;  People  v.  Lane,  (1900)  53  App.  Div.  531, 
65  N.  Y.  S.  1004;  New  York  v.  Gorman,  (1898)  26  App.  Div.  191,  49  N.  Y.  S. 
1026;  Fort  v.  Cummings,  (1895)  90  Hun  481,  36  N.  Y.  S.  36;  Wrought-Iron 
Bridge  Co.  v.  Attica,  (1888)  49  Hun  513,  2  N.  Y.  S.  359,  affirmed  (1890) 
119  N.  Y.  204,  23  N.  E.  542;  People  v.  Duffy,  (1888)  49  Hun  276,  1  N.  Y.  S. 
896;  Mclntyre  v.  Allen,  (188?)  43  Hun  124,  6  N.  Y.  St.  Rep.  186;  Chamber- 
lain V.  Taylor,  (1885)  36  Hun  24;  Wheatland  v.  Taylor,  (1883)  29  Hun  70. 
See  also  Seneca  v.  Allen,  (1885)  99  N.  Y.  532,  2  N.  E.  459;  In  re  Upson, 
(1882)  89  N.  Y.  67,  reversing  24  Hun  650;  Rogers  v.  Stephens,  (1881)  86 
N.  Y.  623;  Harris  v.  People,  (1875)  59  N.  Y.  599;  People  v.  Quigg,  59 
N.  Y.  83;  Conner  v.  New  York,  (1851)  5  N.  Y.  285,  affirming  2  Sandf.  355; 
People  V.  Coleman,  (1889)  51  Hun  640  mem.,  4  N.  Y.  S.  417;  People  v. 
Morgan,   (1874)   5  Daly  161,  affirmed  58  N.  Y.  679. 

Rule  as  to  title  generally. — "  Whether  the  title  of  an  act  will  stand  the 
test  of  this  constitutional  requirement  depends  generally  upon  the  peculiar 
provisions  of  the  act."  Van  Brunt  v.  Flatbush,  (1891)  128  N.  Y.  50,  27 
N.  E.  973,  reversing  59  Hun  192.  To  the  same  effect  see  Tifft  v.  Buffalo, 
(1880)  82  N.  Y.  204;  Elmira  v.  Seymour,  (1906)  111  App.  Div.  199,  97 
N.  Y.  S.  623.  See  also  People  v.  Ulster  Coimty,  (1885)  36  Hun  491.  It  is 
well  settled,  however,  that  a  title  which  embraces  a  substantial  expression  of 
the  subject  is  sufficient.  Economic  Power,  etc.,  Co.  v.  Buffalo,  (1909)  195 
K.  Y.  286,  88  N.  E.  389,  reversing  128  App.  Div.  883,  112  N.  Y.  S.  1127; 
People  V.  Howe,  (1904)  177  N.  Y.  499,  69  N.  E.  1114,  affirming  88  App.  Div. 
617,  84  N.  Y.  S.  604,  and  reversing  Corscadden  v.  Haswell,  88  App.  Div.  158, 
84  N.  Y.  S.  697;  People  v.  Coler,  (1903)  173  N.  Y.  103.  65  N.  E.  956,  affirming 
71  App.  Div.  584,  76  N.  Y.  S.  205;  Sweet  v.  Syracuse,  (1891)  129  N.  Y.  316, 
27  N.  E.  1081,  29  N.  E.  289,  reversing  60  Hun  28,  14  N.  Y.  S.  421;  Johnston 
V.  Spicer,  (1887)  107  N.  Y.  185,  13  N.  E.  753;  In  re  Department  Public 
Parks,  (1881)  86  N.  Y.  437;  In  re  New  York,  etc..  Bridge,  (1878)  72  N.  Y. 
627;  Karrigan  v.  Force,  (1877)  68  N.  Y.  381,  affirming  9  Hun  185;  People 
V.  Banks,  (1876)  67  N.  Y.  568,  affirming  1  Abb.  N.  Cas.  157;  Devlin  v.  New 
York,  (1875)  63  N.  Y.  8,  modifying  48  How.  Pr.  457;  In  re  Astor,  (1872) 
50  N.  Y.  363;  In  re  Mayer,  (1872)  50  N.  Y.  504;  People  v.  Briggs,  (1872) 
50  N.  Y.  553;  People  v.  Com'rs,  (1872)  47  N.  Y.  501;  Litchfield  v.  Vernon, 
(1869)  41  N.  Y.  12a;  Sun  Mut.  Ins.  Co.  v.  New  York,  (1853)  8  N.  Y.  241, 
affirming  5  Sandf.  101,  8  Barb.  450;  People  v.  Hand,  (1913)  158  App.  Div. 
610,  135  N.  Y.  S.  192,  143  N.  Y.  S.  1138;  Gubner  v.  McClellan,  (1909)  130 
App.  Div.  716,  115  N.  Y.  S.  755;  Matter  of  Clinton  Avenue,  (1901)  67 
App.  Div.  166,  68  N.  Y.  S.  196;  Wrought-Iron  Bridge  Co.  v.  Attica,  (1888) 
49  Hun  513,  2  N.  Y.  S.  359,  affirmed  (1890)  119  N.  Y.  204,  23  N.  E.  542; 
Prentice  v.  Weston,  (1888)  47  Hun  121,  16  N.  Y.  St.  Rep.  541,  affirmed, 
(1888)  111  N.  Y.  460,  18  N.  E.  720;  Chamberlain  v.  Taylor,  (1885)  36  Hun 
24;  Freeman  v.  Panama  R.  Co.,  (1876)  7  Hun  122;  Faulkner  v.  Dansville, 
(1874)  1  Hun  593;  People  v.  Morgan,  (1874)  5  Daly  161,  affirmed  58  N.  Y. 
679.     See  also  Brewster  v.  Syracuse,    (1859)    19  N.  Y.  116. 

In  People  r.  Howe,  (1904)  177  N.  Y.  499,  affirming  88  App.  Div.  617,  84 
K.  Y.  S.  604,  and  reversing  Corscadden  v.  Haswell,  88  App.  Div.  158,  this 
was  said :      "  The  general  rule  to  be  deduced  ...  is  that  it  is  not  necessary 
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that  the  title  of  the  bill  should  be  the  best  that  could  be  selected,  nor  is  it 
necessary  to  set  forth  in  the  title  the  various  details  of  the  object  or  purpose 
to  be  accomplished  by  the  bill;  it  is  sufficient  if  the  title  fairly  expresses  the 
general  purpose  of  the  bill."  In  People  v.  Banks,  (1876)  67  N.  Y.  568, 
affirming  1  Abb.  N.  Cas.  157,  this  was  said:  ''It  is  not  allowable,  for  the 
purpose  of  invalidating  a  law,  to  sit  in  judgment  upon  its  title,  to  determine 
with  critical  acumen  whether  it  might  not  have  been  more  explicit,  and  so 
drawn  as  more  clearly  and  definitely  to  indicate  the  nature  of  the  legislation 
covered  by  it.  The  legislature  is  not  subject  to  judicial  control  in  respect 
to  the  form  or  mode  in  which  the  '  subject '  of  a  bill  shall  be  *  expressed.' 
If  it  is  expressed,  the  constitution  is  satisfied."  In  People  v.  Com'rs,  (1872) 
47  N.  Y.  501,  the  court  said:  "The  constitution  does  not  require  that  every 
detail  of  a  bill,  which  affects  private  or  local  interests,  be  set  out  in  the  title, 
or  made  the  subject  of  a  separate  act.  If  all  these  details  are  fairly  embraced 
in  the  subject  which  is  mentioned  in  the  title,  the  constitutional  provision 
is  complied  with."  In  Prentice  v.  Weston,  (1888)  47  Hun  121,  16  N.  Y. 
St.  Rep.  541,  affirmed  111  N.  Y.  460,  18  N.  E.  720,  the  court  said:  "The 
constitution  does  not  require  that  the  title  of  an  act  should  specify  all  its 
provisions.  Every  detail  of  a  bill  which  affects  private  or  local  interests  is 
not  required  to  be  set  out  in  the  title  or  made  the  subject  of  a  separate  act. 
If  the  details  are  fairly  embraced  in  the  subject  which  is  mentioned  in  the 
title,  the  constitutional  provision  relied  upon  is  complied  with."  In  Wrought- 
Iron  Bridge  Co.  v.,  Attica,  (1888)  119  N.  Y.  204,  23  N.  E.  542,  affirming 
(1890)  49  Hun  513,  2  N.  Y.  S.  359,  this  was  said:  "The  courts  are  not 
inclined  to  rigidly  criticise  the  manner  of  expressing  the  subject  in  the  titles 
and  the  purposes  contained  in  the  provisions  of  bills,  with  a  view  to  dis- 
tinguish the  latter  from  the  former  .  .  .  While  the  subject  of  the  bill  must 
be,  the  purposes  of  the  bill  need  not  be,  expressed  in  the  title,  but  may  be 
foimd  only  in  the  provisions  of  the  act."  In  Devlin  v.  New  York,  (1875) 
63  N".  Y.  8,  modifying  48  How.  Pr.  457,  this  was  said:  "  It  has  repeatedly 
been  said  by  different  judges,  and  effect  given  to  the  declaration  by  the  judg- 
ment of  this  court,  that  the  title  need  not  be  an  abstract  of  the  act,  disclose 
its  details,  or  declare  the  machinery  or  modes  of  procedure  by  which  the  act 
is  to  be  carried  into  effect,  and  its  object  accomplished.  The  subject  of  an 
act  is  that  concerning  which  it  is  enacted,  and  not  the  substance  of  the  act 
itself.  The  subject  of  an  agreement  is  the  thing  which  is  the  object  of  the 
agreement,  as  the  subject  of  a  discussion  before,  or  enactment  by,  the  legis- 
lature, is  the  thing  which  is  the  object  under  discussion  or  of  the  enactment, 
and  not  the  result  of  the  one  or  the  other.  If  the  title  of  an  act  fairly  and 
reasonably  discloses  what  the  legislation  concerns,  or  the  matter  with  which 
it  deals,  and  indicates  its  purpose,  the  constitutional  requirement  is  complied 
with."  In  In  re  Department  Public  Parks,  (1881)  86  N.  Y.  437,  the  court 
said :  "  The  constitutional  provision  referred  to  does  not  require  that  the 
title  should  be  exact  and  precise  in  all  respects,  and  it  is  a  sufficient  com- 
pliance with  its  terms  if  this  is  done  fairly  and  in  such  manner  as  to  convey 
to  the  mind  an  indication  of  the  subject  to  which  it  relates.  The  provisions 
of  the  act  in  question  belong  to  one  single  act  of  legislation  and  could  properly 
be  included  in  the  same.  They  have  reference  to  local  improvements,  and  all 
tend  to  the  attainment  of  this  general  power.  The  authorities  fully  sustain 
this  view  of  the  question  considered." 

Title  suggestive. —  To  comply  with  this  constitutional  provision,  it  seems 
that  the  title  must  be  such  as  to  at  least  suggest  or  give  a  clue  to  the  subject- 
matter  dealt  with.  Economic  Power,  etc.,  Co.  v.  Buffalo,  (1909)  195  N.  Y. 
286,  S8  N.  E.  389,  reversing  128  App.  Div,  883,  112  N.  Y.  S.  1127;  Sweet  v. 
Syracuse,  (1891)  129  N.  Y.  316,  27  N.  E.  1081,  29  N.  E.  289,  reversing  60 
Hun  28,  14  N.  Y.  S.  421;  Astor  v.  New  York  Arcade  R.  Co.,  (1889)  113  N.  Y. 
93,  20  N.  E.  594,  2  L.  R.  A.  789;  Johnston  v.  Spicer,  (1887)  107  N.  Y.  185, 
13  N.  E.  753;  In  re  Paul,   (1884)   94  N.  Y.  497;  Oneonta  Light,  etc.,  Co.  v. 
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Schwarzenbach,  (1914)  164  App.  Div.  548,  150  N.  Y.  S.  76;  Rochester  v. 
Bloss,  (1902)  77  App.  Div.  28,  79  N.  Y.  S.  236,  affirmed,  (1903)  173  N.  Y. 
646,  66  N.  E.  1105;  People  v.  Backus,  (1890)  11  App.  Div.  147,  42  N.  Y.  S. 
899,  affirmed,  (1887)  153  N.  Y.  686,  48  N.  E.  1106;  McCabe  v.  Kenny,  (1889) 
52  Hun  614,  5  N.  Y.  S.  678.  See  also  People  v.  Howe,  (1904)  177  N.  Y.  499, 
69  N.  B.  1114,  affirming  88  App.  Div.  617,  84  N.  Y.  S.  604,  and  reversing 
Corscadden  v.  Haswell,  88  App.  Div.  158,  84  N.  Y.  S.  597;  Tonunasi  v.  Archi- 
bald, (1906)  114  App.  Div.  838,  100  N.  Y.  S.  367;  Matter  of  Clinton  Avenue, 
(1901)  57  App.  Div.  16«,  68  N.  Y.  S.  196.  Thus,  the  grant  of  "power  to 
conduct  water  through  pipes  from  reservoirs  to  be  constructed,  and  to  dis- 
tribute the  same  to  the  city  and  its  inhabitants  "  could  fairly  be  anticipated 
among  the  provisions  of  a  bill  entitled  ''An  act  to  establish  and  maintain 
a  water  department  in  and  for  the  city  of  Syracuse."  Sweet  v.  Syracuse, 
(1891)  129  N.  Y.  316,  27  N.  E.  1081,  29  N.  E.  289,  reversing  60  Hun  28, 
14  N.  Y.  S.  421.  However,  titles  reading  "An  act  to  amend  the  charter  of 
the  city  of  Rochester  relative  to  expenses  incident  to  improvements  "  ( ch.  200, 
Laws  of  1901)  and  "An  act  to  amend  .  .  .  and  to  consolidate  therewith  the 
several  acts  in  relation  to  the  charter  of  said  city  relative  to  expenses  incident 
to  improvements"  (ch.  719,  Laws  of  1901)  in  no  way  indicate  that  they  seek 
to  legalize  every  general  tax  or  local  assessment  upon  any  property,  real 
or  personal,  in  the  city  of  Rochester.  A  person  reading  such  titles  "  would 
have  no  clue  whatever  to  the  contents  of  the  body  of  the  act."  Rochester 
V.  Bloss,  (1902)  77  App.  Div.  28,  79  N.  Y.  S.  236,  affirmed,  (1903)  173  N.  Y. 
646,  66  N.  E.   1105, 

Title  deceptive. — As  a  title  must  not  be  so  framed  as  to  be  deceptive  (see 
supra,  In  OeneraZ,  p.  291,  1.  History  and  Purpose  of  Section),  it  follows  that  a 
valuable  test  as  to  whether  the  subject  of  an  act  is  sufficiently  expressed  is 
to  inquire  whether  the  title  is  misleading.  People  v.  Hennessy,  (1912)  206 
N.  Y.  33,  99  N.  E.  87,  reversing  150  App.  Div.  190,  134  N.  Y.  S.  691;  People 
V.  Howe,  (1904)  177  N.  Y.  499,  69  N.  E.  1114,  affirming  88  App.  Div.  617, 
84  N.  Y.  S.  604,  reversing  Corscadden  v.  Haswell,  88  App.  Div.  158,  84  N.  Y.  S. 
697;  People  v.  Coler,  (1903)  173  N.  Y.  103,  65  N.  E.  956,  affirming  71  App. 
Div.  584,  76  N.  Y.  S.  205;  Coxe  v.  New  York,  (1894)  144  N.  Y.  396,  39  N.  E. 
400;  New  York  v.  Manhattan  R.  Co.,  (1894)  143  N.  Y.  1,  37  N.  E.  494; 
Sweet  V.  Syracuse,  (1891)  129  N.  Y.  316,  27  N.  E.  1081,  reversing  60  Hun  28, 
14  N.  Y.  S.  421;  Wrought-Iron  Bridge  Co.  v.  Attica,  (1890)  119  N.  Y.  204, 
23  N.  E.  542,  affirming  49  Hun  513,  2  N.  Y.  S.  359;  Astor  v.  New  York  Arcade 
R.  Co.,  (1889)  113  N.  Y.  93,  20  N.  E.  594,  2  L.  R.  A.  789,  affirming  48  Hun 
562,  1  N.  Y.  S.  174;  Johnston  v.  Spicer,  (1887)  107  N.  Y.  185,  13  N.  E.  753; 
Clinton  v.  Dwight,  (1885)  101  N.  Y.  9,  3  N.  E.  782;  In  re  New  York,  ^(1884) 
99  N.  Y.  569,  2  N.  E.  642,  affirming  34  Hun  441;  In  re  Paul,  (1884)  94  N.  Y. 
497;  People  v.  Whitlock,  (1883)  92  N.  Y.  191;  In  re  New  York,  etc.,  Bridge, 
(1878)  72  N.  Y.  527;  Neuendorf  v.  Duryea,  (1887)  69  N.  Y.  557,  25  Am.  Rep. 
235;  People  v.  Brinkerhoff,  (1877)  68  N.  Y.  259;  Devlin  v.  New  York,  (1875) 
63  N.  Y.  8,  modifying  48  How.  Pr.  457;  In  re  Assessments  of  Lands,  (1875) 
60  N.  Y.  398,  affirming  Brooklyn  v.  Lott,  2  Hun  628;  Harris  v.  People,  (1875) 
59  N.  Y.  599;  Matter  of  Van  Antwerp,  (1874)  56  N.  Y.  261,  affirming 
1  T.  &  C.  423;  People  v.  Briggs,  (1872)  50  N.  Y.  553;  People  v.  Chautauqua 
County,  (1870)  43  N.  Y.  10;  People  v.  Allen,  (1870)  42  N.  Y.  404;  Sun  Mut. 
Life  Ins.  Co.  v.  New  York,  (1853)  8  N.  Y.  241,  affirming  5  Sandf.  10,  8  Barb. 
450;  Oneonta  Light,  etc.,  Co.  v.  Schwarzenbach,  (1914)  164  App.  Div.  548, 150 
NT.  Y.  S.  76;  People  v.  Hand,  (1913)  158  App.  Div.  510,  135  N.  Y.  S.  192,  143 
N".  Y.  S.  1138;  Tommasi  v.  Archibald,  (1906)  114  App.  Div.  838,  100  N.  Y.  S. 
367;  Elmira  v.  Seymour,  (1906)  111  App.  Div.  199,  97  N.  Y.  S.  623;  Rochester 
V.  Bloss,  (1902)  77  App.  Div.  28,  79  N.  Y.  S.  236,  affirmed  (1903)  173  N.  Y. 
646,  66  N.  E.  1105;  Matter  of  Clinton  Avenue,  (1901)  57  App.  Div.  166,  68 
N.  Y.  ».  196;  Matter  of  Greene,  (1900)  55  App.  Div.  475,  67  N.  Y.  S.  291, 
affirmed    (1901)   166  N.  Y.  485,  60  N.  E.  183;  Dyker  Meadow  Land,  etc.,  Co. 
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y.  Cook,  (1896)  3  App.  Div.  164,  38  N.  Y.  S.  222,  affirmed,  (1899)  159  N.  Y. 
6,  53  N.  E.  690.  See  also  Ensign  v.  Barse,  (1887)  107  N.  Y.  329,  14  N.  E. 
400,  16  N.  E.  401;  People  v.  Banks,  (1876)  67  N.  Y.  568, 1  Abb.  N.  Cas.  157 ; 
In  re  Mayer,  (1872)  50  N.  Y.  504;  People  v.  Hills,  (1866)  35  N".  Y.  449, 
reversing  46  Barb.  340;  Long  Sault  Development  Co.  v.  Kennedy,  (1913) 
168  App.  Div.  398,  143  N.  Y.  S.  454,  affirmed  (1914)  212  N.  Y.  1,  106  N.  E. 
849,  Ann.  Cas.  1915D  56;  People  v.  Kent,  (1903)  83  App.  Div.  554,  82 
N.  Y.  S.  172;  People  v.  Coleman,  (1889)  51  Hun  640,  mem.,  4  N.  Y.  S.  417. 
In  In  re  New  York,  (1884)  99  N.  Y.  669,  2  N.  E.  642,  affirming  34  Hun  441, 
the  court  said:  "Where  one,  reading  a  proposed  bill  with  the  title  in  his 
mirid,  comes  upon  provisions  which  tak^  him  by  surprise,  which  he  <M>uld 
not  reasonably  have  anticipated,  and  so  both  citizen  and  legislator  are  misled 
and  thrown  off  their  guard,  it  is  our  duty  to  declare  the  condemnation  of  the 
fundamental  law.  But  where  ...  no  such  evil  lurks  in  the  title,  and  the 
provisions  criticised  may  be  easily  and  reasonably  grouped  within  the  scope 
and  range  of  the  general  subject  expressed,  we  ought  not  to  destroy  the 
legislation  assailed  upon  some  nice  and  rigid  criticism  of  forms  of  expression." 
In  In  re  Paul,  (1884)  94  N.  Y.  497,  it  was  said:  "Where  the  title  is  such 
that  it  gives  no  hint  of  the  real  subject  of  the  enactment ;  where  it  furnishes 
no  particle  of  truthful  information ;  and  he  who  reads  it  is  not  bound  to  know 
or  suspect  that  the  actual  enactment  does  or  may  exist;  and  where,  as  a 
<!on8equence,  the  title  is  misleading  and  deceptive,  it  is  safe  and  right  to 
apply  the  constitutional  prohibition."  Thus,  in  Economic  Power,  etc.,  Co. 
V.  Buffalo,  (1909)  195  N.  Y.  286,  88  N.  E.  389,  reversing  128  App.  Div.  883, 
112  N.  Y.  S.  1127,  a  statute  entitled  "An  act  to  incorporate  the  Economic 
Power  and  Construction  Company"  (ch.  459,  Laws  of  1893),  which  con- 
ferred upon  the  corporation  "the  right  to  use  the  streets,  highways  and 
public  places  throughout  the  state  without  qualification  or  limit"  and 
presented  it  with  "the  power  to  lease  or  sell  the  whole  or  any  part  of  the 
same  to  any  other  corporation  "  was  held  to  be  within  this  prohibition  in 
that  the  title  was  misleading.  The  court  said:  "The  grant  coupled  with 
the  right  to  traffic  in  su<5h  franchises  without  the  consent  of  or  compensa- 
tion to  municipalities  is  of  such  importance  and  value  as  entirely  to  over- 
shadow the  avowed  subject  of  the  act  itself.  .  .  .  The  spirit  of  the  con- 
stitution, which  is  against  concealment  and  in  favor  of  publicity,  has  been 
violated.  The  act  affects  every  citizen  as  well  as  every  municipality 
throughout  the  state.  Its  title  did  not  give  any  fair  or  reasonable  expression 
of  the  subject  thereof.  It  was  for  the  purposes  now  claimed  for  it  delusive, 
deceptive  and  misleading.  The  wholesale  right  to  use  the  public  streets  and 
places  for  all  purposes  claimed  by  the  plaintiff  could  not  reasonably  have 
been  anticipated  therefrom."  Similarly,  in  Tommasi  v.  Archibald,  (1906) 
114  App.  Div.  838,  100  N.  Y.  S.  367,  a  provision  relating  to  "the  filing  of 
mechanic's  liens"  was  held  to  be  an  utter  surprise  in  an  act  (ch.  635,  Laws 
of  1895)  entitled  "An  act  to  revise  the  charter  of  the  city  of  Yonkers." 
Likewise,  in  Matter  of  Greene,  (1900)  55  App.  Div.  475,  67  N.  Y.  S.  291, 
affirmed,  (1901)  166  N.  Y.  485,  60  N.  E.  183,  it  was  held  that  a  title  reading 
"An  act  for  the  relief  of  William  C.  Greene,  as  receiver  of  the  Merchants 
Bank  of  Lockport,"  (ch.  614,  Laws  of  1890),  where  the  body  of  the  act 
contained  provisions  granting  relief  to  the  "  creditors  and  stockholders  of  the 
Bank"  was  mi^eading.  The  court  said:  "The  title  of  this  act  is  both 
misleading  and  deceptive.  It  might  be  inferred  therefrom  that  it  was 
designed  to  grant  some  relief  personal  to  the  receiver.  The  only  relief 
granted  is  to  the  creditors  and  stockholders  of  the  bank.  The  receiver  is 
authorized,  for  their  benefit,  to  recover  from  the  county  of  Niagara,  in  the 
manner  therein  provided,  moneys  alleged  to  have  been  drawn  from  the  bank 
by  the  county  treasurer  in  excess  of  his  account  as  such,  and  used  by  him 
for  the  payment  of  obligations  of  the  county.  The  sole  purpose,  object  and 
•ffect  of  the  act  was  to  create  a  liability,  which  previously  had  no  existence 
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in  law  or  equity,  in  favor  of  the  receiver  for  the  benefit  of  the  creditors 
and  stockholders  whom  he  represented." 

However,  in  Neuendorflf  v.  Duryea,  (1877)  69  N.  Y.  557,  it  was  held  that  a 
title  "An  act  to  preserve  the  public  peace  and  order  on  the  first  day  of  the 
week,  commonly  called  Sunday"  (ch.  501,  Laws  of  1860),  the  operation  of 
which  act  was  by  its  terms  limited  to  the  city  of  New  York,  did  not  mislead. 
The  court  said :  "  The  title  is  broad  enough  to  indicate  legislation  in  regard 
to  the  public  peace  and  order,  on  Sunday,  throughout  the  State.  Hence, 
it  gave  information  to  the  people  in  New  York  city,  and  to  their  repre- 
sentatives in  the  legislature,  that  that  locality  was  interested  in  the  pro- 
posed enactment.  The  constitution  seeks  an  end.  The  solicitude  of  it  is 
not,  how  it  is  reached.  And  any  method. which  attains  that  end  satisfies 
the  constitution,  which  prescribes  no  form.  The  constitutional  purpose  was 
not  to  insure  that  there  should  be  no  legislation  discriminating  for  or 
against  any-  locality.  It  was  to  insure  that  such  legislation  should  not  be- 
had  without  that  locality  being  apprised  of  the  intention  so  to  legislate,  with 
opportunity  to  urge  or  oppose.  If  the  title  of  the  bill  be  so  general  as  to 
indicate  to  every  portion  of  the  state  that  possibly  it  may  be  brought  within 
the  scope  of  the  law,  that  purpose  is  effected;  so  that,  though  the  act  deals 
with  New  York  city  alone,  and  the  title  indicates  the  whole  state,  the  dwellers 
in  New  York  city  were  apprised  that  there  was  a  law  proposed  which  might 
affect  them."  So  in  Oneonta  Light,  etc.,  Co.  v.  Schwarzenbach,  (1914)  164 
App.  Div.  548,  150  N.  Y.  S.  76,  it  was  held  that  a  title  reading  "An  act  to 
incorporate  the  Electric  Water  Power  Company  of  Oneonta,  Otsego  County  " 
(ch.  234,  Laws  of  1898),  fairly  suggests  a  provision  that  "Such  corporation 
may  acquire  lands  by  condemnation  in  the  manner  provided  by  the  Condemna- 
tion Law  of  the  State  for  any  of  the  purposes  herein  specified."  In  that  case 
this  was  said:  "It  can  hardly  be  claimed  that  as  to  the  act  in  question 
the  right  to  condemn  lands  for  the  purpose  of  a  dam  was  so  foreign  to  the 
main  purpose  and  subject  of  the  act,  as  expressed  in  its  title,  as  to  tend 
to  mislead  and  deceive,  or  that  a  person  reading  the  proposed  bill  with  the 
title  in  mind  would  be  surprised  upon  coming  upon  a  provision  permitting 
the  taking  of  condemnation  proceedings  in  order  to  acquire  necessary  lands 
for  the  purpose  of  the  act;  that  the  electric  water  power  company  was  to 
operate  by  water  power  was  definitely  indicated  by  the  title;  that  it  could 
possess  no  water  power  until  it  could  acquire  one  subsequent  to  its  incorpo- 
ration was  certain.  It  was,  therefore,  reasonably  to  be  anticipated  that 
there  should  be  contained  in  the  bill  a  provision  for  acquiring  lands  neces- 
sary for  carrying  into  effect  the  purpose  for  which  the  company  \^as  incor- 
porated, and  that  such  action  was  fairly  and  reasonably  connected  with  the 
subject  as  expressed  in  the  title,  and  was  a  measure  which  might  facilitate 
its  accomplishment,  and  was  germane  to  its  title,  and  that  if  necessary, 
resort  must  be  had  to  proceedings  for  condemnation."  And  in  Dunton  v. 
Hume,  (1897)  15  App.  Div.  122,  44  N.  Y.  S.  305,  it  was  held  that  chapter  178 
of  the  Laws  of  1896,  amending  section  69  of  the  County  Law,  by  adding  a 
provision  applicable  only  to  Queens  county,  entitled  "An  act  to  amend 
chapter  six  hundred  and  eighty-six  of  the  laws  of  eighteen  hundred  and 
ninety-two,  entitled  *An  act  in  relation  to  counties,  constituting  chapter  eigh- 
teen of  the  general  laws,'  as  amended  by  .  .  .  relating  to  authorizing  towns 
to  borrow  money,"  assuming  that  it  is  to  be  regarded  as  a  local  law,  suffici- 
ently conforms  to  the  requirements  of  this  rule.  The  court  said :  "  It  will 
be  perceived  that  its  title  expressly  declares  ( 1 )  that  the  act  is  an  amendment 
of  chapter  18  of  the  general  laws  in  relation  to  counties  (i.  e.,  the  County 
Law),  and  (2)  that  it  relates  *to  authorizing  towns  to  borrow  money.'  No 
one  interested  in  Queens  county  affairs  could  read  the  title  without  being 
made  aware  that  the  act  might  well  affect  that  county,  or  any. town  within 
that  county,  which  proposed  to  borrow  money." 

Amendments. —  Provisions  which  might  have  been  included  in  the  original 
of  a  local  or  private  bill  without  offending  this  section  may  be  incorporated 
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into  it  subsequently  by  amendment  without  a  change  of  title.  People  v. 
Hennessy,  (1912)  206  N.  Y.  33,  99  N.  E.  87,  reversing  150  App.  Div.  190, 
134  N.  Y.  S.  691;  Bohmer  v.  Hoffen,  (1900)  161  N.  Y.  390,  55  N.  E.  1047, 
affirming  35  App.  Div.  381,  54  N.  Y.  S.  1030;  New  York,  etc..  Bridge  Co.  v. 
Smith,  (1896)  148  N.  Y.  540,  42  N.  E.  1088,  affirming  90  Hun  312,  35 
N.  Y.  S.  920;  Seneca  v.  Allen,  (1885)  99  N.  Y.  532,  2  N.  E.  459;  People  v. 
Whitlock,  (1883)  92  N.  Y.  191;  People  v.  Briggs,  (1872)  50  N.  Y.  563; 
Wilcox  V.  Baker,  (1897)  22  App.  Div.  299,  47  N.  Y.  S.  900;  Van  Vranken  v. 
Schenectady,  (1884)  31  Hun  516.  See  also  Ensign  v.  Barse,  (1887)  107  N.Y. 
329,  14  N.  E.  400,  15  K  E.  401;  People  v.  Brinkerhoflf,  (1877)  68  N.  Y.  259; 
Chamberlain  v.  Taylor,  36  Hun  24;  People  v.  Coleman,  (1889)  51  Hun  640, 
mem.,  4  N.  Y.  S.  417.  Compare.  Astor  v.  New  York  Arcade  R.  Co.,  (1889) 
113  N.  Y.  93,  20  N.  E.  594,  2  L.  R.  A.  789,  affirming  48  Hun  562,  1  N.  Y.  S. 
174;  Watertown  v.  Fairbanks,  (1875)  65  N.  Y.  588.  Accordingly,  chapter 
.340  of  the  Laws  of  1892,  entitled  "An  act  to  amend  chapter  361  of  the  Laws 
of  1863,  entitled  *An  act  to  authorize  the  construction  of  a  railway  and 
tracks  in  the  towns  of  West  Farms  and  Morrisania,'  and  all  acts  amendatory 
thereof,"  which  provides  for  the  consolidation  of  the  railroad  organized 
imder  the  original  act  "with  any  street  surface  railway"  within  a  givoi 
territory,  is  not  invalid,  as  "  anything  germane  to  the  general  subject  of 
building  and  operating  a  railroad  might  have  been  included  in  the  original 
act  of  1863,  provided  always  it  was  not  prohibited  by  some  constitutional 
provision."  Bohmer  v.  Haffen,  (1900)  161  N.  Y.  390,  55  N.  E.  1047,  affirming 
35  App.  Div.  381,  54  N.  Y.  S.  1030.  The  subject  of  the  original  act,  however, 
must  be  fully  referred  to  or  inserted  in  the  amendment.    People  v.  Whitlock, 

(1883)  «2  N.  Y.  191;  Tingue  v.  Port  Chester,  (1886)  101  N.  Y.  294,  4  N.  E. 
625;  People  v.  Briggs,  (1872)  50  N.  Y.  553;  People  v.  Hills,  (1866)  35  N.  Y. 
449,  reversing  46  Barb.  340;  Dyker  Meadow  Land,  etc.,  Co.  v.  Cook,  (1896)  3 
App.  Div.  164,  38  N.  Y.  S.  222,  affirmed  (1899)  159  N.  Y.  6,  53  N.  E.  690; 
People  V.  Coleman,  (1899)  51  Hun  640,  mem.,  4  N.  Y.  S.  417.  See  also  People 
V.  Hennessy,  (1912)  206  N.  Y.  33,  99  N.  E.  87,  reversing  150  App.  Div.  190, 
134  N.  Y.  S.  691;  New  York,  etc.  v.  Manhattan  R.  Co.,  (1894)  143  N.  Y.  1, 
37  N.  E.  494;  In  re  New  York  El.  R.  Co.,  (1877)  70  N.  Y.  327;  Dunton  v. 
Hume,  (1897)  15  App.  Div.  122,  44  N.  Y.  S.  305;  Von  Vranken  v.  Schenectady, 

(1884)  31  Hun  516;  Faulkner  v.  Dansville,  (1874)  1  Hun  593.  In  People  v. 
Whitlock,  supra,  it  was  said,  with  reference  to  this  section  of  the  constitu- 
tion: "The  object  of  that  provision  is  fairly  answered  by  a  title  giving 
notice  to  whomsoever  reads,  that  legislation  is  impending,  which,  by  amend- 
ing the  act  referred  to,  might  touch  upon  the  subject-matter  of  any  of  its 
provisions."  Thus,  it  is  not  sufficient  to  state,  in  general  terms,  in  the  title 
of  a  private  or  local  bill,  that  it  is  an  act  to  amend  a  certain  chapter  of  the 
laws  of  a  previous  session.  Mayor,  etc.  v.  Manhattan  R.  Co.,  (1894)  143 
N.  Y.  1,  37  N.  E.  494;  Tingue  v.  Port  Chester,  (1886)  101  N.  Y.  294,  4  N.  E. 
625;  People  v.  Briggs,  (1872)  50  N.  Y.  553;  People  v.  Hills,  (1866)  35  N.Y. 
449,  reversing  46  Barb.  340.  See  also  In  re  New  York  El.  R.  Co.,  (1877)  70 
N.  Y.  327.  In  Tingue  v.  Port  CJhester,  supra,  the  title  under  examination 
read:  "An  act  to  amend  chapter  245,  of  the  Laws  of  1875,  entitled  *An  act 
to  amend  chapter  818,  of  the  Laws  of  1868,  entitled  "An  act  to  incorporate 
the  village  of  Port  (tester,"'  and  to  amend  chapter  227,  of  the  Laws  of 
1877  "  (ch.  277,  Laws  of  1878) .  The  court  said:  "  It  is  insisted  that  the  act 
of  1878  so  far  as  it  assumed  to  amend  the  act  of  1877,  is  void  as  in  contra- 
vention of  section  16,  article  3,  of  the  constitution,  because  the  subject  is 
not  expressed  in  the  title.  We  pereeive  no  answer  to  this  objection.  If  the 
act  of  1878  had  been  entitled  simply  *An  act  to  amend  chapter  227  of  the 
Laws  of  1877,'  there  could  be  no  question.  That  an  act  so  entitled  is  void, 
has  been  adjudicated  by  this  court.  People  v.  Hills,  (1866)  35  N.  Y.  449; 
People  V.  Briggs,  50  N.  Y.  553.  Such  a  title,  as  was  said  by  Church,  CJh.  J., 
in  the  case  last  cited,  would  express  no  subject,  but  contain  a  reference  only 
where  the  subject  might  be  found.     The  first  clause  in  the  title  of  the  act 
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of  1878,  referring  to  the  act  of  1875  and  amending  it,  is  sufficiently  definite 
within  the  authorities.  It  shows  that  the  subject  of  the  amended  act,  and 
teonsequently  of  the  amendment,  is  the  charter  of  Port  Chester.  But  the 
second  clause  of  the  title  is  not  aided  by  its  annexation  to  the  first  clause. 
It  is  found  by  reference  to  the  act  of  1877,  that  that  act  also  is  an  amend- 
ment to  the  charter.  But  this  cannot  be  known  by  the  title  of  the  act 
of  1878.  The  latter  clause  of  the  title  does  not  refer  to  the  prior  clause, 
and  there  is  nothing  to  indicate  that  the  subject-matter  of  the  act  of  1877, 
which  it  amends,  is  the  charter  of  Port  Chester,  or  that  the  two  acts  referred 
t«  in  the  title  have  any  relation  to  each  other.  The  title  would  be  as  con- 
sistent and  intelligible  if  the  axjt  of  1877  related  to  the  city  of  New  York, 
or  any  other  city  or  village  in  the  Stdte."  In  People  v.  Hills,  supra,  the 
title  under  consideration  was  "An  act  to  amend  chapter  three  hundred  and 
eighty-nine  of  the  Laws  of  eighteen  hundred  and  fifty-one."  (Laws  of  1865, 
ch.  181,  pp.  303-4.)  The  court  said:  "The  subject-matter  of  the  act  is  to 
increase  the  number  of  directors,  which  the  common  council  of  the  city  of 
Rochester  was  entitled  to  elect,  to  compose  the  board  of  directors  in  the 
Rochester  and  Genesee  Valley  Railroad  Company.  No  human  ingenuity  would 
ever  discover  that  subject  from  the  title  of  the  act.  From  its  title,  it  might 
as  well  be  supposed  to  refer  to  any  one  of  the  numerous  topics  embraced  in 
the  293  sections  of  chapter  389  of  the  Laws  of  1851,  as  to  the  matter  covered 
by  the  290th  section  of  that  act.  If  the  framer  of  the  act  of  the  24th  March 
1865^  had  entitled  it  an  act  to  amend  §  290  of  chapter  389  of  the  Laws  of 
1851,  a  reader,  by  referring  to  that  section,  might  have  obtained  from  its 
title  some  notion  of  what  the  subject-matter  of  the  »ct  related  to.  But  it 
would  seem  impossible  to  devise  a  title,  more  calculated  to  mislead  and  throw 
off  suspicion  or  inquiry  as  to  the  real  subject  of  the  act,  than  the  one 
employed  on  this  occasion.  To  sanction  such  a  procedure,  would  be  to 
override  and  nullify  a  clear,  plain  atnd  mandatory  provision  of  the  consti- 
tution." 

But  it  is  unnecessary  that  an  act  "  in  order  to  operate  as  an  amend- 
ment to  a  municipal  corporation,  should  specify  that  it  is  an  amendment  to 
the  charter  or  any  existing  act."  It  is  sufficient  if  its  provisions  affect  the 
corporation  in  its  governmental  capacity.  People  v.  Briggs,  (1872)  50  N.  Y. 
553.  See  also  Harris  v.  People,  (1875)  59  N.  Y.  599.  In  People  v.  Briggs, 
supra,  the  title  under  question  read:  "An  act  to  amend  the  several  acts 
in  relation  to  the  city  of  Rochester"  (Laws  of  1872,  ch.  771).  The  court 
said:  "Laws  relating  to  any  specified  municipal  corporation  are  those 
which  create  the  body,  or  define  and  regulate  its  powers  and  prescribe  the 
mode  of  their  exercise,  and,  taken  together,  constitute  in  a  practical  sense 
its  charter.  An  act,  therefore,  in  relation  to  the  city  of  Rochester,  whether 
the  word  corporation  is  used  or  not,  is  an  i^t  which  may  affect  any  or  all 
of  the  corporate  powers  of  the  city;  and  when  a  bill  is  advertised  as  an  act 
to  amend  the  several  acts  in  relation  to  the  city  of  Rochester,  the  subject 
of  the  corporate  powers  of  the  «city  and  their  regulation  is  still  more  dis- 
tinctly expressed.  Such  a  title  expresses  a  subject  comprehensive  enough 
to  embrace  all  the  details  of  a  city  charter.  The  title  of  this  act  is  in  no 
legal  sense  different  from  that  of  the  act  passed  in  1861,  which,  with  the 
amendments  since  made,  constitute  the  present  charter  (so  called)  of  the 
city.  That  title  was  'An  act  to  amend  and  consolidate  the  several  acts  in 
relation  to  the  charter  of  the  city  of  Rochester.'  The  word  '  consolidate '  has 
no  relevancy  to  the  point  in  controversy,  and  only  signifies  that  all  the  acts 
are  to  be  brought  into  and  re-enacted  in  one  act.  The  word  *  charter '  adds 
nothing  to  the  title  in  law  or  ^ommon  understanding.  At  most,  it  could 
only  be  regarded  as  slightly  more  expressive  of  the  subject  than  this;  but 
substantially  it  is  the  same.  If  the  invalidity  of  this  act  is  to  be  maintained 
on  the  ground  that  no  subject  is  expressed  in  its  title,  the  city  government 
has  been  administered  since  1861  without  any  legal  authority.  The  govern- 
ment of  nearly  every  city  and  village  in  the  State  has  been  organized  imder 
20 
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acts  with  similar  titles,  and  no  one  has  been  astute  enough  thus  far  to 
discover  that  they  were  for  that  reason  invalid.  The  case  of  The  People  v. 
Jtlills,  (1866)  35  N.  Y.  449,  is  entirely  unlike  this.  There,  the  title  was  'An 
act  to  amend  chapter  389  of  the  Laws  of  1851.'  That  atst  was  properly 
held  invalid  because  no  subject  was  expressed  in  the  title.  The  learned 
judge,  who  delivered  the  opinion  in  that  case,  intimated  that  if  the  partic- 
ular section  in  the  act  proposed  to  be  amended  had  been  referred  to  in  the 
title,  it  would  have  been  good;  but  I  doubt  whether  that  would  have  cured 
the  defect.  The  constitution  requires  that  the  subject  should  be  expressed 
That  title  expressed  no  subject,  but  only  contained  a  reference  where  the 
subject  might  be  found.  If  the  title  of  the  act  proposed  to  be  amended  had 
been  inserted,  it  would  have  been  free  from  the  constitutional  objection. 
It  seems  to  me  very  clear  that  a  subject  is  expressed  in  this  title,  which  is  the 
government  or  charter  or  corporation  of  the  city  of  Rochester,  and  hence  the 
bill  may  embrace  all  the  details  of  the  city  government."  In  Harris  v. 
People,  supra,  this  was  said :  "  The  revision  of  an  act  which  has  incor- 
porated a  municipality  is,  by  parity  of  reasoning,  but  one  subject;  certainly 
80  if,  in  the  revision,  no  different  general  powers  are  given.  The  revision 
may  treat  of  the  essential  parts  of  the  whole,  as  well  as  may  the  original 
creative  enactment.  And  if  the  revision  of  the  act  of  intsorporation,  that  is 
of  the  charter,  is  but  one  subject,  surely  an  act  which  is  entitled  an  act 
to  revise  that  charter  expresses  the  whole  of  that  subject,  while  it  expresses 
but  one  subject." 

Waiver. —  ^'Although  the  provision  as  to  a  local  act  containing  but  one 
subject,  which  shall  be  expressed  in  its  title,  is  of  a  public  nature  and  was 
placed  in  the  constitution  for  the  purpose  of  preventing  surprises  as  to  the 
object  and  purpose  of  any  proposed  legislation,  yet  when'  an  act  has  been 
so  passed,  and  its  enactments  bear  upon  the  private  rights  of  an  individual, 
the  constitutional  provision  then  becomes  as  to  him,  one  which  is,  within 
the  meaning  of  the  expression,  enacted  for  his  benefit,  and  it  is  then  a  matter 
which  such  individual  may,  as  to  his  private  rights,  waive  the  benefit  of, 
and  consent  to  perform  or  submit  to  the  requir^nents  of  the  act,  the  same 
as  if  the  constitutional  provision  had  not  been  violated.  And  when  once 
such  waiver  has  been  made  and  such  consent  been  given,  the  party  so  waiving 
and  consenting  is  forever  concluded  thereby.  Especially  should  this  be  so 
where  the  party  takes  benefits  granted  by  the  act."  New  York,  etc.,  v.  Man- 
hattan R.  Co.,  (1894)  143  N.  Y.  1,  37  N.  E.  494. 


2.  Titles  Held  Sufficient 

A  title  reading,  "An  act  to  amend  chapter  423  of  the  Laws  of  1903,  entitled 
*An  act  to  provide  for  the  abolition,  discontinuance  and  avoidance  of  certain 
grade  crossings  in  the  city  of  New  York'"  (ch.  634,  Laws  of  1905),  fairly 
covers  a  provision  for  "  acquiring  property  rights  and  making  compensation 
therefor."  People  v.  Hennessy,  (1912)  206  N.  Y.  33,  99  N.  E.  87,  reversing 
150  App.  Div.  190,  134  N.  Y.  S.  691. 

A  title  reading,  "An  act  to  authorize  the  Utica,  Ithaca  and  Elmira  Railroad 
Company  to  extend  their  road  and  to  confirm  their  purchase  of  a  portion  of 
the  roadbed  of  the  Lake  Ontario,  Auburn  and  New  York  Railroad  and  for 
other  purposes"  (ch.  594,  Laws  of  1872),  fairly  includes  a  provision  regu- 
lating the  maximum  rate  of  fare  which  the  railroad  may  charge.  "The 
rate  of  fare  which  might  be  charged  when  the  road  was  extended,  as  described 
in  the  act,  was  not  foreign  to  the  subject  expressed  in  the  title,  and  hence 
there  was  no  violation  of  either  the  letter  or  the  spirit  of  the  consitution." 
Parker  v.  Elmira,  etc.,  R.  Co.,  (1901)  165  N.  Y.  274,  59  N.  E.  81,  affirming 
27  App.  Div.  383,  49  N.  Y.  S.  1127. 

A  title  reading,  "An  act  providing  for  ascertaining  and  paying  the  amount 
of  damages  to  lands  and  buildings  suffered  by  reason  of  changes  of  grade  of 


Digitized  by  VjOOQIC 


CONSTITUTION  OF  STATE  OF  NEW  YORK    805 

Subject  and  Title  of  Statutes  Art.  Ill,  §  16 

streets  or  avenues,  made  pursuant  to  chapter  721  of  the  Laws  of  1887,  provid- 
ing for  the  depression  of  railroad  tracks  in  the  23d  and  24th  wards  in  the  city 
of  New  York  or  otherwise  "  (ch.  537,  Laws  of  1893),  does  not  fail  to  meet  the 
requirement  of  this  section.  As  was  said  by  the  court:  "  There  is  a  limita- 
tion to  the  territory  to  which  the  act  applies  to  the  twenty-third  and  twenty- 
fourth  wards  of  the  city.  It  also  limits  the  damages  to  those  sustained  by 
reason  of  the  changes  of  grades  of  streets  and  avenues.  It  particularly 
specifies  the  changes  of  grades  authorized  by  the  law  of  1887,  but  does  not 
limit  the  awarding  of  damages  to  the  changes  authorized  by  that  act,  but 
includes  changes  *  otherwise '  made  pursuant  to  authority.  This,  it  appears  to 
us,  is  the  fair  reading  and  the  reasonable  interpretation  of  the  language  used; 
and  if  we  are  correct  in  this  view,  it  follows  that  but  one  subject  is  mentioned, 
and  that  is  expressed  in  the  title."  People  v.  Fitch,  (1895)  147  N.  Y.  355,  41 
N.  E.  695,  reversing  87  Hun  304,  34  N.  Y.  S.  388. 

A  title  reading,  "An  act  to  establish  and  maintain  a  water  department  in 
and  for  the  city  of  Syracuse ''  (ch.  291,  Laws  of  1889,  as  amended  by  ch.  314, 
Laws  of  1890),  is  sufficient  to  cover  "not  only  every  provision  necessary  for 
the  organization  of  such  a  department  as  an  official  body,  but  also  provisions 
conferring  power  upon  that  body  to  supply  the  city  and  the  inhabitants  with 
water."  Sweet  v.  Syracuse,  (1891)  129  N.  Y.  316,  27  N.  E.  1081,  29  N.  E. 
289,  reversing  60  Hun  28,  14  N.  Y.  S.  421. 

A  title  reading,  "An  act  in  relation  to  local  improvements  in  the  town  of 
Flatbush  and  the  acquisition  of  the  rights  of  a  plankroad  company  in  said 
town"  (ch.  161,  Laws  of  1889),  properly  embraces  the  building  and  improve- 
ment of  highways  and  the  construction  of  sewers,  and  the  act  is  not  made 
repugnant  to  this  constitutional  provision  because  it  contains  a  provision 
authorizing  the  construction  of  a  trunk  sewer  through  the  adjoining  town 
of  Flatlands,  a  necessary  part  of  the  sewerage  system  provided  for  in  the  act. 
Van  Brunt  v.  Flatbush,  (1891)  128  N".  Y.  50,  27  N.  E.  973,  reversing  59  Hun 
192,  13  ISl.  Y.  S.  545. 

A  title  reading,  "An  act  to  legalize  the  acts  and  proceedings  of  the  town 
board,  and  the  town  board  of  auditors  of  the  town  of  Attica,  Wyoming  county, 
in  relation  to  the  erection  of  a  certain  iron  bridge  over  the  Tonawanda 
creek,  on  Main  street,  in  the  village  of  Attica,  in  said  town,  and  the  acts 
and  proceedings  of  the  annual  town  meeting  of  said  town,  held  on  the 
twenty- second  day  of  February,  eighteen  hundred  and  eighty-five,  in  relation 
to  said  bridge,  and  all  the  acts  and  proceedings  of  George  D.  Miller,  as  high- 
way commissioner  of  said  town,  in  relation  to  said  bridge  "  ( ch.  205,  Laws  of 
1887),  fairly  embraces  a  provision  that  the  act  shall  "not  be  so  construed  as 
to  require  the  town  to  pay  the  amount  audited  by  the  town  boaxd  or  the 
contract  price  of  the  work,"  but  at  the  same  time  authorizing  and  empower- 
ing the  contractor  "  to  institute  and  maintain  an  action  at  law  in  any  court 
having  competent  jurisdiction  against  the  town  to  recover  a  fair  and  reason- 
able compensation  for  the  work  and  materials."  Wrought-Iron  Bridge  Co. 
V.  Attica,  (1890)  119  N".  Y.  204,  23  N.  E.  542,  affirming  49  Hun  513,  2 
N.  Y.  S.  359. 

A  title  reading,  "An  act  to  provide  for  the  transmission  of  letters,  packages 
and  merchandise  in  the  cities  of  New  York  and  Brooklyn  and  across  the 
North  and  East  rivers  by  means  of  pneumatic  tubes,  to  be  constructed  beneath 
the  surface  of  the  streets  and  public  places  in  said  cities  and  under  the  waters 
of  said  rivers"  (ch.  842,  Laws  of  1868),  properly  embraces  a  provision 
for  the  formation  of  a  corporation  "  to  accomplish  the  purposes  of  the  act." 
Astor  V.  New  York  Arcade  R.  Co.,  (1889)  113  N.  Y.  93,  20  N.  E.  594, 
2  L.  R.  A.  789. 

A  title  reading,  "An  act  to  amend  chapter  229  of  the  Laws  of  1879,  enti- 
tled *An  act  in  reference  to  the  collection  of  taxes  in  the  counties  of  Chau- 
tauqua and  Cattaraugus  and  the  acts  amendatory  thereof  and  supplementary 
thereto'"  (ch.  287,  Laws  of  1882),  properly  comprehends  the  entire  system 
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of  collection,  including  the  sale  of  lands  to  enforce  collection,  the  conveyances 
and  their  force  as  evidence  and  muniments  of  title.  Ensign  v.  Barse,  (1887) 
107  N".  Y.  329,  14  N.  R  400,  15  N.  E.  401. 

A  title  reading,  "An  act  for  the  relief  of  the  village  of  Clinton"  (ch.  17, 
Laws  of  1885),  fairly  embraces  provisions  ratifying  acts  performed  by  the 
board  of  water  commissioners  and  legalizing  the  vote  of  certain  electors, 
"without  which,  duly  given,  the  commissioners  had  no  power  to  proceed." 
Clinton  v.  Dwight,  (1886)  101  N.  Y.  9,  3  N.  E.  782. 

A  title  reading,  "An  act  laying  out  public  places  and  parks  in  the  twenty 
third  and  twenty-fourth  wards  of  the  city  of  New  York,  and  in  the  adjacent 
district  of  Westchester  county,  etc."  (ch.  522,  Laws  of  1884),  properly 
embraces  provisions  authorizing  the  use  of  one  of  the  parks  for  military 
purposes  and  extending  the  jurisdiction  of  the  department  of  public  parks  to 
cover  the  whole  of  the  newly  acquired  territory.  In  re  New  York,  (1885) 
99  N.  Y.  569,  2  N.  E.  642,  affirming  34  Hun  441. 

•  A  title  reading,  "An  act  granting  to  the  United  States  the  right  to  acquire 
the  right  of  way  necessary  for  the  improvement  of  the  Harlem  river  and 
Spuyten  Duyvil  creek,  and  for  the  construction  of  another  channel  from  the 
North  river  to  the  East  river  through  the  Harlem  kills,  and  ceding  jurisdic- 
tion over  the  same"  (Laws  of  1876,  ch.  147,  as  amended  by  ch.  345  of  the 
Laws  of  1879),  fairly  extends  to  matters  relevant  to  "the  acquisition  of 
lands,  by  purchase  or  compulsory  proceedings,  the  manner  of  payment, 
and  the  mode  of  acquiring  means  therefor."  In  re  United  States  Com'rs 
Appointment,  (1884)  96  N.  Y.  227. 

A  title  reading,  "An  act  to  amend  an  act  to  provide  for  the  election  of 
police  commissioners  in  the  city  of  Syracuse,  and  to  establish  a  police  force 
therein,  and  to  repeal  certain  sections  thereof"  (ch.  559,  Laws  of  1881), 
fully  covers  a  provision  giving  the  mayor  power  to  appoint  or  remove  police 
commissioners.    People  v.  Whitlock,   (1883)   92  N.  Y.  191. 

A  title  reading,  "An  act  to  provide  for  the  Eastern  boulevard  in  the  city  of 
New  York,  and  in  relation  to  certain  alterations  of  the  map  or  plan  of  said 
city,  and  certain  local  improvements"  (ch.  528,  Laws  of  1873),  fairly 
embraces  a  provision  authorizing  the  department  of  public  parks  to  do  the 
work  "  of  regulating,  grading  or  otherwise  improving  Tenth  avenue."  In  re 
Leake,  etc.,  Orphan  Home,   (1883)   92  N.  Y.  116. 

A  title  reading,  "An  act  to  provide  for  the  surveying,  laying  out  and 
monumenting  certain  portions  of  the  city  and  county  of  New  York,  and  to 
provide  means  therefor"  (ch.  604,  Laws  of  1874),  fairly  embraces  provisions 
authorizing  "the  taking  of  proceedings,  to  acquire  title  and  to  pay  for  the 
land  taken  for  that  purpose."  In  re  Department  Public  Parks,  (1881)  86 
N.  Y.  437. 

A  title  reading,  "An  act  to  make  further  provision  for  the  government  of 
the  city  of  New  York"  (ch.  383,  Laws  of  1870),  embraces  a  provision  giving 
to  the  judge  before  whom  proceedings  are  had  under  the  Act  of  1858  (ch.  338, 
Laws  of  1858),  jurisdiction  to  modify  an  assessment  when  the  expense  of  a 
local  improvement  has  been  unlawfully  increased.  In  re  Metropolitan  Gas 
Light  Co.,  (1871)  85  N.  Y.  526,  modifying  23  Hun  327. 

A  title  reading,  "An  act  to  legalize  certain  proceedings  of  the  common 
council  of  the  city  of  Buffalo"  (ch.  2,  Laws  of  1875),  fairly  embraces  a 
provision  ratifying  and  confirming  the  proceedings  of  the  common  council  in 
the  matter  of  the  repairing  of  a  certain  roadway,  without  naming  the  road- 
way in  the  title.     Tifft  v.  Buffalo,  (1880)  82  N.  Y.  204. 

A  title  reading,  "An  act  to  regulate  elections  in  the  city  of  Brooklyn  "  (ch. 
675,  Laws  of  1872),  properly  embraces  a  provision  "for  preserving  the  ballots 
to  be  used  as  evidence."  People  v.  Livingston,  (1879)  79  N.  Y.  279,  reversing 
18  Hun  59. 

A  title  reading,  "An  act  authorizing  the  common  council  of  the  city  of 
Buffalo  to  lay  out  a  public  ground  for  the  purpose  of  maintaining  and  pro- 
tecting a  tea-wall  or  breakwater  along  the  shore  or  margin  of  Lake  Erie" 
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(ch.  547,  Laws  of  1864),  properly  embraces  provisions  for  ^'condemning  land 
for  that  purpose."     Sweet  v.  Buffalo,  etc.,  R.  Co.,  (1879)  79  N.  Y.  293. 

A  title  reading,  "An  act  to  authorize  the  trustees  of  the  New  York  and 
Brooklyn  Bridge  to  change  the  site  of  a  portion  of  Frankfort  street,  between 
Pearl  and  Jacob  streets,  in  the  city  of  New  York"  (ch.  165,  Laws  of  1877), 
embraces  a  provision  "extending  the  line  a  few  feet  west  of  Jacob  street." 
In  re  New  York,  etc.,  Bridge,  (1878)  72  N.  Y.  527. 

A  title  reading,  "An  act  to  reorganize  the  village  of  Gloversville  "  (ch.  605, 
Laws  of  1873),  is  suflficient  to  cover  provisions  regulating  the  granting  of 
licenses  for  the  sale  of  intoxicating  liquors,  and  the  suing  for  penalties  for 
selling  without  a  license.  Gloversville  v.  Howell,  (1877)  70  N.  Y.  287, 
affirming  7  Hun  345. 

A  title  reading,  "An  act  to  preserve  the  public  peace  and  order  on  the  first 
day  of  the  week,  commonly  called  Sunday"  (ch.  501,  Laws  of  1860),  suffi- 
ciently embraces  the  prohibition  of  dramatic  performances  in  the  city  of  New 
York  on  Sunday.    Neuendorflf  v.  Duryea,  (1877)  69  N.  Y.  557,  25  Am.  Rep.  235. 

A  title  reading,  "An  act  to  reorganize  the  local  government  of  the  city  of 
New  York"  (ch.  335,  Laws  of  1873),  embraces  a  stipulation  that  no  officer 
of  the  city  government  shall  hold  or  retain  a  county  office  except  when  he 
holds  it  ex  officio.     Billings  v.  New  York,  (1877)  68  N.  Y.  413. 

A  title  reading,  "An  act  relating  to  the  expenses  of  judicial  sales  in  the 
county  of  Kings"  (ch.  439,  Laws  of  1876),  is  sufficient  to  cover  a  provision 
that  all  sales  upon  judgments  or  decrees,  with  certain  exceptions,  shall  be 
made  by  the  sheriflf.  Kerrigan  v.  Force,  (1877)  68  N.  Y.  381,  affirming  9  Hun 
186. 

A  title  reading,  "An  act  to  amend  an  act  entitled  'An  act  to  extend  the 
powers  of  boards  of  supervisors  except  in  the  counties  of  New  York  and  Kings,' 
passed  May  11th  1869  "  (ch.  285,  Laws  of  1872) ,  embraces  a  provision  affecting 
the  powers  of  the  board  of  supervisors  of  Queens  county.  People  v.  Brinker- 
hoff,  (1877)  68  N.  Y.  259. 

A  title  reading,  "An  act  in  relation  to  that  portion  of  the  Great  Western 
Turnpike  road,  commonly  known  as  Western  Avenue "  ( ch.  445,  Laws  of 
1876),  sufficiently  expresses  provisions  authorizing  the  commissioner  of 
Washington  Park  to  receive  a  conveyance  of  the  turnpike  from  the  turnpike 
company  and  to  improve  the  portion  received  for  an  approach  to  the  park. 
People  V.  Banks,  (1876)  67  N.  Y.  568,  affirming  1  Abb.  N.  Cas.  157. 

A  title  reading,  "An  act  to  open,  lay  out  and  improve  Gravesend  Avenue, 
in  the  county  of  Kings,  and  to  authorize  the  construction  of  a  railroad 
thereon"  (ch.  531,  Laws  of  1873),  fairly  states  a  general  purpose  "to  open 
certain  lands  for  public  use."  So,  also,  the  Act  of  1874  (ch.  448,  Laws  of 
1874),  entitled  "An  act  for  the  relief  of  Park  Avenue  Railroad  Company, 
in  the  city  of  Brooklyn,  and  to  authorize  the  extension  of  its  tracks  through 
certain  streets  and  avenues  in  said  city,"  expresses  a  sufficient  title  to  include 
provisions  removing  restrictions  upon  the  company's  powers,  and  giving  it 
greater  powers.  In  re  Prospect  Park,  etc.,  R.  Co.,  (1876)  67  N.  Y.  371, 
afilrming  8  Hun  30. 

A  title  reading,  "An  act  to  reorganize  the  local  government  of  the  city  of 
New  York"  (ch.  335,  Laws  of  1873),  embraces  a  provision  relating  to  the 
"  appointment  of  a  commissioner  of  jurors  "  and  making  that  office  distinctly 
a  city  one.     People  v.  Dunlap,  (1876)   66  N.  Y.  162. 

A  title  reading,  "An  act  to  enable  the  supervisors  of  the  county  of  New 
York  to  raise  money  by  tax  for  city  purposes,  and  to  regulate  the  expenditure 
thereof"  (ch.  309,  Laws  of  1860),  embraces  a  provision  for  the  expenditure 
of  moneys  for  cleaning  streets  and  the  making  of  contracts  for  that  work. 
Devlin  v.  New  York,  ( 1875)  63  N.  Y.  8,  modifying  48  How.  Pr.  457. 

A  title  reading,  "An  act  to  amend  an  act  entitled  *An  act  to  provide  for 
the  drainage  of  swamp,  bog  and  other  low  and  wet  lands  in  the  village  of 
White  Plains  and  adjacent  thereto ' "  (ch.  639,  Laws  of  1872),  fairly  embraces 
a.  provision  extending  the  provisions  of  the  original  act  so  as  to  conform  the 
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description  of  the  lands  to  be  drained  to  the  precise  description  contained  in 
the  title,  by  including  land  in  the  town  of  Greenburgh  adjacent  to  White 
Plains,  not  mentioned  in  the  original  enactment.  People  v.  Willsea,  (1875) 
60  N.  Y.  507. 

A  title  reading,  "An  act  to  revise  the  charter  of  Long  Island  City"  (ch. 
460,  Laws  of  1871),  is  sufficient  to  cover  provisions  creating  a  City  Court. 
Harris  v.  People,  (1875)  69  N.  Y.  599. 

A  title  reading,  "An  act  to  secure  better  administration  in  the  Police  Courts 
of  the  city  of  New  York"  (ch.  538,  Laws  of  1873),  is  sufficient  to  cover 
"  provisions  substituting  new  officers  for  the  old,  and  prescribing  the  duties 
of  these  officers,  as  well  in  the  Police  Courts  as  in  connection  with  the  Court 
of  Sessions,  of  which  the  former  officers  were  also  members,  and  which  are 
the  necessary  changes  to  preserve  the  harmony  of  the  scheme  of  legislation 
and  to  carry  out  in  the  needful  detail  the  changes  introduced  by  the  act  under 
consideration."  Wenzler  v.  People,  (1874)  58  N.  Y.  616;  People  v.  Morgan, 
(1874)  5  Daly  161,  affirmed  58  N.  Y.  679. 

A  title  reading,  "An  act  to  amend  the  code  of  procedure  "  (ch.  741,  Laws  of 
1870),  embraces  a  provision  extending  the  jurisdiction  of  the  justices  of  the 
District  Courts  of  the  city  of  New  York.  People  v.  Dudley,  (1874)  58  N.  Y. 
323,  affirming  1  Hun  102. 

A  title  reading,  "An  act  relative  to  contracts  by  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  "  (ch.  308,  Laws  of  1861 ) ,  fairly  embraces 
a  clause  devolving  the  power  and  authority  theretofore  vested  in  the  common 
council  relative  to  assessment  lists  and  the  confirmation  thereof  in  the  comp- 
troller, council  and  recorder  of  the  city,  and  constituting  them  a  board  of 
revision  and  correction  for  that  purpose.  In  re  Volkening,  (1873)  52  N.  Y. 
650. 

A  title  resRiing,  "An  act  to  amend  the  several  acts  in  relation  to  the  city 
of  Rochester"  (ch.  771,  Laws  of  1872),  fairly  embraces  provisions  "which 
may  affect  any  or  all  of  the  corporate  powers  of  the  city."  People  v.  Briggs, 
(1872)  50  N.  Y.  653. 

A  title  reading,  "An  act  in  relation  to  the  erection  of  public  buildings  for 
the  use  of  the  city  of  Rochester"  (ch.  219,  Laws  of  1872),  embraces  pro- 
visions looking  to  the  procuring  of  sites  for  such  buildings.  People  v. 
Rochester,  (1872)   50  N.  Y.  526. 

A  title  reading,  "An  act  in  relation  to  certain  local  improvements  in  the 
city  of  New  York"  (ch.  580,  Laws  of  1872),  is  sufficient  to  cover  any  and 
all  provisions  "relating  to  local  improvements."  In  re  Mayer,  (1872)  50 
N.  Y.  604. 

A  title  reading,  "An  act  to  make  provision  for  the  government  of  the  city 
of  New  York"  (ch.  853,  Laws  of  1868;  substantially  the  same  as  ch.  227, 
Laws  of  1863,  and  ch.  586,  Laws  of  1867),  is  a  sufficient  caption  to  cover 
provisions  limiting  the  number  of  official  newspapers  to  be  employed,  and 
selecting  the  officers  of  the  corporation  to  designate  them.  In  re  Astor, 
(1872)   50  N.  Y.  363. 

A  title  reading,  "An  act  in  relation  to  the  establishment  of  a  Normal  and 
training  school  in  the  village  of  Brockport"  (ch.  96,  Laws  of  1867),  fairly 
embraces  a  provision  authorizing  the  levy  of  a  tax  in  support  of  the  estab- 
lishment of  the  school  therein  mentioned.  Gordon  v.  Comes,  (1872)  47 
N.  Y.  608. 

A  title  reading,  "An  act  to  make  provision  for  the  government  of  the  county 
of  New  York  "  (ch.  875,  Laws  of  1869),  embraces  a  provision  "that  the  real 
estate  of  the  New  York  Hospital,  except  buildings  which  are  actually  used 
for  hospital  purposes,  shall  be  liable  to  taxation,  in  the  same  manner  as  other 
property."    People    v.  Tax  Corners,  etc.,  (1872)  47  N.  Y.  501. 

A  title  reading,  "An  act  to  provide  for  the  closing  of  the  entrances  of  the 
tunnel  of  the  Long  Island  Railroad  Company,  in  Atlantic  street,  in  the  city 
of  Brooklyn,  and  restoring  that  street  to  its  proper  grade,  and  for  the  relin- 
quishment by  the  railroad  company  of  its  righ^  to  use  steam  power  withip 
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said  city"  (ch.  484,  Laws  of  1859),  fairly  embraces  matters  relative  to  com- 
pensating the  owners  of  the  steam  railroad  and  franchise  for  their  **  sur- 
rendering the  same,"  and  to  the  substitution  of  a  "  surface  horse  railroad '' 
therefor.     Litchfield  v.  Vernon,   (1869)   41  N.  Y.  123. 

A  title  reading,  "An  act  for  the  relief  of  James  Ley  &  Son"  (ch.  14,  Laws 
of  1857),  embraces  a  conferment  of  power  "  on  the  common  council  of  Syracuse 
to  assess,  collect  and  pay  to  James  Ley  &  Son,  contractors  for  the  construc- 
tion of  a  sewer  in  that  city,  $600  in  addition  to  the  contract  price."  Brewster 
V.  Syracpse,  (1859)  19  N.  Y.  116. 

A  title  reading,  "An  act  to  enable  the  supervisors  of  the  city  and  county 
of  New  York  to  raise  money  by  tax  "  ( ch.  84,  Laws  of  1850 ) ,  embr^aces  within 
its  scope  provisions  relative  to  "  the  mode  in  which  that  power  is  to  be  exer- 
cised "  and  to  "  the  purposes  for  which  the  money  is  to  be  raised."  Sun  Mut. 
Ins.  Co.  V.  New  York,  (1853)  8  N.  Y.  241,  affirming  5  Sandf.  10,  8  Barb.  450. 

A  title  reading,  "An  act  in  relation  to  the  fees  and  compensation  of  certain 
officers  in  the  city  and  county  of  New  York  "  (Laws  of  1847),  embraces  pro- 
visions whereby  salaries  are  given  to  four  public  officers  of  that  city,  and 
the  fees  and  emoluments  of  their  respective  offices  are  required  to  be  paid 
into  the  city  treasury.  Conner  v.  New  York,  (1851)  5  N.  Y.  285,  affirming 
2  Sandf.  355. 

A  title  reading,  "An  act  to  incorporate  the  Electric  Water  Power  Company 
of  Oneonta,  Otsego  County"  (ch.  234,  Laws  of  1898),  fairly  embraces  within 
its  scope  a  provision  that  "  such  corporation  may  acquire  lands  by  condem- 
nation in  the  manner  provided  by  the  Condemnation  Law  of  the  State  for  any 
of  the  purposes  herein  specified."  Oneonta  Light,  etc.,  Co.  v.  Schwarzenbach, 
(1914)  164  App.  Div.  548,  150  N.  Y.  S.  76. 

A  title  reading,  "An  act  to  provide  for  the  election  and  to  prescribe  the 
terms  and  compensation  of  the  town  trustees  in  the  town  of  Southampton," 
etc.  (ch.  133,  Laws  of  1902),  is  not  insufficient  in  that  the  title  does  not  indi- 
cate the  fact  that  the  statute  reduces  the  number  of  trustees  of  said  town 
from  twelve  to  five.  People  v.  Hand,  (1913)  158  App.  Div.  610,  135  N.  Y.  S. 
192,  143  N.  Y.  S.  1138. 

A  title  reading,  "An  act  to  incorporate  the  Long  Sault  Development  Com- 
pany, and  to  authorize  said  company  to  construct  and  maintain  dams,  canals, 
power-houses  and  locks  at  or  near  Long  Sault  island,  for  ttie  purpose 
of  improving  the  navigation  of  the  St.  Lawrence  river  and  developing  power 
from  the  waters  thereof,  and  to  construct  and  maintain  a  bridge,  and  carry 
on  the  manufacture  of  commodities"  (ch.  355,  Laws  of  1907),  embraces  a 
provision  conferring  "the  right  to  collect  tolls."  Matter  of  Long  Sault 
Development  Co.  v.  Kennedy,  (1913)  158  App.  Div.  398,  143  N.  Y.  S.  454, 
affirmed  (1914)  212  N.  Y.  1,  105  N.  E.  849,  Ann.  Cas.  1915D  56. 

A  title  reading,  "An  act  to  amend  the  charter  of  the  village  of  Saratoga 
Springs  and  to  provide  for  the  appointment  of  sewer,  water  and  street  com- 
missioners for  said  village  and  to  prescribe  their  powers  and  duties  "  ( ch.  506, 
Laws  of  1902),  sufficiently  "indicates  the  object  of  the  act  to  amend  the 
charter,  and  that  the  amendment  in  particular  relates  to  the  commission  and 
its  duties."  Scott  v.  Saratoga  Springs,  (1909)  131  App.  Div.  347,  115  N.  Y.  S. 
796. 

A  title  reading,  "An  act  to  authorize  the  city  of  Elmira  to  issue  its  bonds 
for  the  construction  of  a  bridge  or  the  reconstructing  and  repairing  of  an 
ftxisting  bridge  across  the  Chemung  river  in  the  city  of  Elmira"  (ch.  476, 
Laws  of  1905),  is  a  sufficient  caption  to  embrace  provisions  relating  to  "the 
building  or  repair  of  a  bridge"  and  "the  issue  of  city  bonds"  to  cover  the 
expense.  "No  one  would  naturally  suppose  that  bonds  were  to  be  issued  for 
the  building  of  a  bridge  and  yet  no  bridge  be  built,  and  if  it  might  fairly 
be  supposed  that  the  bridge  was  to  be  built  the  provisions  for  building  it 
and  methods  for  raising  money  on  the  bonds  might  fairly  be  expected  to  be 
found  in  the  act."  Elmira  v.  Seymour,  (1906)  111  App.  Div.  199,  97  N.  Y.  S. 
623. 
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A  title  reading,  "An  act  in  relation  to  Clinton  avenue,  in  the  borough  of 
Brooklyn,  in  the  city  of  New  York"  (ch.  257,  Laws  of  1899),  sufficiently 
comprehends  provisions  which  add  a  twenty  foot  strip  to  each  side  of  a 
portion  of  Clinton  avenue  and  provides  that  the  "  two  strips  of  land  hereby 
added  to  said  avenue  shall  not  be  added  to  its  traveled  portion,  but  shall  be 
reserved  and  preserved  as  ornamental  court  yards  for  the  benefit  and  improve- 
ment of  said  avenue,"  and  determines  the  extent  to  which  the  original  owners 
may  make  use  of  the  ornamental  court  yards.  Matter  of  Clinton  Avenue, 
(1901)  57  App.  Div.  166,  68  N.  Y.  S.  196. 

A  title  reading,  "An  act  for  the  better  administration  of  justice  in  the 
town  of  Sweden,  county  of  Monroe"  (ch.  34,  Laws  of  1899),  fairly  embraces 
the  abolition  of  the  office  of  police  justice  in  the  village  of  Brockport,  which 
comprises  a  part  of  the  town  of  Sweden,  and  the  establishment  of  a  like  office 
in  the  latter  town.  People  v.  Lane,  (1900)  53  App.  Div.  631,  65  N.  Y.  S. 
1004. 

A  title  reading,  "An  act  in  relation  to  the  office  of  sheriff  of  the  city  and 
county  of  New  York"  (ch.  523,  Laws  of  1890),  covers  provisions  regulating 
the  administration  of  the  office  "  and  the  powers,  .  .  .  and  emoluments 
of  its  administrators."  Mayor  v.  Gorman,*  (1898)  26  App.  Div.  191,  49 
N.  Y.  S.  1026. 

A  title  reading,  "An  act  to  require  the  Eighth  Avenue  Railroad  Company 
to  extend  its  railroad  route  in  the  city  of  New  York,  and  to  regulate  the  use 
and  operation  of  the  railroad  of  said  company"  (ch.  478,  Laws  of  1874), 
sufficiently  embraces  "  the  construction  and  maintenance  of  a  railroad  in  the 
city  of  New  York,  to  be  constructed  and  operated  by  the  Eighth  Avenue 
Railroad  Company."  Porter  v.  Collis,  (1897)  19  App.  Div.  392,  46  N.  Y.  S. 
471,  affirmed  (1897)   156  N.  Y.  16,  50  N.  E.  413. 

A  title  reading,  "An  act  in  relation  to  the  office  of  the  district  attorney  of 
the  county  of  Kings,  providing  for  the  election  of  district  attorney  and  the 
appointment  of  clerks,  stenographers  and  county  detectives  for  said  office" 
(ch.  772,  Laws  of  1896),  fairly  embraces  a  provision  repealing  chapter  105  of 
the  Laws  of  1892,  which  created  the  "  offices  of  county  detectives  "  for  Kings 
county.  People  v.  Backus,  (1896)  11  App.  Div.  147,  42  N.  Y.  S.  899,  affirmed 
(1897)   153  N.  Y.  686,  48  N.  E.  1106. 

A  title  reading,  "An  act  to  amend  the  title  of  and  to  amend  an  act,  entitled 
*An  act  relating  to  the  assessment  of  real  property  in  the  city  of  Brooklyn, 
county  of  Kings,  owned  and  occupied  by  charitable  corporations,  societies  or 
institutions,*  passed  May  twenty-fourth,  eighteen  hundred  and  seventy-eight " 
(ch.  622,  Laws  of  1886),  fairly  embraces  a  declaration  that  "real  property 
situate  in  the  county  of  Kings,  then  or  thereafter  owned  by  any  hospital, 
orphan  asylum,  house  of  industry  or  other  charitable  corporation,  society  or 
institution  .  .  .  should  be  exempt  from  all  assessments  for  local  improve- 
ments." Dyker  Meadow  Land,  etc.,  Co.  v.  Cook,  (1896)  3  App.  Div.  164,  38 
N.  Y.  S.  222,  affirmed  (1899)  159  N.  Y.  6,  53  N.  E.  690. 

A  title  reading,  "An  act  to  incorporate  the  New  York  Board  of  Fire 
Underwriters"  (ch.  846,  Laws  of  1867),  fairly  embraces  provisions  charging 
those  persons  engaged  in  the  business  of  insurance  in  New  York  city  with 
the  cost  of  maintaining  a  fire  patrol  therein.  Board  of  Fire  Underwriters  v. 
Whipple,  (1896)  2  App.  Div.  361,  37  N.  Y.  S.  712. 

A  title  reading,  "An  act  (ch.  975,  Laws  of  1895)  to  divide  the  town  of 
Watervliet,  in  the  county  of  Albany,  and  to  erect  the  town  of  Colonic  out  of 
the  part  set  off  from  the  said  town  of  Watervliet,"  fairly  embraces  provisions 
looking  to  the  government  of  the  town  of  Colonic  and  to  the  election  of  its 
officers.     Fort  v.  Cummings,  (1895)  90  Hun  481,  36  N.  Y.  S.  36. 

A  title  reading,  "An  act  to  prevent  taking  fish  from  the  waters  of  Lake 
Ontario  adjacent  to  the  shore  of  Jefferson  county,  or  from  the  inland  waters 
of  said  county,  by  other  means  than  angling"  (ch.  141,  Laws  of  1896),  suffi- 
ciently expresses  the  subject  of  the  act  —  "  the  prevention  of  fishing  in  certain 
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waters  by  other  means  than  angling."  [People  v.  Doxtater,  (1894)  75  Hun 
472,  27  N.  Y.  S.  481. 

A  title  reading,  "An  act  to  enforce  the  collection  of  taxes  levied  in  the 
county  of  Lewis"  (ch.  153,  Laws  of  1884,  as  amended  by  ch.  215,  Laws  of 
1885,  and  ch.  102,  Laws  of  1886),  fairly  embraces  a  provision  prohibiting  the 
peeling  of  bark  or  cutting  of  timber  on  lands  in  that  county  on  which  taxes 
have  been  assessed  and  remain  unpaid.  Prentice  v.  Weston,  (1888)  47  Hun 
121,  16  N.  y.  St.  Rep.  541,  affirmed  (1888)   111  N.  Y.  460,  18  N.  E.  720. 

A  title  reading,  "An  act  to  provide  for  the  election  of  a  surrogate,  separate 
from  the  county  judge  of  the  county  of  Steuben,  and  to  fix  the  salary  of 
said  surrogate,  and  also  the  salary  of  the  county  judge  of  said  county,  here- 
after to  be  elected"  (ch.  309,  Laws  of  1883),  fairly  embraces  a  provision 
prescribing  the  powers  with  which  the  surrogate  is  to  be  vested.  Mclntyre 
V.  Allen,   (1887)   43  Hun  124,  6  N.  Y.  St.  Rep.  186. 

A  title  reading,  "An  act  to  amend  chapter  229  of  the  Laws  of  1879,  entitled 
*An  act  in  reference  to  the  collection  of  taxes  in  the  counties  of  Chautauqua 
and  Cattaraugus,  and  the  acts  amendatory  thereof  and  supplementary 
thereto'"  (ch.  287,  Laws  of  1882),  is  a  sufficient  caption  to  embrace  pro- 
visions relative  to  "  the  sale  of  the  lands  for  the  non-payment  of  taxes,  the 
giving  of  deeds  to  the  purchaser,  and  the  effect  that  shall  be  given  to  such 
deeds."     Chamberlain  v.  Taylor,   (1885)   36  Hun  24. 

A  title  reading,  "An  act  to  authorize  the  Utica  Water- Works  Company  to 
increase  its  capital  stock  and  to  contract  with  the  conunon  council  of  the 
city  of  Utica  for  a  supply  of  water  in  said  city  for  the  extinguishment  of 
fires"  (ch.  393,  Laws  of  1867),  fairly  embraces  a  grant  of  authority  to  the 
corporations  named  to  contract  with  each  other  for  the  purpose  stated.  Utica 
Water-Works  Co.  v.  Utica,   (1884)   31  Hun  426. 

A  title  reading,  "An  act  to  incorporate  the  Panama  Railroad  Company " 
(ch.  284,  Laws  of  1849),  fairly  embraces  a  provision  for  the  "purchasing 
and  navigating  such  stream  or  sailing  vessels  as  may  be  proper  and  con- 
venient to  be  used  in  connection  with  said  road."  Freeman  v.  Panama  R.  Co., 
(1876)   7  Hun  122. 

3.  Titles  Held  Insufficient. 

A  title  reading,  "An  act  to  incorporate  the  Economic  Power  and  Construc- 
tion Company"  (Laws  of  1893,  ch.  459),  is  an  insufficient  caption  to  embrace 
provisions  which  confer  upon  the  corporation  "  the  right  to  use  the  streets, 
highways  and  public  places  throughout  the  state  without  qualification  or 
limit "  and  present  it  with  "  the  power  to  lease  or  sell  the  whole  or  any  part 
of  the  same  to  any  other  corporation."    Economic  Power,  etc.,  Co.  v.  Buffalo, 

(1909)  195  N.  Y.  286,  88  N.  E.  389,  reversing  128  App.  Div.  883,  112  N.  Y.  S. 
1127.     See   also   Geneva-Seneca   Electric   Co.   v.   Economic  Power,  etc.,   Co., 

(1910)  136  App.  Div.  219,  120  N.  Y.  S.  926. 

A  title  reading,  "An  act  ...  to  create  a  municipal  improvement  com- 
mission and  to  define  its  powers  and  duties  and  to  enlarge  the  powers  and 
duties  of  said  commission"  (ch.  629,  Laws  of  1904),  does  not  sufficiently 
express  a  purpose  to  change  the  personnel  of  the  municipal  improvements 
commission  by  adding  members  thereto.  Cahill  v.  Hogan,  (1905)  180  N.  Y. 
304,  73  N.  E.  39,  affirming  99  App.  Div.  619,  90  N.  Y.  S.  1091. 

A  title  reading,  "An  act  to  amend  chapter  261  of  the  Laws  of  1885,  entitled 
*An  act  in  relation  to  the  management  of  the  Albany  Penitentiary,'  relative 
to  the  salary  of  the  keeper  of  said  penitentiary"  (ch.  127,  Laws  of  1902), 
does  not  embrace  within  its  scope  a  provision  which  authorizes  the  commis- 
sioners of  the  penitentiary  to  discharge  the  keeper  and  turn  the  penitentiary 
over  to  the  sheriff.  People  v.  Howe,  (1904)  177  N.  Y.  499,  69  N.  E.  1114, 
affirming  88  App.  Div.  617,  84  N.  Y.  S.  604,  and  reversing  Corscadden  v. 
Haiwell,  88  App.  Div.  158. 
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A  title  reading,  ''An  act  to  authorize  the  construction  of  a  railway  and 
tracks,  in  the  towns  of  West  Farms  and  Morrisania  "  (ch.  361,  Laws  of  1863), 
is  not  sufficient  to  cover  a  grant  of  permission  to  construct  "in  the  towns 
of  West  and  East'  Chester"  also.  Bohmer  v.  Haffen,  (1900)  161  N.  Y.  390, 
55  N.  E.  1047,  affirming  35  App.  Div.  381,  54  N.  Y.  S.  1030. 

A  title  reading,  ''An  act  to  amend  chapter  576  of  the  Laws  of  1888,  entitled 
*An  act  establishing  a  board  of  improvement  and  defining  its  powers  and 
duties,  and  to  provide  for  lighting  the  streets  and  other  places  in  the  town 
of  New  Utrecht,  in  the  county  of  Kings,*  as  amended  by  chapter  361  of  the 
Laws  of  1889"  (ch.  59,  Laws  of  1891),  does  not  embrace  within  its  scope  a 
confirmation  of  existing  contracts  by  the  board  of  improvement.  Parfitt  v. 
Furguson,  (1899)  159  N.  Y.  Ill,  53  N.  E.  707,  affirming  3  App.  Div.  176,  38 
N.  Y.  S.  466. 

A  title  reading,  "An  act  to  further  amend  chapter  396  of  the  Laws  of  1867, 
entitled  *An  act  to  incorporate  the  New  York  and  Long  Island  Bridge  Com- 
pany, for  the  purpose  of  constructing  and  maintaining  a  bridge  over  the  East 
river  between  the  city  of  New  York  and  Long  Island"*  (ch.  411,  Laws  of 
1892),  is  not  sufficient  to  cover  a  grant  of  the  right  to  operate  a  railway. 
New  York,  etc.,  Bridge  Co.  v.  Smith,  (1896)  148  N.  Y.  640,  42  N.  E.  1088, 
affirming  90  Hun  312,  35  N.  Y.  S.  920. 

A  title  reading,  "An  act  supplemental  to  and  amendatory  of  chapter  842 
of  the  Laws  of  1868,  an  act  entitled  *An  act  to  provide  for  the  transmission 
of  letters,  packages  and  merchandise  in  the  cities  of  New  York  and  Brooklyn, 
and  across  the  North  and  East  rivers  by  means  of  pnfeumatic  tubes,  to  be 
constructed  beneath  the  surface  of  the  streets,  squares,  avenues  and  public 
places  in  said  cities,  and  under  the  waters  of  said  rivers,*  passed  June  1, 
1868;  and  of  chapter  512  of  the  Laws  of  1869,  entitled  'An  act  supplementary 
to  chapter  842  of  the  Laws  of  1868,  in  relation  to  carrying  letters,  packages 
and  merchandise  by  means  of  pneumatic  tubes  in  New  York  and  Brooklyn, 
and  to  provide  for  the  transportation  of  passengers  in  said  tubes'"  (ch. 
185,  Laws  of  1873),  is  not  a  sufficient  caption  to  embrace  provisions  authoriz- 
ing the  construction  of  underground  railways  by  the  corporation  organized 
imder  the  original  act,  with  authority,  upon  obtaining  the  requisite  consents, 
to  propel  its  cars  by  steam  or  any  other  motive  power,  and  thus  to  transform 
itself  into  a  railroad  corporation.  Astor  v.  New  York  Arcade  R.  Co.,  (1889) 
113  N.  Y.  93,  20  N.  E.  594,  2  L.  R.  A.  789,  affirming  48  Hun  562,  1  N.  Y.  S. 
174. 

A  title  reading,  "An  act  to  release  the  interest  of  the  people  of  the  State 
of  New  York  in  certain  real  estate  to  Henry  Spicer,  Catherine  Valentine, 
Georgiana  Farrington,  Sarah  F.  Chapman  and  Charles  Spicer,  and  for  other 
purposes"  (ch.  377,  Laws  of  1885),  does  not  embrace  within  its  scope  a 
provision  relating  to  a  release  of  "personal  property."  Furthermore,  the 
title  is  insufficient  in  that  it  contains  no  reference  to  the  location,  or  former 
ownership  of  the  property  affected.  Johnston  v.  Spicer,  (1887)  107  N.  Y. 
185,  13  N.  E.  753.  See  also  McCabe  v.  Kenny,  (1889)  52  Hun  514,  5  N.  Y.  S. 
678. 

A  title  reading,  "An  act  to  improve  the  public  health  in  the  city  of  New 
York,  by  prohibiting  the  manufacture  of  cigars  and  preparation  of  tobacco 
in  any. form,  in  the  tenement  houses  of  said  city"  (ch.  93,  Laws  of  1883), 
does  not  properly  indicate  a  provision  prohibiting  the  manufacture  of  cigars 
or  preparation  of  tobacco  "  in  any  rooms  or  apartments  which  in  the  city 
of  New  York  are  used  as  dwellings,  for  the  purpose  of  living,  sleeping  or 
doing  any  household  work  therein."  In  re  Paul,  (1884)  94  N.  Y.  497.  In 
that  case  the  court  said :  "  Two  new  crimes  are  created  by  the  act.  One  of 
them  has  relation  to  the  tenement  houses  alone;  the  other  to  the  dwellings  of 
the  whole  city.  One  of  them  is  committed  by  the  mode  of  occupying  rooms 
in  a  tenement  house;  the  other  by  manufacturing  cigars  in  any  family 
rooms.  The  two  offenses  are  unlike,  different,  and  entirely  distinct  and  sepa- 
rate.   The  latter  is  not  at  all  stated  in  the  title,  because  that  is  narrowed 
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so  that  it  does  not  embrace  it.  Practically,  the  limited  and  specific  title 
confined  entirely  to  tenement  houses,  a  class  of  buildings  known  to,  and  defined 
by  the  law,  operated  as  a  fraud  and  deception  upon  the  people  of  the  city." 

A  title  reading,  "An  act  in  relation  to  regulating  and  grading  the  Eighth 
avenue  in  the  city  of  New  York  "  (ch.  593,  Laws  of  1870),  is  not  sufficient  to 
embrace  a  provision  authorizing  a  change  in  the  grade  of  intersecting  streets. 
In  re  Blodgett,  (1882)  89  N.  Y.  392.  In  that  case  the  court  said:  "The 
improvement  or  alteration  in  the  mode  of  the  intersecting  streets,  is  not 
fairly  or  reasonably  connected  with  the  improvement  or  regulating  of  Eighth 
avenue,  nor  would  any  ilieasure  adopted  in  reference  to  those  streets  facilitate 
the  accomplishment  of  the  purpose  expressed  in  the  act.  The  subjept  matter 
of  the  statute  which  permitted  the  assessment  complained  of  is  foreign  to 
that  indicated  by  the  title,  and  the  act  in  that  respect  must  be  pronounced 
invalid." 

A  title  reading,  "An  act  to  widen  portions  of  Sackett,  Douglass  and  Presi- 
dent streets  and  otherwise  to  alter  the  commissioners'  map  of  the  city  of 
Brooklyn"  (ch.  631,  Laws  of  1868),  does  not  sufficiently  indicate  a  provision 
"that  two  other  streets,  De  Graw  and  Union,  are  to  be  narrowed."  In  re 
Sackett  St.,   (U578)   74  N.  Y.  95,  affirming  4  Hun  92. 

A  title  reading,  "An  act  to  provide  for  the  collection  of  assessments  against 
Prospect  park"  (ch.  711,  Laws  of  1872),  does  not  embrace  a  "provisioh  for 
assessments  in  its  favor."  In  re  Lands  Assessments,  (1875)  60  N.  Y.  398, 
affirming  Brooklyn  v.  Lett,  2  Hun  628. 

Apparently,  a  title  reading,  "An  act  to  confirm,  reduce  and  levy  certain 
assessments  on  the  city  of  Brooklyn  "  (ch.  812,  Laws  of  1872) ,  is  not  sufficient 
to  cover  a  provision  that  certain  specified  streets  shall  be  repaired  when 
necessary  and  kept  in  repair  at  the  expense  of  the  city.  Matter  of  Van 
Antwerp,  (1874)  56  N.  Y.  261,  affirming  1  T.  &  C.  423. 

A  title  reading,  "An  act  to  make  further  provision  for  the  government  of 
the  city  of  New  York"  (ch.  383,  Laws  of  1870),  does  not  encompass  a  pro- 
vision for  the  reorganization  of  the  Court  of  Special  Sessions  of  the  city  of 
New  York.     Huber  v.  People,  (1872)   49  N.  Y.  132. 

A  title  reading,  "An  act  making  appropriations  for  certain  expenses  of 
government  and  for  supplying  deficiencies  in  former  appropriations"  (ch.  717, 
Laws  of  1868),  does  not  embrace  provisions  appropriating  from  the  state 
treasury  the  sum  of  $10,000  for  the  construction  of  a  bridge  over  the 
Cattaraugus  creek  at  a  particular  locality,  under  the  direction  of  certain 
commissioners  named,  and  providing  that  the  supervisors  of  the  counties  of 
Erie  and  Chautauqua  shall  assess  upon  their  respective  counties  a  moiety 
of  such  further  sum,  not  exceeding  $10,000,  as  the  said  commissioners  shall 
certify  to  be  necessary  for  the  completion  of  the  bridge.  People  v.  Chautauqua 
County,  (1870)  43  N.  Y.  10. 

A  title  reading,  "An  act  to  incorporate  the  Schenectady  Astronomical 
Observatory"  (Laws  of  1868),  does  not  cover  a  provision  "by  which  the  state 
iftiall  furnish  the  means"  for  the  erection  of  the  observatory.  People  v. 
Allen,   (1870)   42  N.  Y.  404. 

A  title  reading,  "An  act  in  relation  to  the  fees  of  the  sheriff  of  the  city 
and  county  of  New  York,  and  to  the  fees  of  referees  in  sales  in  partition 
cases"  (ch.  569,  Laws  of  1869),  does  not  cover  a  provision  granting  to  the 
fiherifif  of  New  York  city  and  county  the  exclusive  power  "to  conduct  sales 
under  the  decrees  of  the  courts  of  record."  Gaskin  v.  Meek,  (1870)  42  N.  Y. 
186,  affirming  65  Barb.  259. 

A  title  reading,  "An  act  to  enable  the  board  of  supervisors  of  the  county 
of  New  York  to  raise  money  by  tax  for  the  use  of  the  corporation  of  the  city 
of  New  York,  and  in  relation  to  the  expenditure  thereof,  and  to  provide  for 
the  auditing  and  payment  of  unsettled  claims  against  said  city,  and  in  relation 
to  aotions  at  law  against  said  corporation"   (ch.  586,  Laws  of  1866),  does 
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not  embrace  within  its  scope  a  provision  amending  the  charter  of  the  cor- 
poration in  relation  to  the  term  of  office,  and  the  time  of  electing  councilmen. 
People  V.  O'Brien,   (1868  38  N.  Y.  193. 

Apparently,  a  title  reading,  **An  act  to  incorporate  the  Tidal  Water  Way 
Company  and  to  define  its  rights,  powers  and  privileges"  (ch.  719,  Laws  of 
1894),  is  not  sufficient  to  embrace  provisions  for  the  "erection  of  'buildings, 
wharves,  and  docks.'"  Queens  Terminal  Co.  v.  Schmuck,  (1911)  147  App. 
Div.  502,  132  N.  Y.  S.  169. 

A  title  reading,  "An  act  to  revise  the  charter  of  the  city  of  Yonkers" 
(ch.  635,  Laws  of  1895),  is  not  aufficient  to  cover  a  provision  "for  the  filing 
of  mechanics'  liens  or  for  the  additional  filing  thereof."  Tommasi  v.  Archi- 
bald, (1906)   114  App.  Div.  838,  100  N.  Y.  S.  367. 

A  title  reading,  "An  act  conferring  additional  powers  upon  the  town  board 
of  the  town  of  Jamaica,  Queens  county,  relative  to  the  public  lands  in  such 
town"  (ch.  687,  Laws  of  1897),  is  insufficient  to  cover  a  provision  ratifying 
and  confirming  existing  leases  of  lands  belonging  to  the  town.  Wenk  v. 
New  York,  (1903)  82  App.  Div.  584,  81  N.  Y.  S.  583. 

Titles  reading,  "An  act  to  amend  the  charter  of  the  city  of  Rochester  rela- 
tive to  expenses  incident  to  improvements"  (ch.  200,  Laws  of  1901),  and 
"An  act  to  amend  .  .  .  and  to  consolidate  therewith  the  several  acts  in 
relation  to  the  charter  of  said  city  relative  to  expenses  incident  to  improve- 
ments" (ch.  719,  Laws  of  1901),  are  not  sufficient  to  cover  provisions  legaliz- 
ing "  every  general  tax  or  local  assessment  upon  any  property  real  or  personal 
in  the  city  of  Rochester."  Rochester  v.  Bloss,  (1902)  77  App.  Div.  28,  79 
N.  Y.  S.  236,  affirmed    173  N.  Y.  646,  66  N.  E.  1105. 

A  title  reading,  "An  act  for  the  relief  of  William  C.  Greene,  as  receiver  of 
the  Merchants  Bank  of  Lockport"  (ch.  614,  Laws  of  1890),  does  not  embrace 
within  its  scope  provisions  granting  relief  "  to  the  creditors  and  stockholders 
of  the  bank."  Matter  of  Greene,  (1900)  55  App.  Div.  475,  67  N.  Y.  S.  291, 
affirmed    (1901)   166  N.  Y.  485,  60  N.  E.  183. 

Apparently,  a  title  reading,  "An  act  to  require  the  Eighth  Avenue  Railroad 
Company  to  extend  its  railroad  route  in  the  city  of  New  York,  and  to  regulate 
the  use  and  operation  of  the  railroad  of  said  company"  (ch.  478,  Laws  of 
1874),  is  not  a  sufficient  caption  to  embrace  a  provision  discharging  "the 
railroad  company  from  the  payment  of  the  license  fees."  New  York  v. 
Eighth  Ave.  R.  Co.,  (1887)  43  Hun  614,  6  N.  Y.  St.  Rep.  631,  affirmed  (1890) 
118  N.  Y.  389,  23  N.  E.  550. 

A  title  reading,  "An  act  for  the  relief  of  the  towns  of  Newfane,  Wilson 
and  Lewiston,  to  abolish  the  office  of  railroad  commissioners  of  said  towns, 
and  to  enable  each  of  said  towns  to  adjust  its  indebtedness  and  issue  bonds 
therefor"  (ch.  13,  Laws  of  1881),  is  not  sufficient  to  embrace  a  provision 
for  the  relief  of  the  town  of  Somerset.  Harris  v.  Niagara  County,  (1884) 
33  Hun  279. 


4.  Bills  Held  Not  to  Embrace  Foreign  Subjects. 

Chapter  634  of  the  Laws  of  1905,  entitled  "An  act  to  amend  chapter  423 
of  the  Laws  of  1903,  entitled  *An  act  to  provide  for  the  abolition,  discon- 
tinuance and  avoidance  of  certain  grade  crossings  in  the  city  of  New  York,'" 
does  not  violate  his  limitation  to  one  subject  by  making  provision  for 
"  acquiring  property  rights  and  making  compensation  therefor."  Such  pro- 
vision is  "  an  incident  to  the  general  purpose  of  the  act."  People  v.  Hennessy, 
(1912)  206  N.  Y.  33,  99  N.  E.  87,  reversing  150  App.  Div.  190,  134  N.  Y.  S. 
691. 

Chapter  33  of  the  Laws  of  1901,  abolishing  the  board  of  police  conunissioners 
and  the  office  of  chief  of  police  in  the  city  of  New  York,  and  imposing  the 
duties  of  those  officers  upon  a  single  commissioner,  is  not  in  conflict  with 
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this  section  as  embracing  more  than  one  subject.  People  v.  Coler,  (1903) 
173  N.  Y.  103,  65  N.  E.  956,  affirming  71  App.  Div.  584,  76  N.  Y.  S.  205.  In 
that  case  this  was  said :  "  The  act  contains  but  one  subject,  the  reorganiza- 
tion of  the  police  force  in  the  city  of  New  York.  There  are  various  details 
dealt  with  by  the  statute,  but  they  are  details  of  the  same  subject.  In  the 
case  of  a  statute  providing  for  the  original  creation  of  a  police  force  it  would 
not  be  denied  that  the  same  act  could  provide  for  the  personnel  of  the  force, 
the  mode  of  appointment  and  removal  of  the  various  members,  the  powers 
and  functions  of  its  officers  and  the  control  and  management  of  the  funds  of 
the  department.  Tliese  would  be  not  only  proper  but  necessary  details  of 
the  subject." 

Chapter  84  of  the  Laws  of  1873,  entitled  "An  act  in  relation  to  the  village 
of  Brockport,"  each  section  of  which  has  a  direct  connection  with  the  village, 
does  not  violate  this  section.  People  v.  Sutphin,  (1901)  166  N.  Y.  163,  59 
N.  E.  770,  modifying  53  App.  Div.  613,  66  N.  Y.  S.  49. 

Chapter  637,  Laws  of  1893,  entitled  "An  act  providing  for  ascertaining 
and  paying  the  amount  of  damages  to  lands  and  buildings  suffered  by  reason 
of  changes  of  grade  of  streets  or  avenues,  made  pursuant  to  chapter  721  of 
the  Laws  of  1887,  providing  for  the  depression  of  railroad  tracks  in  the  23d 
and  24th  wards  in  the  city  of  New  York  or  otherwise,"  contains  but  one  sub- 
ject— ^''the  payment  of  the  damages  sustained."  People  v.  Fitch,  (1895) 
147  N.  Y.  355,  41  N.  E.  695,  reversing  87  Hun  304,  34  N.  Y.  S.  388. 

Chapter  342,  Laws  of  1892,  entitled  "An  act  to  establish  a  local  court 
of  civil  jurisdiction  in  the  city  of  Syracuse,  to  be  called  the  'Municipal 
Court  of  the  city  of  Syracuse,'  and  to  amend  the  charter  of  said  city," 
looking  to  the  establishment  of  a  local  court  in  place  of  that  held  by  justices 
of  peace  is  not  obnoxious  to  this  section  in  abolishing  the  latter  court, 
the  abolition,  of  that  court  being  connected  with  and  pertinent  to  the  legisla- 
tive  scheme.      Curtin   v.   Barton,    (1893)    139   N.   Y.    505,   34  N.   E.    1093. 

Chapter  291,  Laws  of  1889,  as  amended  by  chapter  314,  Laws  of  1890, 
entitled  "An  act  to  establish  and  maintain  a  water  department  in  and  for  the 
city  of  Syracuse,"  does  not  violate  this  constitutional  restriction  to  one  sub- 
ject by  including  a  conferment  of  the  "  power  to  conduct  water  through  pipes 
from  reservoirs  to*^  be  constructed,  and  to  distribute  the  same  to  the  city  and 
its  inhabitants."  S^yeet  v.  Syracuse,  (1891)  129  N.  Y.  316,  27  N.  E.  1081, 
29  N.  E.  289,  reversing  60  Hun  28,  14  N.  Y.  S.  421. 

Chapter  842  of  the  Laws  of  1868,  entitled  "An  act  to  provide  for  the  trans- 
mission of  letters,  packages  and  merchandise  in  the  cities  of  New  York  and 
Brooklyn  and  across  the  North  and  East  rivers  by  means  of  pneumatic  tubes, 
to  be  constructed  beneath  the  surface  of  the  streets  and  public  places  in  said 
cities  and  under  the  waters  of  said  rivers,"  does  not  introduce  an  "indepen- 
dent subject "  by  providing  for  the  formation  of  a  corporation  "  to  accomplish 
the  purposes  of  the  act."  Astor  v.  New  York  Arcade  R.  Co.,  (1889)  113 
N.  Y.  93,  20  N.  E.  594,  2  L.  R.  A.  789,  affirming  48  Hun  562,  1  N.  Y.  S.  174. 

Chapter  287  of  the  Laws  of  1882,  entitled  "An  act  to  amend  chapter  229  of 
the  Laws  of  1879,  entitled  *An  act  in  reference  to  the  collection  of  taxes  in 
the  counties  of  Chautauqua  and  Cattaraugus  and  the  acts  amendatory  thereof 
and  supplementary  thereto,' "  does  not  violate  this  limitation  to  one  subject 
by  including  provisions  for  the  sale  of  lands  to  enforce  collection,  the  con- 
veyance and  their  force  as  evidence  and  muniments  of  title.  "  The  one  subject 
of  the  bill  is  the  collection  of  taxes  in  the  two  counties  named.  That  fairly 
covers  the  entire  system  of  collection.  The  sale  of  the  lands  enforces  the 
collection;  the  deeds  give  effect  and  vitality  to  the  sale,  and  their  force  as 
evidence  and  as  mimiments  of  title  is  a  natural  and  essential  element  of  the 
system."     Ensign  v.  Barse,  (1887)   107  N.  Y.  329,  14  N.  E.  400,  15  N.  E.  401. 

Chapter  238,  Laws  of  1885,  providing  for  the  hearing  and  determination 
before  the  board  of  claims,  of  the  claims  to  compensation  of  certain  persona 
for  services  rendered  while  acting  as   captain   and  harbor  masters  of  thm 
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port  of  New  York,  is  not  unconstitutional  as  embracing  more  than  one  sub- 
ject. "The  legalizing  of  the  acts  of  the  captain  of  the  port  and  harbor 
masters,  and  the  subject  of  conferring  jurisdiction  on  the  board  of  claims 
to  hear  and  determine  their  claims,  and  the  provision  declaring  from  what 
date  their  offices  should  be  deemed  vacant  .  .  .  are  «uflBciently  connected  to 
authorize  their  being  embraced  in  one  act."  Cole  v.  State,  (1886)  102  N.  Y. 
48,  6  N.  E.  277. 

Chapter  17,  Laws  of  1885,  entitled  "An  act  for  the  relief  of  the  village 
of  Clinton,"  ratifying  acts  performed  by  the  board  of  water  commissioners 
and  legalizing  the  vote  of  certain  electors,  "without  which,  duly  given,  the 
commissioners  had  no  power  to  proceed,"  does  not  contain  but  one  subject  — 
"the  relief  of  the  village  of  Clinton."  Clinton  v.  Dwight,  (1885)  101  N.  Y. 
9,  3  N.  E.  782. 

Chapter  522,  Laws  of  1884,  entitled  "An  act  laying  out  public  places  and 
parks  in  the  twenty-third  and  twenty-fourth  wards  of  the  city  of  New  York, 
and  in  the  adjacent  district  of  Westchester  county,  etc.,"  authorizing  the  use 
of  one  of  the  parks  for  military  purposes  amd  extending  the  jurisdiction  of 
the  department  of  public  parks  to  cover  the  whole  of  the  newly  acquired  terri- 
tory, embraces  only  one  subject.  In  re  New  York,  (1885)  99  N.  Y.  569,  2 
N.  E.  642,  affirming  34  Hun  441.  In  that  case  this  was  said:  "It  is  insisted 
that  two  new  and  separate  subjects  were  thus  injected  into  the  body  of  the 
act,  without  hint  or  reference  in  the  title.  The  criticism  is  quite  too  rigid  and 
narrow.  It  would  lead  us  to  a  condemnation  which  few  titles  would  escape 
until  they  became  cumbersome  and  awkward  digests  of  the  details  of  their 
enactments.  What  are  here  denominated  new  subjects  are  fairly  and  reason- 
ably elements  and  details  of  the  laying  out  of  new  parks,  and  the  acquisition 
of  lands  therefor,  and  so  embraced  in  the  one  general  subject  of  the  bill." 

Chapter  147  of  the  Laws  of  1876,  as  amended  by  chapter  345  of  the  Laws  of 
1879,  entitled  "An  act  granting  to  the  United  States  the  right  to  ^acquire  the 
right  of  way  necessary  for  the  improvement  of  the  Harlem  river  and  Spuyten 
Duyvil  creek,  and  for  the  construction  of  another  channel  from  the  North 
river  to  the  East  river  through  the  Harlem  kills,  and  ceding  jurisdiction 
over  the  same,"  which  provides  for  "  the  acquisition  of  lands,  by  purchase 
or  compulsory  proceedings,  the  manner  of  payment,  and  the  mode  of  acquiring 
means  therefor,"  is  not  invalid  as  including  more  than  one  subject.  In  re 
United  States  Com'rs  Appointment,    (1884)    96  N.  Y.  227. 

Chapter  659,  Laws  of  1881,  entitled  "An  act  to  amend  an  act  to  provide  for 
the  election  of  police  commissioners  in  the  city  of  Syracuse,  and  to  establish 
a  police  force  therein,  and  to  repeal  certain  sections  thereof,"  which  gives 
the  mayor  power  to  appoint  or  remove  police  commissioners  is  not  in  viola- 
tion of  this  limitation  to  one  subject.  People  v.  Whitlock,  (1883)  92  N.  Y. 
191. 

Chapter  528,  Laws  of  1873,  entitled  "An  act  to  provide  for  the  Eastern 
boulevard  in  the  city  of  New  York,  and  in  relation  to  certain  alterations  of 
the  map  or  plan  of  said  city,  and  certain  local  improvements  "  authorizing 
the  department  of  public  parks  to  do  the  work  "of  regulating,  grading  or 
otherwise  improving  Tenth  avenue,"  is  not  unconstitutional  as  embracing 
more  than  one  subject.    In  re  Leake,  etc.,  Orphan  Home,  (1883)  92  N.  Y.  116. 

Chapter  604  of  the  Laws  of  1874,  entitled  "An  act  to  provide  for  the  survey- 
ing, laying  out  and  monumenting  certain  portions  of  the  city  and  county  of 
New  York,  and  to  provide  means  therefor,"  which  authorizes  "  the  taking  of 
proceedings,  to  acquire  title  and  to  pay  for  the  land  taken  for  that  purpose," 
is  not  violative  of  this  provision  as  containing  more  than  one  subject.  In 
re  Department  Public  Parks,   (1881)   86  N.  Y.  437. 

The  provision  of  the  Act  of  1870  (§27,  ch.  383,  Laws  of  1870),  entitled 
"An  act  to  make  further  provision  for  the  government  of  the  city  of  New 
York,"  which  gives  to  the  judge  before  whom  proceedings  are  had  under  the 
Act  of  1858    (ch.  338,  Laws  of  1858)    jurisdiction  to  modify  an  assessment 
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when  the  expense  of  a  local  improvement  has  been  unlawfully  increased  is 
not  foreign  to  the  avowed  general  subject  of  the  act.  In  re  Metropolitan 
Qas  Light  Co.,  (1871)  85  N.  Y.  526,  modifying  23  Hun  327. 

Chapter  505,  Laws  of  1873,  entitled  ''An  act  to  reorganize  the  village 
of  Gloversville,"  does  not  conflict  with  this  limitation  on  subject  matter 
by  including  provisions  regulating  the  granting  of  licenses  for  the  sale 
of  intoxicating  liquors,  and  the  suing  for  penalties  for  selling  without  a 
license.    Gloversville  v.  Howell,  (1877)  70  N.  Y.  287,  affirming  7  Hun  345. 

Chapter  501,  Laws  of  1860,  entitled  "An  act  to  preserve  the  public  peace 
and  order  on  the  first  day  of  the  week,  conunonly  called  Sunday,"  treats  of  but 
one  subject,  "the  prevention  of  public  dramatic  entertainments  and  the  like 
in  the  city  of  New  York  on  Sunday."  Neuendorff  v.  Duryea,  (1877)  69 
N.  Y.  557,  25  Am.  Rep.  235. 

A  provision  in  an  act  (§  114,  ch.  335,  Laws  of  1873),  entitled  "An  act  to 
reorganize  the  local  government  of  the  city  of  New  York,"  which  stipulates 
that  no  officer  of  the  city  government  shall  hold  or  retain  a  county  office, 
except  when  he  holds  it  ex  officio,  and  that  in  such  case  he  shall  draw  no 
salary  for  such  ex  officio  office,  legitimately  appertains  to  the  subject  of 
the  act.     Billings  v.  New  York,  (1877)   68  N.  Y.  413. 

Chapter  439  of  the  Laws  of  1876,  entitled  "An  act  relating  to  the  expenses 
of  judicial  sales  in  the  county  of  Kings,"  does  not  embrace  a  foreign  subject 
by  including  a  provision  that  all  sales  upon  judgments  or  decrees,  with  certain 
exceptions,  shall  be  made  by  the  sheriff.  Kerrigan  v.  Force,  (1877)  68  N.  Y. 
381,  affirming  9  Hun  185. 

An  act  (ch.  445,  Laws  of  1876)  authorizing  a  conveyance  by  a  turnpike 
company  and  an  acceptance  by  the  commissioners  of  Washington  park  of 
a  portion  of  a  certain  turnpike  road  and  empowering  the  commissioners  to 
improve  the  road  as  an  approach  to  Washington  park  is  not  objectionable, 
since  the  entire  act  relates  to  the  road  in  question  and  the  reference  to 
Washington  park  is  incidental.  People  v.  Banks,  (1876)  67  N.  Y.  568, 
affirming  1  Abb.  N.  Cas.  157. 

A  provision  conferring  authority  "to  consolidate  with  any  other  like 
corporation,"  is  not  foreign  to  the  subject  covered  by  an  act  (ch.  448, 
Laws  of  1874),  entitled  "An  act  for  the  relief  ot  the  Park  Avenue  Rail- 
road Company,  and  to  authorize  -  the  extension  of  its  tracks  in  the  city  of 
Brooklyn."  So  also  the  Act  of  1873  (ch.  531,  Laws  of  1873),  entitled  "An 
act  to  open,  lay  out  and  improve  Gravesend  avenue,  in  the  county  of  Kings, 
and  to  authorize  the  construction  of  a  railroad  thereon,"  embraces  but  one 
general  subject,  the  opening  of  "  certain  lands  for  public  use."  In  re  Prospect 
Park,  etc.,  R.  Co.,   (1876)   67  N.  Y.  371,  affirming  8  Hun  30. 

The  fact  that  a  statute  (ch.  335,  Laws  of  1873),  entitled  "An  act  to 
reorganize  the  local  government  of  the  city  of  New  York,"  contains  a  pro- 
vision for  the  "  appointment  of  a  commissioner  of  jurors "  does  not  render 
it  invalid  as  embracing  more  than  one  subjects  People  v.  Dunlap,  (1876) 
66  N.  Y.  162.  In  that  case,  however,  this  was  said :  "  The  more  specific 
ground  upon  which  the  objection  is  based  is,  that  the  commissioner  of  jurors 
created  by  the  act  of  1847  was  a  county  officer,  and  that  a  change  in  the  mode 
of  appointment  could  not  constitutionally  be  made  by  an  act  which,  by  its 
title,  relates  to  a  reorganization,  of  the  city  government  of  the  city  of  New 
York.  The  body  of  the  act  of  1873  deals  with  the  corporate  powers  of  the 
city,  and,  in  substance,  is  a  revision  of  the  city  charter,  and  the  title  indicates 
that  this  was  the  subject  of  the  enactment.  If  the  legislature,  in  enacting 
a  city  charter,  should  undertake  therein  to  prescribe  the  mode  of  appointment 
of  an  officer  whose  character  as  a  county  officer  was  indelibly  fixed  by  con- 
stitutional provision,  there  would  be  much  reason  for  claiming  that  the  act, 
in  this  respect,  would  violate  the  constitutional  provision  referred  to.  The 
Bubject  of  the  appointment  of  a  county  officer  would  not  be  understood  as 
being  comprehended  within  the  title  of  an  act  which  related  to  the  powers 
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and  functions  of  a  city  government.  It  would  be  another  and  distinct  subject, 
and  one  not  expressed  in  the  title.  The  act  of  1847  creating  the  oflSce  of 
commissioner  of  jurors  did  not,  in  terms,  make  it  a  county  office;  and  neither 
the  mode  of  appointment  or  the  functions  which  the -officer  was  to  exercise 
made  him  distinctively  a  county  officer." 

Chapter  810,  Laws  of  1871,  entitled  ''An  act  to  amend  an  act  entitled 
'An  act  to  incorporate  the  city  of  Watertown,'  passed  May  8,  1869,  and  to 
confirm  the  acts  of  the  common  council  in  reference  to  local  assessments 
for  local  improvements,"  is  unconstitutional  under  this  section  as  a  provision 
confirmatory  of  all  previous  unauthorized  assessments  is  not  in  any  sense  an 
amendment  of  the  charter.    Watertown  v.  Fairbanks,  (1875)  65  N.  Y.  588. 

Chapter  309,  Laws  of  1860,  entitled  "An  act  to  enable  the  supervisors 
of  the  county  of  New  York  to  raise  money  by  tax  for  city  purposes,  and 
to  regulate  the  expenditure  thereof,"  does  not  include  subject-matter  foreign 
to  its  general  purpose  by  providing  for  "  the  expenditure  of  moneys  for  clean- 
ing the  streets,  and  the  making  of  contracts  for  that  service."  Devlin  v. 
New  York,  (1875)  63  N.  Y.  8,  modifying  48  How.  Pr.  457.  In  that  case 
this  was  said:  "An  act  to  raise  means  for  the  support  of  the  city  govern- 
ment would  be  incomplete  and  imperfect  without  the  necessary  direction 
for  the  application  and  appropriation,  a  declaration  of  the  purposes  for 
which  the  means  are  raised,  and  to  which  they  shall  be  applied.  One  bill  was 
not  necessary  to  levy  the  taxes  and  another  for  disposing  of  them  when 
collected.  That  would  forbid  that  a  tax  for  municipal  purposes  should  be 
levied  without  as  many  bills  as  there  were  local  objects  to  be  cared  for,  or 
purposes  to  which  the  tax  should  be  applied,  notwithstanding  all  were 
parts  of  the  ordinary  expenses  of  the  city  government." 

Chapter  639  of  the  Laws  of  1872,  entitled  "An  act  to  amend  an  act  entitled 
•An  act  to  provide  for  the  drainage  of  swamp,  bog  and  other  low  and  wet 
lands  in  the  village  of  White  Plains  and  adjacent  thereto,' "  whicb  extends 
the  provisions  of  the  original  act  so  as  to  conform  the  description  of  the 
lands  to  be  drained  to  the  precise  description  contained  in  the  title,  by 
including  land  in  the  town  of  Greenburgh  adjacent  to  White  Plains,  not 
mentioned  in  the  original  enactment,  embraces  but  one  general  subject— 
"the    drainage    of    lands."      People    v.    Willsea,     (1875)     60    N.    Y.    507. 

Chapter  460,  Laws  of  1871,  entitled  "An  act  to  revise  the  charter  of  Long 
Island  City"  does  not  violate  the  constitutional  limitation  as  to  subject- 
matter,  by  providing  for  the  establishment  of  a  City  Court.  Harris  v.  People, 
(1875)  59  N.  Y.  599.  In  that  case,  the  court  said:  "We  think  it  plain, 
that  an  act  creating  a  municipality,  and  giving  to  it  the  necessary  legis- 
lative, taxing,  judicial  and  police  powers,  embraces  but  one  subject.  Every 
municipality,  to  be  of  benefit  to  its  citizens  and  to  be  efficient  in  its  action, 
must  have  such  powers  to  greater  or  less  extent.  Any  act  which  sets  out  to 
erect  a  municipality  must  give  to  it  these  powers,  or  it  is  passed  in  vain.  It 
follows,  then,  that  the  separate  provisions  of  the  act  defining  and  granting 
these  powers  are  but  parts  of  a  whole,  and  essential  to  make  a  whole.  The 
whole  thing,  the  creation  of  the  municipality,  is  the  subject  of  the  act; 
and  the  parts  of  it  are  not  separate  subjects,  but  separate  parts  of  one 
general  subject." 

Chapter  538,  Laws  of  1873,  entitled  "An  act  to  secure  better  administration 
in  the  Police  Courts  of  the  city  of  New  York,"  embraces  but  one  subject  — 
"the  securing  of  better  administration  in  the  courts  named."  Wenzler  v 
State,  (1874)  58  N.  Y.  516.  In  that  case  this  was  said:  "Every  provision 
of  law  which  legislative  wisdom  may  regard  as  conducive  to  the  securing  of 
better  administration  in  these  courts  may  legitimately  be  put  in  this  act. 
For  otherwise  we  must  say  that  the  legislature  is  precluded  from  securing 
by  a  single  law  an  object  obviously  of  the  first  importance  in  the  local 
administration  of  justice  in  the  criminal  courts  of  New  York.  For  if  pro- 
visions of  the  act,  no  matter  how  diverse,  have  a  tendency  to  produce  better 
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administration,  then,  unless  they  may  be  embraced  in  a  title  sufficiently 
general  to  include  them  all,  they  cannot  be  enacted  at  all  in  a  single  law. 
If  they  make  two  subjects,  they  cannot  be  united.  It  is  only  by  regarding 
them  as  part  of  a  single  scheme,  and  each  part  as  of  equal  necessity,  and 
by  adopting  a  title  sufficiently  general  that  the  whole  project  of  local  legis- 
lation, can  be  combined  into  a  single  law." 

Chapter  741,  Laws  of  1870,  entitled  "An  act  to  amend  the  Code  of  Pro- 
cedure," does  not  violate  this  constitutional  restriction  to  one  subject  by 
including  a  provision  extending  the  jurisdiction  of  the  justices  of  the  Dis- 
trict Courts  of  the  city  of  New  York,  throughout  the  city.  People  v.  Dudley, 
(1874)  58  N.  Y.  323,  affirming  1  Hun  102. 

Chapter  812,  Laws  of  1872,  entitled  "An  act  to  confirm,  reduce  and  levy 
certain  assessments  on  the  city  of  Brooklyn,"  does  not  contravene  this  con- 
stitutional limitation  on  subject-matter  by  including  a  provision  for  assess- 
ments for  the  improvement  of  "  different  streets  mentioned."  Matter  of  Van 
Antwerp,   (1874)   56  N.  Y.  261,  affirming  1  T.  &  C.  423. 

Chapter  308,  Laws  of  1861,  entitled  "An  act  relative  to  contracts  by  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York,"  does  not  embrace 
more  than  one  subject  by  including  provisions  relative  to  the  manner  of 
raising  the  money  by  assessment  to  pay  for  the  execution  of  the  contracts. 
In  re  Volkening,  (1873)  62  N.  Y.  650. 

To  an  act  (ch.  771,  Laws  of  1872)  entitled  "An  act  to  amend  the  several 
acts  in  relation  to  the  city  of  Rochester,"  no  provision  relative  to  "  the  cor- 
porate powers  of  the  city  "  is  foreign.  The  subject  is  "  comprehensive  enough 
to  embrace  all  the  details  of  a  city  charter."  People  v.  Briggs,  (1872)  50 
N.  Y.  553.  In  that  case  the  court  said:  "A  city  charter  embraces  many  minor 
subjects,  and  yet  they  are  all  embraced  in  the  general  subject  of  the  charter  or 
corporation.  In  an  act  in  relation  to  Lake  avenue  it  would  not  .be  competent 
to  insert  provisions  respecting  Mount  Hope  avenue.  As  to  such  a  bill.  Lake 
avenue  would  be  the  subject.  So  in  a  bill  in  relation  to  education  in  the  city, 
it  would  be  improper  to  insert  provisions  in  relation  to  streets  or  police, 
unless  they  were  in  some  way  legitimately  connected  with  the  subject  of 
education.  But  where  the  subject  is  general,  comprehending  all  the  functions 
of  the  corporation,  provisions  in  relation  to  any  of  them,  or  necessary,  or 
pertinent  to  accomplish  and  carry  out  any  of  them,  may  be,  so  far  as  this 
constitutional  clause  is  concerned,  incorporated  in  the  bill." 

Chapter  580,  Laws  of  1872,  entitled  "An  act  in  relation  to  certain  local 
improvements  in  the  city  of  New  York,"  contains  but  one  subject  —  "local 
improvements."  In  re  Mayor,  (1872)  50  N.  Y.  504.  In  that  case,  the  CQurt 
said :  "A  subject  is  that  of  which  anything  may  be  affirmed  or  predicated,  and 
if  the  various  parts  of  this  act  have  respect  to  or  relate  to  local  improvements, 
the  act  is  not  obnoxious  to  the  constitutional  objection  interposed,  and  the 
degree  of  relationship,  if  it  legitimately  tends  to  the  accomplishment  of  the 
general  purpose,  is  not  material.  The  general  subject  of  local  improvements 
includes  not  only  their  plan  and  construction,  but  the  means  by  which  the  work 
is  accomplished,  and  the  proceedings  necessary  to  be  adopted  for  these  pur- 
poses for  assessing  and  paying  the  expenses  incurred,  as  well  as  the  remedies 
to  parties  for  redress  of  grievances  growing  out  of  their  construction.  A 
general  title  relating  to  local  improvements  would  be  understood  to  include, 
or  at  least  that  it  might  include,  these  several  details." 

The  provisions  of  the  acts  known  as  the  tax  levies  for  the  city  of  New 
York  for  the  years  1863  (ch.  227,  (Laws  of  1863)  1867  (ch.  586^,  (Laws  of  1867), 
and  1868  (ch.  853,  Laws  of  1868),  limiting  the  number  of  official  newspapers 
to  be  employed,  and  selecting  the  officers  of  the  corporation  to  designate 
them,  fall  within  the  general  subject  indicated  by  the  title  to  those  acts, 
that  is,  the  raising  of  money  for  the  support  and  government  of  that  city  and 
regulating  the  expenditure  thereof,  as  their  effect  is  to  limit  such  expenditure. 
In  re  Astor,   (1872)   50  N.  Y.  363. 
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Chapter  96,  Laws  of  1867,  entitled  ''An  act  in  relation  to  the  establishment 
o€  a  normal  and  training  school  in  the  village  of  Brockport,"  does  not  violate 
this  constitutional  limitation  to  one  subject  by  including  a  provision 
which  empowers  the  trustees  of  Brockport  "to  raise  the  money  necessary 
to  carry  into  effect  certain  proposals  which  they  had  nuide  pursuant  to 
chapter  466  of  the  Laws  of  1866,  for  the  establishment  of  a  normal  and 
training  school  in  that  village."    Gordon  v.  Comes,  (1872)  47  N.  Y.  608. 

Chapter  257,  Laws  of  1822,  entitled  "An  act  to  make  provisions  for  the 
government  of  the  county  of  New  York,"  embraces  but  one  general  subject  — 
"  provision  for  the  county  government,"  which  properly  includes  the  rais- 
ing and  appropriating  of  money,  the  imposition  of  taxes  to  defray  the 
expenses  of  the  government  of  the  county,  and  also  a  consideration  of 
the  property  to  be  taxed.  The  provision,  therefore,  of  section  2  of  that 
act,  which  provides  that  the  real  estate  of  the  New  York  Hospital,  except 
buildings  which  are  actually  used  for  hospital  purposes,  shall  be  liable  to 
taxation  the  same  as  other  property,  is  not  in  contravention  of  this  section. 
People  V.  Tax  Com'rs,  etc.,  (1872)  47  N.  Y.  501. 

Chapter  484,  Laws  of  1859,  entitled  "An  act  to  provide  for  the  closing  of  the 
entrances  of  the  tunnel  of  the  Long  Island  Railroad  Company,  in  Atlantic 
street,  in  the  city  of  Brooklyn,  and  restoring  that  street  to  its  proper  grade, 
and  for  the  relinquishment  by  the  railroad  company  of  its  right  to  use 
steam  power  within  said  city,"  does  not  violate  this  constitutional  limitation 
on  subject-matter  by  making  provision  for  the  substitution  of  a  "  surface 
horse  railroad  "  for  the  steam  railroad,  and  for  compensation  to  the  owners 
thereof.     Litchfield  v.  Vernon,   (1869)   41  N.  Y.  123. 

Chapter  14,  Laws  of  1857,  entitled  "An  act  for  the  relief  of  James  Ley 
&  Son,"  does  not  violate  this  constitutional  limitation  to  one  subject  by 
including  a  provision  conferring  power  "  on  the  common  council  of  Syracuse 
to  assess,  collect  and  pay  to  James  Ley  &  Son,  contractors  for  the  construction 
of  a  sewer  in  that  city,  $600  in  addition  to  the  contract  price."  The  court 
said :  "  The  whole  provision  is  framed  to  produce  a  single  result,  the  relief 
of  James  Ley  &  Son.  The  different  steps  by  which  this  relief  is  to  be  brought 
about  are  not  distinct  subjects,  but  are  minor  parts  of  the  one  general 
subject."    Brewster  v.  Syracuse,  (1859)   19  N.  Y.  116. 

Chapter  84,  Laws  of  1850,  entitled  "An  act  to  enable  the  supervisors 
of  the  city  and  county  of  New  York  to  raise  money  by  tax,"  does  not 
violate  this  constitutional  limitation  as  to  subject-matter  by  including  pro- 
visions relative  to  the  "  purposes  for  which,"  and  the  "  mode  in  which,"  the 
money  is  to  be  raised.  Sun  Mut.  Ins.  Co.  v.  New  York,  (1853)  8  N.  Y.  241, 
affirming  5  Sandf.  10,  8  Barb.  450.  The  court  said:  "The  title  of  the  act 
embraces  but  one  subject,  the  power  to  tax  —  conferred  upon  the  board  of 
supervisors  —  and  is  so  far  a  compliance  with  the  constitution.  When  we 
look  at  the  body  of  the  statute,  we  find  that  subject  regulated  and  modified 
by  special  provisions,  and  the  objects  designated  for  which  the  taxes  are  to 
be  levied;  but  these,  it  seems  to  me,  are  not  distinct  subjects,  within  the 
meaning  of  the  16th  section.  If  the  power  granted  to  levy  the  tax  is  one 
subject,  which  has  not  been  questioned,  then,  if  the  mode  in  which  that  power 
is  to  be  exercised  is  another,  there  would  be  no  way  of  complying  with  the 
constitution,  except  by  embodying  the  whole  act  in  the  title.  So  the  pur- 
poses for  which  the  money  is  to  be  raised  are  not  different  subjects,  but 
rather  the  groimds  assigned  in  the  statute  for  the  grant  of  the  authority  to 
tax,  and  for  its  limitation." 

The  act  of  Dec.  10,  1847,  entitled  "An  act  in  relation  to  the  fees  and 
compensation  of  certain  officers  in  the  city  and  county  of  New  York," 
does  not  violate  this  restriction  to  one  subject  by  including  a  provision 
whereby  salaries  are  given  to  the  officers,  and  the  fees  and  emoluments  of 
their  respective  offices  are  required  to  be  paid  into  the  public  treasury. 
Conner  v.  New  York,    (1851)    5  N.   Y.   285,  affirming  2   Sandf.   355.     The 
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court  flaid:  "The  existing  compensation  was  taken  away  and  another  sub- 
stituted, and  all  the  details  of  the  act  relate  to  this  change;  it  cannot 
be  said,  that  one  bill  was  necessary  for  the  purpose  of  giving  them  the 
salaries,  and  another  for  disposing  of  the  fees.  Nor  was  a  separate  bill 
required  for  each  of  .the  officers;  it  might  as  well  be  said,  that  a  local  tax 
could  not  be  laid,  without  as  many  bills  as  there  were  to  be  tax-payers. 
Many  individual  persons  or  things  may  be  embraced  within  the  same  sub- 
ject, within  the  meaning  of  that  word  in  the  clause  in  question." 

"  The  right  to  collect  tolls  "  is  a  subject  entirely  within  the  purview  of  an 
act  (ch.  355,  Laws  of  1907)  entitled  "An  act  to  incorporate  the  Long  Sault 
Development  Company,  and  to  authorize  said  company  to  construct  and  main- 
tain dams,  canals,  power  houses  and  locks  at  or  near  Long  Sault  Island,  for 
the  purpose  of  improving  the  navigation  of  the  St.  Lawrence  river  and  devel- 
oping power  from  the  waters  thereof,  and  to  construct  and  maintain  a 
bridge,  and  carry  on  the  manufacture  of  commodities."  Matter  of  Long 
Sault  Development  Co.  v.  Kennedy,  ( 19-13)  158  App.  Div.  398,  143  N.  Y.  S.  454, 
affirmed  (1914)  212  N.  Y.  1,  105  N.  E.  849,  Ann.  Cas.  1915D  56.  The  court 
said:  "The  right  to  jcollect  tolls  would  naturally  follow  the  right  to  con- 
struct a  bridge,  not  a  railroad  bridge,  and  is  so  incidental  thereto  as  not 
fairly  to  constitute  a  different  '  subject '  so  that  it  must  be  expressed  in  the 
title  to  conform  to  the  Constitution." 

Chapter  1018,  Laws  of  1895,  authorizing  the  city  of  Rochester  to  acquire 
certain  lands  in  order  to  prevent  the  pollution  of  its  water  supply  does  not 
contravene  this  section  in  empowering  the  city  to  alter  the  highways  within 
the  portion  taken, 'the  changing  of  the  highways  being  merely  incidental  to 
the  main  purpose  of  the  act.  Rochester  v.  Gray,  (1909)  133  App.  Div.  852, 
117  N.  Y.  S.  1091. 

Chapter  506  of  the  Laws  of  1902,  entitled  "An*  act  to  amend  the  charter 
of  the  village  of  Saratoga  Springs  and  to  provide  for  the  appointment  of 
sewer,  water  and  street  commissioners  for  said  village  and  to  prescribe  their 
powers  and  duties,"  embraces  "but  one  subject  —  the  government  of  the 
village."  Scott  v.  Saratoga  Springs,  (1909)  131  App.  Div.  347,  116  N.  Y.  S. 
796. 

Chapter  475  of  the  Laws  of  1855,  ratifying  and  confirming  an  agreement 
whereby  a  railroad  was  given  forever  the  exclusive  right  to  use  and  occupy  a 
strip  thirty  feet  in  width  in  the  center  of  Atlantic  avenue  in  the  city  of  Brook- 
lyn and  providing  for  the  carrying  out  of  certain  proposed  improvements  in 
that  avenue,  embraces  but  a  single  subject  —  the  authorization  of  a  public  im- 
provement. "  The  conveyance  of  the  railroad  strip  to  the  city  in  exchange  for 
the  right  to  occupy  a  portion  of  the  new  street  was  but  an  incident  of  the 
scheme  of  improvement.  In  obedience  to  the  constitutional  requirement  the 
title  of  the  act  recited  in  detail  its  purpose  to  be  widening  and  extension 
of  Atlantic  avenue  and  the  ratification  and  confirmation  of  said  agreement, 
but  the  purpose  of  the  act  was  the  improvement  of  Atlantic  avenue,  and 
the  fact  that  the  title  was  more  specific  than  was  necessary  does  not  show 
that  the  act  embraced  more  than  one  subject  within  the  meaning  of  the 
Constitution."  '  Leffmann  v.  Long  Island  R.  Co.,  (1907)  120  App.  Div.  528, 
105  N.  Y.  S.  487,  affirmed,  197  N.  Y.  513,  90  N.  E.  1160. 

Chapter  476  of  the  Laws  of  1905,  entitled  "An  act  to  authorize  the  city  of 
Elmira  to  issue  its  bonds  for  the  construction  of  a  bridge  or  the  reconstructing 
and  repairing  of  an  existing  bridge  across  the  Cheinung  river  in  the  city  of 
Elmira,"  is  not  in  violation  of  this  section  as  embracing  more  than  one  subject, 
although  it  authorizes  the  issue  of  bonds  for  said  purposes.  Elmira  v.  Seymour, 
(1906)  111  App.  Div.  199,  97  N.  Y.  S.  «23.  The  court  said:  "  It  is  suggested 
that  there  are  two  subjects  contained  in  the  act,  the  one  to  issue  bonds  and  the 
other  to  authorize  the  building  or  repair  of  a  bridge;  and  that  hence  being 
a  local  bill,  it  violates  the  Constitution.  But  there  are  not  two  independent 
subjects  provided  for  in  this  act.    Evidently  but  one  subject  is  intended,  and 
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that  is  that  the  Lake  street  bridge  is  to  be  rebuilt  or  repaired  and  the 
expense  thereof  is  to  be  paid  for  by  the  issue  of  city  bonds.  And  the  title  of 
the  act  will  deceive  no  one." 

An  act  (ch.  34,  Laws  1899)  entitled  "An  act  for  the  better  administration 
of  justice  in  the  town  of  Sweden,  county  of  Monroe,"  abolishing  the  oflSce  of 
police  justice  in  a  village  of  that  town,  and  establishing  a  like  office  for  the 
town,  is  not  in  contravention  of  this  section  as  embracing  more  than  one  sub- 
ject, as  to  accomplish  the  purpose  of  the  act  one  office  must  be  established 
and  the  other  abolished,  the  two  objects  being  thus  germane  to  the  main  pur- 
pose.   People  V.  Lane,  (1900)  53  App.  Div.  631,  65  N.  Y.  S.  1004. 

Chapter  523  of  the  Laws  of  1890,  providing  for  the  compensation  of  the 
sheriff  of  New  York  county  and  his  subordinates,  fairly  embraces  within  its 
subject  all  matters  reasonably  related  to  the  administration  of  the  office  of 
sheriff,  and  the  functions  and  emoluments  of  its  administrators,  and,  hence, 
is  not  violfttive  of  this  section,  as  embracing  more  than  one  subject.  New 
York  V.  Gorman,  (1898)  26  App.  Div.  191,  49  N.  Y.  S.  1026. 

Chapter  478  of  the  Laws  of  1874,  containing  certain  provisions  with  respect 
to  the  extension  and  operation  of  the  Eighth  Avenue  Railroad  Company 
and  the  rates  to  be  charged  by  that  road,  includes  but  one  subject  —  the  con- 
struction and  maintenance  of  a  railroad  in  the  city  of  New  York.  It  "pro- 
vides for  nothing  more  than  the  construction  of  a  portion  of  the  road  which 
would  make  the  railroad  of  the  defendant  a  completed  railroad,  and  for  the 
exercise  of  the  franchise  to  operate  the  road  for  the  period  during  which  such 
franchise  is  granted."  Potter  v.  CoUis,  (1897)  19  App.  Div.  392,  46  N.  Y.  S. 
471,  affirmed  (1898)   156  N.  Y.  16,  50  N.  E.  &13. 

Chapter  772  of  the  Laws  of  1896,  entitled  "An  act  in  relation  to  the  office 
of  the  district  attorney  of  the  county  of  Kings,  providing  for  the  election 
of  district  attorney  and  the  appointment  of  clerks,  stenographers  and  county 
detectives  for  said  office,"  is  not  violative  of  this  section,  as  embracing  a  foreign 
subject,  in  repealing  the  act  (ch.  105,  Laws  1892)  creating  the  offices  of  coimty 
detectives  for  Kings  county.  People  v.  Backus,  (1896)  11  App.  Div.  147,  42 
N.  Y.  S.  899,  affirmed    (1897)   153  N.  Y.  686,  mem.,  48  N.  E.  1106. 

Chapter  846  of  the  Laws  of  1867,  entitled  "An  act  to  incorporate  the  New 
York  board  of  fire  underwriters,"  is  not  in  contravention  of  this  section  as 
embracing  more  than  one  subject  in  charging  those  persons  engaged  in  the  fire 
insurance  business  in  New  York  city  with  the  cost  of  maintaining  a  fire  patrol 
therein.  Board  of  Fire  Underwriters  v.  Whipple,  (1896)  2  App.  Div.  361, 
37  N.  Y.  S.  712. 

A  statute  (ch.  975,  Laws  of  1895)  enacted  to  erect  a  new  town  does  not  con- 
travene this  section  in  containing  provisions  for  the  government  of  the  town 
and  for  the  election  of  its  officers,  those  provisions  being  germane  to  the  main 
subject  of  the  act.  "  In  the  creation  of  a  new  town  something  more  is  neces- 
sary than  merely  to  provide  boundary  lines;  a  town  government  must  be  pro- 
vided for,  and  town  officers;  they  cannot  be  left  to  create  themselves;  there 
must  somewhere  be  a  starting  point,  some  method  provided  for  electing  or 
appointing  them;  and  all  these  things,  the  creation  of  the  offices,  the  pro- 
visions for  the  manner  of  filling  them,  are,  as  stated  by  the  appellant,  integral 
and  necessary  parts  of  an  act  providing  for  the  creation  of  a  new  town;  they 
are  germane  to  the  main  purpose  of  the  act;  they  are  necessary  and  constit- 
uent elements  of  any  law  creating  a  new  town."  Fort  v.  Cummings,  (1895) 
90  Hun  481,  36  N.  Y.  S.  36. 

Chapter  141  of  the  Laws  of  1886,  entitled  "An  act  to  prevent  taking  fish 
from  the  waters  of  Lake  Ontario  adjacent  to  the  shore  of  Jefferson  county,  or 
from  the  inland  waters  of  said  county,  by  other  means  than  angling  "  is  not 
invalid  as  embracing  more  than  one  subject,  although  its  provisions  relate  to 
both  public  and  private  waters.  "  No  distinction  is  made  in  the  act  between 
public  and  private  waters.  The  subject  is  a  single  one  and  that  is  the  pre- 
vention of  fishing  in  certain  waters  by  other  means  than  angling."  People  v. 
Doxtater,   (\894)   75  Hun  472,  27  N.  Y.  S.  481. 
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Chapter  55,  Laws  of  1890,  constituting  the  city  of  Glover sville  from  a  part 
of  Johnstown,  and  declaring  that  the  part  of  the  latter  not  taken  shall  remain 
Johnstown,  is  not  invalid  as  both  creating  Gloversville  and  dividing  Johns- 
town.   People  V.  Wilber,  (1891)  61  Hun  620,  mem.,  15  N.  Y.  S.  435. 

Chapter  153  of  the  Laws  of  1884,  entitled  ''An  act  to  enforce  the  collection 
of  taxes  levied  in  the  county  of  Lewis,"  prohibiting  -the  peeling  of  bark  or 
cutting  of  timber  on  lands  in  that  county  on  which  taxes  remain  impaid,  is 
not  violative  of  this  section  as  embracing  more  than  one  subject.  Prentice  v. 
Weston,  47  Hun  121,  16  N.  Y.  St.  Rep.  541,  affirmed  (1888)  111  N.  Y.  460, 
18  N.  E.  720. 

Chapter  309  of  the  Laws  of  1883,  entitled  "An  act  to  provide  for  the  election 
of  a  surrogate,  separate  from  the  county  judge  of  the  county  of  Steuben,  and 
to  fix  the  salary  of  said  surrogate,  and  also  the  salary  of  the  county  judge 
of  said  county,  hereafter  to  be  elected,"  properly  includes  provisions  pre- 
scribing the  powers  with  which  the  surrogate  is  to  be  vested.  Such  pro- 
visions are  merely  incidental  to  the  chief  subject  and  not  foreign  thereto. 
Mclntyre  v.  Allen,  (1887)  43  Hun  124,  6  N.  Y.  St.  Rep.  186. 

Chapter  287  of  the  Laws  of  1882,  entitled  *'An  apt  to  amend  chapter  229 
of  the  Laws  of  1879,  entitled  an  act  in  reference  to  the  collection  of  taxes  in 
the  counties  of  Chautauqua  and  Cattaraugus,  and  the  acts  amendatory  thereof 
and  supplementary  thereto,"  contains  but  one  general  subject  —  the  collection 
of  taxes ;  and  provisions  relative  to  "  the  sale  of  the  lands  for  the  non-payment 
of  taxes,  the  giving  of.  deeds  to  the  purchaser,  and  the  effect  that  shall  be  given 
to  such  deeds,"  are  embraced  within  that  subject.  (Chamberlain  v.  Taylor, 
(1885)  36  Hun  24.  Chapter  393  of  the  Laws  of  1867,  entitled  "An  act  to 
authorize  the  Utica  Water-Works  Company  to  increase  its  capital  stock, 
and  to  contract  with  the  common  council  of  the  city  of  Utica  for  a  supply 
of  water  in  said  city,  for  the  extinguishment  of  fires,"  embraces  but  one 
subject  —  a  grant  of  authority  to  the  two  corporations  named  to  contract  for 
the  purposes  specified;  the  grant  of  the  power  to  increase  the  capital  stock 
being  an  incidental  provision  looking  to  the  effectuation  of  the  contract 
authorized.    Utica  Water-Works  Co.  v.  Utica,  (1884)  31  Hun  426. 


5.   Bills  Held  to  Embrace  Foreign  Svhjeds. 

Chapter  59  of  the  Laws  of  1891,  entitled  "An  act  to  amend  chapter  576  of 
the  Laws  of  1888,  entitled  *An  act  establishing  a  board  of  improvement  and 
defining  its  powers  and  duties,  and  to  provide  for  lighting  the  streets  and 
other  places  in  the  town  of  New  Utrecht,  in  the  county  of  Kings,'  as  amended 
by  chapter  361  of  the  Laws  of  1889,"  violates  this  section  by  including  a 
confirmation  of  existing  contracts  by  the  board  of  improvement.  "  The 
establishing  of  a  board  of  improvement  for  the  town,  and  defining  its  powers 
and  duties  with  reference  to  the  lighting  of  the  streets  in  the  town,  is  one 
subject;  that  of  ratifying  and  confirming  illegal  contracts  is  quite  another 
subject."  Parfitt  v.  Ferguson,  (1899)  159  N.  Y.  Ill,  53  N.  E.  707,  affirming 
3  App.  Div.  176,  38  N.  Y.  S.  466.  An  act  (ch.  377,  Laws  1885)  entitled 
"An  act  to  release  the  interest  of  the  people  of  the  State  of  New  York  in 
certain  real  estate  to  Henry  Spicer,  Catharine  Valentine,  Gebrgiana  Far- 
rington,  Sarah  F.  Chapman  and  Charles  Spicer,  and  for  other  purposes," 
clearly  embraces  more  than  one  subject  "  inasmuch  as  the  title  itself  specifies 
that  it  relates  to  a  transfer  of  real  estate  and  *  for  other  purposes.' " 
Johnston  v.  Spicer,  (1887)  107  N.  Y.  185,  13  N.  E.  753.  See  also  McCabe 
V.  Kenny,  (1889)  52  Hun  514,  5  N.  Y.  S.  678.  A  provision  for  the  reorgan- 
ization of  the  Court  of  Special  Sessions  of  the  city  of  New  York  is  foreign  to 
the  subject  expressed  in  the  caption  of  an  act  (ch.  383,  Laws  1870)  entitled 
"An  act  to  make  further  provision  for  the  government  of  the  city  of  New 
York."  Huber  v.  People,  (1872)  49  N.  Y.  132.  An  act  (ch.  717,  Laws  1868) 
entitled  "An  «ot  mAking  appropriations  for  certain  ezpenaee  of  government 
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and  for  supplying  deficiencies  in  former  appropriations,"  appropriating  from 
the  State  treasury  the  sum  of  $10,000  for  the  construction  of  a  bridge  over 
the  Cattaraugus  creek  at  a  particular  locality,  under  the  direction  of  certain 
commissioners  named,  and  providing  that  the  supervisors  of  the  counties  of 
Erie  and  Chautauqua  shall  assess  upon  their  respective  counties  a  moiety 
of  such  further  sum,  not  exceeding  $10,000,  as  the  said  commissioners  shall 
certify  to  be  necessary  for  the  completion  of  the  bridge,  is  invalid  as  con- 
taining  both   general    and   local    subjects.     People   v.    Chautauqua   County, 

(1870)  43  N.  Y.  10.  A  provision  relative  to  the  conferment  upon  the  sheriff 
of  the  city  and  county  of  New  York  of  the  exclusive  power  "  to  conduct  sales 
under  the  decrees  of  the  courts  of  record,"  is  a  subject  foreign  to  the  subject 
expressed  in  an  act  (ch.  569,  Laws  1869)  entitled  "An  act  in  relation  to  the 
fees  of  the  sheriff  of  the  city  and  county  of  New  York,  and  to  the  fees  of 
referees  in  sales  in  partition  cases."  Gaskin  v.  Meek,  (1870)  42  N.  Y.  1S6. 
affirming  55  Barb.  259.  Apparently,  a  provision  for  the  "  erection  of  *  build- 
ings, wharves  and  docks ' "  is  not  incidental  to  the  subject  expressed  by  an 
act  (ch.  719,  Laws  1894)  entitled  "An  act  to  incorporate  the  Tidal  Water 
Way  Company  and  to  define  its  rights,  powers  and  privileges."  And,  at  all 
events,  provisions  relative  to  "  the  acquisition  of  a  strip  of  land  not  exceed- 
ing 1,000  feet  in  width  on  either  side  of  the  canal,  upon  which  buildings  and 
warehouses  may  be  erected,"  cannot  be  regarded  as  within  the  subject 
expressed,  "  since  under  another  provision  of  the  act  authorizing  the  com- 
pany to  *  lease  or  sell  real  estate  acquired  by  it '  these  ^may  be  disposed  of  to 
private    individuals   or    corporations."     Queens   Terminal    Co.    v.    Schmuck, 

(1911)  147  App.  Div.  502,  132  N.  Y.  S.  159.  A  provision  relative  to  "the 
filing  of  mechanics'  liens  "  is  foreign  to  the  subject  embraced  by  an  act  entitled 
"An  act  to  revise  the  charter  of  the  city  of  Yonkers."  Tommasi  v.  Archi- 
bald,  (1906)    114  App.  Div.  838,  100  N.  Y.  S.  367. 

§  17.  Existing  laws  not  applicable  by  reference. 

No  act  shall  be  passed  which  shall  provide  that  any  existing  law, 
or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said  act, 
or  which  shall  enact  that  any  existing  law,  or  part  thereof,  shall 
be  applicable,  except  by  inserting  it  in  such  act. 

Amendment  of   1874. 

Rule  of  canstruction  of  section. —  With  specific  reference  to  this  section  the 
court  in  People  v.  Lorillard,  135  N.  Y.  285,  31  N.  E.  1011,  said:  "A  con- 
stitutional provision  intended  to  operate  as  a  restraint  upon  the  legislature, 
with  respect  to  the  language  and  forms  of  expression  to  be  used  in  framing 
acts  of  legislation,  is  not  to  be  so  construed  as  to  embrace  cases  not  fairly 
within  its  general  purpose  or  policy,  or  the  evils  which  it  was  intended  to 
correct,  though  they  may  be  within  its  letter."  A  like  rule  was  set  out  and 
followed  in  Choate  v.  Buffalo,  (1899)  39  App.  Div.  379,  57  N.  Y.  S.  383, 
affirmed  in  (1901)  167  N.  Y.  597,  60  N.  E.  1108;  People  v.  Learned,  (1875) 
6  Hun  626. 

Purpose  of  section. —  "The  evil  which  this  provision  of  the  constitution 
was  designed  to  correct  was  the  incorporating  into  legislative  enactments  by 
a  mere  reference  to  some  existing  statute  a  clause  or  provision  affecting  public 
or  private  interests  to  an  extent  or  in  a  manner  not  disclosed  upon  the  face 
of  the  acts  itself,  and  of  which  the  legislators  might  be  utterly  ignorant  at 
the  time  of  its  enactment."  People  v.  Banks,  (1876)  67  N.  Y.  568,  affirming 
1  Abb.  N.  Cas.  157;  People  v.  Squire,  (1888)  107  N.  Y.  593,  14  N.  E.  820, 
1  A.  S.  R.  893,  affirmed  in  145  U.  S.  175,  12  S.  Ct.  880,  36  U.  S.  (L;  ed.)  666; 
People  V.  Lorillard,   (1892)   135  N.  Y.  285,  31  N.  E.  1011;  Choate  v.  Buffalo, 
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(1899)  39  App.  Div.  379,  57  N.  Y.  S.  383,  affirmed  in  (1901)  167  N.  Y.  597, 
60  N.   E.   1108. 

Insertion  by  reference  of  matter  of  administrative  detail. —  "  When  a  stat- 
ute in  itself  and  by  its  own  language  grants  some  power,  confers  some  right, 
imposes  some  duty,  or  creates  some  burden  or  obligation,  it  is  not'  in  conflict 
with  this  constitutional  provision  beca.use  it  refers  to  some  other  existing 
statute,  general  or  local,  for  the  purpose  of  pointing  out  the  procedure,  or 
some  administrative  detail,  necessary  for  the  execution  of  the  power,  the 
enforcement  of  the  right,  the  proper  performance  of  the  duty,  or  the  dis- 
charge of  the  buMen  or  obligation."  People  v.  Lorillard,  (1892)  136  N.  Y. 
285,  31  N.  E.  1011;  In  re  Union  Ferry  Co.,  (1885)  98  N.  Y.  139,  reversing 
32  Hun  82;  People  v.  Banks,  (1876)  67  N.  Y.  568;  Matter  of  New  York, 
(1904)  95  App.  Div.  552,  89  N.  Y.  S.  6;  Choate  v.  Buffalo,  (1899)  39  App. 
Div.  379,  57  N.  Y.  S.  383,  affirmed  in  (1901)  167  N.  Y.  597,  60  N.  E.  1108; 
Matter  of  Buffalo  Traction  Co.,  (1898)  25  App.  Div.  447,  49  N.  Y.  S.  1062, 
affirmed  in  (1898)  155  N.  Y.  700,  50  N.  E.  1115;  People  v.  Bruning,  (1896) 
89  Hun  124,  34  N.  Y.  S.  1048;  Swinkehard  v.  Michels,  (1894)  81  Hun  325, 
29  N.  Y.  S.  777,  30  N.  Y.  S.  1135,  affirmed  in  (1895)  144  N.  Y.  684,  39 
N.  E.  859;  Weinkie  v.  New  York  Cent.,  etc.,  R.  Co.,  (1891)  61  Hun  619,  15 
N.  Y.  S.  689,  affirmed,  (1892)  133  N.  Y.  656,  31  N.  E.  625.  See  also  Curtin 
v.  Barton,  (1893)  139  N.  Y.  505,  34  N.  E.  1093.  Thus,  an  act  (ch.  249, 
Laws  1890)  providing  for  the  acquisition  and  improvement  by  the  city  of 
New  York  of  certain  lands  adjacent  to  Washington  bridge  is  not  invalid 
because  it  refers  to  another  local  act  for  the  purpose  of  indicating  the  mode 
of  procedure  to  be  had  to  acquire  title  to  the  lands.  People  v.  Lorillard, 
(1892)  135  N.  Y.  285,  31  N.  E.  1011.  A  like  conclusion  was  reached  in 
People  V.  Banks,  (1876)  67  N.  Y.  568,  affirming  1  Abb.  N.  Cas.  167,  with 
reference  to  a  statute  directing  that  assessments  for  expenses  to  be  incurred 
thereunder  should  be  made  in  accordance  with  general  laws  on  that  subject. 
The  court  made  these  remarks :  "  It  is  not  necessary,  in  order  to  avoid  a 
conflict  with  this  article  of  the  constitution,  to  re-enact  general  laws  when- 
ever it  is  necessary  to  resort  to  them  to  carry  into  effect  a  special  statute. 
Such  cases  are  not  within  the  letter  or  spirit  of  the  constitution,  or  the 
mischief  intended  to  be  remedied.  By  such  a  reference  the  general  statute  is 
not  incorporated  into  or  made  a  part  of  the  special  statute.  The  right  is 
given,  the  duty  declared,  or  burden  imposed  by  the  special  statute,  by  the 
enforcement  of  the  right  or  duty,  and  the  final  imposition  of  the  burden  are 
directed  to  be  in  the  form,  and  by  the  procedure  given  by  the  other  general 
laws  of  the  state.  Reference  is  made  to  such  laws,  not  to  affect  or  qualify 
the  substance  of  the  legislation  or  vary  the  terms  of  the  act,  but  merely  for 
the  formal  execution  of  the  law.  The  evil  in  view  in  adopting  this  pro- 
vision of  the  constitution  was  the  incorporating  into  acts  of  the  legislature 
by  reference  to  other  statutes,  of  clauses  and  provisions  of  which  the  legis- 
lators might  be  ignorant,  and  which  affecting  public  or  private  interests  in 
a  manner  and  to  an  extent  not  disclosed  upon  the  face  of  the  act,  a  bill 
might  become  a  law,  which  would  not  receive  the  sanction  of  the  legislature 
if  fully  understood.  There  is  no  evil  of  this  or  of  any  nature  to  be  appre- 
hended by  the  mere  reference  to  other  acts  and  statutes  for  the  forms  of 
process  and  procedure,  for  giving  effect  to  a  statute  otherwise  perfect  and 
complete.  It  would  be  a  serious  evil  to  compel  the  engrafting  upon  and 
embodying  in  every  act  of  the  legislature  all  the  forms  and  details  of  practice 
which  may  be  necessarily  resorted  to  to  carry  any  one  statute  into  effect, 
when  the  same  proceedings  are  provided  for  by  the  general  statutes  of  the 
state,  and  are  applicable  to  hundreds  of  other  cases,  and  with  which  the 
legislators  may  be  supposed  to  be  reasonably  familiar." 

Reference  in  amendatory  statute  to  existing  law. —  This  section  does  not 
require  the  incorporation  into  a  statute  of  every  law  which  it  purports  to 
amend  or  extend.    "  The  object  and  intent  of  the  constitutional  provision  was 
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to  prevent  statute  laws  relating  to  one  subject  from  being  made  applicable 
to  laws  passed  upon  another  subject,  through  ignorance  and  misapprehension 
on  the  part  of  the  legislature,  and  to  require  that  all  acts  should  contain 
within  themselves  such  information  as  should  be  necessary  to  enable  it  to 
act  upon  them  intelligently  and  discreetly.  It  is  obvious  that  it  does  not 
apply  to  an  act  purporting  to  amend  existing  laws,  for  in  such  a  case  no 
intelligent  legislation  could  be  had  at  all  without  a  knowledge  of  the  law 
intended  to  be  amended.  It  must  be  presumed  that  the  legislature  is 
informed  of  the  condition  of  a  law  which  it  is  called  upon  to  amend.  It 
could  never  have  been  contemplated  by  the  framers  of  the*  constitution  that 
any  legislator  would  remain  ignorant  of  the  provisions  of  a  law^  which  it 
was  proposed  to  change,  or  would  require  the  provisions  of  such  a  law  to  be 
transcribed  into  the  proposed  legislation  to  enable  him  to  act  upon  it 
judiciously  and  intelligently.  Such  a  construction  would  lead  to  innumer- 
able repetitions  of  laws  in  the  statute  books  and  render  them  not  only  bulky 
and  cumbersome,  but  confused  and  unintelligible  almost  beyond  conception." 
People  v.  Squire,  (1888)  107  N.  Y.  693,  14  N.  E.  820,  affirmed  in  146  U.  S. 
176,  12  S.  a.  880,  36  U.  S.  (L.  ed.)  666;  Wells  v.  Buffalo,  (1878)  14  Hun 
438,  affirmed  (1880)  80  N.  Y.  263;  People  v.  Learned,  (1876)  6  Hun  626. 
See  also  Curtin  v.  Barton,  (1893)  139  N.  Y.  605,  34  N.  E.  1093.  Wherefore 
chapter  499,  Laws  of  1886,  charging  the  commissioners  of  electrical  subways 
with  the  duty  of  enforcing  the  provisions  of  the  Act  of  1884  and  declaring 
that  the  latter  act  is  amended  so  as  to  conform  with  that  provision,  is  not 
unconstitutional.  People  v.  Squires,  (1888)  107  N.  Y.  693,  14  N.  E.  820, 
affirmed  in  146  U.  S.  175,  12  S.  Ct.  880,  36  U.  S.  (L.  ed.)  666. 

Exclusion  of  cases  elsewhere  treated. —  A  statute  is  not  obnoxious  to  this 
section  because  excluding  from  its  operation  cases  covered  by  other  acts, 
since  clearly,  so  far  from  attempting  to  make  other  acts  applicable,  the 
statute  exempts  from  the  force  of  its  own  independent  provisions  cases  gov- 
erned by  other  laws.  People  v.  .Stedeker,  (1903)  175  N.  Y.  67,  67  N.  E. 
132,  reversing  76  App.  Div.  449,  78  N.  Y.  S.  316;  People  v.  Van  De  Carr, 
(1896)  150  N.  Y.  439,  44  N.  E.  1040,  affirming  7  App.  Div.  608,  39  N.  Y.  S. 
681. 

Disclaimer  of  intent  to  repeal. —  The  disclaimer  by  the  legislature  in  a 
statute  of  any  intent  to  have  it  repeal  or  abrogate  existing  laws  or  disturb 
the  condition  of  things  any  more  than  is  necessary  does  not  render  the 
statute  obnoxious  to  this  section.  Such  a  provision  has  no  effect  whatever 
to  continue  any  law.  People  v.  Hayt,  (1876)  7  Hun  39,  reversed  on  other 
grounds,   (1876)   66  N.  Y.  606. 

The  sanitary  code  is  not  an  "  existing  law "  within  the  meaning  of  that 
term  as  used  in  this  section  and  statutes  declaring  that  code  to  be  binding 
and  in  force  in  the  city  of  New  York  are  not  invalid  because  failing  to  set  it 
out  in  full.     People  v.  Davis,   (1903)   78  App.  Div.  570,  79  N.  Y.  S.  747. 

§  18.  Cases  in  which  private  or  local  hills  shall  not  he  passed. 
General  laws  to  provide  for  enumerated  cases. 
Restrictions  on  laws  governing  street  railronds. 

The  Legislature  shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  cases: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lands. 
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Locating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 

Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  oi*  allow- 
ances of  public  oflBcers,  during  the  term  for  which  said  oflScers  are 
elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation,  an 
exemption  from  taxation  on  real  or  personal  property. 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the  bound- 
aries of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  which  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law  shall 
authorize  the  construction  or  operation  of  a  street  railroad  except 
upon  the  condition  that  the  consent  of  the  owners  of  one-half  in 
value  of  the  property  bounded  on,  and  the  consent  also  of  the  local 
authorities  having  the  control  of,  that  portion  of  a  street  or  high- 
way upon  which  it  is  proposed  to  construct  or  operate  such  railroad 
be  first  obtained,  or  in  case  the  consent  of  such  property  owners 
cannot  be  obtained,  the  Appellate  Division  of  the  Supreme  Court, 
in  the  department  in  which  it  is  proposed  to  be  constructed,  may, 
upon  application,  appoint  three  commissioners  who  shall  deter- 
mine, after  a  hearing  of  all  parties  interested,  whether  such  rail- 
road ought  to  be  constructed  or  operated,  and  their  determination, 
confirmed  by  the  court,  may  be  taken  in  lieu  of  the  consent  of  the 
property  owners. 

Amendment  of  1874;  amended  in  1901. 
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/.   In  general,  328, 
II,   Change  of  name,  331, 
III,   Roads,  hightvays  or  alleys  f  swamps  or  lowlands,  331. 
IV,   County  seats,   334, 
F.   Change  of  venue,  334. 
VI,   Incorporation  of   villages,  335, 
VII,   Election  of  supervisors,  335, 
VIII,   Jurors,  330, 
IX,   Regulation  of  rate  of  interest,  330, 

X,   Elections;  places  of  voting,  337, 
XI,   Fees,  percentage,   or  allowances  of  puMic  officers,  337. 
XII,   Right  to  lay  douyn  railroad  tracks,  338, 
XIII,   Exclusive  privilege,  imtnunity,  or  monopoly,  340, 

1,  Generally,  340, 

2,  Grants  held  exclusive,  341, 

3,  Grants  held  not  exclusive,  342, 
XIV,   Exemption  from  taxation,  344, 

XV,   Bridges,'  'bridge  companies,  344, 
XVI,   Street  railroads,  344, 

1,  Generally,  345, 

2,  Consent  of  abutting  owners,  348. 

3,  Consent  of  local  authorities,   349, 

4,  Appointment  and  report  of  commissioners;  conflrtnation 

by  court,  351,  ^ 

I.    In  Genbra.l. 

Relation  to  article  3,  section  23. —  Article  3,  section  23,  stipulates  that  the 
provisions  of  sections  17  and  18  "  shall  not  apply  to  any  bill,  or  to  the 
amendments  of  any  bill,  which  shall  be  reported  to  the  legislature  by  com- 
missioners who  have  been  appointed  pursuant  to  law  to  revise  the  statutes.*' 
In  accordance  with  the  general  presumption  in  favor  of  the  constitutionality 
of  statutes,  an  act  otherwise  invalid  as  a  violation  of  the  provisions  of  this 
section  will  be  presumed  to  have  been  reported  by  a  commission  appointed 
as  provided  in  article  3,  section  23.  People  v.  Petrea,  (1883)  92  N.  Y.  128. 
See  also  People  v.  Ebelt,  (1905)  180  N.  Y.  470,  73  ^,  E.  235.  It  may  be 
shown,  however,  by  matters  aliunde  that  the  act  was  not  so  reported.  For 
that  purpose  reference  may  be  made  to  the  journals  of  the  legislature  and 
the  original  act.     People  v.  Petrea,  (1883)   92  N.  Y.  128. 

General  purpose  of  section. —  "  The  objects  of  these  prohibitions  in  the  con- 
stitution were  doubtless  to  prevent  the  cumbering  of  the  statute  books  with  a 
mass  of  private  and  local  bills,  to  relieve  the  legislature  from  the  labor  of 
considering  and  passing  upon  such  bills,  and  to  remove  from  the  legislature 
the  corrupting  influences  which  surrounded  and  were  brought  to  bear  upon 
it,  as  to  such  bills,  by  persons  having  personal  and  selflsh  interests  intensely 
awakened,  at  stake.  .  .  .  And  it  was  doubtless  also  one  of  the  objects 
of  the  present  constitutional  restraints  to  secure  the  same  ends  sought  by 
private  or  local  bills,  so  far  as  needful,  by  general  laws,  in  which  the  whole 
people  would  be  interested,  and  which  would  therefore  receive  more  careful 
attention  from  their  legislative  representatives."  Per  Earl,  J.,  Matter  of 
New  York  El.  R.  Co.,  (1877)   70  N.  Y.  327. 

Rule  of  construction. —  "This  series  of  amendments  designed  to  restrict 
the  powers  of  the  legislature  in  matters  of  detail  under  general  phrases  and 
undefined  words  is  experimental  in  this  state.  They  must  be  sustained  and 
applied  by  a  rational  and  practical  construction,  so  as  to  subserve  the  pur- 
poses intended  and  prevent  the  evils  designed  to  be  remedied,  but  not  by  an 
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artificial  and  technical  construction,  to  extend  their  application  to  cases 
never  contemplated.  Such  construction  would  produce  more  injury  than  the 
amendments  were  designed  to  prevent."  Per  Church,  Ch.  J.,  in  Matter  of 
Gilbert  El.  R.  Co.,  (1877)  70  N.  Y.  361,  affirming  9  Hun  303;  People  v. 
Petrea,  (1883)   92  N.  Y.  128. 

Scope  of  section. —  Apparently,  this  s^tion  was  designed  to  prevent  any 
interference  with  the  general  laws  of  the  state,  upon  the  subjects  specified. 
It  leaves  the  legislature  competent  to  pass  special  acts  dealing  with  matters 
which  are  not  customarily  treated  under  general  laws  and  for  which  no 
provision  is  made  by  general  law  even  though  those  matters  fall  within  its 
literal  prohibition.  That  doctrine  was  stated  generally  in  Shanley  v.  Brook- 
lyn, (1883)  30  Hun  396,  on  the  authority  of  People  v.  Banks,  (1876)  67 
N.  Y.  568,  aftirming  1  Abb.  N.  Cas.  157,  a  case  decided  with  reference  to  the 
clause  relating  to  laying  out  or  opening  highways.  The  same  doctrine  seem- 
inglv  permeates  other  decisions.  People  v.  Westchester  County,  (1893)  139 
N.  Y.  524,  34  N.  E.  1106,  affirming  69  Hun  143,  23  N.  Y.  S.  419;  In  re 
Woolsey,  (1884)  95  N.  Y.  135,  reversing  29  Hun  626;  In  re  New  York, 
(1885)  34  Hun  441,  affirmed  in  (1885)  99  N.  Y.  569,  2  N.  E.  642.  Those 
cases,  together  with  others  decided  on  their  authority,  will  be  further  treated, 
post,  in  connection  with  the  provisions  to  which  they  specifically  relate. 

Definition  of  "  local  "  and  "  general "  bills. —  Generally  speaking,  a  local 
law  is  one  having  application  to  a  particular  locality,  individual,  or  thing, 
while  a  general  law  is  its  opposite,  being  unlimited  to  any  particular  terri- 
tory, and  common  and  public  in  its  operation  and  application.  People  v. 
Newburg,  etc.,  Plank  Road  Co.,  (1881)  86  N.  Y.  1;  Kerrigan  v.  Force,  (1877) 
68  N,  Y.  381,  affirming  9  Hun  185;  In  re  Church,  (1882)  28  Hun  476, 
affirmed  in  (1883)   92  N.  Y.  1. 

Test  of  bilL —  Whether  an  article  is  general  or  special  must  be  determined 
largely  upon  the  special  circumstances  of  each  case.  In  re  Henneberger, 
(1898)  156  N.  Y.  420,  50  N.  E.  61,  42  L.  R.  A.  132,  affirming  25  App.  Div. 
164,  49  N.  Y.  S.  230;  People  v.  Newburg  Plank  Road  Co.,  (1881)  86  N.  Y.  1. 
"There  are,,  however,  certain  general  principles  to  be  deduced  from  the 
decisions.  One  of  these  is  that  a  statute  may  be  public  and  still  local  and, 
therefore,  within  the  purview  of  this  constitution."  Kerrigan  v.  Force,  ( 1877) 
68  N.  Y.  381,  affirming  9  Hun  185.  The  nature  of  the  statute  as  general  or 
local.,  too,  must  be  determined  from  its  terms  and  provisions,  not  from  mat- 
ters aliunde.  It  is  local  or  private  if  relative  to  a  particular  locality  or  to 
particular  persons  or  things  of  a  class.  But  it  is  general  if  it  is  applicable 
to  all  within  a  certain  class,  and  does  not  arbitrarily  distinguish  between 
localities,  individuals  or  things  even  though  by  reason  of  a  general  limitation 
in  its  scope  or  of  circumstances  existing  at  the  time  of  its  enactment,  the 
cases  actually  falling  within  the  range  of  its  operation  are  limited  in  number. 
Kittinger  v.  Buffalo  Traction  Co.,  (1899)  160  N.  Y.  377,  54  N.  E.  1081, 
affirming  25  App.  Div.  329,  49  N.  Y.  S.  713;  People  v.  Dunn,  (1899)  157 
N.  Y.  528,  52  N.  E.  572,  43  L.  R.  A.  247,  affirming  31  App.  Div.  139,  52 
N.  Y.  S.  968;  People  v.  Squire,  107  N.  Y.  593,  14  N.  E.  820,  1  A.  S.  R.  893; 
In  re  Church,  (1883)  92  N.  Y.  1,  affirming  28  Hun  476;  In  re  New  York  El. 
R.  Co.,  (1877)  70  N.  Y.  327,  affirming  7  Hun  239;  Coler  v.  Brooklyn  Daily 
Eagle,  (1909)  133  App.  Div.  300,  117  N.  Y.  S.  273;  Smith  v.  Smythe,  (1909) 
132  App.  Div.  71,  16  N.  Y.  S.  1071,  reversed  on  other  grounds,  (1910)  197 
N.  Y.  457,  90  N.  E.  1121,  35  L.  R.  A.  (N.  S.)  524;  In  re  Buffalo  Traction 
Co.,  (1898)  25  App.  Div.  447,  49  N.  Y.  S.  1052,  affirmed  in  (1898)  155 
N.  Y.  700,  50  N.  E.  1115;  Matter  of  East  River  Bridge  Co.,  (1894)  75  Hun 
119,  27  N.  Y.  S.  145,  appeal  dismissed  in  (1894)  143  N.  Y.  249,  38  N.  E. 
283;  Treanor  v.  Eichhorn,  (1893)  74  Hun  58,  26  N.  Y.  S.  314;  Phillips  v. 
Schumacher,  (1877)  10  Hun  405.  Thus,  an  act  (ch.  482,  Laws  1875,  as 
amended  by  ch.  365,  Laws  1880,  and  ch.  554,  Laws  1881)  giving  to  the  board 
of  supervisors  in  any  county  containing  an  incorporated  city  of  over  one 
hundred  thousand  inhabitants  the  power  to  open,  grade,  and  construct  streets 
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and  avenues  and  to  provide  for  the  assessments  of  expenses  so  incurred  is  not 
a  local  law  within  the  meaning  of  this  provision.  That  act  relates  to  a 
class,  and  applies  to  it  as  such,  and  not  to  the  selected  or  particular  elements 
of  which  it  is  composed.  "  The  class  consists  of  every  county  in  the  state, 
having  within  its  boundaries  a  city  of  one  hundred  thousand  inhabitants,  and 
territory  beyond  the  city  limits  mapped  into  streets  and  avenues.  How 
many  such  counties  there  are  now,  or  may  be  in  the  future,  we  do  not  know, 
and  it  is  not  material  that  we  should.  Whether  many  or  few,  the  law 
operated  upon  them  all  alike,  and  reaches  them,  not  by  a  separate  selection 
of  one  or  more,  but  through  the  general  class  of  which  they  are  individual 
elements."  In  re  Church,  (1883)  92  N.  Y.  1,  affirming  28  Hun  476.  Chapter 
378,  Laws  of  1896,  providing  for  a  special  jury  in  criminal  actions  in  certain 
cases  is  not  a  special  act  because  restricted  in  its  application  to  coimtiea 
having  a  population  of  five  hundred  thousand  or  over.  People  v.  Dunn, 
(1899)  157  N.  Y.  528,  52  N.  E.  572,  43  L.  R.  A.  247,  affirming  31  App.  Div. 
139,  52  N,  Y.  S.  968.  Similarly,  an  act  "to  provide  for  the  construction  of 
bridges  upon  highways  running  through  two  or  more  towns  of  the  same 
coimty"  is  general  though  relating  only  to  counties  adjoining  a  county  in 
which  there  is  a  city  of  one  million  inhabitants  or  over.  Treanor  v.  Eichhom, 
(1893)  74  Hun  58,  26  N.  Y.  S.  314.  And  the  Rapid  Transit  Act  (ch.  606, 
Laws  1875 ) ,  limiting  certain  privileges  to  elevated  roads  in  operation  at  the 
time  of  its  enactment  is  valid  even  though  at  that  time  only  one  such  road 
existed.  Matter  of  New  York  El.  R,  Co.,  (1877)  70  N.  Y.  327,  affirming 
7  Hun  239. 

Effect  of  article  XII,  section  2,  on  rule  as  to  **  local  **  and  '*  general "  bills.— 
The  provisions  of  article  XII,  section  2,  classifying  the  cities  of  the  state 
with  reference  to  population  and  designating  as  special  those  bills  relating 
to  the  cities  of  one  or  more  of  the  classes  there  mentioned  does  not  for  the 
purposes  of  this  section  in  any  manner  affect  the  rule  above  noted  that  a  bill 
applicable  to  a  class  is  general.  Wherefore  an  act  relating  to  cities  of  over 
one  million  inhabitants  is  not  a  special  law  hereunder  whatever  may  be  its 
nature  when  construed  under  article  XII,  section  2.  Sun  Printing,  etc.,  Ass'n 
V.  New  York,  (1896)  8  App.  Div.  230,  40  N.  Y.  S.  607,  affirmed  in  (1897) 
152  N.  Y.  257,  46  N.  E.  499,  37  L.  R.  A.  788;  Admiral  Realty  Co.  v.  New 
.  York,  (1912)  206  N.  Y.  110,  99  N.  E.  241,  Ann.  Caa.  1914A  1054,  affirming 
151  App.  Div.  888,  135  N.  Y.  S.  1097. 

Cumulative  limitations  indicative  of  intent  to  evade  section. —  Though  a 
statute  is  phrased  in  general  terms  and  is  applicable  to  things  as  a  class,  it 
is  special  if  its  application  is  so  limited  by  cumulative  conditions  that 
obviously  it  was  intended  to  apply  to  but  one  particular  case  and  was  given 
its  general  form  for  the  purpose  of  evading  the  requirements  of  this  section. 
In  re  Henneberger,  (1898)  155  N.  Y.  420,  50  N.  E.  61,  42  L.  R.  A.  132, 
affirming  25  App.  Div.  164,  49  N.  Y.  S.  130.  See  also  In  re  Lexington  Ave., 
(1883)  29  Hun  303,  affirmed  in  (1883)  92  N.  Y.  629.  Referring  to  the 
statute  there  under  consideration  the  court  in  the  case,  the  Matter  of  Henne- 
berger, supra,  said:  "We  find  there  a  very  remarkable  combination  of 
restrictions  and  such  as,  if  not,  by  the  process  of  exclusion,  serving  to  identify 
the  particular  part  of  the  state  to  be  affected  by  the  law,  certainly,  very 
markedly  localize  its  operation.  There  are,  at  least,  seven  conditions  in  the 
act;  all  of  which  which  must  be  met  in  order  that  it  shall  become  operative. 
The  town  must  have  a  total  population  of  8,000,  or  more,  inhabitants.  It 
must  contain  a  village  which  must  be  incorporated  and  whose  population  shall 
not  be  less  than  8,000  and  not  more  than  15,000;  but  that  village  must  not 
be  in  the  county  of  Madison.  The  highway  must  be  one  which  extends  within 
the  to\*ii  limits,  but  without  the  village  limits,  and  for  a  distance  of  at 
least  two  miles  and  a  half.  The  improvement  may  only  be  as  to  a  portion 
of  the  highway  not  less  than  two  miles  and  a  half  in  length,  lying  without 
the  village  limits.  This  enumeration  of  restrictions  is  not  only  pretty 
extensive,  but  very  peculiar,  and  the  most  casual  view  suggests   a  local 
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rather  than  a  general  operation  for  the  law.  The  provisions  of  the  act  may 
not  extend  to  highways  in  incorporated  villages,  contained  in  such  towns 
as  are  specified  in  the  act;  nor  to  all  highways  contained  in  the  described 
towns,  .  .  .  The  exception  of  the  county  of  Madison  singularly  emphasizes 
an  intention  to  guard  against  a  possible  general  operation  of  the  act.  In  my 
opinion,  to  call  this  act  a  general  law  would  be  absurd.  It  is  a  device  to 
evade  a  wholesome  constitutional  provision,  so  transparent  as  to  be  clear  to 
the  most  ordinary  intelligence.  Enumeration  of  restrictions  upon  the  appli- 
cation of  the  act  has  reached  a  point  where  it  ceases  to  be  classification  and, 
as  Mr.  Justice  Cullen  well  suggested,  serves  the  purpose  of  identification." 
The  court  then  precisely  summarized  its  holding,  saying :  "  We  shall  adhere 
to  the  rule,  now  settled,  that  an  act  embracing  all  things  of  a  certain  class 
is  a  general  and  not  a  local  act;  although  by  reason  of  some  limitation, 
based  on  population  or  other  condition  only  a  particular  locality  can,  in  the 
actual  situation,  receive  its  benefits  .  .  .  but,  when  restriction  is  imposed 
upon  restriction,  until,  as  in  the  present  case,  its  generality  is  hidden  and 
impossible,  the  courts  should  not  hesitate  to  adjudge  its  invalidity." 

Regulation  by  general  law  of  incorporation  of  villages. —  Under  the  power 
to  pass  general  laws  for  the  incorporation  of  villages  the  legislature  is  clothed 
with  absolute  discretion  as  to  whether,  how,  and  upon  what  notice  a  vote 
shall  be  held  to  determine  whether  certain  territory  shall,  be  incorporated  as 
a  village.  People  v.  Snedeker,  (1899)  160  N.  Y.  350,  54  N.  E.  659,  affirming 
30  App.  Div.  1,  51  N.  Y.  Supp.  768. 

Grant  of  exclusive  privilege  by  general  law. —  The  granting  of  an  exclusive 
privilege  or  franchise  to  a  private  association  is  authorized  by  this  section, 
if  effected  under  a  general  law.  Accordingly,  the  act  (L.  1889,  ch.  386) 
"  for  the  better  protection  of  skilled  labor,  and  for  the  registration  of  labels, 
marks,  names,  brands  or  devices  covering  the  products  of  such  labor  of 
associations  or  unions  of  workingmen  or  women,"  being  a  general  law  and 
not  a  private  or  local  one,  is  not  in  contravention  of  this  clause.  Perkins  v. 
Heert,  (1899)  158  N.  Y.  306,  53  N.  E.  18,  70  A.  S,  R.  483,  43  L.  R.  A.  858, 
aflirming  5  App.  Div.  335,  39  N.  Y.  S.  223. 

Meaning  of  provision  for  general  laws  on  subjects  not  here  enumerated. — 
The  provision  that  the  legislature  shall  pass  general  laws  "  for  all  other 
cases  which  in  its  judgment  may  be  provided  for  by  general  law  "  should  not 
be  construed  to  warrant  legislative  interference  with  other  constitutional 
provisions.  It  does  not  justify  a  restriction,  through  the  medium  of  the 
civil  service  law,  on  the  absolute  power  of  appointment  vested  in  the  super- 
intendent of  public  works  by  article  5,  section  3.  People  v.  Angle,  (1888) 
47  Hun  183,  14  N.  Y.  St.  Rep.  199,  affirmed  109  N.  Y.  564. 


II.  Change  of  Name. 

"  The  legislature  shall  not  pass  a  private  or  local  hill    .     .     .    cha/nging  the 

names  of  persons,^* 

Applicability  to  corporation. —  This  limitation  on  the  power  of  the  legis- 
lature has  no  application  to  corporations.  Moran  v.  Lydecker,  (1882)  27 
Hun  582. 


III.  EoADS,  Highways,  or  Alleys;  Swamps  or  Low  Lands. 

"  The  legislature  shall  not  pass  a  private  or  local  hill  ..."  laying  out,  open- 
ing, altering,  working  or  discontinuing  roads,  highways  or  alleys,  or  for 
ir wining  swamps  or  other  low  lands." 

The  purpose  of  this  restriction  is  to  remit  to  the  local  authorities  the 
power  of  laying  out  and  maintaining  roads,  those  authorities  being  better 
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qualified  as  well  from  their  interest  in  the  matter  as  from  their  knowledge 
of  the  locality  to  discharge  that  power.'  ''There  was  no  reason  why  the 
legislature  should  be  permitted  to  deal  with  such  a  purely  local  question  as 
the  laying  out  or  opening  of  a  highway  in  a  town  any  more  than  with  the 
election  of  a  supervisor."  Per  O'Brien,  J.,  in  In  re  Burns,  (1898)  155  N.  Y. 
23,  49  N.  E.  246,  reversing  16  App.  Div.  507,  44  N.  Y.  S,  930;  Matter  of  Henne- 
berger,  (1898)  155  N.  Y.  420,  50  N.  E.  61,  affirming  25  App.  Div.  164,  49  N.  Y. 
S.  230.     See  also  In  re  Woolsey,  (1884)  95  N.  Y.  135,  reversing  29  Hun  626. 

Meaning  of  highway. —  The  term  **  highway,"  in  its  ordinary  and  popular 
sense,  refers  to  the  country  roads  under  the  management  and  control  of  the 
local  authorities  of  the  several  towns  or  counties  of  the  state.  .  .  .  The 
framers  of  the  constitution  evidently  used  the  term  in  its  ordinary  and 
popular  sense,  comprehending  only  the  ordinary  roads  and  highways  under 
the  care  of  the  local  authorities."  Per  O'Brien,  J.,  in  In  re  Bums,  (1898) 
156  N.  Y.  23,  49  N.  E.  246,  reversing  16  App.  Div.  507,  44  N.  Y.  S.  930; 
In  re  Woolsey,  (1884)  95  N.  Y.  135,  reversing  29  Hun  626;  People  v.  Banks, 
(1876)  67  N.  Y.  568,  affirming  1  Abb.  N.  Cas.  157;  In  re  New  York,  (1885) 
34  Hun  441,  affirmed  in  (1885)  99  N.  Y.  569,  2  N.  E.  642. 

City  street  or  avenue  as  road,  highway  or  alley. —  This  clause  does  not 
include,  and  has  no  application  to  city  streets  and  avenues.  "The  words 
employed  in  the  constitution,  viz.,  'Roads,  highways  and  alleys,'  on  their 
face  do  not  include  streets,  as  that  term  is  usually  understood.  In  common 
parlance  the  word  *  streets '  is  supposed  to  relate  entirely  to  the  avenues  and 
thoroughfares  of  cities  and  villages  and  not  to  roads  and  highways  outside 
of  municipal  corporations,  and  it  would  be  placing  a  very  liberal  construction 
on  this  word  to  hold  that  it  meant  a  highway  or  a  road  within  the  meaning 
of  the  constitution  when  it  is  not  named  or  included  within  its  express 
terms.  .  .  .  Aside  however  from  the  definition  of  the  terms  employed, 
the  provision  of  the  constitution,  in  reference  to  the  organization  of  incor- 
porated cities,  would  seem  to  prohibit  the  application  of  the  terms  *  roads 
and  highways '  to  streets  in  cities.  It  provides  for  the  creation  of  municipal 
corporations  by  special  acts  of  the  legislature  and  that  those  acts  may  be 
altered  or  repealed.  (Const,  art.  8,  §  1.)  The  application  of  the  general 
laws  relating  to  roads  and  highways  would  be  inconsistent  with  the  provision 
of  the  constitution  last  cited,  and  as  no  general  system  exists  in  cities,  and 
each  one  in  this  respect  is  governed  by  its  own  charter,  it  is  difficult  to  see 
in  what  way  the  provisions  of  the  amendment  cited  could  be  made  to  apply." 
Per  Miller,  J.,  in  In  re  Woolsey,  (1884)  95  N.  Y.  135,  reversing  29  Hun  62G; 
In  re  Burns,  (1898)  155  N".  Y.'  23,  49  N.  E.  246,  reversing  16  App.  Div.  507, 
44  N.  Y,  S.  930;  Hanrahn  v.  Terminal  Station  Commission,  (1912)  152  App. 
Div.  349,  136  N.  Y.  S.  1001,  reversed  on  other  grounds  206  N.  Y.  494;  People 
V.  Lohnas,  (1889)  54  Hun  604,  8  N.  Y.  S.  104;  In  re  Lexington  Ave.,  (1883) 
29  Hun  303,  affirmed  (1883)  92  N.  Y.  629.  See  also,  Weinkie  v.  New  York 
Cent.,  etc.,  R.  Co.,  (1891)  61  Hun  619,  15  N.  Y.  S.  689,  affirmed  (1892)  133 
N.  Y.  656,  31  N.  E.  625. 

A  waterway  or  stream  open  to  the  public  use  is  not  comprehended  within 
the  terms  "  roads,  highways,  or  alleys  "  as  here  used.  "  It  is  quite  true  that 
in  a  certain  sense  streams  and  waterways  are  highways.  The  term  '  highway  ' 
is  frequently  used  in  a  very  broad  sense.  The  sea  is  said  to  be  the  great 
public  highway  of  nations.  The  canals  and  all  public  rivers  and  the  great 
lakes  are  certainly  highways.  So  are  all  the  railroads.  But  surely  the 
framers  of  the  constitution  did  not  use  the  term  in  any  such  broad  and 
extensive  sense.  .  .  .  There  was  a  general  system  of  statute  law  under 
which  highways,  in  the  ordinary  sense  of  the  term  could  be  laid  out  and 
opened  under  the  direction  of  local  officers.  But  there  never  was  any  general 
law  imder  which  a  waterway,  which  was  private  property,  could  be  thrown 
open  or  dedicated  to  the  use  of  the  public.  Indeed,  it  is  very  difficult  to 
conceive  how  any  such  general  law  could  be  formulated  at  all  that  would 
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be  operative,  in  any,  reasonable  or  practicable  way,  to  accomplish  the  result 
through  ihe  action  of  local  authorities.  When  the  stream  or  waterway  passed 
through  several  towns  or  more  than  one  county,  as  is  generally  the  case,  the 
authorities  of  one  town  or  one  county  might  be  in  favor  of  making  it  public 
while  the  other  towns  or  other  county  might  be  opposed.  The  result  would 
be  in  all  such  cases  that  nothing  could  be  accomplished,  and  in  the  conflict 
of  local  interests  the  general  public  good  might  be  ignored."  Wherefore  an 
act  (ch.  338,  Laws  of  1896)  making  ''Roaring  Brook"  a  public  highway  for 
the  purpose  of  floating  logs  and  lumber  is  valid.  In  re  Burns,  (1898)  155 
N.  Y.  23,  49  N.  E.  426,  reversing  16  App.  Div.  607,  44  N.  Y.  S.  930.  See 
also  De  Camp  v.  Dix,  (1899)  159  N*.  Y.  436,  64  N.  E.  63,  affirming.  16  App. 
Div.  528,  44  N.  Y.  S.  1014. 

Parkway  as  "  highway." —  The  terms  **  roads,  highways  or  alleys,"  having 
reference  only  to  the  public  roads  or  highways  of  the  state,  do  not  include 
within  their  meaning  parkways  designed  as  convenient  avenues  to  unite  a 
system  of  parks.  People  v.  Banks,  (1876)  67  N.  Y.  568,  affirming  1  Abb. 
N,  Cas.  157;  In  re  New  York,  (1885)  34  Hun  441,  affirmed,  99  N.  Y.  569, 
2  N.  E.  642.  Wherefore  a  special  act  (ch.  552,  Laws  1884)  laying  out  park- 
ways in  the  city  of  New  York  is  valid.  Nor  is  the  act  rendered  unconsti- 
tutional by  the  further  fact  that  it  includes  as  a  portion  of  a  parkway  an 
existing  highway,  the  legislature  being  competent  to  subordinate  the  use 
of  the  road  as  such  to  use  as  a  parkway.    Matter  of  Mayor  of  N.  Y.,  supra. 

Particular  disposition  of  roads. —  This  provision  was  designed  to  prevent 
any  interference  with  the  general  highway  system  of  the  state,  or  with  the 
keeping  of  the  ordinary  highways  and  public  roads  in  repair  under  that 
system;  and  the  supervision  of  the  officers  designated,  and4n  the  use  of  the 
means  and  the  labor  provided  by  law.  It  does-  not  prohibit  the  disposition 
of  a  highway  for  extraordinary  purposes  by  special  or  local  acts.  Thus  an 
act  (ch.  445,  Laws  of  1876)  authorizing  the  board  of  commissioners  of  Wash- 
ington Park  to  take  control  of  a  portion  of  turnpike  then  owned  by  a  private 
corporation  and  to  improve  and  ornament  that  road  with  a  view  to  making  it 
a  fitting  approach  to  Washington  park,  is  not  violative  of  this  section  inas- 
much as  such  undertaking  could  not  conveniently  be  prosecuted  under  the 
general  laws  of  the  state.  People  v.  Banks,  (1876)  67  N.  Y.  568,  affirming 
1  Abb.  N,  Cas.  157. 

Ratification  of  defective  proceedings. —  An  act  which  does  not  "originate 
the  work  "  of  laying  out,  altering,  working,  or  discontinuing  a  highway,  but 
simply  heals  defective  proceedings  instituted  under  ample  authority,  is  not 
within  the  purview  of  this  clause.  Tifft  v.  Buffalo,  (1880)  82  N.  Y.  204. 
See  also  In  re  Sackett  St.,  (1878)  74  N.  Y.  95,  affirming  4  Hun  92.  Accord- 
ingly, chapter  2,  Laws  of  1875,  which  ratifies  and  confirms  the  proceedings 
of  the  conunon  council  of  the  city  of  Buffalo  in  the  matter  of  the  repairs  of 
the  "Hamburgh  Turnpike,"  is  not  violative  of  this  provision  of  the  Consti- 
tution.   Tifft  V.  Buffalo,  supra. 

Change  in  highway  incidental  to  another  object. —  The  legislature  may 
effect  a  change  in  a  highway  by  special  enactment  where  the  change  is  not 
the  primary  object  of  the  act  but  is  incidental  to  and  in  furtherance  of  the 
main  purpose  thereof.  Thus  chapter  1018  of  the  Laws  of  1895,  authorizing 
the  city  of  Rochester  to  acquire  the  shores  of  Hemlock  lake  so  far  as  neces- 
sary to  prevent  the  pollution  of  the  city  water  supply  is  not  unconstitutional 
in  empowering  the  city,  when  such  course  is  necessary,  to  change  the  highways 
within  the  portions  taken  without  the  consent  of  the  town  commissioner  of 
highways.    Rochester  v.  Gray,  (1909)   133  App.  Div.  852,  117  N.  Y.  S.  1091. 

Drainage  incidental  to  another  object. —  While  the  legislature  is  not  compe- 
tent under  this  clause  to  provide  directly  by  special  bill  for  the  drainage  of 
swamps  or  low  lands,  a  local  statute  enacted  with  reference  primarily  to  a 
•object  to  which  the  limitation  of  this  section  does  not  apply,  is  not  rendered 
invalid  by  reason  of  the  fact  that  the  drainage  of  low  lands  is  an  incidental 
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and  minor  result  flowing  from  its  provisions.  Thus,  a  special  act  which  has 
as  its  main  object  the  construction  of  a  sewer  is  valid  although  the  waters 
of  low  lands  lying  near  the  sewer  will  drain  therein.  Swikehard  v.  Michels, 
(1894)  81  Hun  326,  29  N,  Y.  S.  777,  30  N.  Y.  S.  1135,  affirmed,  (1895)  144 
N.  Y.  684,  39  N.  E.  859. 

IV.  County  Seats. 

"  The  legislature  8h<ill  not  pass  a  private  or  local  hill  .    .    .  locating  or  cha/ng- 

vng  county  seats." 

Erection  of  court  house  as  change  in  county  seat. —  The  erection  of  a 
court  house  in  some  city  other  than  the  county  seat  and  in  addition  to  the 
court  house  there  maintained  is  not  tantamount  to  a  change  in  the  county 
seat.    Lyon  v.  Steuben  County,  (1906)   115  App.  Div.  193,  100  N.  Y.  S.  676. 

Legislative  ratification  of  unauthorized  change. —  The  legislature  cannot 
by  special  act  ratify  an  order  of  an  incompetent  body  changing  the  county 
seat  of  a  county.  In  such  a  case  the  change  would  derive  validity  only  from 
the  action  of  the  legislature  and  would  therefore  be  violative  of  the  spirit 
and  purpose  of  this  clause.  Thus  a  special  act  (ch.  148,  Laws  of  1893)  pur- 
porting to  validate  a  change  directed  by  the  county  board  of  supervisors, 
one  of  the  members  of  which  was  not  lawfully  entitled  to  a  vote,  is  unconsti- 
tutional. Williams  v.  Boynton,  (1895)  147  N.  Y.  426,  affirming  71  Hun  309, 
25  N.  Y.  S.  60.  In  that  case  the  court  said :  "  Can  ten  or  twenty  men, 
^ot  supervisors,  having  no  color  of  authority,  and  being  mere  usurpers,  call 
themselves  a  county  board,  pass  a  resolution  to  change  the  county  seat,  and 
then  have  their  act  validated  by  a  special  and  local  law  covering  that  case 
alone?  It  seems  to  me  that  the  validating  act  would  be  one  in  a  case  of 
changing  a  county  seat  that  would  amoimt  exactly  to  such  a  change  by 
legislative  enactment,  subject  to  the  vote  of  the  people,  and,  in  the  case 
supposed,  the  legislature  would  be  enabled  to  defeat  wholly  the  constitutional 
provision  by  the  indirect  method  of  a  defective  resolution  and  then  of  a  vali- 
dating act.  It  would  do  indirectly  what  it  could  not  do  directly,  and  avoid 
the  constitutional  provision  in  form  while  violating  it  in  fact." 


V.  Change  of  Venue. 

"  The  legislature  shall  not  pass  a  private  or  local  hill  .    ...  providing  for 
changes  of  venue  in  dvil  or  criminal  cases." 

Removal  of  action. —  "The  constitutional  inhibition  does  not  relate  to  a 
removal  of  a  cause  from  one  court  to  another.  The  same  provision  appears 
in  the  amendments  of  the  constitution  which  took  effect  in  January,  1875. 
There  have  been  numerous  acts  of  the  legislature,  before  and  since  that  time, 
providing  for  the  removal  of  causes  from  inferior  to  superior  courts,  .  .  • 
I  can  find  no  case  which  holds  that  such  removal  is  a  change  of  venue.  On 
the  contrary,  it  is  a  change  of  forum."  Wherefore  a  special  act  (ch.  186 
Laws  of  1878)  authorizing  a  removal  of  an  action  commenced  in  a  justice':^ 
court  of  Yonkers  to  the  city  court  of  that  city  is  valid.  Doran  v.  Bussard, 
(1899)    38  App.  Div.  30,  55  N.  Y.  S.  987. 

Change  of  venue  in  condemnation  proceedings. —  Apparently,  the  prohibi- 
tion of  this  clause  does  not  extend  to  condemnation  proceedings,  the  venue 
thereof  falling  within  the  discretion  of  the  legislature.  Accordingly,  chap- 
ter 622,  Laws  of  1884,  specifying  the  first  judicial  district  as  the  one  wherein 
proceedings  under  it  are  to  be  instituted,  is  valid.  In  re  New  York,  (1885) 
99  N.  Y.  569,  2  N.  E.  642,  affirming  34  Hun  441. 

Section  461  of  chapter  182  of  the  Laws  of  1898,  as  amended  by  chapter 
581,  I  37,  of  the  Laws  of  1899,  relating  to  the  government  of  cities  of  the 
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second  class,  which  provides  that  "  The  place  of  trial  of  all  actions  or  pro- 
ceedings against  the  city,  or  any  of  its  oflScers,  boards  or  departments,  shall  be 
the  county  in  which  the  city  is  situated,",  is  not  violative  of  this  clause. 
Czarnowsky  v.  Eochester,  (1900)  55  App.  Div.  388,  66  N".  Y.  S.  931. 


VI.    INCORPOKA.TION  OF  VlLLAOBS. 

"  The  legislature    shall  not  pass  a  private  or  local  hill    ,    .    .     Inoorporati/ng 

villages^* 

Amendment  of  charter  existing  prior  to  adoption  of  clause. —  This  clause 
does  not  prohibit  the  passage  of  a  special  act  amending  the  charter  of  .a 
village  incorporated  before  its  adoption.  Reed  v.  Schmit,  ( 1886)  39  Hun  223. 
In  that  case  the  court  held  valid  chapter  359,  Laws  of  1882,  entitled  "An  aot 
to  amend  and  consolidate  the  charter  of  the  village  of  Waterloo."  These 
remarks  were  made:  "  It  is  claimed  that  the  act  is  in  violation  of  section  18 
of  article  3  of  the  constitution,  which  provides  that  the  legislature  shall  not 
pass  a  private  or  local  bill  incorporating  villages.  This  act,  however,  does  not 
incorporate  a  village.  It  only  amends  the  charter  of  a  village  existing  prior 
to  the  adoption  of  this  section  of  the  constitution,  and  we  do  not  understand 
the  amended  provision  of  the  constitution  to  prohibit  the  amending  of 
village  charters  theretofore  existing." 


VII.  Election-  of  ^  Supervisors. 

"  The  legislature  shall  not  pass  a  private  or  local  hill  .    .    .   providing  for 
election  of  members  of  hoards  of  supervisors,** 

In  general. —  The  composition  of  the  boards  of  supervisors,  the  manner  of 
electing  members  thereof,  and  the  terms  of  their  office  are  committed  to  the 
legislative  discretion  by  article  3,  section  26.  "  Great  mischiefs  would  result 
if,  by  the  operation  of  local  laws,  all  uniformity  should  be  lost,  and  each  town 
be  suffered  to  go  its  own  independent  way.  And  hence  it  was  that  in  1874 
the  discretion  of  the  legislature  in  these  respects  as  to  the  important  office 
of  town  supervisors,  which  had  been  exercised  by  general  laws,  was  required 
to  be  so  exercised  in  that  manner  only,  and  never  by  mere  local  bills.  The 
prohibition,  therefore,  had  a  wide  range  of  application  to  town  supervisors, 
,and  prevented  the  passage  of  local  bills  giving  one  town  power  to  choose  its 
supervisor  by  a  different  mode  of  voting,  at  a  different  dictation  of  time  and 
place,  and  for  different  official  terms  from  other  towns  of  the  state."  People 
V.  Westchester  County,  (1893)  139  N.  Y.  524,  34  N.  E.  1106,  affirming  69 
Him  143,  23  N.  Y.  S.  419. 

City  supervisors. —  This  clause  has  no  application  to  cities.  "  Cities  acquire 
their  corporate  life  by  force  of  special,  several  and  purely  local  acts  of  the 
legislature,  which  creates  and  frames  them  in  the  regular  exercise  of  gov- 
ernmental functions.  They  have  never  been  created  by  general  laws,  ai;id 
cannot  easily  or  prudently  be  organized  in  any  other  method  than  by  special 
and  local  enactments.  It  may  be  possible  to  frame  some  general  law  under 
which  cities  could  be  organized,  but  difficulties  would  spring  up  in  many 
directions,  and  the  probable  result  would  be  some  broad  and  general  outline 
still  requiring  to  be  supplemented  by  more  or  less  of  special  legislation. 
Wards  would  be  unequal,  and  to  give  a  supervisor  in  all  cases  to  each  might 
in  some  instances  give  the  city  more  power  in  the  county  than  would  be  just, 
or  more  even  than  was  desired.  But,  conceding  the  possibility,  it  had  never 
been  realized  or  attempted  to  be  realized  when  section  18  of  the  constitution 
was  adopted,  and  cities  had  always  been  organized  by  special  charters.  The 
constitution  permitted  that  mode  of  organization,  for  in  requiring  villages 
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to  be  chartered  by  general  laws  and  omitting  cities,  it  recognized  the  pro- 
priety and  necessity  of  leaving  the  latter  to  be  organized  by  local  laws.  But 
that  permission  must  necessarily  extend  to  and  cover  all  the  proper  subjects 
of  a  city  charter,  and  among  them  are,  undoubtedly,  the  division  into  wards- 
and  the  allowance  of  a  supervisor  in  each,  or  in  so  many  as  should  be  prudent 
and  satisfactory.  .  .  .  And  so,  taking  into  view  all  the  provisions  relating 
to  the  general  subject,  we  are  of  opinion  that  an  act  adopting  or  amending  a 
city  charter,  although  it  provides  for  ward  supervisors,  is  not  an  act  'pro- 
viding for  the  election  of  members  of  the  board  of  supervisors,'  notwith- 
standing the  fact  that  under  a  general  law  such  supervisors  become  ex  officio 
members  of  such  board."  People  v.  Westchester  County,  (1893)  139  N.  Y. 
624,  34  N.  E.  1106,  affirming  69  Hun  143,  23  N.  Y.  S.  419. 
*  Incidental  provision  for  election  of  supervisors  in  act  creating  new  sub- 
division of  state. —  This  clause  applies  only  to  acts  of  legislation  in  relation 
to  political  subdivisions  of  the  state  existing  at  the  time  of  the  passage  of 
such  acts.  It  does  not  prohibit  the  inclusion  in  a  special  act  of  provisions 
looking  to  the  election  of  supervisors  in  a  new  subdivision  of  the  state 
created  by  the  act.  Thus  chapter  975,  Laws  of  1895,  erecting  the  town  of 
Colonie  and  providing  for  the  election  of  supervisors  therein  is  not  uncon- 
stitutional. Fort  V.  Cummings,  (1895)  90  Hun  481,  36  N.  Y.  S.  36.  Com- 
pare People  V.  Kennedy,   (1913)    154  App.  Div.  568,  139  N.  Y.  S.  896. 


VIII.    JUEOES. 

"  The  legislature  shall  not  pass  a  private  or  local  hill  .    .    .  selecting,  drauy 
ing,  summoning  or  impaneling  grand  or  petit  jurors." 

Amendment  of  pre-existing  special  law. —  The  prohibition  of  this  clause 
does  not  extend  to  a  private  or  local  bill  amending  a  special  act  relative  to 
jurors  and  existing  at  the  time  of  the  introduction  of  this  clause  into  the 
constitution.  Consequently,  chapter  632,  Laws  of  1881,  is  valid  in  so  far  as 
it  amends  the  then  existing  local  law  relative  to  the  selection  of  petit  jurors 
in  the  city  and  county  of  Albany.  People  v.  Petrea,  (1883)  92  N.  Y.  128. 
On  the  authority  of  People  v.  Petrea,  supra,  it  has  been  held  that  in  so  far 
as  chapter  564  of  the  Laws  of  1902  provides  for  the  appointment  of  a  com- 
missioner of  jurors  for  Kings  county,  it  does  not  oflfend  this  clause.  Cole 
V.  Brooklyn  Daily  Eagle,  (1909)   133  App.  Div.  300,  117  N.  Y.  S.  273. 

Statutes  held  within  prohibition. —  The  act  of  1881  (ch.  532,  Laws  of 
1881)  purporting  to  amend  the  provision  of  the  Code  of  Civil  Procedure 
(§  1041),  in  regard  to  the  selection  and  drawings  of  jurors  ifi  the  city  and 
.county  of  Albany,  so  far  as  it  relates  to  grand  jurors,  is  a  local  act  and  is 
within  the  prohibition  of  this  clause.  People  v.  Petrea,  (1833)  92  N.  Y.  128. 
See  also  People  v.  Hooghkerk,  (1884)  96  N.  Y.  149.  Chapter  664  of  the 
Laws  of  1902,  entitled  ''An  act  in  relation  to  jurors,  and  to  the  appoint- 
ment and  duties  of  a  commissioner  of  jurors  in  the  county  of  Kings,"  is  a 
local  act  providing  for  selecting  and  drawing  petit  jurors  and  so  within  this 
constitutional  prohibition.  People  v.  Damron,  (1915)  212  N.  Y.  256,  106 
N.  E.  67,  affirming  160  App.  Div.  424,  146  N.  Y.  S.  239. 


IX.  Regulation  of  Eate  of  Interest. 

"  The  legislature  shall  not  pa^s  a  private  or  local  hill  .    .    .  regulating  the 
rate  of  interest  on  money.** 

There  has  been  no  judicial  construction  of  this  provision. 
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X.  Elections;  Places  of  Voting. 

''  The  legislature  shall  not  pass  a  private  or  local  hill  .    .    .   [providing  for] 
the  opening  and  conducting  of  elections  or  designating  places  of  voting,'* 

Relation  to  article  2,  section  4. —  This  clause  is  to  be  read  in  connection 
with  article  2,  section  4,  which  requires  the  legislature  to  make  laws  **  for 
ascertaining  by  proper  proof,  the  citizens  who  shall  be  entitled  to  the  right 
of  suflfrage."  When  so  construed,  it  becomes  apparent  that  this  clause  does 
not  demand  that  all  laws  relating  to  the  ''opening  and  conducting  of  elec- 
tions "  shall  be  uniform  in  their  application,  for  it  is  clear  that  "  local  con- 
ditions*' may  easily  vary  the  necessity  and  effectuality  of  a  regulation. 
Thus  the  provisions  of  chapter  521  of  the  Laws  of  1908  are  not  unreasonable 
in  so  far  as  they  require  the  electors  in  cities  of  one  million  or  more  inhabit- 
ants to  sign  the  public  copy  of  the  register  when  they  can  write  and  to 
truthfully  answer  the  statutory  questions  propounded  to  them  when  they 
cannot  write,  and  do  not  contravene  this  clause.  Ahem  v.  Elder,  (1909)  195 
N.  Y.  4^3,  88  N.  E.  1059,  affirming  130  App.  Div.  900,  115  N.  Y.  S.  1108.  In 
that  case  this  was  said :  "  Unless  the  legislature  has  the  power  to  make  such 
laws  aa  shall  be  effective  against  local  conditions  which  are  productive  of 
iconfusion,  fraud  and  disorder,  the  people  are  in  danger  of  losing  the  very 
rightq  which  the  constitution  is  designed  to  secure.  If  a  registration*  law, 
to  be  constitutional,  must  be  absolutely  uniform  in  its  application  to  every 
part  of  the  state,  it  needs  no  argument  to  prove  that  it  will  be  utterly  inef- 
fective in  the  large  cities,  if  framed  according  to  the  needs  of  rural  communi- 
ties, and  grossly  oppressive  in  many  parts  of  the  state,  if  modeled  upon  the 
requirements  of  densely  populated  centers.  It  is,  in  short,  one  of  the  inherent 
necessities  of  the  case  that  registration  laws  shall  be  so  adapted  to  local 
conditions  as  to  effectuate  the  purpose  of  the  constitution  to  permit  the 
elective  franchise  to  such  citizens  only  as  may  by  proper  proof  be  shown 
to  possess  the  constitutional  qualifications." 


XI.  Fees,  Percentage,  ob  Allowances  of  Public  Officers. 

*'  The  legislature  shall  not  pass  a  private  or  local  Hll  .  .  .  creating,  increas- 
ing or  decreasing  feeSy  percentages  or  allowances  of  public  officers,  during 
the  term  for  which  said  officers  are  elected  or  appointed," 

Presumption  as  to  operation  of  statute  increasing  or  decreasing  fees.— 
When  an  act  affecting  the  "  allowances "  or  compensation  herein  mentioned 
does  not  in  terms  apply  to  the  officers  holding  office  at  the  time,  the  pre- 
sumption that  the  legislature  intended  it  to  affect  only  future  officeholders 
arises,  thus  removing  the  act  from  the  restriction  placed  by  this  section. 
Beneca  v.  Allen,  (1885)  99  N.  Y.  532,  2  N.  E.  459;  Kerrigan  v.  Force,  (1877) 
68  N.  Y.  381,  affirming  9  Hun  185.  Thus,  in  Kerrigan  v.  Force,  supra, 
wherein  it  was  contended  that  a  statute  (§  2,  ch.  439,  Laws  1876)  "which,  in 
effect,  enacts  that  sales  in  foreclosure  cases,  unless  both  parties  agree  upon 
a  referee,  shall  be  made  by  the  sheriff  of  Kings  county  and  prescribes  his  fees 
on  such  sales,"  was  in  violation  of  this  constitutional  provision,  the  court 
said:  "Upon  the  second  point,  that  the  second  section  of  the  act  increases 
the  fees  of  a  public  officer,  it  is  to  be  observed  that  it  does  not  in  terms  apply 
to  the  sheriff  then  in  office,  and  as  that  section  may  lawfully  operate  to 
affect  the  compensation  of  future  sheriffs,  we  must  presume  that  such  was  the 
intention.  Although  the  sheriff,  then  in  office,  could  not  claim  the  benefit 
of  that  section,  it  is  not,  therefore,  void,  but  will  be  allowed  to  operate  as 
intended." 
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Salary  as  fee,  percentage  or  allowance. —  This  clause  does  not  apply  to 
officers  receiving  fixed  salaries.  It  includes  only  irregular  and  uncertain 
modes  of  compensation.  Mangam  v.  Brooklyn,  (1885)  98  N.  Y.  685,  50  Am. 
Rep.  705. 

Validation  of  claim  to  compensation. —  This  clause  does  not  inhibit  the 
legislature  from  allowing  reasonable  compensation  for  services  rendered  in  a 
case  where  the  compensation  attempted  to  be  provided  by  law  failed  by  reason 
of  the  invalidity  of  the  law  making  the  provision.  Wherefore  the  act  of 
1885  (ch.  2J8,  Laws  of  1885)  ratifying  and  legalizing  the  acts  performed  by 
certain  persons  while  acting  as  captain  and  harbormasters  of  the  port  of 
New  York,  is  not  subject  to  condemnation  under  this  clause  because  it 
provides  for  the  determination  before  the  board*  of  claims  of  the  compensa- 
tion to  be  allowed  for  the  services  rendered  by  them  in  those  capacities. 
Cole  V.  State,  (1886)  102  N.  Y.  48,  6  N.  E.  277.  See  further  as  to  this  point, 
Art.  3,  §§  19  and  28,  art.  8,  §§  9  and  10. 

Commission  under  pre-existing  statute  on  fund  created  during  term  of 
office. —  An  officer  intrusted  with  the  care  and  disbursement  of  funds  is 
entitled  to  the  commission  allowed  thereon  by  a  statute  in  force  prior  to  his 
induction  into  office  even  though  the  funds  were  raised  under  a  special  act 
passed  during  his  term.  The  special  act  of  itself  makes  no  provision  for  an 
increase  in  his  fees  but  merely  affords  the  occasion  therefor.  People  v. 
Archer,  (1910)   142  App.  Div.  71,  126  N.  Y.  S.  750. 

Withdrawal  of  business  to  which  fees  attach, —  A  local  act  (ch.  544,  Laws 
of  1887)  taking  from  the  justices  of  the  peace  of  Mt.  Vernon  and  conferring 
on  the  police  justices  of  that  village  exclusive  jurisdiction  of  all  criminal 
process  within  the  village  limits  is  not  unconstitutional  under  this  clause  as 
decreasing  the  fees  of  the  justices  of  peace.  People  v.  Duffy,  (1888)  49 
Hun  276,  1  N.  Y.  S.  896. 

Decrease  in  fees  exacted  directly  of  taxpayer. —  This  clause  was  not 
designed  to  deprive  the  legislature  of  the  power  to  exempt  taxpayers  from 
the  payment  of  fees  to  public  officers  for  the  performance  of  official  services. 
Accordingly,  a  special  act  abolishing  fees  exacted  in  the  first  instance  from 
the  taxpayer  is  valid  to  the  extent  that  the  taxpayer  is  thereafter  exempt 
even  though  it  takes  effect  during  the  term  of  office  of  an  officer  entitled  to 
the  fee.    People  v.  Lee,  (1882)  28  Hun  469. 

Officers  of  municipal  corporation  as  **  public  officers." —  The  legislature  has 
power  to  pass  special  acts  amending  municipal  charters.  It  may  therefore 
regulate  the  compensation  of  such  municipal  offices  as  are  not  treated  under 
general  laws  and  such  regulation  is  not  invalid  because  effective  during  the 
terms  of  incumbents  thereof.  Thus,  chapter  459,  Laws  of  1877,  by  virtue  of 
which  the  common  council  of  Brooklyn  reduced  the  annual  compensation  of 
the  patrolmen  of  that  city  from  $1,100  to  $1,000  is  valid.  Shanley  v. 
Brooklyn,  (1883)  30  Hun  396.  It  has  been  assumed,  however,  that  a  city 
attorney  is  a  "  public  officer  "  within  the  meaning  of  this  prohibition.  People 
▼.  Lee,  (1882)  28  Hun  469. 


XII.  Right  to  Lay  Down  Eailboad  Tracks. 

*'  The  legialature  shall  not  pass  a  private  or  local  hill  ,  .  .  grafting  to  any 
corporation,,  association  or  individual,  the  right  to  lay  dovm  railroad 
tracks.** 

Delegation  of  discretionary  power  to  grant  right  to  lay  tracks. —  The  legis- 
lature may  by  special  enactment  delegate  to  proper  authorities  a  discretion- 
ary power  to  permit  the  construction  and  operation  of  a  railroad  without 
contravening  this  provision.  Kuhn  v.  Knight,  (1906)  115  App.  Div.  837, 
101  N.  Y.  S.  1,  affirmed  in  (1907)   190  N.  Y.  339,  83  N".  E.  293. 
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Application  of  clause  to  municipality. —  This  clause  has  no  application  to 
a  municipality  and  does  not  prohibit  a  special  act  granting  to  a  city  the  right 
to  construct  a  subway.  Sun  Printing,  etc.,  Ass'n  v.  New  York,  (1897) 
152  N.  Y.  257,  46  N.  E.  499,  37  L.  R.  A.  788,  affirming  8  App.  Div.  230, 
40  N.  Y.  S.  €07.  To  the  same  effect  see  Admiral  Realty  Co.  v.  New  York, 
(1912)  206  N.  Y.  110,  99  N.  E.  241,  Ann.  Cas.  1914A  1054,  affirming  151  App. 
Div.  883,  135  N.  Y.  S.  1097.  Compare  People  v.  Loew,  (1886)  102  N.  Y.  471, 
7  N.  E.  297,  reversing  39  Hun  49. 

Experimental  railroad. —  A  railroad  to  be  devoted  to  experimental  pur- 
poses is  a  railroad  within  the  meaning  of  the  prohibition  of  this  clause, 
and  the  right*  to  lay  tracks  therefor  cannot  be  granted  by  a  special  or  local 
act.  Wherefore  a  special  act  (ch.  554,  Laws  of  1885)  authorizing  the  con- 
struction of  an  elevated  railroad  for  the  purpose  of  inventing  or  discovering 
improvements  which  will  render  existing  railways  of  that  nature  less  offensive, 
is  unconstitutional  and  void.  People  v.  Loew,  (1886)  102  N.  Y.  471,  7  N.  E. 
297,  reversing  39  Hun  490. 

Subway. —  The  power  "  to  construct,  maintain  and  operate  an  underground 
railway  for  the  transportation  of  passengers  and  property  *'  cannot  be  con- 
ferred on  a  corporation  by  a  local  bill  (ch.  185,  Laws  1873).  Astor  v.  New 
York  Arcade  R.  Co.,   (1889)    113  N.  Y.  93,  20  N.  E.  594,  2  L.  R.  A.  789. 

Additional  parallel  tracks. —  Apparently,  a  company  having  the  right  to 
lay  tracks  may  not  be  empowered  by  special  act  to  lay  additional  tracks 
parallel  thereto.  Such  an  act  would  be  violative  of  this  clause.  Auchincloss 
V.  Metropolitan  Elevated  R.  Co.,  (1902)  69  App.  Div.  63,  74  N.  Y.  S.  534. 

Regulation  of  right  to  lay  tracks. —  This  clause  is  not  designed  to  inhibit 
special  acts  regulating  existing  rights  to  lay  tracks.  Bohmer  v.  Haffen, 
(1900)  161  N.  Y.  390,  55  N.  E.  1047,  affirming  35  App.  Div.  381,  54  N.  Y.  S. 
1030;  Matter  of  Gilbert  EL  R.  Co.,  (1877)  70  N.  Y.  361,  affirming  9  Hun 
303;  In  re  New  York  El.  R.  Co.,  (1877)  70  N.  Y.  327;  Auchincloss  v.  Metro- 
politan Elevated  R.  Co.,  (1902)  69  App.  Div.  63,  74  N.  Y.  S.  534.  See  also 
In  re  Third  Ave.  R.  Co.,  (1890)  121  N.  Y.  536,  24  N.  E.  951,  9  L.  R.  A.  124, 
reversing  56  Hun  537,  9  N.  Y.  S.  833.  But  the  legislature  cannot  under  the 
guise  of  regulation  grant  a  new  and  independent  right  to  lay  tracks.  Bohmer 
V.  HaflFen,  (1906)  161  N.  Y.  390,  55  N.  E.  1047,  affirming  35  App.  Div.  381,  64 
N.  Y.  S.  1030;  In  re  New  York  El.  R.  Co.,  (1877)  70  N.  Y.  327;  Matter  of 
Gilbert  El.  R.  Co.,  (1877)  70  N.  Y.  361,  affirming  9  Hun  303;  In  re  Brooklyn, 
etc.,  R.  Co.,  (1878)  75  N.  Y.  335.  See  also  Auchincloss  v.  Metropolitan 
Elevated  R.  Co.,  (1902)  69  App.  Div.  63,  74  N.  Y.  S.  634. 

Consolidation  of  existing  companies. —  Acts  authorizing  the  consolidation 
of  one  railroad  company  with  other  existing  companies  within  a  specified 
territory  are  not  inhibited  even  though  the  consolidation  operates  to  transfer 
to  the  consolidated  company  the  rights  of  the  constituent  companies  to  lay 
tracks.  Such  acts  do  not  operate  to  grant  any  new  right  to  lay  tracks  but 
merely  regulate  existing  rights  to  that  privilege.  In  re  New  York  El.  R.  Co., 
(1877)  70  N.  Y.  327,  affirming  7  Hun  239;  Bohmer  v.  Haffen,  (1900)  161 
N.  Y.  390,  55  N.  E.  1047,  affirming  35  App.  Div.  381,  54  N.  Y.  S.  1030. 

Right  to  use  new  motive  power. —  By  virtue  of  its  power  to  regulate  exist- 
ing franchises,  the  legislature  may  authorize  a  railroad  corporation  to  use  a 
new  and  different  motive  power  in  the  operation  of  its  road.  That  authoriza- 
tion does  not  contravene  this  clause.  In  re  New  York  El.  R.  Co.,  (1877)  70 
N.  Y.  327,  affirming  7  Hun  239.  See  also  In  re  Third  Ave.  R.  Co.,  (1890) 
121  N.  Y.  536,  24  N.  E.  951,  9  L.  R.  A.  124,  reversing  56  Hun  537,  9  N.  Y.  S. 
833. 

.  Waiver  of  forfeiture  of  railroad  company's  franchise. —  "A  bill  may  be 
passed  waiving  a  forfeiture  of  corporate  rights.  Such  a  bill  would  confer  no 
new  rights  upon  the  corporation,  but  would  simply  be  a  surrender  or  waiver 
by  the  sovereign  of  its  right  to  claim  the  forfeiture.  A  bill  may  be  passed  to 
extend  the  time  within  which  corporate  rights  may  be  exercised.     Such  a  bill 
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would  give  no  new  substantial  rights,  but  would  simply  extend  the  tiae 
within  which  rights  previously  granted  could  be  exercised."  In  re  New  York 
El.  R.  Co.,  (1877)  70  N.  Y.  327. 

Rehabilitation  of  defunct  railroad  corporation. —  Though  the  legislature 
may  waive  a  cause  of  forfeiture  existing  against  a  railroad  corporation,  it 
cannot  by  special  act  revive  and  rehabilitate  and  revest  with  the  power  to  lay 
tracks  a  corporation  that  has  ceased  to  exist  and  has  definitely  lost  its  cor- 
porate power.  Such  revival  and  rehabilitation  would  be  tantamount  to  the 
creation  of  a  new  corporation  and  to  a  grant  to  it  of  the  right  to  lay  tracks. 
Farnham  V.  Benedict,  (1887)  107  K  Y.  159,  13  N.  E.  784,  reversing  39  Hun 
22;  In  re  Brooklyn,  etc.,  R.  Co.,  (1878)  75  N.  Y.  335.  Thus  the  act  of  1878 
(ch.  206,  Laws  of  1878),  purporting  to  amend  the  act  of  1874  (ch.  575,  Laws 
of  1874),  in  relation  to  the  Brooklyn,  Winnfield  and  Newtown  Railway  Com- 
pany, by  extending  the  time  in  which  that  company  is  required  to  finish  and 
put  in  operation  its  road  to  five  years  from  the  passage  of  the  act,  is  void. 
Matter  of  Brooklyn,  etc.,  R.  Co.,  supra. 


XIII.  Exclusive  Privilege,  Immunity  or  Monopoly. 

**The  legislature  shall  not  pa^s  a  private  or  local  hill  .  .  .  granting  to  any 
private  corporation,  Orssociation  or  individual  any  exclusive  privilege,  im- 
munity or  franchise  whatever." 

1.  Generally,  340. 

2.  Grants  Held  Exclusive,  341. 

3.  Gram,t  Held  Not  Exclusive,  342. 


1.  OeneraMy. 

Aim  of  clause. —  "The  constitutional  prohibition  was  evidently  aimed  at 
monopolies.  At  granting  to  corporations  or  individuals  not  merely  privileges 
and  franchises  not  possessed  by  others,  but  the  right  to  exclude  others  from 
the  exercise  or  enjoyment  of  like  privileges  or  franchises."  In  re  Union  Ferry 
Co.,  (1885)  98  N.  Y.  139,  reversing  32  Hun  82. 

Meaning  of  "exclusive." — "The  grant  of  a  particular  power  to  a  private 
corporation  is  not  *  exclusive '  simply  because  the  same  power  is  not  possessed 
by  other  corporations,  so  long  as  there  is  nothing  to  prevent  the  granting  of 
such  power  to  any  other  corporation.  The  constitution  itself  makes  this 
distinction  manifest.  Article  8,  section  1,  provides  for  the  formation  of 
corporations  under  general  laws,  but  prohibits  their  being  created  by  special 
act,  except  for  municipal  purposes,  '  and  in  cases  where,  in  the  judgment  of 
the  legislature,  the  objects  of  the  corporation  cannot  be  attained  under 
general  laws.'  The  legislature  is  thus  left  at  liberty  to  determine  in  what 
cases  special  charters  shall  be  granted,  and  the  object  of  such  a  special 
charter  must  necessarily  be  to  confer  upon  the  corporation,  powers  or  fran- 
chises not  possessed  by  other  corporations;  otherwise  there  would  be  no  need 
of  creating  them.  But  such  special  powers  are  not  necessarily  *  exclusive.* 
Special  charters  are  still  subject  to  the  prohibition  against  granting  'exclu- 
sive* franchises,  and  neither  under  a  special  charter  or  a  general  law  could 
a  corporation  or  class  of  corporations  be  vested  with  any  privilege,  immunity 
or  franchise  which  is  '  exclusive '  in  the  proper  sense  of  the  term.  The  word 
*  exclusive '  is  derived  from  *  ex,'  out,  and  '  claudere,*  to  shut.  An  act  does 
not  grant  an  exclusive  privilege  or  franchise  unless  it  shuts  out  or  excludes 
others  from  enjoying  a  similar  privilege  or  franchise."  Per  Rapallo,  J.,  In  re 
Union  Ferry  Co.,  (1885)  98  N.  Y.  139,  reversing  32  Hun  82.  The  exclusive- 
ness  prohibited,  too,  is  one  that  results  from  the  terms  of  the  grant  and  not 
from  the  nature  of  the  thing  granted.    "  V^ere,  from  the  nature  of  the  case, 
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it  is  impossible  that  the  right  or  power  should  be  possessed  or  employed  by 
more  tl^n  one  party,  and  it  is  important  to  the  public  interest  that  it  should 
exist  and  be  exercised  by  some  one,  the  state  must  necessarily  have  the 
authority  to  select  the  grantee.  In  such  a  case  the  exclusiveness  is  not  pro- 
duced by  the  grant,  but  results  from  the  nature  of  the  thing  granted.  .  .  .  The 
•  exclusion  of  others  from  the  enjoyment  of  rights  or  privileges  similar  to  those 
bestowed  upon  the  particular  grantee  must,  in  order  to  come  within  the  con- 
stitutional prohibition,  result  from  the  provisions  of  the  grant  and  not  from 
the  inherent  nature  of  the  right  granted."  Per  Rapallo,  J.,  In  re  Union  Ferry 
Co.,  (1885)  98  N.  Y.  139,  reversing  32  Hun  82;  In  re  New  York  El.  R.  Co., 
(1877)  70  N.  Y.  327,  affirming  7  Hun  239;  Long  Sault  Development  Co.  v. 
Kennedy,  (1913)  158  App.  Div.  398,  143  N.  Y.  S.  454,  affirmed  (1914)  212 
N.  Y.  1,  105  K  E.  849;  Ann.  Cas.  1915D  66.  Thus  the  provision  of  the 
Rapid-Transit  Act  of  1875  (§36)  authorizing  elevated  roads  in  actual  opera- 
tion at  the  time  of  the  passage  of  the  act,  to  construct  connections  with  other 
roads,  and  with  depots  and  ferries,  upon  routes  designated  by  the  com- 
missioners, whose  appointment  was  directed  by  the  act  do  not  confer  on  any 
railroad  the  exclusive  right  to  any  street  for  the  use  of  its  road  and  are  not 
therefore  unconstitutional  even  though  the  locality  and  necessity  of  the  case 
be  such  that  but  one  road  can  be  built  in  any  street.  Matter  of  New  York 
E^  R.  Co.,  supra. 

Agency  of  municipality  as  private  corporation. —  A  grant  of  a  power  or 
privilege  to  an  agency  of  a  municipality  to  be  exercised  not  for  its  exclusive 
benefit  but^  for  the  benefit  of  the  municipality  is  not  a  grant  to  a  private 
corporation,  association  or  individual  within  the  meaning  of  this  clause. 
Thus,  the  act  of  1882  (ch.  259,  Laws  of  1882)  "to  provide  additional  ferry 
slips  and  facilities  in  New  York  City  "  which  authorizes  the  lessees  of  certain 
municipal  ferries  to  acquire  by  condemnation  the  right  to  use  certain  property 
and  which  secures  to  the  city  the  permanent  ownership  of  the  rights  so 
acquired  is  valid.  The  act  should  not  be  construed  as  conferring  a  privilege 
on  the  particular  lessee  operating  the  ferry  at  the  time  of  the  passage  of  the 
act.  That  lessee  in  proceeding  under  the  act  is  only  the  agent  of  the  munici- 
pality ;  and  whatever  rights  it  acquires  as  such  agent  expire  with  the  termina- 
tion of  the  lease.  "  The  authority  to  institute  the  proceedings  might  well 
have  been  conferred  directly  upon  the  corporation  of  the  city  of  New  York, 
but  that  would  have  involved  the  necessity  of  an  advance  by  the  city  of  the 
cost  of  obtaining  the  increased  facilities.  This  necessity  was  obviated  by 
selecting  the  lessees  of  the  ferry,  for  the  time  being,  as  the  agents  through 
whom  the  power  of  eminent  domain  should  be  exercised,  and  they  were  not 
only  empowered,  but  required,  to  perform  that  duty  and  incur  the  necessary 
outlay,  being  indemnified  by  the  incidental  advantage  they  would  obtain 
in  the  increase  of  their  facilities  while  their  occupation  should  continue,  and 
the  reimbursement  of  their  expenditure  by  being  compensated  for  the 
property  by  the  lessees  who  should  succeed  them."  In  re  Union  Ferry  Co., 
(1885)  98  N.  Y.  139,  reversing  32  Hun  82. 

Construction  of  general  exemptions  from  taxation. —  The  Tax  Law  of  1896 
was  enacted  in  furtherance  of  the  policy  of  this  clause;  and  subdivision  7, 
section  4,  making  general  provisions  for  the  exemption  from  taxation  of 
corporations  organized  for  charitable  purposes  should  be  construed  to  repeal 
prior  enacted  special  laws  exempting  the  property  of  particular  charitable 
corporations.  In  re  Huntington,  (1901)  168  N.  Y.  399,  61  N.  E.  643,  modify- 
ing 62  App.  Div.  9G,  70  N.  Y.  S.  853. 

2.  Grants  Held  Exclusive. 

Fishing  privilege. —  Under  this  provision  the  state  has  no  power  to  grant 
to  an  owner  of  upland  abutting  on  a  navigable  part  of  the  river  the  exclu- 
sive privilege  of  fishing  in  front  of  such  upland  as  a  grant  of  that  nature  would 
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deprive  every  other  person,  without  due  process  of  law,  of  his  common  right 
to  tish  there.  Slingerland  v.  International  Contracting  Co.,  (1899)  43  App. 
Div.  215,  60  N.  Y.  S.  12,  affirmed,  (1901)  169  N.  Y.  60,  61  N.  E.  995,  56 
L.  R.  A.  494.  See  also  Rockefeller  v.  Lamora,  (1903)  85  App.  Div.  254,  83 
N.  Y.  S.  289. 

Right  to  keep  unlicensed  dog. —  Chapter  448,  Laws  of  1896,  requiring  every  • 
person  who  owns  or  harbors  a  dog  in  a  city  of  a  specified  population  to  pay  a 
license  fee  to  the  society  of  such  city  for  the  prevention  of  cruelty  to  animals 
•  but  empowering  such  societies  to  keep  and  harbor  dogs  without  paying  any 
license,  grants  an  exclusive  privilege  and  immunity  in  violation  of  this  section 
inasmuch  as  the  statute  for  the  incorporation  of  such  societies  permits  the 
incorporation  of  but  one  in  any  county.  Fox  v.  Mohawk,  etc.,  Humane  Soc, 
(1901)  165  N.  Y.  517,  59  N.  E.  353,  80  A.  S.  R.  767,  51  L.  R.  A.  681,  affirming 
25  App.  Div.  26,  48  N.  Y.  S.  625. 

Privilege  of  trade. —  A  statute  (Laws  1883,  ch.  278)  authorizing  a  park 
association  to  purchase  and  deal  in  provisions  and  other  commodities  for 
supplying  lessees  and  visitors  and  to  maintain  stores  and  shops  for  that  pur- 
pose and  empowering  the  association  to  authorize  others  to  engage  in  such 
pursuits  in  the  park,  and  to  make  and  maintain  regulations  therefor,  if  con- 
strued to  give  the  association,  its  agents  or  licensees,  the  exclusive  privilege 
of  dealing  in  merchandise  and  supplies  within  the  limits  of  the  park,  is  viola- 
tive of  this  section.  Thousand  Island  Park  Ass'n  v.  Tucker,  (1903)  173  N.  Y. 
203,  65  N.  E.  975,  60  L.  R.  A.  786,  reversing  59  App.  Div.  627,  69  N.  Y.  S. 
1149. 

3.  Grants  Held  Not  Exclusive, 

Consolidation  of  corporations. —  The  privilege  conferred  by  chapter  340  of 
the  Laws  of  1892,  authorizing  the  consolidation  of  the  railroad  company 
organized  under  chapter  361  of  the  Laws  of  1863  with  any  street  surface  rail- 
road company  within  specified  limits,  is  an  exceptional,  but  not  an  exclusive 
one  within  the  meaning  of  this  section.  Bohmer  v.  Haffen,  (1900)  161  N.  Y. 
390,  55  N.  E.  1047,  affirming  35  App.  Div.  381,  54  N.  Y.  S.  1030. 

Alteration  of  charter  obligation  of  corporation. —  A  special  act,  chapter 
231,  Laws  of  1893  confirming  a  contract  between  the  city  of  Binghamton  and 
certain  railroad  companies  whereby  the  latter,  in  lieu  of  the  obligation  imposed 
by  their  charters  to  keep  in  repair  the  portions  of  the  public  highway  occu- 
pied by  their  tracks,  agreed  to  pay  to  the  city  one-fifth  of  the  net  cost  of 
laying  new  pavement  between  its  tracks  does  not  grant  an  exclusive  privilege 
in  violation  of  this  section.  Davidge  v.  Common  Council,  ( 1901 )  62  App.  Div. 
525,  72  K  Y.  S.  282. 

Exemption  of  corporation  from  statutory  restriction. —  The  legislature 
may  grant  such  powers  as  it  chooses  to  corporations  which  it  has  organized; 
and  the  fact  that  a  restriction  is  placed  on  one  corporation  and  not  on  another 
is  not  a  grant  of  an  exclusive  privilege  to  the  unrestricted  corporation.  Thus 
section  96  of  the  Insurance  Law,  which  limits  the  amount  of  new  business 
which  a  domestic  insurance  corporation  may  do  yearly,  is  not  void  because 
corporations,  one-half  of  whose  outstanding  insurance  at  a  certain  date  con- 
sists of  industrial  insurance,  are  excepted  from  its  operation.  Bush  v. 
New  York  Life  Ins.  Co.,  (1909)  135  App.  Div.  447,  119  N.  Y.  S.  796.  Similarly, 
chapter  322  of  the  Laws  of  1895,  providing  that  "no  factory,  engine-room  or 
electrical  station  shall  use  what  is  known  as  soft  coal  for  fuel  in  the  fur- 
naces of  such  factories,  engine-room  or  electrical  stations,  within  a  radius 
of  four  miles  of  the  city  hall  in  the  city  of  Brooklyn,  except  for  the  purpose 
of  heating  or  welding  iron  or  steel,"  does  not  grant  "  an  exclusive  privilege 
to  persons  and  corporations  engaged  in  the  business  of  heating  and  welding 
iron  and  steel."  "  The  statute  does  not  grant  to  any  one  the  right  to  use 
soft  coal.     These  words,  'except  for  the  purpose  of  heating  or  welding  iron 
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or  steel/  are  used  in  the  act  as  an  exception  to  cases  covered  by  it.  They 
are  simply  restrictive  of  the  operation  of  the  statute."  Brooklyn  v.  Nassau 
Electric  R.  Co.,  (1899)  44  App.  Div.  462,  61  N.  Y.  S.  33. 

Right  to  use  particular  motive  power  in  operating  railroad.— The  act  of 
1876  (ch.  187)  authorizing  the  Long  Island  Railroad  Co.,  to  use  steam  as  the 
motive  power  for  the  operation  of  its  road  did  not  grant  an  exclusive 
privilege.  "The  monopoly  lay,  if  anywhere,  in  the  original  grant  of  the 
right  to  build  the  road  along  its  chosen  line.  The  machinery  it  should  use, 
the  power  it  should  adopt,  were  but  incidents  of  the  right."  People  v. 
Brooklyn,  etc.,  R.  Co.,   (1882)   89  N.  Y.  75. 

Right  of  eminent  domain. —  '*  The  delegation  to  a  corporation  of  the  power 
to  acquire  title  to  land  for  public  purposes  is  not  a  grant  of  an  *  exclusive ' 
privilege,  for  the  same  delegated  power  may  be  conferred  upon  any  corporation 
to  whom  the  legislature  may  see  fit  to  intrust  it,  and  where  a  corporation 
is  organized  under  a  general  law  which  does  not  delegate  that  power,  there 
is  nothing  in  the  constitution  which  prevents  the  legislature  from  conferring 
it  in  that  particular  case,  if  the  needs  of  the  public  require  it."  Since,  too, 
the  exclusiveness  inhibited  is  one  resulting  from  the  terms  of  a  grant,  the 
designation  in  the  act  of  the  property  to  be  condemned  does  not  render  the 
right  to  condemn  exclusive  on  the  theory  that  no  one  but  the  grantee  of  the 
power  can  take  that  property.  In  re  Union  Ferry  Co.,  (1885)  98  N.  Y.  139, 
reversing  32  Hun  82.  See  also  Oneonta  Light,  etc.,  Co.  v.  Schwarzenback, 
(1914)    164  App.  Div.  548,  160  N.  Y.  S.  76. 

Appropriation  of  public  funds. —  A  gift  by  the  state  of  money  is  in  no  sense 
an  exclusive  privilege.  Subject  to  other  constitutional  provisions  the  state  may 
give  or  not  as  it  pleases.  It  may  give  the  same  amount  to  another  or  to  a 
hundred  others.  The  phrase  "was  intended  to  describe  grants  in  the  nature 
of  monopolies,  of  such  inherent  or  statutory  character  as  to  make  impossible 
the  coexistence  of  the  same  right  in  another,  and  the  language  has  no  applica- 
tion to  the  case  of  an  appropriation  of  public  money  or  to  the  proceeds  of 
a  tax  to  public  uses  or  for  a  public  purpose."  The  provisions  of  the  acts 
(ch.  633,  Laws  1866,  as  amended  by  ch.  962,  Laws  1867,  ch.  297,  Laws  1870, 
ch.  64,  Laws  1877,  and  chap.  89,  Laws  1879)  requiring  the  agents  of  foreign 
fire  insurance  companies  doing  business  in  the  city  of  New  York,  to  pay  to 
the  Exempt  Firemen's  Fund  a  percentage  upon  the  gross  premiums  received  by 
them  for  insurance  upon  property  in  that  city,  are  not,  therefore,  violative  of 
this  section  as  the  said  provisions  grant  no  franchise,  immunity  or  "  exclusive  " 
privileges.  Exempt  Firemen's  Benev.  Fund  v.  Roome,  (1883)  93  N.  Y.  313,  45 
Am.  Rep.  217,  affirming  29  Hun  391. 

Power  to  license  to  practice  of  profession. —  Section  196,  chapter  45  of 
Consolidated  Laws  making  provision  for  licensing  without  examination  those 
who  held  a  license  to  practice  dentistry  granted  by  the  board  of  dental 
examiners  of  another  state  and  indorsed  by  the  Dental  Society  of  the  State 
of  New  York  should  be  construed  as  imposing  a  duty,  rather  than  as  confer- 
ring a  privilege,  upon  the  derital  society  and  is  therefore  not  void  under  this 
clause.  People  v.  Griswold,  (1914)  213  N.  Y.  92,  106  N.  E.  929,  L.  R.  A.  1915D 
538,  affirming  151  App.  Div.  933,  135,  N.  Y.  S.  1132. 

Right  to  use  public  market. —  An  act  (ch.  191,  Laws  of  1886)  providing 
for  the  establishment  and  maintenance  in  the  city  of  New  York,  of  a  public 
market  place  for  the  use  of  farmers  and  market  gardeners  offering  certain 
products  for  sale,  is  not  objectionable  as  bestowing  an  exclusive  privilege.  The 
market  is  for  the  benefit  of  the  public  though  its  use  for  the  purposes  of 
selling  is  limited  to  a  particular  class  of  producers.  In  re  Cooper,  (1882) 
28  Hun  515. 

Exclusive  contract  for  removal  of  garbage. —  A  municipality  is  competent 
in  the  exercise  of  its  police  power  to  make  provision  for  the  disposition  of 
the  garbage  and  refuse  within  its  limits ;  and  where  for  the  purpose  of  making 
an  appropriate  disposition  it  contracts  with  one  concern  to  the  exclusion  nf  all 


Digitized  by  VjOOQIC 


344     CONSTITUTION  OF  STATE  OF  NEW  YORK 

Art.  Ill,  {  18  Private  or  Local  Bills 

others  and  of  all  individuals  for  the  removal  of  such  garbage,  its  action  in  so 
doing  does  not  confer  an  exclusive  privilege  on  the  concern  contracted  with. 
Thus,  an  ordinance  regulating  the  gathering  of  garbage,  letting  the  contract 
therefor,  and  cancelling  all  permits  theretofore  issued,  enacted  by  the  city  of 
Rochester,  pursuant  to  authority  conferred  by  sections  85  and  236  of  its 
charter  (L.  1907,  ch.  755),  is  not  invalid.  Rochester  v,  Gutberlett,  (1914)  211 
N.  Y.  309,  105  N.  £.  548,  L.  R.  A.  1915D  209,  Ann.  Gas.  1915C  483. 


XIV.  Exemption  prom  Taxation. 

"  The  legislature  shall  not  pass  a  private  or  local  hill  .  .  .  gra/mting  to  any 
person,  association,  firm  or  corporation  a/n  exemption  from  taooation  on 
real  or  personal  property,** 

This  provision  has  no  retroactive  operation  and  does  not  impair  exemp- 
tions granted  prior  to  its  adoption  by  special  act.  Thus,  it  leaves  untouched 
chapter  620  of  the  Laws  of  1897,  a  special  act  exempting  from  taxation  prop- 
erty owned  by  the  Montefiore  Home.  Montefiore  Home  v.  Prendergast, 
(1913)   159  App.  Div.  644,  144  N.  Y.  S.  953. 


XV.  Bridges;  Bridge  Companies. 

**  The  legislature  shall  not  pass  a  private  or  local  hill  .  .  .  providing  for 
huildmg  bridges,  and  chartering  companies  for  such  purposes,  except  on 
the  Hudson  river  helow  Waterford,  <md  on  the  East  river,  or  over  the 
waters  forming  a  part  of  the  boundaries  of  the  State" 

Pa3anent  for  bridges  already  built. —  An  act  (ch.  205,  Laws  1887)  pro- 
viding for  the  payment  for  a  bridge  **  already  constructed  "  is  not  within  the 
inhibition  of  this  clause.  Wrought-lron  Bridge  Co.  v.  Attica,  (1888)  49 
Hun  513,  2  N.  Y.  S.  359,  affirmed  in  (1890)    119  N.  Y.  204,  23  N.  E.  542. 

Grant  of  new  right  to  construct  bridge  under  guise  of  waiver  of  existing 
right. —  While  the  legislature  may  doubtless  waive  a  forfeiture  of  a  right 
to  construct  a  bridge,  it  cannot,  under  the  guise  of  waiver,  and  the  semblance 
of  reviving  a  forfeited  charter,  grant  by  special  act  a  new  and  distinct  right 
to  construct  a  bridge.  Thus,  a  special  act  (ch.  392,  Laws  of  1885)  pur- 
porting only  to  waive  the  forfeiture  by  a  bridge  company  of  a  right  to  build 
an  ordinary  bridge  for  the  passage  of  ''persons,  animals,  carriages,  and 
vehicles"  but  conferring  on  the  bridge  company  the  right  to  build  a  bridge 
for  railroad  traffic  is  void,  the  right  to  construct  a  railroad  bridge  being 
distinct  from  that  originally  granted  to  construct  a  bridge  for  ordinary  travel. 
Matter  of  New  York,  etc.,  Bridge  Co.,   (1889)  54  Hun  400,  7  N.  Y.  S.  445. 

The  act  of  iSgi  (ch.  290,  Laws  of  1891*),  which  authorizes  and  empowers 
the  boards  of  supervisors  of  the  counties  of  Kings  and  Queens  to  build  a 
bridge,  at  a  point  specified,  over  navigable  waters  dividing  .the  two  counties 
is  in  contravention  of  this  section  and  imposes  no  duty  on  the  supervisors 
to  erect  the  bridge.  People  v.  Queens  County,  (1894)  142  N.  Y.  271,  36 
N.  E.  1062,  reversing  71  Hun  97,  24  N.  Y.  S.  663. 


XVI.  Street  Railroads. 

'  No  loAJD  shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one-half  in 
value  of  the  property  bounded  on,  and  the  consent  also  of  the  local 
authorities  having  the  control  of,  that  portion  of  a  street  or  highAJimy  u/pon 
which   it   is  proposed   to   construct   or  "operate  such  rtUlroad   be  first 
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ohtained,  or  in  case  the  consent  of  such  property  ovmers  cannot  he 
obtained,  the  Appellate  Division  of  the  Supreme  Court,  in  the  department 
in  which  it  is  proposed  to  he  constructed,  moAf,  upon  application,  appoint 
three  commissioners  who  shall  determine,  after  a  hearing  of  all  parties 
interested,  whether  such  railroad  ought  to  he  constructed  or  operated, 
a/nd  their  determination,  confirmed  hy  the  court,  may  he  taken  in  lieu  of 
the  consent  of  the  property  owners,'* 

1.  Generally,  345. 

2.  Consent  of  abutting  owners,  348. 

3.  Consent  of  local  authorities,  349. 

4.  Appointment  a/nd  report  of  commissioners;  confirmation  hy  court,  361. 


1.  Oenerally. 

Consents  as  property  within  article  i,  section  6. —  The  consents  here  pro- 
vided for,  when  regularly  obtained  by  a  railroad  corporation,  are  the  muni- 
ments of  title  to  the  right  to  lay  tracks  in  the  street  or  streets  to  which  they 
relate.  A  lawful  transferee  thereof  would  be  entitled  to  the  enjoyment  of 
the  rights  which  they  secure.  Such  consents  are  therefore  property  within 
the  meaning  of  article  1,  section  6,  and  a  corporation  cannot  be  deprived  of 
them  save  pursuant  to  due  process  of  law.  People  v.  O'Brien,  (1888)  111 
N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun  619, 
10  N".  Y.  St.  Rep.  696.  See  also  Heerwagen  v.  Crosstown  St.  R.  Co.,  (1904) 
179  N.  Y.  99,  71  N.  E.  729,  modifying  90  App.  Div.  275,  86  N.  Y.  S.  218; 
Ingersoll  v.  Nassau  Electric  R.  Co.,  (1899)  157  N.  Y.  453,  52  N.  E.  545,  43 
L.  R.  A.  236,  affirming  89  Hun  213,  34  N.  Y.  S.  1044;  Adee.v.  Nassau  Electric 
R.  Co.,  (1901)  65  App.  Div.  529,  72  N.  Y.  S.  992,  affirmed,  (1902)  173  N.  Y. 
580,  65  N.  E.  1113.  Accordingly,  the  court  in  People  v.  O'Brien,  supra,  held 
unconstitutional  and  void  the  sale  of  the  consent  held  by  the  Broadway 
Surface  R.  Co.  In  that  case  these  remarks  were  made:  "These  consents 
were  the  muniments  of  title  to  the  enjoyment  of  the  rights  acquired  there- 
under by  the  railroad  corporation,  and  could  not  be  lawfully  retained  in 
existence  or  transferred  except  by  its  consent,  manifested  in  some  of  the 
ways  provided  by  law.  Their  possession  by  any  lawful  transferee  would 
entitle  him  to"  the  exercise  and  use  of  the  right  thereby  conferred.  The 
attempt  to  transfer  them  to  a  third  party  by  the  mere  force  of  the  statute, 
without  the  consent  or  knowledge  of  their  lawful  owners,  was  an  effort  to 
change  their  ownership  without  due  process  of  law."  See  also  notes  under 
Railroad  Law. 

£ffect  of  provision  on  pre-existing  statute. —  These  provisions  have  relation 
solely  to  legislation  passed  subsequent  to  its  adoption.  Statutory  enact- 
ments in  existence  prior  to  that  time  are  not  affected.  People  v.  Brooklyn, 
etc.,  R.  Co.,  (1882)  89  N.  Y.  75;  Ingersoll  v.  Nassau  Electric  R.  Co.,  (1899) 
157  N.  Y.  463,  52"  N.  E.  545,  43  L.  R.  A.  236,  affirming  89  Hun  213,  34 
N.  Y.  S.  1044,  and  distinguishing  Colonial  City  Traction  Co.  v.  Kingston 
City  R.  Co.,  (1897)  153  N.  Y.  540,  47  N.  E.  810;  Matter  of  Gilbert  El.  R. 
Co.,  (1877)  70  N.  Y.  361,  affirming  9  Hun  303;  Roddy  v.  Brooklyn  City, 
etc.,  R.  Co.,  (1898)  32  App.  Div.  311,  62  N,  Y.  S.  1025.  Thus,  the  pro- 
vision of  chapter  218  of  Laws  of  1839,  that  "  it  sh^^ll  be  lawful  for  any  rail- 
road corporation  to  contract  with  any  other  railroad  corporation  for  the  use 
of  their  respective  roads,  and  thereafter  to  use  the  same  in  such  manner 
as  may  be  prescribed  in  such  contract,"  is  not  unconstitutional  hereunder. 
Ingersoll  y.  Nassau  Electric  R.  R.  Co.,  supra. 
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"The  plain  purpose  of  the  constitution  in  requiring  the  consent  of  the 
local  authorities  and  of  property-owners  to  the  construction  of  a  street  rail- 
road, was  the  protection  of  public  and  private  interests  against  hostile  and 
injurious  legislation,  and  to  prevent  the  appropriation  of  highways  to  rail- 
road uses  by  legislative  grant,  without  consulting  the  interests  of  the 
locality.'  Per  Andrews,  J.,  in  In  re  Thirty-fourth  St.  R.  Co.,  (1886)  102 
N.  Y.  343,  7  N.  E.  172,  reversing  37  Hun  442;  Manhattan  Bridge  Three  Cent 
Line  v.  Brooklyn  Heights  R.  Co.,  (1913)  159  App.  Div.  567,  144  N.  Y.  S. 
523;  New  York,  etc.,  R.  Co.  v.  O'Brien,  (1907)  121  App.  Div.  819,  106 
N.  Y.  S.  909;  Barney  v.  New  York,  (1903)  83  App.  Div.  237,  82  N.  Y.  S. 
124;  In  re  Kings  County  El.  R.  Co.,  (1888)  20  Hun  217,  appeal  dismissed, 
( 1880)  82  N.  Y.  95.  "  To  meet  the  contingency  of  an  unreasonable  opposi- 
tion on  the  part  of  property  owners  a  tribunal  was  authorized  to  be 
created  to  determine  whether  the  public  interests  required  the  construc- 
tion of  the  proposed  road,  whose  determination  in  its  favor,  when  con- 
firmed by  the  court,  was  to  stand  as  a  substitute  for  such  consent."  Per 
Andrews,  J.,  in  In  re  Thirty-fourth  St.  R.  Co.,  (1886)  102  N.  Y.  343,  7  N.  E. 
172,  reversing  37  Hun  442;  Kittinger  v.  Buffalo  Traction  Co.,  (1899)  160 
N.  Y.  377,  54  N.  E.  1081,  affirming  25  App.  Div.  329,  49  N.  Y.  S.  713;  Man- 
hattan Bridge  Three  Cent  Line  v.  Brooklyn  Heights  R.  Co.,  (1913)  159  App. 
Div.  567,  144  N.  Y.  S.  523;  New  York,  etc.,  R.  Co.  v.  O'Brien,  (1907)  121 
App.  Div.  819,  106  N.  Y.  S.  909;  Barney  v.  New  York,  (1903)  83  App. 
Div.  237,  82  N.  Y.  S.   124. 

Imposition  of  additional  conditions. —  While  the  legislature  is  forbidden  to 
grant  a  franchise  to  construct  a  street  railroad  except  upon  the  conditions 
specified,  it  is  not  prohibited  from  annexing  further  conditions  not  incon- 
sistent with  those  prescribed.  Neither  by  express  language  nor  by  impli- 
cation is  its  power  abridged  outside  of  the  matters  enumerated.  And 
whether  other  conditions  are  necessary  and  proper  is  a  matter  resting  in  its 
wisdom  and  discretion.  Wherefore,  chapter  252,  Laws  of  1884  is  not  void 
in  providing  that  no  surface  street  railroad  company  shall  conduct,  extend, 
or  operate  its  road  or  tracks  in  that  portion  of  any  street,  avenue,  road, 
or  highway  in  which  a  street  railroad  is  or  shall  be  lawfully  constructed, 
except  with  the  consent  of  the  company  owning  and  maintaining  the  same. 
In  re  Thirty-fourth  St.  R.  Co.,  (1886)  102  N.  Y.  343,  7  N.  E.  172,  reversing 
37  Hun  442. 

Street  as  unit  for  purposes  of  consents. —  For  the  purposes  of  these  pro- 
visions, each  street  which  a  proposed  railroad  will  traverse  is  a  unit.  If  a 
railroad  company  acquires  the  requisite  consent  for  the  construction  of  its 
road  on  a  particular  street,  it  may,  so  far  as  these  provisions  are  concerned, 
proceed  to  acquire  a  right  of  way  therein;  and  it  may  so  proceed  even 
though  it  was  unable  to  secure  the  requisite  consent  to  construct  its  track 
on  other  portions  of  its  route.  Manhattan  Bridge  Three  Cent  Line  v. 
Brooklyn  Heights  R.  Co.,  (1913)  159  App.  Div.  567,  144  N.  Y.  S.  523.  See 
also  In  re  People's  R.  Co.,   (1889)    112  N.  Y.  578,  20  N.  E.  367. 

Validity  of  consents  assigned  by  promoters  to  company. —  Consents  to  the 
construction  of  a  street  railroad  given  by  abutting  owners  to  its  promoters, 
running  to  their  legal  representatives  and  assigns,  and  by  the  promoters 
assigned  to  the  street  railroad  company  after  its  incorporation,  are  valid 
consents  in  the  hands  of  the  latter.  Geneva,  etc.,  R.  Co.  v.  New  York  Cent., 
etc.,  R.  Co.,  (1900)  163  N.  Y.  228,  57  N.  E.  498,  reversing  24  App.  Div.  335, 
48  N.  Y.  S.  842,  24  App.  Div.  631,  48  N.  Y.  S.  1105. 

Underground  railway  as  street  railway.^  A  railroad  confined  within  the 
limits  of  a  city  and  proposed  to  be  built  exclusively  under  the  surface  of 
the  streets  thereof,  is  a  street  railway  within  tho  meaning  of  that  term  as 
here  used.  Such  a  road  subserves  street  purposes,  reaps  the  benefits  of  street 
easements,  and  materially  affects  adjoining  owners.  It  is  therefore  within  the 
reason  and  spirit  of  these  provisions.     Astor  v.  New  York  Arcade  R.  Co., 
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(1889)  lia  N.  Y.  93,  20  N.  E.  594,  2  L.  R.  A.  789;  Matter  of  New  York 
Dist.  R.  Co.,   (1887)    107  N.  Y.  42,  14  N.  E.  187,  affirming  42  Hun  621. 

Change  in  location  of  road. —  Though  a  railroad  company  has  obtained  the 
requisite  consents  to  the  construction  of  its  road  in  a  street,  it  cannot  lay 
its  tracks  anywhere  in  the  street  that  it  wishes.  It  must  follow  its  original 
plans;  and  any  modification  involving  a  material  change  in  the  relation  of 
the  road  to  abutting  property  is  unauthorized  unless  the  consents  prescribed 
by  these  provisions  have  been  given  thereto.  Barney  v.  New  York,  (1903) 
83  App.  Div.  237,  82  N.  Y.  S.  124. 

Addition  to  or  branch  of  road  in  operation. —  These  provisions  extend  to 
the  "  construction  or  operation  *'  of  an  addition  to  or  branch  of  a  street 
railway.  It  covers  "  a  part  of  as  well  as  a  complete  railroad.*'  In  re  Metro- 
politan Transit  Co.,  (1889)  111  N.  Y.  588,  19  N.  E.  645;  Colonial  City  Trac- 
tion Co.  V.  Kingston  City  R.  Co.,  (1897)  153  N.  Y.  540,  47  N.  E.  810, 
affirming  15  App.  Div.  195,  44  N.  Y.  S.  732. 

Railroad  over  or  under  existing  road. —  ''A  surface  railroad  is  separate  and 
distinct  from  an  underground  or  overhead  railroad,  even  when  directly  over 
the  one  or  under  the  other.  Neither  is  part  of  the  other,  but  each  is  an 
entirety  in  itself.  The  subject  is  so  controlled  by  perception  and  cognition 
as  to  make  rules  of  logic  difficult  of  application.  Describe  the  roads  and 
two  different  things  appear  before  the  mind,  as  distinct  as  right  hand  from 
the  left;  the  one  a  surface  railroad  and  the  other  an  undeground  or  over- 
head railroad,  and  neither  belonging  to  or  connected  with  the  other."  A 
surface  road  constructed  directly  under  or  over  an  existing  and  duly  author- 
ized overhead  or  underground  railroad  is  not  therefore  so  essential  and 
component  a  part  of  the  latter  road  as  to  be  excepted  from  the  requirements 
of  this  section,  and  the  legislature  cannot  authorize  its  construction  and 
operation  without  the  requisite  consents.  Matter  of  Long  Island  R.  Co., 
(1907)  189  N.  Y.  428,  82  N.  E.  443,  affirming  116  App.  Div.  928,  102  N.  Y.  S. 
1141,  approved  and  followed  in  Long  Island  R.  Co.  v.  New  York,  (1910)  199 
N.  Y.  288,  92  N.  E.  681,  affirming  134  App.  Div.  928,  118  N.  Y.  S.  1121. 

Use  by  one  company  under  eminent  domain  of  road  of  another. —  Where 
one  company  seeks  to  acquire  by  condemnation  the  right  to  use  the  road 
of  another  company,  it  must  first  secure  the  consent  of  abutting  owners  and 
of  the  local  authorities.  The  additional  use  to  which  the  street  would  be 
put  by  the  simultaneous  operation  of  the  two  companies  would  be  equivalent 
to  the  operation  by  the  former  company  of  a  distinct  railroad  therein  even 
though  the  laying  of  separate  tracks  is  not  contemplated,  a  railroad  being 
none  the  less  in  operation  because  its  cars  are  run  over  the  tracks  of  anotbeif 
road.  "  The  operation  of  one  railroad  might  cause  so  slight  an  interference 
with  the  use  of  the  street  as  not  to  seriously  impair  its  usefulness,  whereas, 
if  two  or  more  railroads  were  permitted  to  operate  their  lines  through  the 
street,  it  might  virtually  destroy  it  for  the  ordinary  purposes  of  a  highway. 
The  danger  of  crossing  at  grade  steam  surface  railroad,  of  which  there  are 
two  running  across  the  strip  in  question,  would  be  greatly  increased  by  the 
traffic  of  several  street  railroads,  which  shows  the  necessity  of  keeping  the 
subject  thoroughly  under  control  of  the  public  authorities  by  conservative 
legislation  and  conservative  construction  of  that  legislation.  So  an  abutting 
owner  might  be  willing  to  permit  one  company  to  operate  its  line  through 
the  street  in  front  of  his  property,  which  would  involve  the  passage  of  but 
three  or  four  cars  an  hour,  but  not  be  willing  that  several  companies  should 
have  that  privilege,  which  might  involve  the  passage  of  a  car  every  two 
minutes.  It  is  not  the  laying  of  tracks  but  the  running  of  cars  that  con- 
stitute the  chief  burden  both  upon  the  street  and  the  property  of  the  abutting 
owners.  Consent  to  the  burden  of  one  road  should,  in  reason,  be  limited  to 
that  road  with  whatever  increase  of  business  it  may  have,  but  should  not  be 
extended  to  as  many  roads  as  can  crowd  their  cars  into  operation  upon  the 
street."     Colonial  City  Traction  Co.  v.  Kingston  City  R.  Co.,    (1897)    153 
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N.  Y.  640,  47  N.  E.  810,  affirming  15  App.  Div.  195,  44  N.  Y.  S.  732.  Accord- 
ingly, the  court  held  that  the  provision  of  section  102  of  the  Railroad  Law 
(amended  by  Laws  1894,  ch.  693),  that  any  street  surface  railroad  company 
may  acquire  the  right  to  use  the  tracks  of  another  company,  without  its  con- 
sent, to  connect  main  portions  of  a  line  to  be  operated  as  an  independent 
railroad,  by  condemnation  proceedings,  does  not  provide  ati  alternative  right, 
but  constitutes  an  addition  to  these  provisions  requiring  the  prior  consent  of 
the  local  authorities  and  abutting  owners  for  the  operation  of  a  street  railroad. 

Regulation  of  existing  right  to  lay  tracks. —  The  powers  and  franchises  of 
street  railways  existing  prior  to  the  adoption  of  this  clause  may  be  regu- 
lated without  doing  violence  to  its  provisions.  So  long  as  no  authority  is 
granted  to  construct  or  operate  a  street  railroad  in  disregard  of  these 
requirements,  the  regulation  may  take  the  form  of  either  an  enlargement 
or  restriction  of  such  powers  and  franchises.  Matter  of  Third  Ave.  R.  Co., 
(1890)  121  N.  Y.  536,  24  N.  E.  951,  9  L.  R.  A.  124,  reversing  56  Hun  537, 
9  N.  Y.  S.  833.  See  also  Bohmer  v.  Haffen,  (1900)  161  N.  Y.  390,  55  N.  E. 
1047,  affirming  35  App.  Div.  381,  54  N.  Y.  S.  1030;  In  re  New  York  El.  R. 
Co.,  (1877)   70  N.  Y.  327,  affirming  7  Hun  239. 

Use  of  new  motive  power. —  By  virtue  of  its  power  to  regulate  railroad 
franchise  the  legislature  may  allow  a  street  railway  to  operate  its  road  by 
means  of  a  new  and  different  motive  power  without  specifying,  as  a  pre- 
requisite to  the  introduction  thereof,  the  consent  of  abutting  owners  and 
local  authorities.  Matter  of  Third  Ave.  R.  Co.,  (1890)  121  N.  Y.  536,  24 
N.  E.  951,  9  L.  R.  A.  124,  reversing  56  Hun  537,  9  N.  Y.  S.  833.  See  also 
In  re  New  York  El.  R.  Co.,  (1877)  70  N.  Y.  327,  affirming  7  Hun  239. 
Wherefore,  the  act  of  1889,  in  reference  to  street  surface  railroads  (§  12, 
ch.  531,  Laws  of  1889),  authorizing  such  a  road,  upon  obtaining  the  approval 
of  the  state  board  of  railroad  commissioners  and  the  consent  of  the  property 
owners,  as  specified,  to  operate  its  road  "by  power  other  than  locomotive 
steam  power  instead  of  by  animal  or  horse  power,"  is  not  unconstitutional 
in  failing  to  require  the  consent  of  the  local  authorities  to  the  change. 
Matter  of  Petition  of  T.  A.  R.  R.  Co.,  supra. 

Lease  by  one  company  of  road  of  another. —  The  requirement  that  no  street 
railroad  shall  be  constructed  unless  the  consent  of  the  local  authorities  and 
of  those  owning  the  land  abutting  the  street  or. highway  "upon  which  it  is 
proposed  to  construct  or  operate"  the  railroad  is  first  obtained,  should  not 
be  construed  from  the  insertion  of  the  words  "  or  operate  "  to  oblige  a  rail- 
road to  obtain  the  consent  of  the  local  authorities  and  of  the  abutting  owners 
to  its  operation  under  lease  over  the  road  of  another  company.  Such  a  con- 
struction would  rob  the  franchise  of  the  lessor  of  its  salability,  an  essential 
attribute  of  property,  and  would  therefore  be  inimical  to  article  1,  section  6. 
Ingersoll  v.  Nassau  Electric  R.  Co.,  (1899)  157  N.  Y.  453,  52  N.  E.  545, 
.  43  L.  R.  A.  236,  affirming  89  Hun  213,  34  N.  Y.  S.  1044,  and  distinguishing 
Colonial  City  Traction  Co.  v.  Kingston  City  R.  Co.,  (1897)  153  N.  Y.  540, 
47  N.  E.  810;  People  v.  Brooklyn,  etc.,  R.  Co.,  89  N.  Y.  75.  Thus,  the  pro- 
vision of  chapter  218  of  Laws  of  1839,  that  "  it  shall  be  lawful  for  any  rail- 
road corporation  to  contract  with  any  other  railroad  corporation  for  the 
use  <5f  their  respective  roads,  and  thereafter  to  use  the  same  in  such  manner 
as  may  be  prescribed  in  such  contract,"  is  not  unconstitutional  hereunder. 
Wherefore,  by  virtue  of  that  act  a  lease  by  the  Atlantic  Avenue  Railroad  Co. 
of  its  street  railroad  to  the  Nassau  Electric  Railroad  Co.  is  valid.  Ingersoll 
v.  Nassau  Electric  R.  Co.,  supra. 


2.  Consent  of  Abutting  Onniers, 

Nature  of  consent  required  of  owner. —  The  consent  here  required  of  adjoin- 
ing property  owners  is  a  consent  to  the  construction  of  a  proposed  road  only. 
It  is  not  necessary  that  the  consent  should  be  under  seal  or  that  it  should 
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convey  to  the  company  any  interest  which  the  owners  may  have  in  the  street 
or  highway,  or  that  it  should  release  the  company  from  all  liability  for  any 
damages  whieh  they  may  sustain  \tj  reason  of  the  construction  or  operation 
of  the  road.  In  re  Cortland,  etc.,  R.  Co.,  (1883)  31  Hun  72,  affirmed,  (1885) 
98  N.  Y.  336. 

Comer  lot  at  curve  in  railroad  as  abutting  property. —  In  making  up  the 
prescribed  consents  the  consent  of  an  owner  of  a  corner  lot  fronting  on  two 
streets  over  which  a  street  railway  is  to  be  constructed  is  necessary,  although 
the  lot  is  opposite  the  outer  curve  of  the  proposed  railway.  Sea  Beach  R.  Co. 
V.  Coney  Island,  etc.,  Electric  R.  Co.,  (1897)  22  App.  Div.  477,  47  N.  Y,  S.  981. 

Revocation  of  consents. —  The  consents  here  provided  for  are  not  mere 
licenses  to  be  revoked  at  the  will  of  the  consenting  owners  or  of  subsequent 
purchasers  who  have  acted  without  knowledge  thereof.  Adee  v.  Nassau  Elec- 
tric Co.,  (1901)  65  App.  Div.  629,  72  N.  Y.  S.  992,  affirmed  in  (1902)  173 
N.  Y.  580,  65  N.  E.  1113. 


3.  Consent  of  Local  Avihorities. 

Meaning  of  "  local  authorities." —  The  local  authorities  having  charge  of 
1  highway  within  the  meaning  of  these  provisions  are  the  authorities  of  that 
subdivision  of  the  state  charged  with  the  control  and  maintenance  of  the 
highway.  If  the  highway  lies  within  the  boundaries  of  one  subdivision  but 
is  under  the  management  and  care  of  another,  the  consent  of  the  authorities 
of  the  latter  must  be  secured  by  a  company  seeking  to  construct  a  road  over 
that  highway.  Thus,  where  a  street  railroad  seeks  permission  to  lay  its  tracks 
and  operate  over  a  bridge  which  lies  partly  in  a  village  of  one  town  and  partly 
in  a  village  of  an  adjoining  town  but  which  was  built  and  is  maintained  by 
the  two  towns,  it  must  secure  the  consent  of  the  highway  commissioners  of 
the  towns.  The  consent  of  the  trustees  of  the  villages  in  such  a  case  will  not 
suffice.  Wheatiield  v.  Tonawanda  St.  R.  Co.,  (1895)  92  Hun  460,  36  N.  Y.  S. 
744. 

Designation  of  **  local  authorities." —  It  is  competent  for  the  legislature  to 
specify  the  particular  body  or  board  of  a  locality  that  shall  be  deemed  to 
have  control  of  the  streets  therein  within  the  meaning  of  this  provisioji. 
Chapters  629,  630,  and  631  of  the  Laws  of  1905,  taking  from  the  board  of 
aldermen  of  the  city  of  New  York  and  vesting  in  the  municipal  board  of 
estimate  and  apportionment  the  power  to  grant  franchises  is  not  uncon- 
stitutional because  it  also  constitutes  the  board  of  estimate  and  apportion- 
ment in  lieu  of  the  board  of  aldermen  as  the  local  authority  in  charge  of 
streets.  Wilcox  v.  McClellan,  (1906)  185  N.  Y.  9,  77  N.  E.  986,  affirming 
110  App.  Div.  378,  97  N.  Y.  S.  311. 

Park  commissioners  are  not  the  "  local  authorities "  here  referred  to. 
Accordingly,  where,  under  the  provisions  of  section  91  of  the  Railroad  Law 
(Laws  1890,  ch.  565,  as  amended),  prescribing  that  the  common  council  of  a 
city,  subject  to  the  veto  power  of  the  mayor,  shall  be  the  local  authorities 
whose  consent  is  necessary  to  the  construction  of  a  street  railroad  therein, 
and  that  if  the  exclusive  control  of  any  street  or  property  which  is  to  be 
occupied  by  such  railroad  is  vested  in  any  other  authority,  the  consent  of 
such  authority  shall  also  be  first  obtained,  a  railroad  company  after  obtaining 
the  consent  of  the  common  council  to  an  extension  of  its  railroad  upon  a 
street  used  as  a  park  approach  and  under  the  control  of  the  park  commis- 
sioners also  obtained  the  consent  of  the  latter  body,  the  validity  of  the  latter 
consent  cannot  be  successfully  attached  in  a  taxpayer's  action  upon  the 
ground  that  it  differs  in  its  terms  from  the  consent  of  the  common  council, 
since  the  requirements  of  this  section  and  of  the  Railroad  Law,  in  regard  to 
the  consent  of  the  local  authorities  and  of  those  having  the  exclusive  control 
of  any  street  or  avenue,  have  been   fully  complied  with  by  obtaining  the 
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consents  in  question,  and  if  the  terms  upon  which  the  park  conunissioners 
granted  their  consent  are  more  rigorous  as  to  the  railroad  company  than 
those  exacted  by  the  local  authorities  of  the  city,  no  one  has  any  cause  to 
complain  except  the  railroad  corporation  itself.  Kuhn  v.  Knight,  (1907) 
190  N.  Y.  339,  83  N.  E.  293,  affirming  115  App.  Div.  837,  101  N.  Y.  S.  1. 

Necessity  of  consent. —  "The  consent  of  the  property  owners,  or  if  that 
cannot  be  had,  the  consent  of  Appellate  Division,  is  not  enough,  for  the  con- 
sent also  of  the  local  authorities  is  an  absolute  prerequisite  to  the  construction 
or  operation  of  a  street  railroad."  Per  Vann,  J.,  in  Matter  of  Long  Island 
R.  Co.,  (1901)  189  N.  Y.  428,  82  N".  E.  443,  affirming  116  App.  Div.  928,  102 
N.  Y.  S.  1141;  People  v.  O'Brien,  (1888)  111  N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R. 
684,  2  L.  R.  A.  255,  reversing  45  Hun  519,  10  N.  Y.  St.  Rep.  596;  Matter  of  New 
York  Dist.  R.  Co.,  (1887)  107  N.  Y.  42,  14  N.  E.  187,  affirming  42  Hun  621; 
People  V.  Willcox,  (1909)  133  App.  Div.  556,  118  N.  Y.  S.  248,  affirmed  in 
(1909)  196  N.  Y.  212,  89  N.  E.  459.  See  also  Wilcox  v.  McClellan,  (1906) 
186  N".  Y.  9,  77  N.  E.  986,  affirming  110  App.  Div.  378,  97  N.  Y.  S.  311; 
New  York,  etc,  R.  Co.  v.  O'Brien,  (1907)  121  App.  Div.  819,  106  N.  Y.  S. 
909;  In  re  Kings  County  Elevated  R.  Co.,  (1879)  18  Hun  378,  reversed  on 
other  grounds,  78  N.  Y.  383.  Wherefore,  chapter  582,  Laws  of  1880,  is  uncon- 
stitutional in  allowing  the  determination  of  duly  appointed  commissioners  to  be 
substituted  for  the  consent  both  of  abutting  owners  and  of  the  local  authori- 
ties. In  re  New  York  Dist.  R.  Co.,  (1878)  107  N.  Y.  42,  14  N.  E.  187,  affirming 
42  Hun  621.  See  also  New  York,  etc.,  R.  Co.  v.  O'Brien,  (1907)  121  App.  Div. 
819,  106  N.  Y.  S.  909. 

Mode  and  prerequisites  to  consent. —  By  virtue  of  its  general  power  over 
municipalities  the  legislature  may  regulate  the  mode  and  manner  in  wMcli 
the  consent  of  the  authorities  having  control  of  a  street  shall  be  given  and 
may  prescribe  the  conditions  which  must  exist  before  it  may  be  given.  The 
legislative  requirements  regarding  those  matters  must  be  substantially  com- 
plied with.  Beekman  v.  Third  Ave.  R.  Co.,  153  N.  Y.  144,  47  N.  E.  277, 
affirming  13  App.  Div.  279,  43  N.  Y.  S.  174. 

Terms  and  conditions  of  consent. —  These  provisions  not  only  make  the 
consent  of  the  local  authorities  an  indispensable  prerequisite  to  the  laying 
of  tracks  in  a  street,  but  also  by  implication  empower  authorities  to  sell 
their  consent  and  to  impose  the  terms  and  conditions  on  which  consent  will 
be  granted.  People  v.  O'Brien,  (1888)  111  N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R. 
684,  2  L.  R.  A.  255,  reversing  45  Hun  519,  10  N.  Y.  St.  Rep.  596. 

Duration  of  consent. —  Where  the  local  authorities  in  granting  a  right  to 
lay  tracks  have  not  limited  its  duration  or  reserved  the  power  of  revocation, 
the  right  is  one  in  perpetuity  and  is  not  limited  to  the  life  of  the  corporation. 
This  view  accords  with  the  rule  formerly  applicable  to  similar  grants  made 
prior  to  the  adoption  of  these  provisions.  People  v.  O'Brien,  (1888)  11 
N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun  519, 
10  N.  Y.  St.  Rep.  596;  People  v.  Willcox,  (1909)  133  App.  Div.  556,  118 
N.  Y.  S.  248,  affirmed  in   (1909)    196  N.  Y.  212,  89  N.  E.  459. 

Judicial  review  of  action  of  local  authorities. —  "The  local  municipal 
authorities  under  the  constitution,  as  supplemented  by  the  provisions  of  the 
Railroad  Law,  have  the  power  to  determine  upon  what  streets,  if  any,  there 
shall  be  constructed  a  surface  railroad ;  to  which  of  two  or  more  corporations, 
if  so  many  applicants  there  be,  it  shall  be  given;  the  amount  of  the  bond 
that  may  be  required  for  the  purpose  of  protecting  the  municipality  against 
injury  to  the  streets  by  their  tearing  up,  and  the  many  other  conditions  that 
experience  has  taught  municipal  authorities  it  is  wise  to  impose  in  order 
to  fully  protect  the  public  interests.  In  the  exercise  of  this  power  the  local 
municipal  authorities  are,  by  the  constitution  and  the  statute,  clothed  with 
sovereignty  and,  therefore,  beyond  the  direction  and  control  of  the  courts." 
Per  Parker,  J.,  m  Kittinger  v.  Buffalo  Traction  Co.,  (1899)  160  N.  Y.  377, 
54  N.  E.  1081,  affirming  25  App.  Div.  329,  49  N.  Y.  S.  713;  Adamson  v. 
Nassau  Electric  R.  Co.,    (1895)   89  Hun  261,  34  N.  Y.  S.  1073.      See  also 
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People  V.  Willcox,  ( 1909)  133  App.  Div.  556, 118  N.  Y.  S.  248,  affirmed  in  ( 1909) 
196  N.  Y.  212,  89  N.  E.  459;  In  re  Kings  County  Elevated  R.  Co.,  (1879) 
18  Hun  378,  reversed  on  other  grounds,  78  N.  Y.  383.  Though  the  court  may 
not  substitute  its  discretion  for  that  of  the  local  authorities  or  review  the 
conclusion  of  the  latter  that  a  particular  road  should  or  should  not  be  con- 
structed, it  is  not  precluded  from  examining  the  legality  of  the  action  taken 
by  the  authorities  in  any  particular  case.  Morris  v.  Wurster,  (18i97)  23  App. 
Div.  124,  48  N.  Y.  S.  656.  See  also  Adamson  v.  Nassau  Electric  R.  Co.,  ( 1895) 
89  Hun  261,  34  N.  Y.  iS.  1073. 

Minority  control  of  action  of  "  local  authorities." —  Chapters  629,  630,  and 
631  of  the  Laws  of  1905,  constituting  the  board  of  estimate  and  apportionment 
of  N"ew  York  city  the  local  authorities  having  charge  of  the  streets  of  that 
municipality,  are  not  void  on  account  of  the  fact  that  by  virtue  of  the  mode 
of  cumulative  voting  prescribed  by  law  for  the  decision  of  questions  by  that 
board  a  minority  of  its  members  can  control  its  action.  Wilcox  v.  McClellan, 
( 1906)  185  N.  Y.  9,  77  N.  E.  986,  affirming  110  App.  Div.  378,  97  N.  Y.  S.  311. 

4.  Appointment  and  Report  of  Commissioners;  Confirmation  by 

Court. 

Date  of  effectiveness  of  provision  for  appointment  by  Appellate  Division. — 
The  provision  that  when  the  consent  of  property  owners  to  the  construction  of 
a  street  railroad  cannot  be  obtained,  **  the  Appellate  Division  of  the  Supreme 
Court  .  .  .  may  upon  application,  appoint  three  commissioners,"  was  not 
intended  to  take  effect  on  Jan.  1,  1895,  (art.  15,  §  1),  but  was  intended 
to  take  effect  on  Jan.  1,  1896,  when  the  creation  of  the  Appellate  Division 
went  into  effect  (art.  6,  §  2),  and  until  the  latter  date  the  General  Terms 
of  the  Supreme  Court  continued  to  have  the  jurisdiction  theretofore  possessed 
by  them  to  entertain  such  applications.  In  re  Rapid  Transit  Railroad  Com'rs, 
(1896)    147  N.  Y.  260,  41  N.  E.  575. 

Discretion  of  court  to  grant  or  deny  appointment  of  commissioners. —  A 
court  is  not  vested  with  any  discretion  to  grant  or  deny  a  motion  for  the 
appointment  of  commissioners.  On  the  contrary,  it  must  exercise  its  power 
of  appointment  when  application  is  properly  made  irrespective  of  its  opinion 
as  to  the  necessity  or  utility  of  the  road  or  of  any  circumstance  which  would 
seemingly  render  the  appointment  useless.  In  re  Thirty-fourth  St.  R.  Co., 
( 1886)  102  N.  Y.  343,  7  N.  E.  172,  reversing  37  Hun  442.  Referring  in  that 
case  to  the  provision  of  the  Constitution  of  1846,  vesting  the  power  of  appoint- 
ment in  the  General  Term  of  the  Supreme  Court,  the  court  said :  "  The  con- 
stitution declares  the  general  principle,  that  street  railroads  shall  not  be 
constructed  without  the  consent  of  property  owners  interested.  But  it  recog- 
nizes that  there  may  be  a  conflict  between  public  and  private  interests,  and 
that  the  public  convenience  may  require  the  construction  of  a  street  railroad 
in  a  case  where  the  consent  of  the  property  owners  cannot  be  obtained.  To 
meet  this  contingency  it  creates  a  tribunal  to  determine  this  question,  con- 
sisting of  commissioners  to  be  appointed  by  the  court.  The  language  of  the 
constitution,  that  the  court  upon  application  may  appoint  commissioners, 
does  not  confer  upon  the  court  discretion  to  appoint,  or  not,  as  it  shall  deem 
just  or  discreet.  It  confers  authority  to  appoint  when  a  case  is  presented,  con- 
templated by  the  constitution.  When  either  by  the  constitution,  or  by 
statute,  jurisdiction  is  conferred  upon  a  court,,  the  court  cannot  entertain 
or  decline  jurisdiction  in  its  discretion.  It  is  bound  to  exercise  it  when  the 
case  arises  and  its  exercise  is  invoked  by  a  party  interested  and  having  the 
right  to  make  the  application.  .  .  .  The  power  of  the  court  to  pass  upon  the 
merits  of  the  application  arises  only  after  the  commissioners  have  made  their 
report  and  returned  the  evidence  taken  by  them,  and  this  power,  though  not 
expressly  given,  is  implied  from  the  provision  that  the  determination  of  the 
commissioners,  '  confirmed  by  the  court/  may  be  taken  in  lieu  of  the  consent 
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of  the  property  owners.  While  on  the  one  hand^  the  decision  by  the  court 
in  the  first  instance,  that  the  proposed  road  ought  to  be  constructed  would 
not  satisfy  the  constitutional  provision  and  justify  the  construction  of  the 
road,  on  the  other,  a  contrary  determination  cannot  deprive  the  applicant 
of  the  right  to  have  the  question  determined  in  the  first  instance  by  the 
tribunal  designated  in  the  constitution." 

Necessity  of  notice  of  appointment*  to  property  owners. —  These  proyisions 
do  not  require  that  notice  of  the  appointment  of  commissioners  hereunder 
be  given  abutting  landowners.  In  re  New  York  El.  R.  Co.,  (1877)  70  N.  Y. 
327,  affirming  7  Hun  239. 

Necessity  and  sufficiency  of  notice  to  landowners  of  proceedings  of  com- 
mission.—  These  provisions  require  that  the  determination  of  the  commis- 
sioners shall  be  made  after  a  hearing  of  all  parties  interested.  Notice  to 
the  landowners  of  the  proceedings  of  the  commission  is,  therefore,  impliedly 
necessary.  The  mode  of  giving  notice  is  left,  however,  to  the  regulation  of 
the  legislature,  or,  when  that  body  fails  to  act,  to  the  regulation  of  the  court 
or  commission.  The  court  has  held  sufficient  an  order  requiring  notice  of 
the  time  and  place  of  hearing  to  be  given  by  publication  in  six  daily  news- 
papers seven  times  in  succession  and  by  posting  placards  bearing  such  infor- 
mation in  fifty  places  along  the  route  of  the  proposed  road.  In  re  New  York 
EL  R.  Co.,  (1877)  70  N.  Y.  327,  affirming  7  Hun  239. 

The  concurrence  of  all  the  commissioners  appointed  in  any  instance  under 
these  provisions  is  not  necessary  to  give  validity  to  their  action.  A  report 
submitted  by  the  majority  is  valid  and  may  be  confirmed  as  such  by  the  court. 
Matter  of  Port  Chester  St.  R.  Co.,  (1899)  43  App.  Div.  536,  60  N.  Y.  S.  160. 

Necessity  of  confirmation. —  The  determination  of  commissioners  that  a 
proposed  road  should  be  constructed  is  of  no  force  imtil  confirmed  by  the 
Appellate  Division.  In  re  Nassau  Electric  R.  Co.,  (1901)  167  N.  Y.  37, 
60  N.  E.  279,  reversing  6  App.  Div.  141,  40  N.  Y.  S.  334.  See  also  In  re  Kings 
County  El.  R.  Co.,  (1880)  82  N.  Y.  95,  affirming  20  Hun  217;  Matter  of  Port 
Chester  St.  R.  Co.,  (T899)  43  App.  Div.  536,  60  N.  Y.  S.  160;  In  re  Kings 
County  El.  R.  Co.,  (1879)  18  Hun  378,  reversed  on  other  grounds  78  N.  Y.  383. 

Judicial  review  of  favorable  report  of  commissioners. —  The  court  does  not 
perform  a  purely  formal  function  under  these  provisions  in  confirming  a 
report  of  commissioners  that  a  proposed  road  should  be  constructed.  On  the 
contrary  it  can  and  should  review  the  action  of  the  commissioners  in  its 
entirety  and  examine  all  the  facts  of  the  case  with  a  view  to  determining 
their  sufficiency  as  warranting  the  conclusion  reached  by  the  commissioners. 
In  re  Kings  Coimty  El.  R.  Co.,  (1880)  82  N.  Y.  95,  affirming  20  Hun  217; 
Matter  of  Public  Service  Commission,  etc.,  (1913)  159  App.  Div.  306,  144 
N.  Y.  S.  228;  Matter  of  East  River  Bridge  Co.,  ( 1894)  75  Hun  119,  27  N.  Y.  S. 
145,  appeal  dismissed  in  (1894)  143  N.  Y.  249,  38  N.  E.  283;  Matter  of  Port 
Chester  St.  R.  Co.,  (1899)  43  App.  Div.  536,  60  N.  Y.  S.  160;  In  re  East 
River  Bridge,  etc..  Steam  Transit  Co.,  (1882)  26  Hun  490,  appeal  dismissed, 
(1883)  92  N.  Y.  644.  See  also  In  re  Union  El.  R.  Co.  of  Brooklyn,  (1889) 
112  N.  Y.  61,  19  N.  E.  664,  2  L.  R.  A.  359.  See  also  In  re  Thirty-fourth  St. 
R.  Co.,  (1886)  102  N.  Y.  343,  7  N.  E.  172,  reversing  37  Hun  442.  That 
ruling  was  adopted  in  the  case  of  In  the  Matter  of  Kings  Co.  Elevated  R.  Co., 
supra,  with  reference  to  a  former  constitutional  provision  vesting  in  the 
General  Term  of  the  Supreme  Court  the  power  here  given  the  Appellate 
Division  to  confirm  the  report  of  commissioners  as  to  the  advisability  of 
constructing  a  proposed  road.  In  the  course  of  its  opinion  the  court  said: 
''It  is  not  reasonable  to  hold  that  in  fixing  what  should  be  a  safe  and 
sufficient  substitute  for  the  consent  of  private  owners  of  property,  the  Supreme 
Court  at  General  Term  should  be  brought  in  to  act  only  a  clerical  or  formal 
part,  and  to  confirm,  without  exercise  of  judgment  upon  the  facts  and  cir- 
cumstances of  the  case,  the  determination  of  the  commissioners  appointed  by 
it.     n  is  plaui  that  a  great  evil  was  seen  to  exists  »ad  a  crying  need  of 
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permanent  and  effective  repression  of  it.  That  evil  was  the  heedless  and 
imneeded  making  of  street  railroads,  to  the  harm  of  owners  of  adjacent 
property.  The  means  of  repression  was  the  prohibition  of  the  constTuction 
of  them  without  consent  of  one-half  of  those  owners,  or  a  sober  inquiry 
whether  they  ought  to  be  constructed  or  operated,  to  be  made  by  commis- 
sioners appointed  by  the  court,  with  their  determination  inoperative  until 
confirmed  by  the  court.  When  we  consider  what  it  is  that  is  to  be  confirmed 
by  the  court,  we  see  that  it  is  putting  too  small  a  duty  upon  it,  to  be 
equal  to  the  gravity  of  the  matter  upon  which  it  is  acting,  to  hold  that  it 
is  to  confirm  without  adjudging  the  reasons  for  and  against  the  determination 
reported  to  it.  What  is  submitted  to  the  commissioners  is  whether,  not- 
withstanding the  dissent  of  more  than  one-half  of  the  owners,  the  public 
need  is  so  overweening,  that  there  ought  to  be  a  railroad  laid  along  by 
their,  property.  The  Supreme  Court  at  General  Term  is  to  confirm  the 
determination  of  the  commissioners  that  it  ought,  before  the  refusal  of  the 
owners  is  to  go  for  naught.  It  would  be  absurd,  in  such  case,  that  the 
General  Term  must  confirm  aa  a  matter  of  course,  without  injury  and  with- 
out consideration  of  the  facts  and  circimistances  bearing  upon  the  vita] 
inquiry,  viz.:  ought  the  private  right  and  resistance  to  give  way  to  the 
public  necessity;  or  with  only  such  power  of  review  as  would  show  whether 
the  commissioners  had  made  no  legal  errors.  That  vital  inquiry  is  one  of 
fact,  and  of  expediency  and  public  policy.  Whether  a  proper  determination 
of  it  has  been  made  may  be  known  only  by  a  review  of  the  facts  and  con- 
siderations  on  which  it  has  been  based.  No  confirmation  of  it  as  an  act  of 
judicial  power,  in  the  proper  exercise  of  such  power,  can  be  conceived  of 
without  such  review.  Such  seems  to  us  to  be  a  proper  idea  of  the  function 
conferred  upon  the  General  Term  by  the  constitutional  provision,  in  view 
of  the  evil  sought  to  be  quielied  by  it,  and  the  solemnity  and  gravity  of  the 
means  used  therefor." 

Imposition  by  court  of  conditions  in  confirming  report  of  commissioners. — 
In  confirming  the  report  of  commissioners  appointed  to  determine  whether 
a  proposed  railroad  should  be  constructed,  the  court  has  the  power  to  append 
such  conditions  to  its  confirmation  as  will  protect  the  interest  of  the  owners 
of  abutting  property.  Thus,  in  the  case  of  In  the  Matter  of  New  York  Rapid 
Transit  R.  Com'rs,  (1905)  104  App.  Div.  468,  93  N.  Y.  S.  930,  it  appeared  that 
subsequent  to  the  approval  of  the  original  plan  for  the  construction  of  a 
portion  of  an  imderground  railroad  in  the  city  of  New  York,  the  rapid 
transit  commissioners  and  the  contractors  engaged  in  its  construction  pro- 
ceeded, without  legal  authority,  to  make  a  substantial  modification  in  the 
original  plans  by  constructing  a  portion  of  the  railroad  under  Park  avenue 
within  a  few  feet  of  the  abutting  property  instead  of  along  the  center  of 
the  avenue.  In  confirming  a  report  of  commissioners  to  the  effect  that  the 
road  should  be  constructed  and  operated  according  to  the  modified  plans,  the 
court  required  the  payment  to  abutting  property  owners  of  the  damages  sus- 
tained by  them  in  consequence  of  the  modification  in  the  original  plans.  In 
the  course  of  the  opinion  these  remarks  were  made:  ''  In  view  of  the  interest 
of  the  city  and  its  inhabitants,  the  road  should  be  built  and  operated,  not- 
withstanding the  objection  of  the  owners  of  abutting  property.  But  that 
is  no  reason  why  the  property  of  abutting  owners  should  be  seriously  dam- 
aged by  the  construction  and  operation  of  the  rqad,  without  affording  them 
some  means  of  obtaining  compensation  for  the  damages  caused  by  its  con- 
struction or  operation.  This  court  is  placed  in  the  position  of  determining, 
as  against  the  protest  of  abutting  property  owners,  whether  or  not  this  road 
should  be  constructed  and  operated;  and  the  constitution  requires  the  sub- 
mission of  that  question  to  this  court.  And  the  court  having  been  given 
the  power  to  determine  the  question,  it  certainly  has  the  power  to  impose 
conditions  which  will  prevent  a  substantial  appropriation  of  the  property  of 
abutting  property  owners,  in  the  street,  or  require  those  wishing  to  build  the 
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road  to  compensate  the  abutting  property  owners  for  any  injury  to  their 
property  by  the  construction  or  operation  of  the  road." 

Judicial  review  of  unfavorable  report  of  commissioners. —  Though  it  is 
provided  that  the  determination  of  the  commissioners  "confirmed  by  the 
court  may  be  taken  in  lieu  of  the  consent  of  the  property  owners"  and 
though  the  Appellate  Division  is  empowered  thereby  to  review  a  favorable 
report  of  the  commissioners,  no  express  authority  is  given  that  court  to  take 
action  on  an  unfavorable  report.  In  re  Nassau  Electric  R.  Co.,  (1901)  167 
N.  Y.  37,.60  N.  E.  279,  reversing  6  App.  Div.  141,  40  N.  Y.  S.  334.  See  also 
Matter  of  East  River  Bridge  Co.,  (1894)  75  Hun  119,  27  N.  Y.  S.  146,  appeal 
dismissed  in  (1894)  143  N.  Y.  249,  38  N.  E.  283.  "It  does  not  foUow  from 
this,  however,  that  the  court  has  no  authority  to  set  aaide  such  a  report  for 
fraud,  mistake  or  gross  irregularity.  Unless  the  appointees  of  the  court 
keep  within  the  law,  as  well  as  its  own  order,  it  necessarily  has  power  to 
interfere,  not  only  by  way  of  review  as  upon  appeal  or  certiorari,  but  in  the 
exercise  of  original  jurisdiction  flowing  from  the  power  to  appoint,  as  other- 
wise the  object  of  the  appointment  would  be  defeated  by  the  misconduct  of 
the  commissioners.  .  .  .  When  they  make  an  unfavorable  report  no  con- 
firmation is  necessary,  but  the  commissioners  are  not  a  law  unto  themselves, 
and  their  determination,  when  made  in  violation  of  law,  is  not  such  a  deter- 
mination as  the  court  is  obliged  to  accept  from  its  own  appointees."  Matter 
of  Nassau  R.  Co.,  supra.  Accordingly,  the  court  reversed  an  order  of  the 
Appellate  Division  denying  an  application  to  set  aside  a  report  on  the  ground 
as  stated  ** '  that  the  determination  of  the  commissioners  herein  being  adverse 
to  the  construction  of  the  railroad  of  the  petitioner,  the  Appellate  Division 
has  no  duty  to  perform  and  can  neither  confirm  the  report  nor  set  it  aside.' " 
The  court  pointedly  refused,  however,  to  decide  whether  the  Appellate 
Division  had  any  further  powers  than  those  set  out  above. 

Review  of  action  of  court  in  confirming  or  refusing  to  confirm  report  of  com- 
missioners.—  With  reference  to  a  former  constitutional  provision  giving  the 
General  Term  of  the  Supreme  Court  the  powers  here  conferred  on  the  Appel- 
late Division  it  has  been  held  that  the  confirmation  of  a  commissioner's 
report  was  a  matter  of  judicial  discretion  and  that  accordingly  the  decision 
of  the  General  Term  to  confirm,  or  not  to  confirm,  a  report  was  not  subject 
to  review  on  questions  of  fact  in  the  Court  of  Appeals.  Matter  of  East 
River  Bridge  Co.,  (1894)  143  N.  Y.  249,  38  N.  E.  283,  dismissing  appeal  from 
76  Hun  119,  27  N.  Y.  S.  145;  In  re  Kings  County  El.  R.  Co.,  (1880)  82  N.  Y. 
95,  affirming  20  Hxm  217.  The  same  doctrine  has  been  recognized  as  appli- 
cable to  the  Appelllite  Division.  Matter  of  Public  Service  Commission,  etc., 
(1913)   159  App.  Div.  306,  144  N.  Y.  S.  228. 

§  19.  Private  claims  agad/nst  state  not  to  be  audited  by  legis- 
lature. 

The  Legislature  shall  neither  audit  nor  allow  any  private  claim 
or  account  against  the  State,  but  may  appropriate  money  to  pay 
such  claims  as  shall  have  been  audited  and  allowed  according  to 
law. 

Amendment  of  1874. 

Purpose  of  section. —  This  section  "was  intended  to  remedy  the  manifeat 
evils  of  special  legislation  in  the  interest  of  private  claimants,  and  to  deprive 
the  legislature  of  the  power  to  pass  laws  which  directly,  and  of  their  own 
force,  should  allow  and  fix  the  amount  of  private  claims  against  the  state. 
The  practice  which  had  before  prevailed  was  subject  to  great  abuses.  The 
legislature  could  not,  in  the  majority  of  cases,  act  intelligently  upon  the 
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subject,  and  was  subject  to  influences  which  had  led,  and  were  likely  to  lead, 
to  acts  of  legislation  depleting  the  public  treasury  for  the  benefit  of  claimants 
whose  claims  had  no  foundation  in  law  or  equity.  The  section  interposed  an 
obstacle  in  the  path  of  persons  asserting  unfounded  claims  against  the  state. 
It  required  their  audit  and  allowance  by  some  officer,  board  or  tribunal  desig- 
nated by  law,  before  the  legislature  could  make  an  appropriation  for  their 
payment."    Cayuga  County  v.  State,  (1897)   153  N.  Y.  279,  47  N.  E.  288. 

AUowanoe  of  public  claim. —  The  prohibition  of  this  section  extends  only  to 
claims  in  behalf  of  private  interests  and  does  not  embrace  claims  of  a  public 
character.  ^'  The  word  '  private '  is  descriptive,  and  was  used  as  the  antithesis 
to  the  word  *  public ;  '  and,  by  necessary  implication,  claims  of  a  public  nature 
are  not  included  within  the  inhibition."  Per  Andrews,  Ch.  J.,  in  Cayuga 
County  V.  State,  (1897)  153  N.  Y.  279,  47  N.  E.  288;  People  v.  Land  Office 
Com'rs,  (1912)  207  N.  Y.  42,  100  N.  E.  735,  affirming  152  App.  Div.  643, 
137  N.  Y.  S.  393.  Thus,  chapter  255,  Laws  of  1909,  commanding  the  com- 
missioners of  land  office  to  settle  at  a  just  sum  certain  claims  of  the  Cayuga 
Nation  of  Indians  is  valid,  the  claims  allowed  by  that  act  being  made  by  an 
independent  tribal  organization  and  hence  public  in  their  nature.  People  v. 
Land  Com'rs,  supra.  Similarly,  chapter  428,  Laws  of  1885,  recognizing  the 
right  of  Cayuga  county  to  reimbursement  from  the  state  for  moneys  expended 
in  the  prosecution  of  certain  criminals  is  constitutional,  the  claim  of  a  coxmty 
against  the  state  being  public.    Cayuga  Coimty  v.  The  State,  supra. 

Legalization  of  invalid  claim. —  The  legislature  may  legalize  a  claim  against 
the  state  which  though  technically  invalid  is  yet  morally  and  equitably  bind- 
ing without  in  any  maimer  contravening  this  section.  Wheeler  v.  State, 
(1901)  190  N.  Y.  406,  83  N.  E.  54,  123  A.  S.  R.  555,  reversing  118  App. 
Div.  913,  103  N.  Y.  S.  1150;  O'Hara  v.  State,  (1889)  112  N.  Y.  146,  19  N.  E. 
659,  8  A.  S.  R.  726,  2  L.  R.  A.  603;  Cole  v.  State,  (1886)  102  N.  Y.  48, 
6  N.  E.  277;  American  Bank  Note  Co.  v.  State,  (1901)  64  App.  Div.  223,  71 
N.  Y.  S.  1049.  See  also  Cayuga  County  v.  State,  (1897)  153  N.  Y.  279,  47 
N.  E.  288.  The  legislature  may  ratify  the  claim  to  compensation  of  one  who 
has  voluntarily  furnished  property  or  rendered  services  to  the  state.  "It 
would  certainly  be  strange,  and  would  subject  the  state  to  great  loss  and 
damage  if  in  cases  of  emergency,  and  when  legislative  authority  could  not 
be  previously  obtained  to  authorize  the  same,  that  its  servants  should  be 
powerless  to  obtain  labor  and  materials  necessary  to  save  it  from  the  destruc- 
tion of  its  property,  and  be  compelled  to  lose  advances  made  in  reliance  upon 
the  justice  and  honor  of  the  state,  and  believing  that  they  would  be  subse- 
quently reimbursed  for  expenditures  made  for  its  benefit.  It  cannot,  we 
think,  be  said  that  the  constitutional  provision  was  intended  to  disable  the 
state  from  paying  for  property  or  valuable  services  received  by  it  from  indi- 
viduals, because  they  were  furnished  under  the  stress  of  an  imminent  neces- 
sity,* without  previous  authority  of  law.  Although  such  acts  constituted  no 
legal  claim  against  the  state,  and  could  not  be  enforced  in  an  action  of  law, 
they  formed,  in  justice  and  right,  iiresistible  claims  upon  its  honor  and 
are,  we  think,  within  the  power  of  the  legislature  to  legalize,  and,  when 
authorized  and  approved  by  legal  tribunals,  within  its  power  to  provide  for 
and  pav."  Per  Ruger,  Ch.  J.,  in  O'Hara  v.  State,  (1889)  112  N.  Y.  146,  19 
N.  E.  659,  8  A.  S.  R.  726,  2  L.  R.  A.  603;  Cole  v.  State,  (1886)  102 
N.  Y.  48,  6  N.  E.  277;  American  Bank  Note  Co.  v.  State,  (1901)  64  App. 
Div.  223,  71  N.  Y.  S.  1049.  See  further  as  to  this  point  Art.  Ill,  §  18,  ch.  XI; 
Art.  Ill,  §  28;  Art.  VITI,  §  9;  Art.  VIII,  §  10.  In  like  manner  chapter  767, 
Laws  of  1900,  authorizing  the  Court  of  Claims  to  determine  and  allow  a 
claim  of  a  purchaser  of  public  land  for  damages  suffered  by  reason  of  failure 
of  the  state's  title  to  a  portion  of  the  lands  is  not  obnoxious  to  this  secticm. 
Wheeler  v.  State,  (1907)  190  N.  Y.  406,  83  N.  E.  54,  123  A.  S.  R.  655, 
reversing  118  App.  Div.  913,  103  N.  Y.  S.  1160;  Wheeler  v.  State,  (1904) 
97  App.  Div.  276,  90  N.  Y.  S.  18. 
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Delegation  of  power  to  audit  or  allow  private  claim. —  This  section,  while 
effectually  preventing  legislative  action  looking  directly  to  the  audit  or  allow 
cuice  of  any  private  claim  against  the  state,  leaves  the  legislature  competent 
to  provide  for  such  audit  and  allowance  through  the  medium  of  some  appro- 
priate tribunal.  Coxe  v.  State,  (1894)  144  N.  Y.  396,  39  N.  E.  400;  O'Hara 
V.  State,  (1889)  112  N.  Y.  146,  19  N.  E.  669,  8  A.  S.  R.  726,  2  L.  R.  A. 
603;  Cole  v.  State,  (1886)  102  N.  Y.  48,  6  N.  E.  277.  See  also  Swift  v. 
State,  (1882)  26  Hun  608,  reversed  on  other  grounds,  (1882)  89  N.  Y.  52. 
Accordingly,  the  Act  of  1885  (ch.  238,  Laws  of  1886),  providing  for  the 
hearing  and  determination  before  the  Board  of  Claims,  of  the  claims  of  cer- 
tain persons  while  acting  as  captain  and  harbor-masters  of  the  port  of  New 
York  is  not  in  contravention  of  this  section.  ''It  is  apparent  that  the  act 
does  not  come  within  the  prohibition  against  the  auditing  by  the  legislature 
of  any  private  claim.  The  act  does  not  purport  to  audit  the  claims.  This 
the  legislature  could  not  do,  however  just  the  claim,  or  however  legal  it 
might  be  if  preferred  against  an  individual.  The  constitution  prohibits  the 
legislature  from  exercising  the  power  of  itself  auditing  claims  which  is  in 
its  nature  judicial,  but  provides  for  the  payment  of  claims  which  shall  have 
been  audited  or  allowed  according  to  law;  thus  recognizing  the  power  of 
the  legislature  to  provide  by  law  for  the  auditing  and  allowing  by  some 
appropriate  tribunal  of  claims  against  the  state.  It  is  contended,  however, 
that  the  act  does  not  come  within  the  prohibition  against  allowing  claims 
against  the  state.  It  must  be  observed  that  the  act  .  .  .  does  not  even  assume 
to  allow  these  claims.  It  simply  submits  them  to  the  arbitrament  of  the 
board  of  claims,  a  judicial  body  established  for  the  purpose  of  passing  upon 
claims  against  the  state.  It  gives  jurisdiction  to  that  tribunal  to  hear  and 
determine  those  claims,  but  does  not  dictate  how  it  shall  decide  upon  them. 
The  only  limitation  upon  the  power  of  the  board  to  decide  is,  that  it  shall 
confine  itself  to  a  reasonable  compensation  for  services  performed  and 
expenses  incurred  during  the  year  specified.  Under  the  authority  conferred 
by  the  act,  that  tribimal,  if  it  deemed  the  claims  unjust,  might  have  rejected 
them  in  toto.  The  power  to  hear  and  determine  includes  power  to  reject  as 
well  as  to  allow.  Construing  the  constitutional  restriction  literally,  it  was 
not  violated  by  giving  to  the  board  jurisdiction  to  hear  and  determine.  The 
enactment  was  consequently  purely  legislative  and  in  no  sense  an  exercise 
of  judicial  power."    Cole  v.  State,  (1886)   102  N.  Y.  48,  6  N.  E.  277. 

§  20.  Appropriation  of  public  property  for  local  or  private 
purposes;  two-thirds  vote  required. 

The  assent  of  two-thirds  of  the  members  elected  to  each  brancih 
of  the  Legislature  shall  be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes. 

Const.  1821,  Art.  VII,  §  9;  amended.  Const.  1846,  Art.  I,  f  9;  continued 
without  change  in  Const.  1894,  Art.  Ill,  §  20. 

/.   Generally f  356. 
II,  Puhlic  moneys  and  property,  367. 
III.  Local  and  mrivate  purposes,  359. 


I.  Generally. 

Evidence  of  passage.— The  courts  may  look  beyond  the  printed  statute 
in  ascertaining  whether  a  bill  within  the  scope  of  this  section  has  received 
the  requisite  two-thirds  vote.  Rumsey  v.  New  York,  etc.,  R.  Cb.,  (1891)  130 
N.  Y.  88,  26  N.  B.  763;  People  v.  Highway  Comr's,  (IfiTA)-  54  S^Ti  276.   18 
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Am.  Rep.  681.  See  also  People  v.  Purdy,  (1841)  2  Hill  31.  Where  reference 
is  made  to  the  original  statute  and  where  the  certificates  of  the  presiding  offi- 
cers of  the  two  houses  are  defective  in  not  stating  the  facts  with  reference 
thereto,  resort  may  be  made  to  the  journals  of  the  legislature  to  ascertain 
the  sufficiency  of  the  passage.  New  York,  etc..  Bridge  €o.  y.  Smith,  (1896) 
148  N*.  Y.  640,  42  N.  E.  1088,  affirming  90  Hun  312,  36  N.  Y.  S.  920;  Rumsey 
V.  New  York,  etc.,  R.  Co.,  (1891)  130  N.  Y.  88,  28  N.  E.  763.  See  also 
People  V.  Devlin,  (1866)  33  N.  Y.  269,  88  Am.  Dec.  377.  Thus,  where  the 
session  laws  show  an  act  to  have  been  passed,  three-fifths  being  present, 
and  the  certificates  of  the  presiding  officers  of  both  houses  as  attached  to  the 
original  bill  show  only  that  three-fifths  were  present,  recourse  may  be  had  to 
the  legislative  journals.    Matter  of  N.  Y.  &  Long  Island  Bridge  Co.,  supra. 

Authorization  of  future  appropriations. —  The  Grade  Crossing  Act  (§§  62-66 
of  the  Railroad  Law),  authorizing  the  public. service  commission  to  compel 
a  railroad  to  eliminate  dangerous  grade  crossings  and  imposing  a  proportion 
of  the  cost  upon  the  state  and  the  village  wherein  the  change  is  made,  does 
not  appropriate  public  moneys  for  local  or  private  purposes,  inasmuch  as 
it  actually  makes  no  appropriation  whatever,  but  merely  authorizes  an 
appropriation  to  be  made  annually  by  the  legislature  in  order  to  pay  the 
share  of  the  state.  Only  the  bill  actually  making  such  appropriation  requires 
the  assent  of  two-thirds  of  the  members  of  the  legislature.  Matter  of  New 
York  Cent.,  etc.,  R.  Co.,  (1910)   136  App.  Div.  760,  121  N.  Y.  S.  624. 

Meaning  of  "  appropriating." —  "  The  word  '  appropriating  *  as  used  in  this 
section  of  the  constitution,  refers  to  a  transfer  of  public  property  as  a  gift 
or  gratuity,  and  not  to  some  right  in  or  privilege  connected  with  property 
belonging  to  the  state  in  return  for  an  equivalent."  Per  O'Brien,  J.,  in 
Sweet  V.  Syracuse,  (1891)  129  N.  Y.  316,  27  N.  E.  1081,  29  N.  E.  289, 
reversing  60  Hun  28,  14  N,  Y.  S.  421.  In  the  same  case,  Earl,  J.,  delivering 
the  opinion  of  the  court  on  the  reargument,  said :  "  The  word  *  appropriat- 
ing' as  used  in  the  constitutional  provision  manifestly  has  no  reference 
to  the  appropriation  of  public  money  or  property  where  the  state  gets  an 
equivalent."  Wherefore,  it  was  held  that  a  statute  (ch.  291,  Laws  of  1889, 
as  amended  by  ch.  314,  Laws  of  1890)  granting  to  the  city  of  Syracuse  the 
right  to  take  water  from  a  certain  lake  used  by  the  state  as  a  reservoir  and 
feeder  to  the  Erie  canal  makes  no  appropriation  of  public  property  within 
the  meaning  of  this  section  in  so  much  as  under  the  arrangement  contem- 
plated by  the  statute  the  reservoir  would  be  enlarged  and  forever  maintained 
at  the  expense  of  the  city.  "  There  are  two  parties  to  the  bargain,  each  of 
which  gets  some  advantage.  The  state  gets  a  larger  reservoir  from  which 
to  supply  the  needs  of  the  Erie  canal,  and  has  the  dam  kept  in  repair  free 
of  expense  to  it.  After  the  so-cailled  grant  or  license  to  the  city  of  Syracuse 
the  state  has  still  the  same  right  and  control  over  the  water  for  every 
purpose  needed  that  it  ever  had;  and  it  is  impossible  to  perceive  how,  under 
such  circumstances,  it  can  be  said  that  the  act  of  1890  appropriates  money 
or  property  of  the  state  for  a  local  purpose,  within  any  fair  meaning  of  the 
terms  used  in  the  constitution.'* 


II.    Public  Moneys  and  Propebty. 

The  term  "public  moneys"  has  reference  to  the  moneys  of  the  state. 
Seneca  v.  Allen,  (1885)  99  N.  Y.  532,  2  N.  E.  459;  Mayor  v.  Gorman,  (1898) 
26  App.  Div.  191,  49  N.  ,Y.  S.  1026;  People  v.  Murray,  (1896)  4  App.  Div. 
185,  38  N.  Y.  S.  909,  affirmed  in  (1896)  149  N.  Y.  367,  44  N.  E.  146,  32 
L.  R  A.  344.  See  also  People  v.  Ronner,  (1906)  185  N.  Y.  285,  77  N.  E. 
1061,  affirming  110  App.  Div.  816,  97  N.  Y.  S.  550. 

Revenue  from  local  tax. —  "The  public  moneys  referred  to  in  art.  Ill, 
sec.  20,  of  the  constitution,  are  the  public  moneys  of  the  state  as  contra- 
distinguished from  public  revenues  levied  for  local  purposes  by  towns,  cities 
and  villages  under  state  authority,  or  moneys  which  by  a  long  course  of 


Digitized  by  VjOOQIC 


358     CONSTITUTION  OF  STATE  OF  NEW  YORK 

Art.  ni,  §  20  Appropriation  of  Public  Property 

legislation,  as  in  the  case  of  excise  moneys,  have  been  treated  as  standing  in 
the  same  situation."  Per  Andrews,  Ch.  J.,  in  People  v.  Murray,  (1896) 
149  N.  Y.  367,  44  N.  E.  146,  32  L.  R.  A.  344,  affirming  4  App.  Div.  185, 
38  N.  Y.  S.  909;  People  v.  Ronner,  (1906)  185  N.  Y.  285,  77  N.  E.  1061, 
affirming  110  App.  Div.  816,  97  N.  Y.  S.  550.  Nor  does  the  inhibition  of 
this  section  apply  to  a  statute  the  scheme  of  which  is  to  raise  revenue  for 
the  general  government  of  the  state  and  for  the  various  local  governments 
within  the  state  by  the  apportionment  of  the  proceeds  realized  from  a  tax 
between  the  state  and  various  local  governments.  In  such  a  case  the  portion 
allotted  to  the  local  governments  becomes  the  property  of  those  governments 
at  the  moment  of  its  collection  and  is  never  mingled  with  the  general  public 
funds.  Thus,  chapter  729,  Laws  of  1905,  providing  for  the  taxation  of  debts 
secured  by  mortgages  is  not  within  the  requirements  of  this  section  though 
it  directs  that  one-half  of  the  funds  realized  from  the  tax  in  a  locality  be 
given  thereto.  People  v.  Ronner,  (1906)  185  N.  Y.  285,  77  N.  E.  1061, 
affirming  110  App.  Div.  816,  97  N.  Y.  S.  550.  Similarly,  the  provision  of 
the  Liquor  Tax  Law  of  1896  (ch.  112,  §  13),  that  two-thirds  of  the  excise 
taxes  collected  thereunder  on  the  liquor  traffic  of  a  city  or  town  shall  belong 
to  such  city  or  town,  did  not  render  the  assent  of  two-thirds  of  the  members 
of  each  house  necessary  to  the  passage  of  that  law.  "  The  act  of  1896,  .  .  . 
appropriates  to  the  towns  and  cities  the  two-thirds  of  the  excise  taxes  which 
may  be  collected  under  the  act.  But  it  is  an  appropriation  which  operates 
on  the  fund  at  the  very  moment  of  its  collection.  The  two-thirds  so  appropri- 
ated never  reaches  the  treasury  of  the  state  and  never  bears  the  impress  of 
state  money."  People  v.  Murray,  (1896)  149  N.  Y.  367,  44  N.  E.  146, 
32  L.  R.  A.  344,  affirming  4  App.  Div.  185,  38  N.  Y.  S.  909. 

Fees  of  local  officers. —  An  act  (ch.  213,  Laws  1879)  directing  "that  the 
commissions  ?rhich,  under  former  laws,  were  payable  to  the  county  treas- 
urers as  their  own  compensation,  be  retained  by  or  allowed  to  them  for  the 
benefit  of  their  respective  counties  instead  of  being  retained  by  them  for 
their  own  benefit,"  is  not  an  appropriation  of  public  money  within  this 
constitutional  requirement.  Seneca  v.  Allen,  (1885)  99  N.  Y.  532,  2  N.  E. 
459.  An  act  (ch.  532,  Laws  1890)  which  provides  for  the  compensation 
of  the  sheriff  of  the  city  and  coimty  of  New  York,  and  devotes  to  that 
purpose  a  portion  of  the  fees  received  by  him  in  his  official  capacity  does 
not  appropriate  "public  moneys."  New  York  v.  Gorman,  (1898)  26  App.  Div. 
191,  40  N.  Y.  S.  1026. 

Right  to  take  public  waters  as  public  property. —  While  the  state  has  the 
power  to  regulate  the  use  and  diversion  of  public  waters,  it  has  no  property 
in  them  within  the  meaning  of  this  section.  A  grant  of  the  right  to  divert 
and  use  such  waters  is  not,  therefore,  an  appropriation  of  public  property. 
"  It  is  a  principle,  recognized  in  the  jurisprudence  of  every  civilized  people 
froni  the  earliest  times,  that  no  absolute  property  can  be  acquired  in  flowing 
water.  Like  air,  light,  or  the  heat  of  the  sun,  it  has  none  of  the  attributes 
commonly  ascribed  to  property,  and  is  not  the  subject  of  exclusive  dominion 
or  control.  As  Blackstone  observes  (2  Bl.  Com.  18)  :  'Water  is  a  movable, 
wandering  thing,  and  must  of  necessity  continue  common  by  the  law  of 
nature;  so  that  I  can  have  only  a  temporary,  transient,  usufructuary  prop- 
erty therein.'  While  the  right  to  its  use,  as  it  flows  along  in  a  body,  may 
become  a  property  right,  yet  the  water  itself,  the  corpus  of  the  stream, 
never  becomes  or,  in  the  nature  of  things,  can  become,  the  subject  of  fixed 
appropriation  or  exclusive  dominion,  in  the  sense  that  property  in  the  water 
itself  can  be  acquired,  or  become  the  subject  of  transmission  from  one  to 
another.  Neither  sovereign  nor  subject  can  acquire  anything  more  than  a 
mere  usufructuary  right  therein,  and  in  this  case  the  state  never  acquired, 
or  could  acquire  the  ownership  of  the  aggregated  drops  that  comprised  the  mass 
of  flowing  water  in  the  lake  and  outlet,  though  it  could  and  did  acquire  the 
right  to  its  use.    These  propositions  have  been  often  stated  by  jurists  and  in 
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judicial  decisions  in  different  forms,  but  it  is  believed  that  they  all  concur  in 
the  same  general  result."  Thus  an  act  (ch.  291,  Laws  of  1889,  as  amended  by 
eh.  314,  Laws  of  1890)  authorizing  the  city  of  Syracuse  to  take  surplus 
water  from  Skaneateles  lake,  which  lake  had  been  appropriated  by  the  state 
"for  a  reservoir  and  feeder  to  the  Erie  canal,"  does  not  come  within  this 
provision  requiring  a  two- thirds  vote  for  passage,  as  the  state  never  acquired 
the  ownership  of  the  mass  of  water  in  the  lake,  but  simply  the  right  to  the 
use  of  So  much  as  is  necessary  for  canal  purposes;  and  the  condition  of  th« 
grant  to  the  city  in  the  act  was  such  that  no  property  right  or  interest 
which  the  state  owned  was  transferred,  lost  or  impaired.  Sweet  v.  Syracuse, 
(1891)  129  N.  Y.  316,  27  N.  E.  1081,  29  N.  E.  289,  reversing  60  Hun  28,  14 
N.  Y.  S.  421.  Similarly,  the  charter  of  the  Niagara  County  Irrigation  and 
Water  Supply  Company  (Laws  of  1891,  ch.  259,  §§  4,  6),  authorizing  that 
corporation  to  take  water  from  the  Niagara  river,  construct,  operate  and 
maintain  canals,  and  to  lay  pipes  or  tunnels  under  the  waters  of  the  Niagara 
river,  provided  pipes  or  tunnels  are  so  laid  and  constructed  as  not  to  interfere 
with  the  navigation  of  said  river,  does  not  appropriate  to  the  use  of  the 
corporation  any  property  of  the  state  in  the  waters  of  the  stream  and  is  not 
invalid  because  it  did  not  receive  the  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  legislature.  Niagara  County  Irrigation,  etc., 
Supply  Co.  V.  College-Heights  L.  Co.,  (1906)   111  App.  Div.  770,  98  N.  Y.  S.  4. 

Right  to  lay  pipes  in  bed  of  stream. —  Chapter  259,  Laws  of  1891,  author- 
izing the  Niagara  County  Irrigation  and  Water  Supply  Company  to  lay  pipes 
or  tunnels  under  Niagara  river,  provided  the  pipes  or  tunnels  are  so  laid  as 
not  to  obstruct  the  navigation  of  the  river,  does  not  transfer  any  title  to  the 
bed  of  the  river  and  hence  does  not  work  an  appropriation  of  public  property. 
Niagara  County  Irrigation,  etc..  Supply  Co.  v.  College-Heights  L.  Co.,  (1906) 
111  App.  Div.  770,  98  N.  Y.  S.  4. 

Waiver  of  escheat. —  The  Act  of  April  29,  1883,  authorizing  the  commis- 
sioners of  the  land  office  to  release  certain  lands  escheated  to  the  state,  is  not, 
80  far  as  respects  lands  which  have  escheated  since  its  passage,  a  law  appro- 
priating the  public  moneys  or  property.  Englishbe  v.  Helmuth,  ( 1850)  3  N.  Y. 
294.  But  chapter  207,  Laws  of  1893,  making  nonresident  aliens  competent 
to  inherit  real  property  in  this  state  is  within  the  inhibition  of  this  section 
if  given  a  retroactive  effect  and  held  to  waive  escheats  that  had  already 
occurred  under  prior  laws.  The  statute  when  so  construed  clearly  effects  a 
disposition  of  public  property  for  private  purposes.  McCormack  v.  Codding- 
ton,  (1806)  184  N.  Y.  467,  77  N.  E.  979,  reversing  109  App.  Div.  741,  96 
N.   Y.  S.  671. 

III.  Local  and  Private  Purposes. 

Reference  to  matter  outside  of  statute  in  determination  of  nature  of  pur- 
poses.—  Whether  a  law  appropriates  public  property  for  a  private  or  local 
purpose  must  be  determined  from  the  face  of  the  law  itself,  not  from  matters 
aliunde;  and  the  judiciary  cannot  institute  an  inquiry  into  the  motives  of 
the  legislature  in  order  to  attribute  to  it  other  purposes  than  those  clearly 
expressed  or  fairly  implied  in  its  enactment.  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan,  (1891)  128  N.  Y.  345,  28  N.  E.  358,  14  L.  R.  A.  481.  Compare 
People  V.  Allen,  (1870)  42  N.  Y.  378,  infra,  paragraph  8ignifica/nce  of  "  Local.'' 
The  act  (ch.  325,  Laws  of  1888)  there  under  consideration  provided  "for  an 
expenditure  of  fifteen  thousand  dollars  for  the  purpose  of  dredging  and 
excavating  the  channel  of  a  navigable  river  and  a  private  race  intersecting 
the  canal,  so  as  to  facilitate  the  passage  of  canal  boats  therein,  from  the 
canal."  Referring  to  those  provisions,  the  court  said :  "  The  purpose  thus 
expressed  is  not  private  or  local,  but  public,  inasmuch  as  the  general  improve- 
ment of  the  public  highways  of  the  state,  whether  canals  or  rivers  that  are 
navigable,  is  for  the  benefit  of  the  state  at  large,  though  some  locality  or 
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some  individuals  may  be  benefited  more  than  others.  The  expenditure 
may  in  fact  be  improvident  and  the  work  may  prove  to  be  useless  to  the 
public,  but  the  legislature,  as  the  depository  of  the  sovereign  powers  of  the 
people,  must  necessarily  be.  the  judge  of  the  propriety  and  utility  of  making 
it.  If  it  were  otherwise,  every  appropriation  of  money  by  the  legislature 
could  be  assailed  in  the  courts,  at  the  suit  of  private  individuals,  on  the 
ground  that  they  «are  useless  and  intended  for  a  purpose  other  than  is  plainly 
expressed,  in  order  to  evade  some  provision  of  the  organic  law.** 

Meaning  of  "private  or  local."  —  To  bring  a  bill  within  this  constitu- 
tional provision,  requiring  a  two-thirds  vote,  the  purpose  of  the  appropri- 
ation must  be  either  private  or  local.  It  need  not  be  both.  It  may  be  private 
and  not  local,  or  it  may  be  local  and  not  private."  People  v.  Allen,  (1870) 
42  N.  Y.  378. 

Significance  of  "local." — Generally  speaking,  an  appropriation  of  money 
is  for  a  local  purpose  when  the  money  is  to  be  expended  in  a  particular 
.locality  and  the  people  of  that  locality  are  to  be  directly  and  mainly  bene- 
fited. People  V.  Allen,  (1870)  42  N.  Y.  378.  Such  an  appropriation  does 
not  lose  its  character  as  local  by  reason  of  the  fact  that  the  public  will  be 
incidentally  and  remotely  benefited  by  the  expenditure.  "All  appropriations 
for  local  improvements  which  are  not  at  the  same  lime  private,  would  be, 
in  certain  remote  sense,  beneficial  to  the  public,  as  any  portion  of  the  public 
could  have  the  benefit  of  the  appropriations  by  going  to  the  locality  where 
the  improvements  were  made;  and  if  this  circumstance  would  strip  the 
improvements  of  their  local  character,  then  no  appropriation  could  be  said 
to  be  for  a  local,  unless  it  was  also  for  a  private  purpose,  and  violence 
would  thus  be  done  to  the  language  of  the  constitutional  provision  under 
consideration."  Per  Earl,  Ch.  J.,  in  People  v.  Allen,  (1870)  42  N.  Y.  378; 
People  V.  Murray,  (1896)  149  N.  Y.  367,  44  N.  E.  146,  32  L.  R.  A.  344,  affirm- 
ing 4  App.  Div.  185,  38  N.  Y.  S.  909;  People  v.  Highway  Com'rs,  (1873)  64 
N.  Y.  276,  13  Am.  Rep.  581.  Thus,  an  appropriation  made  for  the  purpose  of 
improving  the  navigation  of  Boquet  river  from  its  mouth  to  Willsborough  Falls 
is  for  a  local  purpose  insomuch  as  the  improvement  would  chiefly  and  directly 
promote  the  interests  of  the  people  at  the  falls  and  would  not  subserve  any  pur- 
pose of  the  public  generally.  People  v.  Allen,  supra.  Compare  Waterloo  Woolen 
Mfg.  Co.  V.  Shanahan,  (1891)  128  N.  Y.  345,  28  N.  E.  358,  14  L.  R.  A.  481, 
supra,  paragraph  Reference  to  Matters  Outside  of  Statute,  etc.  Similarly,  the 
act  "  to  vest  certain  real  estate  belonging  to  the  state  in  the  town  of  Marl- 
borough" (ch.  776,  Laws  of  1868),  providing  for  the  laying  out  of  a  highway 
in  said  town,  and  taking  and  vesting  in  the  town  for  the  purposes  of  the 
highway  the  title  to  lands  belonging  to  the  state,  makes  an  appropriation  of 
public  property  for  a  local  purpose  within  the  meaning  of  this  section. 
People  V.  Com*rs,  supra.  But  "  it  is  not  every  appropriation  for  what, 
in  some  sense,  may  be  called  a  local  purpose,  that  comes  within  this  provision. 
Where  the  appropriation  of  money  is  for  state  purposes,  although  its  expendi- 
ture is  confined  to  a  locality,  it  does  not  require  a  two-thirds  vote.  So, 
too,  appropriations  may  be  made,  in  a  certain  sense,  for  a  private  purpose, 
and  yet  not  require  such  a  vote.  Money  may  be  appropriated  to  pay  indi- 
viduals for  property  purchased  for  the  state  or  for  salaries  or  wages  without 
requiring  a  two-thirds  vote,  and  thus  the  appropriation  and  supply  bills 
annually  passed  by  the  legislature,  unless  they  contain  donations  of  public 
moneys  or  property  for  local  or  private  purposes,  have  never  been  understood 
to  require  such  a  vote."  Per  Earl,  J.,  in  Sweet  v.  Syracuse,  (1891)  129  N.  Y. 
316,  27  N.  E.  1081,  29  N.  E.  289,  reversing  60  Hun  28,  14  N.  Y.  S.  421. 

Discharge  of  moral  obligation  of  state. —  An  appropriation  made  in  dis- 
charge of  an  obligation  morally  though  not  legally  binding  on  the  state  is 
for  a  public  and  not  a  private  or  local  purpose.  Waterloo  Woolen  Mfg.  Co. 
V.  Shanahan,  (1891)  128  N.  Y.  345,  28  N.  E.  358,  14  L.  R.  A.  481;  Wheeler 
V.  State,  (1907)   190  N.  Y.  406,  83  N.  E.  54,  123  A.  S.  R.  665,  reversing  118 
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App.  Div.  913,  103  N.  Y.  S.  1150;  Morris  v.  People,  (1846)  3  Denio  381. 
Thus,  a  bill  (ch.  325,  Laws  of  1888)  containing  provisions  for  the  restoration 
to  their  original  channel  of  waters  that  had  been  diverted  therefrom  is  not 
within  the  requirements  of  this  section,  the  purpose  of  restoring  to  lower 
riparian  owners  the  right  which  they  had  enjoyed  prior  to  the  diversion  being 
public  in  its  nature.  Waterloo,  etc.,  Mfg.  Co.  v.  Shanahan,  supra.  Similarly 
the  allowance  of  a  claim  supported  by  a  moral  obligation  and  founded  in 
justice  is  not  an  appropriation  of  public  funds  to  a  private  purpose  even 
though  by  reason  of  technicalities  the  claim  is  not  legally  binding.  The 
assent  of  two-thirds  of  the  members  of  each  house  is  not  necessary,  therefore, 
to  the  passage  of  an  act  making  provision  for  such  an  allowance.  Wheeler 
V.  New  York,  supra;  Morris  v.  People,  supra.  See  further  as  to  this  point 
Art.  3,  §§  19  and  28;  Art.  8,  §§  9  and  10. 

The  acquisition  of  water  power  sites  is  a  public  undertaking  and  money 
devoted  to  accomplish  that  end  is  not  appropriated  for  a  private  or  local 
purpose.  Wherefore,  statutes  (ch.  452  and  453,  Laws  of  1913)  making  appro- 
priations therefor  are  not  within  the  requirement  of  this  section.  Long  Sault 
Development  Co.  v.  Kennedy,  (1913)  158  App.  Div.  398,  143  N.  Y.  S.  454, 
affirmed,  (1914)  212  N.  Y.  1,  105  N.  E.  849,  Ann.  Cas.  1915D  56. 

Appropriation  to  railroad. — ''It  must  be  regarded  as  settled  in  the  juris- 
diction of  this  state,  that  the  appropriation  of  property  to  the  construction 
or  use  of  a  railway  for  the  transportation  of  persons  or  property,  is  an 
application  of  such  property  to  the  use  of  the  public.  The  doctrine  applies 
to  all  railways,  whether  traversing  the  state  or  the  streets  of  a  city; 
and  of  course  the  motive  power  used  does  not  affect  the  question."  People  v. 
Kerr,   (1863)   27  N.  Y.  188. 

§  21.  Appropriation  hills. 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State 
or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law ;  nor  unless  such 
payment  be  made  within  two  years  next  after  the  passage  of  such 
appropriation  act ;  and  every  such  law  making  a  new  appropriation 
or  continuing  or  reviving  an  appropriation,  shall  distinctly  specify 
the  sum  appropriated,  and  the  object  to  which  it  is  to  be  applied ; 
and  it  shall  not  be  sufficient  for  such  law  to  refer  to  any  other  law 
to  fix  such  sum. 

Const.  1846,  Art.  VII,  §  8;  continued  without  change  in  Const.  1894, 
Art.  Ill,  §  21. 

Local  taxes  as  fund  under  management  of  state. —  An  act  (ch.  907,  Laws  of 
1869),  directing  that  the  taxes  collected  in  any  municipality  on  the  assessed 
valuation  of  any  railroad  shall  be  applied  to  the  redemption  of  bonds  issued 
by  the  municipality  to  raise  money  in  aid  of  the  construction  of  such  rail- 
road is  not  violative  of  this  section.  The  taxes  so  raised  and  so  applied  are 
never  deposited  in  the  treasury  of  the  state  and  never  come  under  state 
management.    In  re  Clark,  (1887)   106  N.  Y.  104,  12  N.  E.  341. 

Legacy  or  distributive  share  of  unknown  legatee  or  distributor  as  fund 
under  management  of  state. —  Where  a  person  entitled  to  a  legacy  or  dis- 
tributive share  of  a  decedent's  estate  is  unkno^vn,  and  the  money  has  been 
paid  into  the  state  treasury  pursuant  to  the  directions  of  the  Code  of  Civil 
Procedure  (§  2747),  it  is  not  money  of  the  state,  or  belonging  to  any  of 
its  funds,  or  fimds  under  its  management  within  the  meaning  of  the  provision 
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of  this  section  which  prohibits  the  paying  out  of  such  moneys  "except  in 
pursuance  of  an  appropriation  by  law,"  and  upon  compliance  with  the  require- 
ments of  the  Code  and  production  of  a  certified  copy  of  order  directing  pay- 
ment of  the  legacy  or  distributive  share  to  a  claimant,  it  is  the  duty  of  the 
comptroller  to  draw  his  warrant  therefor  without  such  an  appropriation. 
People  V.  Chapin,  (1886)   101  N.  Y.  682. 

Earnest  money  an  contract  of  sale  of  public  lands  as  state  fund. —  Earnest 
money  received  by  land  commissioners  on  a  contract  of  sale  becomes  at  once 
part  of  the  state  funds  and  cannot  be  taken  from  the  state  except  by  an 
appropriation  by  the  legislature.  Switzer  v.  Com'rs  for  Loaning  Moneys, 
etc.,  (1909)   134  App.  Div.  487,  119  N.  Y.  S.  383. 

Allowance  of  credit  on  taxes  as  appropriation. —  Where  the  comptroller, 
acting  under  the  authority  of  chapter  463,  Laws  of  1889,  has  readjusted 
the  franchise  tax  of  a  corporation  and  has  allowed  the-  corporation  a 
credit  on  its  amount  for  excess  taxes  already  paid,  a  second  corporation  to 
which  a  portion  of  that  credit  has  been  assigned  is  not  entitled  to  have  the 
comptroller  apply  the  portion  of  the  credit  by  it  required  to  the  payment 
of  its  taxes.  "These  taxes  are  payable  to  the  treasurer  of  the  state,  and 
if  the  credit  transferred  to  the  relator  becomes  operative  as  a  payment, 
taxes  to  that  amount  are  diverted  from  the  treasury  for  the  purpose  of 
the  payment  of  a  claim  against  the  state  held  by  the  relator  as  the  assignee 
erf  the  Panama  Company.  This  operates  indirectly,  through  the  act  of  the 
comptroller  in  transferring  the  credit,  as  a  payment  of  a  claim  which  the 
comptroller  had  no  right  directly  to  pay.  He  had  no  right  to  draw  a 
warrant  on  the  treasury  for  it?  payment,  and  no  money  could  be  paid  out  of 
the  treasury  except  in  pursuance  of  an  appropriation  by  law."  People  v. 
Roberts,  (1898)  30  App.  Div.  78,  51  N.  Y.  S.  747,  affirmed,  (1898)  156  N.  Y. 
693,  61  N.  E.  1093.  See  also  People  v.  Wemple,  (1892)  igS  N".  Y.  617, 
30  N.  E.  1002. 

Reference  to  comptroller's  report  to  fix  amount  and  object  of  appropriation. 
—  The  Act  of  1872  (ch.  700)  appropriating  over  $4,000,000  to  meet  "the 
present  acknowledged  deficiency,  and  the  estimated  liabilities  of  the  general 
fxmd  up  to  the  30th  day  of  September,  1872,  for  the  payment  of  which  no 
appropriations  have  been  made,  but  which  such  indebtedness  has  been  incurred 
and  such  liabilities  created  according  to  the  report  of  the  late  comptroller, 
transmitted  to  the  legislature  January  2d,  1872,"  does  not  sufficiently  state 
the  amount  and  object  of  its  appropriation  and  is  therefore  invalid.  "The 
comptroller's  report,  if  accessible,  may  distinctly  specify  the  debts  and  lia- 
bilities *  acknowledged  and  estimated,'  to  whom  payable,  and  for  what  con- 
tracted, but  this  is  not  a  compliance  with  the  important  requirement  of 
the  Constitution,  that  the  object  as  well  as  the  amount  of  the  appropriation 
shall  be  distinctly  specified  in  the  act."  People  v.  Kings  County,  (1873)  62 
N.  Y.  556. 

§  22.  Appropriation  biUs  not  to  emJbrace  other  subjects. 

No  provision  or  enactment  shall  be  embraced  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  specifically  to  some 
particular  appropriation  in  the  bill;  and  any  such  provision  or 
enactment  shall  be  limited  in  its  operation  to  such  appropriation. 

Const.  1894,  Art.  Ill,  §  22. 

§  23.  Statutory  revision  bills  excepted  from  certain  sections. 

Sections  seventeen  and  eighteen  of  this  article  shall  not  apply  to 
any  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
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to  the  Legislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Amendment  of  ]874. 

Presumption  as  to  report. —  In  accordance  with  the  general  rule  that  every 
presumption  is  in  favor  of  the  constitutionality  of  a  statute,  an  act  other- 
wise void  under  sections  17  and  18  of  this  article  will  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  have  been  reported  by  commissioners 
appointed  pursuant  to  law  to  revise  the  statutes.  People  v.  Petrea,  (1883) 
92  N".  Y.  128.    See  also  People  v.  Ebelt,  (1905)   180  N.  Y.  470,  73  N.  E.  235. 

Evidence  as  to  report. —  It  may  be  shown  by  matter  aliunde  that*  an  act 
within  the  prohibition  of  sections  17  and  18  was  not  in  fact  reported  by  a 
commission  appointed  to  review  the  statutes.  For  that  purpose  reference 
may  be  made  to  the  journals  of  the  legislature  and  to  the  original  act. 
People  V.  Petrea,  (1883)  92  N.  Y.  128.  In  that  case  the  court  said:  "The 
question  whether  a  statute  is  constitutional,  is  in  its  nature  a  judicial  one. 
The  question  most  frequently  arises  upon  the  face  of  the  statute  itself,  and 
the  question  of  constitutionality  is  determined  by  comparing  the  statute 
with  the  constitution.  But  it  often  depends  upon  extrinsic  facts,  not  appear- 
ing upon  the  statute  book.  .  .  .  The  constitution  would  afford  very  slight 
protection  against  l^islative  usurpation,  and  the  object  sought  to  be  accom- 
plished by  the  amendment  in  question,  could  be  easily  frustrated,  if  the 
mere  fact  that  the  legislature  had  passed  a  local  or  private  bill  in  one  of 
the  enumerated  cases,  created  a  conclusive  presumption  that  the  bill  was 
originally  reported  by  conunissioners,  and  was  within  the  exception  of  sec- 
tion 25.  The  tendency  of  judicial  authority  supports  the  proposition  that 
whenever  a  question  arises  as  to  the  constitutionality  of  a  statute,  the  court 
may  resort  to  any  source  of  information  which  in  its  nature  is  original 
evidence  of  any  fact  relevant  to  the  inquiry.  .  .  .  This  rule  excludes  all 
inquiry  as  to  the  motives  of  the  legislature  in  passing  particular  statute. 
Such  an  inquiry  is  wholly  irrelevant,  the  only  inquiry  permitted  being 
whether  the  enactment,  the  constitutionality  of  which  is  assailed,  is  for- 
bidden by  the  constitution.  We  think  the  offer  to  prove  by  the  journal  of 
the  legislature  by  the  original  act,  that  the  act  of  1881  was  not  reported 
by  commissioners,  was  improperly  overruled." 

Art.  Ill,  §  24. 

§  24.  Tax  laws  to  state  a/tnowfit  and  ohjed. 

Every  law  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly state  the  tax  and  the  object  to  which  it  is  to  be  applied,  and 
it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such  tax  or 
object. 

Const.  1846,  Art.  VII,  §  13;  continued  without  change  in  amendments  of 
1874,  Art.  Ill,  §  20,  and  in  Const.  1894,  Art.  Ill,  §  24. 

Object  and  rule  of  construction  of  section. —  The  object  of  this  provision 
"  was  to  convey  information  to  the  members  of  the  legislature  and  to  the 
people,  and  it  should  have  a  practical  construction,  with  a  view  to  accom- 
plish its  purpose  so  far  as  attainable,  and  to  carry  out  the  policy  which 
wo  may  assume  dictated  it."  In  re  McPherson,  (1877)  104  N.  Y.  306,  10 
N.  E.  685,  58  A.  S.  R.  502. 

Kature  of  tax  referred  to. —  The  language  of  this  section  is  general  and  is 
broad  enough,  if  literally  construed,  to  include  every  tax  which  the  legisla- 
ture may  impose.  It  has,  however,  been  given  a  practical  construction  by 
the  coiurts.    "  We  are  of  the  opinion,"  the  Court  of  Appeals  has  said,  "  that 
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this  section  of  the  constitution  was  intended  to  apply  to  the  annual  recur- 
ring taxes  known  at  the  time  of  the  adoption  of  the  constitution  and  imposed 
generally  upon  the  entire  property  of  the  state.  The  l^slature  would  know 
definitely  the  objects  for  which  such  taxes  were  imposed,  and  could  antici- 
pate, with  some  certainty,  the  amount  which  they  would  produce;  and  in 
their  imposition  it  was  deemed  important  by  the  framers  of  the  Constitution 
that  the  object  of  the  tax  should  be  stated."  Per  Earl,  J.,  in  In  re  McPher- 
son,  (1877)  104  N.  Y.  306,  10  N.  E.  f85,  58  A.  S.  R.  502.  See  also  Matter 
of  Stickney,  (1905)  110  App.  Div.  294,  97  N.  Y.  S.  336,  affirmed,  (1906)  185 
N.  Y.  107,  77  N.  E.  993;  writ  of  error  dismissed,  209  U.  S.  419,  28  S.  a 
508,  62  U.  S.  (L.  ed.)  863;  Guest  v.  Brooklyn,  (1876)  8  Hun  97.  And  in 
People  V  Philadelphia  Fire  Ass'n,  (1883)  92  N.  Y.  311,  44  Am.  Rep.  380, 
affirmed  119  U.  S.  110,  7  S.  Ot..  108,  30  U.  S.  (L.  ed.)  342,  it  was  said 
that  the  tax  covered  by  this  section  ''is  one  general  in  its  provisions  and 
co-extensive  with  the  state.'* 

Permanent  tax. —  This  section,  relating  only  to  general  taxes  recurring 
annually,  has  no  application  to  a  permanent  tax.  Thus  an  act  (ch.  483, 
Laws  of  1885)  imposing  a  tax  on  "gifts,  legacies  and  collateral  inheritances'' 
is  not  subject  to  the  requirements  here  made.  "The  tax  imposed  by  this 
act  is  a  permanent  one.  It  is  always  uncertain  upon  whom  it  will  fall  and 
how  much  revenue  it  will  produce.  It  would  have  been  impossible  for  the 
l^islature,  perhaps  years  in  advance,  to  specify  the  particular  objects  to 
which  the  tax  should  be  applied."  In  re  McPherson,  (1877)  104  N.  Y.  306, 
10  N.  E.  685,  58  A.  S.  R.  502.  See  also  Matter  of  Stickney,  (1905)  110  App. 
Div.  294,  97  N.  Y.  S.  336,  affirmed,  (1906)  185  N.  Y.  107,  77  ISJ.  E.  993;  writ 
of  error  dismissed,  209  U.  S.  419,  28  S.  Ct.  508,  52  U.  S.  (L.  ed.)  863. 

Tax  in  nature  of  a  license  fee. —  A  tax  in  the  nature  of  a  license  fee  or 
condition  is  not  within  the  requirements  of  this  section.  Exempt  Firanen's 
Benev.  Fund  v.  Roome,  (1883)  93  N.  Y.  313,  45  Am.  Rep.  217,  affirming  29 
Hun  391;  People  v.  Philadelphia  Fire  Ass'n,  (1883)  92  N.  Y.  311,  44  Am. 
Rep.  380,  affirmed  119  U.  S.  110,  7  S.  Ct.  108,  30  U.  S.  (L.  ed.)  342.  "We  are 
of  opinion,"  said  the  court  in  People  v.  Philadelphia  Fire  Ass'n,  supra, ''  that 
this  provision  does  not  relate  to  a  tax  imposed  as  a  condition  upon  a  for^gn 
insurance  company,  and,  therefore,  in  fact  in  the  nature  of  a  license  fee, 
and  that  the  tax  covered  by  the  constitutional  provision  is  one  general  in 
its  provisions  and  coextensive  with  the  state."  And  in  Exempt  Firemen's 
Benev.  Fimd  v.  Roome,  supra,  is  was  held  that  an  act  (ch.  89,  Laws  of 
1879)  requiring  the  agents  of  foreign  fire  insurance  companies,  doing  business 
in  the  city  of  New  York,  to  pay  a  tax  on  the  gross  premiums  received  by  them 
for  insurance  upon  property  in  that  city  cannot  be  objected  to  because  it 
does  not  "  distinctly  state  the  tax "  nor  "  the  object  to  which  it  is  to  be 
applied." 

Local  assessment. —  This  section  has  no  application  to  an  act  (ch.  383, 
Laws  of  1869)  authori2dng  an .  assessment  for  local  purposes.  Guest  v. 
Brooklyn,   (1876)   8  Hun  97. 

Disposition  of  proceeds  of  existing  tax  as  imposition  or  continuation  thereof. 
—  A  law  that  specifies  what  may  be  done  with  a  tax  that  has  already  been 
properly  imposed,  does  not  fail  within  the  purview  of  this  section.  Thus 
chapter  907,  Laws  of  1869,  providing  for  the  application  of  the  taxes  assessed 
on  any  railroad  in  a  municipality  toward  the  redemption  of  bonds  issued 
by  the  municipality  iii  aid  of  the  railroad  cannot  be  attacked  as  obnoxious 
to  these  provisions.    In  re  Clark,  (1887)   106  N.  Y.  104,  12  N.  E.  341. 

Modification  of  manner  of  collection. —  A  statute  which  amounts  to  a  mere 
modification  "  in  the  process  of  collecting  a  tax  already  imposed  "  does  not 
come  within  this  provision.  Accordingly,  chapter  382  of  Laws  of  1879,  chapter 
402  of  Laws  of  1881,  and  chapter  516  of  Laws  of  1883,  which  are  only  a 
modification  of  the  general  system  of  taxation  placing  the  duty  of  selling 
'  lands  for  impaid  taxes  on  the  county  instead  of  the  state  and  charging  the 
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county  with  the  unpaid  tax  instead  of  having  it  assumed  by  the  state,  are 
constitutional.  These  statutes  are  not  the  imposition  or  the  continuance  or 
the  revival  of  a  tax,  but  a  mere  modification  in  the  process  of  collecting  a 
tax  already  imposed.     People  v.  Ulster  County,   (1885)    36  Hun  491. 

Statement  of  mazimum  tax  with  provision  for  redaction  as  sufficient  state- 
ment of  tax. —  The  specification  in  a  law  imposing  a  tax  of  the  maximum 
tax  to  be  levied  with  a  provision  for  the  levy  of  a  less  tax  in  case  the 
maximum  should  not  be  necessary  is  not  a  sufficiently  distinct  statement 
of  the  tax  imposed.  Thus,  chapter  734,  Laws  of  1872,  offends  in  this  respect 
in  imposing  a  tax  of  three  and  a  half  mills  on  the  dollar,  or  so  much  thereof 
as  may  be  necessary  to  provide  for  the  payment  of  certain  obligations.  "  The 
law  imposes  a  tax  of  three  and  a  half  mills  per  dollar,  or  so  much  thereof 
as  may  be  necessary,  to  provide  for  the  payment,  etc.  This  is  not  a  specific 
and  distinct  statement  of  the  tax  to  be  levied.  It  is  simply  a  statement  of 
the  maximum  tax  to  be  levied,  leaving  it  to  the  discretion  of  the  adminis- 
trative officers  of  the  state  to  levy  such  a  tax  as  they  shall  find  necessary 
up  to  the  limit  named.  The  legislature  cannot,  under  the  Constitution,  thus 
delegate  the  power  of  taxation.  They  must  determine  the  amount  necessary 
and  adequate,  and  declare  the  amount  to  be  levied  absolutely.  If  this  form 
of  enactment  is  allowable,  a  law  authorizing  a  tax  of  fifty  per  cent,  of  the 
assessed  value  of  the  taxable  property  of  the  state,  or  so  much  thereof  as 
might  be  necessary,  would  be  valid,  and  the  whole  legislative  taxing  power 
delegated  to  the  other  departments  of  the  state  government.  The  law  is 
invalid  as  not  stating  the  tax  imposed."  People  v.  Kings  County,  (1873) 
52  N.  Y.  556.  Compare  People  v.  Flagg,  (1871)  46  N.  Y.  401.  A  statute 
imposing  a  definite  tax  is  not  rendered  invalid,  however,  by  the  failure  of 
the  legislature  subsequently  to  appropriate  all  the  money  which  will  probably 
be  received  thereimder.  In  such  a  case  no  implied  power  is  granted  the 
executive  authorities  to  lower  the  tax  prescribed  or  to  fix  it  at  a  figure  that 
will  yield  an  amount  sufficient  to  meet  the  legislative  appropriations.  No 
other  tax  than  that  specified  can  be  imposed  and  the  statute  therefore  satisfies 
the  requirements  of  this  section.  Matter  of  Attorney-General,  (1890)  58  Hun 
218,  12  N.  Y.  S.  754. 

Provision  for  payment  of  tax  to  legally  recognized  fund  of  s1#te  as  suffi- 
cient statement  of  object. —  The  requirement  of  this  section  that  every  law 
for  the  imposition  of  a  tax  shall  distinctly  state  the  object  thereof  is  met, 
apparently,  by  the  direction  that  the  proceeds  of  the  tax  shall  be  paid  to  one 
of  the  legally  recognized  funds  of  the  state.  Thus,  a  direction  to  pay  the 
proceeds  of  a  tax  into  the  treasury  to  the  credit  of  the  general  fund  is  a 
sufficiently  distinct  statement  of  the  object  of  the  tax,  although  such  fund 
is  applicable  to  practically  any  object  which  the  legislature  may  deem  proper. 
People  V.  Home  Ins.  Co.,  (1883)  92  N.  Y.  328,  affirmed,  134  U.  S.  594,  10 
S.  Ct.  593, 33  U.  S.  (L.  ed.)  1025;  People  v.  Orange  County,  1858)  17  N.  Y.  235, 
affirming  27  Barb.  575;  Matter  of  Attorney-General,  (1890)  68  Hun  218,  12 
N.  Y.  S.  764 ;  People  v.  National  Fire  Ins.  Co.,  ( 1882 )  27  Hxm  188.  See  also  In  re 
McPherson,  ( 1877)  104  N.  Y.  306,  10  N.  E.  685,  58  A.  S.  R.  502.  That  holding 
was  made  in  People  v.  Orange  County,  (1868)  17  N.  Y.  235,  affirming  27 
Barb.  575,  wherein  the  court,  after  first  alluding  to  the  custom  of  distributing 
the  total  revenues  of  the  state  into  several  distinct  funds  according  to  the 
source  from  which  they  are  derived  and  the  purpose  to  which  they  are  to 
be  devoted,  made  these  remarks:  "Had  the  legislature  instead  of  raising 
money  by  tax  to  defray  the  necessary  and  incidental  expenses  of  government, 
as  by  the  law  in  question  it  is  proposed  to  do,  determined  to  increase  the 
revenue  and  efficiency  of  any  other  one  of  the  funds  devoted  to  the  expen- 
ditures of  government,  as  for  example  the  common  school  or  literature  fund, 
I  suppose  no  one  would  have  been  found  to  insist  that  an  act  constructed 
after  the  pattern  of  that  now  imder  consideration  would  not  have  satisfied 
the  requirement  of  the  constitution,  in  respect  to  the  mode  of  stating  the 
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object  of  the  tax.  It  would  have  been  quite  sufficient  for  the  legislature,  in 
stating  the  object  of  the  tax,  to  say  that  the  money  to  be  raised  when  col- 
lected should  be  paid  into  the  treasury  of  the  state  to  the  credit  of  the 
common  school  fund  or  the  literature  fund.  The  only  distinction  that  I  can 
perceive  between  such  a  law  and  one  designed  to  increase  the  revenues  of 
the  general  fund  is,  that  in  the  latter  case,  the  money  when  collected  and  paid 
into  the  treasury  may  be  applied  to  a  greater  variety  of  expenditures  than 
in  the  former  case.  In  neither  case  can  it  be  paid  out  except  in  pursuance 
of  an  appropriation  act,  distinctly  specifying  both  the  amount  appropriated 
and  the  object  to  which  the  appropriation  is  to  be  applied.  If  the  construc- 
tion which  has  been  adopted  by  the  l^islature,  in  this  and  every  other  tax 
law  enacted  under  the  present  constitution  is  to  be  rejected,  I  can  see  no 
other  rule  of  interpretation  short  of  a  complete  embodiment  of  the  appro- 
priation act  in  the  law  imposing  the  tax.  It  would  be  necessary  for  the 
legislature  after  having  stated  the  tax,  and  the  fund  to  which,  when  collected 
and  paid  into  the  treasury  it  is  to  be  credited,  to  proceed  and  specify  the 
persons  to  whom,  and  the  purposes  for  which,  it  shall  be  disbursed.  Every 
tax  bill  would  then  be  an  appropriation  bill  also.  It  is  obvious  that  such 
a  requirement  would  be  productive  of  infinite  embarrassment  to  the  govern- 
ment. The  argument,  ab  inconvenienti,  against  such  an  interpretation  of 
the  provision  in  question,  seems  to  me  to  be  very  strong.  Indeed,  I  think  it 
would  operate,  practically,  to  deprive  the  legislature  of  all  power  to  raise 
money  by  taxation." 

Provision  for  application  to  tax  to  "ordinary  and  current  expenses"  of 
state. —  Since  the  specification  of  the  replenishment  of  a  legally  recognized 
fund  of  the  state  is  a  sufficiently  distinct  statement  of  the  object  of  a  tax,  it 
follows  that  the  designation  of  one  or  more  of  the  several  classes  of  expendi- 
tures lawfully  chargeable  to  that  fund  is  equally  sufficient  and  distinct. 
Thus,  the  general  fund  being  devoted  both  to  the  ordinary  and  current 
expenses  of  the  state  and  to  any  appropriation  not  payable  from  any  other 
fund,  an  act  (ch.  542,  Laws  of  1880)  imposing  a  tax  to  be  applied  "to 
the  payment  of  the  ordinary  and  current  expenses  of  the  state,"  sufficiently 
complies  wjjth  the  requirements  of  this  section.  People  v.  Home  Ins.  Co., 
(1883)  92  N.  Y.  328,  affirmed  134  U.  S.  594,  10  S.  Ct.  593,  33  U.  S.  (L.  ed.) 
1025;  People  v.  National  Fire  Ins.  Co.,  (1882)  27  Hun  188;  People  v.  Daven- 
port, (1881)   25  Hun  630,  affirmed    (1883)   91  N.  Y.  574. 

Provision  for  payment  "  for  the  use  of  the  state."  —  Apparently  a  direction 
that  a  tax  shall  be  paid  "  for  the  use  of  the  state  "  is  not  a  sufficient  indica- 
tion of  the  object  thereof.  In  re  McPherson,  (1877)  104  N.  Y.  306,  10  N.  E. 
085,  58  A.  S.  R.  502.  Judge  Earl,  speaking  for  the  court  in  that  case,  criti- 
cised the  rule  above  noted  to  the  effect  that  a  provision  that  a  tax  shall  be 
paid  to  the  general  fund  is  a  sufficient  indication  of  its  object.  In  the  course 
of  his  opinion.  Judge  Earl  made  these  remarks:  "The  decision  which  first 
announced  this  doctrine  greatly  impaired  the  value  of  the  constitutional^ 
provision,  because  when  the  tax  has  once  been  paid  into  the  general  fund 
it  may  be  appropriated  by  the  l^slature  to  any  of  the  innumerable  objects, 
ordinary  and  extraordinary,  for  which  the  state  may  need  money;  and  thus 
any  information  given  to  members  of  the  legislature  or  to  taxpayers,  by 
such  a  statement  of  the  object  of  the  tax,  is  more  illusory  than  real.  But 
it  must  be  assumed  that  the  constitutional  provision  still  has  some  value, 
and  it  should  not  be  entirely  nullified  by  judicial  construction,  as  it  would 
be  if  we  should  hold  that  this  act  sufficiently  states  the  object  of  the  tax 
within  the  meaning  of  the  constitution.'*  The  case  was  decided  on  other 
grounds,  however. 

Reference  to  comptroller's  report  to  fix  object  of  tax. —  Reference  may  not 
be  made  to  the  comptroller's  report  for  the  purpose  of  stating  the  object  of 
tax  and  a  statute  relying  on  such  a  reference  to  fix  the  object  of  a  tax  which 
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it  imposes  is  void  under  this  section.     People  v.  Kings  County,   (1873)   62 
N.  Y.  656. 

Reference  to  statute. —  Chapter  734,  Laws  of  1872,  is  invalid  under  this 
section  inasmuch  as  the  object  of  the  tax  imposed  by  that  statute  can  be 
ascertained  only  by  reference  to  chapter  700,  Laws  of  1872,  and  by  reference 
therefrom  to  certain  other  acts  therein  mentioned.  People  v.  Kings  County, 
(1873)   62  N.  Y.  556. 

§  25.  Quoruin- of  three-fifths  necesscury  far  pasmi^cei^^ 

On  the  final  passage  in  either  house  of  the  Legislature,  ci  any 
act  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt  or 
charge,  or  makes,  continues  or  revives  any  appropriation  of  public 
or  trust  money  or  property,  or  releases,  discharges  or  commutes 
any  claim  or  demand  of  the  State,  the  question  shall  be  taken  by 
yeas  and  nays,  which  shall  be  duly  entered  upon  the  journals,  and 
three-fifths  of  all  the  members  elected  to  either  house  shall,  in  all 
such  cases,  be  necessary  to  constitute  a  quorum  therein. 

Const.  1846,  Art.  VII,  §  14;  continued  without  change  in  the  amendments 
of  1874,  Art.  Ill,  §  21,  and  in  Const.  1894,  Art.  Ill,  §  25. 

Tax. —  It  has  been  said  that  the  tax  contemplated  by  this  section  is  one 
"general  in  its  operation  and  coextensive  with  the  state."  People  v. 
Chenango,  (1853)  8  N.  Y.  317.  See  also  Matter  of  Weeks,  (1905)  109  App. 
Div.  859,  96  N.  Y.  S.  876,  affirmed,  (1906)  185  N.  Y.  541,  77  N.  K  1197. 
Accordingly,  the  Act  of  April  16,  1851,  imposing  a  militia  commutation  tax, 
is  not  a  tax  law  within  the  meaning  of  this  provision.  "  It  would  do  violence 
to  the  section,  to  suppose  that  it  had  reference  to  the  commutation  tax,  so 
called  in  the  military  law,  which  operates  only  upon  a  small  class  of  persons, 
and  which  is  a  mere  substitute  of  money  for  military  duty."  People  v. 
Chenango,  (1853)  8  N.  Y.  317.  Also,  this  provision  contemplates  only  those 
acts  which  in  themselves  impose  a  tax.  Thus,  the  Act  of  1855,  chapter  428, 
providing  for  compensating  persons  whose  property  may  be  destroyed,  in 
consequence  of  mobs  or  riots,  is  not  a  tax  law  within  this  section,  though 
a  recovery  imder  it  may  result  in  the  necessity  of  a  tax.  "  This  act  of  1855 
does  not  impose  a  tax  of  any  kind,  either  state  or  municipal.  Its  provisions 
may,  and  no  doubt  will,  lead  to  the  necessity  of  local  taxation;  and  the 
same  thing  may  be  said  of  every  act  of  legislation  under  which  an  expendi- 
ture for  general  or  local  purposes  may,  in  any  contingency,  be  required.  If 
a  local  tax  in  a  city  or  village  is  within  the  scope  of  the  section,  it  will  be 
sufficient  to  have  the  requisite  quorum  present,  when  the  tax  shall  come  to 
be  voted."  Darlington  v.  New  York,  (1865)  31  N.  Y.  164,  88  Am.  Dec.  248, 
affirming  2  Robt.  274.  Furthermore,  this  section  has  no  application  to  an 
act  imposing,  reviving  or  continuing  a  tax  in  the  nature  of  a  license  fee 
or  condition.  Thus,  the  presence  of  three-fifths  of  each  branch  of  the  legis- 
lature is  not  required  to  constitute  a  quorum  on  the  final  passage  of  an  act 
(ch.  89,  Laws  of  1879),  requiring  the  agents  of  foreign  insurance  companies 
to  pay  over  to  public  purposes  a  fixed  percentage  on  the  business  done  by 
them  in  the  city  of  New  York.  Exempt  Firemen's  Benev.  Fund  v.  Roome, 
(1883)  93  N.  Y.  313,  45  Am.  Rep.  217,  affirming  29  Hun  391. 

Debt  or  claim. —  This  provision  "  relates  to  legislative  acts,  which  of  them- 
selves, or  by  their  immediate  and  necessary  consequence,  create  a  debt  or 
claim."  Thus,  the  Act  of  1855,  chapter  428,  providing  for  compensating  per- 
sons whose  property  may  be  injured  in  consequence  of  mobs  or  riots  does  not 
constitute  a  debt  or  claim.  "If  no  person  should  suffer  damage  by  a  riot 
2^ 
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or  mob,  no  money  would  be  required,  and  no  debt  or  charge  would  ever  be 
created;  and  until  such  an  event  shall  occur,  no  debt  or  claim  will  be  called 
into  existence.  The  l^gal  principle,  which  imputes  the  act  of  an  authorized 
agent  to  his  principal,  does  not  apply  to  the  rioters  contemplated  by  the 
statute,  whose  wrongful  act  might  lead  to  the  incurring  of  a  debt.  They 
would  not  be,  in  any  sense,  the  agents  of  the  legislature."  Darlington  ▼. 
New  York,  (1865)   31  N.  Y.  164,  88  Am.  Dec.  248,  affirming  2  Robt.  274. 

Appropriation. —  An  act  (ch.  428,  Laws  of  1855)  which  provides  for  the 
compensation  of  persons  whose  property  may  be  injured  or  destroyed  by  a 
mob  is  not  an  appropriation  bill  in  the  sense  of  this  constitutional  provision. 
"No  public  or  trust  moneys  were  disposed  of  or  set  apart  for  the  purpose 
of  being  expended;  it  could  not  be  known  when,  if  ever,  any  payment  of 
money  would  be  required  to  be  made,  nor  in  what  county  or  city  it  would 
be  required;  and  none  of  the  public  moneys  of  the  state  were  to  be  expended 
in  consequence  of  any  of  the  provisions  of  the  act."  Darlington  v.  New  York, 
(1875)  31  N.  Y.  164,  88  Am.  Dec.  248,  affirming  2  Robt.  274.  Likewise, 
a  militia  commutation  tax  (Laws  of  1851)  which  ''substitutes  the  payment 
of  fifty  cents,  by  all  able-bodied  white  male  citizens,  between  the  ages  of 
eighteen  and  forty-five,  subject  to  military  duty  in  this  state,  and  not  doing 
duty  in  the  uniformed  militia,  for  the  services  on  parade  formerly  required, 
and  in  lieu  of  the  fines  for  nonperformance  of  military  duty  formerly 
exacted,"  does  not  amount  to  an  "  appropriation  of  public  or  trust  mon^ 
within  the  meaning  of  the  constitution."  People  v.  Chenango,  (1853)  8  N.  Y. 
317.  In  that  case  the  court  said:  ''To  commute  for  military  services  by 
the  payment  of  a  sum  of  money,  is  analogous  to  the  practice  which  has 
long  prevailed  in  this  state,  of  commuting  for  highway  labor.  ...  An 
appropriation  of  fines  and  commutation  money,  under  our  acts  relative  to 
highways,  for  the  improvement  of  the  roads  in  the  town  or  road  district, 
and  of  military  fines  and  commutations  for  the  benefit  of  the  militia,  has 
long  been  a  part  of  the  policy  of  our  laws.  It  existed,  without  complaint, 
at  the  adoption  of  the  last  constitution,  and  for  forty  years  before,  and 
there  is  no  reason  to  believe,  that  any  abuses  in  the  system  were  known  to 
the  convention,  or  led  to  the  adoption  of  the  14th  section  of  the  7th  article, 
article  3,  section  25.  That  section  was  framed  to  guard  against  a  class  of 
abuses  of  an  entirely  different  character." 

Change  in  disposition  of  existing  appropriation. —  The  requirements  of  this 
section  do  not  extend  to  acts  effecting  changes  in  the  disposition  of  a  valid 
existing  appropriation.  Such  acts  neither  make  nor  continue  appropriations. 
Thus,  the  presence  of  three-fifths  of  each  branch  of  the  legislature  is  not 
required  to  constitute  a  quorum  on  the  final  passage  of  a  bill  making  a 
corporation  that  had  formerly  received  only  a  portion  of  a  certain  appro- 
priation the  sole  payee  thereof.  Exempt  Firemen's  Benev.  Fund  v.  Roome, 
(1883)   93  N.  Y.  313,  45  Am.  Rep.  217,  affirming  29  Hun  391. 

"  Yeas  and  nays  "  requirement. —  The  requirement  of  this  section  that  the 
"  yeas  and  nays  "  shall  be  called  and  entered  upon  the  journal  does  not  apply 
to  a  vote  on  receding  from  amendments  which  have  been  disagreed  to  by  the 
other  house.  Furthermore,  this  requirement  "is  only  directory  to  the 
legislature;  there  is  no  clause  declaring  the  act  to  be  void,  if  this  direction 
be  not  followed."     People  v.  Chenango,   (1853)    8  N.  Y.  317. 

EHridence  of  passage. —  When  an  act  within  this  section  is  passed,  '^but 
the  certificates  of  the  presiding  officers  of  both  houses  attached  to  the  original 
bill  are  defective  in  failing  to  show  that  the  requisite  number  of  members 
were  present  or  voted  therefor,  recourse  may  be  had  to  the  journals  of  the 
two  houses  to  support  the  validity  of  the  enactment."  In  re  Stickney's, 
(1906)  185  N.  Y.  107,  affirming  110  App.  Div.  294,  97  N.  Y.  S.  336;  Matter 
of  Weeks,  (1905)  109  App.  Div.  859,  96  N.  Y.  S.  876,  affirmed  (1906)  185 
N.  Y.  541,  77  N.  E.  1197.  See  also  People  v.  Chenango,  (1853)  8  N.  Y.  317, 
And  see  Art.  3,  §  20. 
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§  26.  Boo/rds  of  supervisors. 

There  shall  be  in  each  county,  except  in  a  county  wholly  included 
in  a  city,  a  board  of  supervisors,  to  be  composed  of  such  members 
and  elected  in  such  manner  and  for  such  period  as  is  or  may  be 
provided  by  law.  In  a  city  which  includes  an  entire  county,  or 
two  or  more  entire  counties,  the  powers  and  duties  of  a  board  of 
supervisors  may  be  devolved  upon  the  municipal  assembly,  com- 
mon council,  board  of  aldermen  or  other  legislative  body  of  the 
city. 

Amendments  of  1874,  Art.  Ill,  §  22;  continued  without  change  in  Const 
1894,  Art.  Ill,  §  26;   amended  in  1899. 

Nature  of  board. —  Construing  this  section  in  conjunction  with  sections  27 
and  28  of  this  article,  it  is  apparent  that  a  board  of  supervisors  is  primarily 
a  legislative  body.  People  v.  Westchester  County,  (1912)  149  App.  Div.  319, 
133  N.  Y.  S.  760. 

The  composition  of  boards  of  supervisors  and  the  manner  of  election  and 
term  of  office  of  their  members  are  matters  resting  in  the  legislative  discre- 
tion. People  V.  Westchester  County,  (1893)  139  N.  Y.  524,  34  N.  E.  1106, 
affirming  69  Hun  143,  23  N.  Y.  S.  419.  Since,  however,  great  mischief  would 
result  if  by  the  operation  of  local  laws  uniformity  should  be  lost  in  the 
composition  of  such  boards,  the  otherwise  plenary  power  of  the  legislature 
over  that  matter  is  limited  by  article  1,  section  18,  prohibiting  it  from  pass- 
ing any  private  or  local  act  providing  for  the  election  of  members  of  boards 
of  supervisors.  People  v.  Westchester  County,  (1893)  139  N.  Y.  524,  34 
N.  E.  1106,  affirming  69  Hun  143,  23  N".  Y.  S.  419. 

Town  supervisors  as  members  of  county  board. —  An  act  (ch.  588,  Laws 
of  1896)  erecting  a  new  county  and  directing  that  the  board  of  supervisors 
thereof  shall  be  composed  of  members  who  have  been  duly  elected  super- 
visors of  the  several  towns  which  make  up  the  new  county,  in  the  manner 
and  for  the  period  provided  by  law,  is  constitutional.  The  act  "gives  a 
board  of  supervisors  to  the  new  county.  That  board  is  composed  of  members 
who  have  been  duly  elected  supervisors  of  the  several  towns  which  make  up 
the  new  county,  in  the  manner  and  for  the  period  provided  by  law.  This 
fulfills  the  mandate  of  the  Constitution."  Matter  of  Noble,  (1898)  ?4  App. 
Div.  55,  54  N.  Y.  S.  42. 

Office  of  •  supervisor  as  constitutional. —  The  office  of  supervisor  is  a  con- 
stitutional office.  Williams  v.  Boynton,  (1893)  71  Him  309,  25  N.  Y.  S.  60, 
affirmed,  (1895)  147  N.  Y.  426,  42 V.  E.  184;  Queens  County  v.  Petry,  (1900) 
54  App.  Div.  115,  66  N.  Y.  S.  447,  1142;  People  v.  Hogan,  (1914)  165  App. 
Div.  298,  151  N.  Y.  S.  261. 

Common  council  and  board  of  aldermen  as  constitutional  bodies. —  It  has 
been  said  that  the  common  council  or  board  of  aldermen  of  a  city  is  made  a 
constitutional  body  by  virtue  of  the  recognition  of  this  section.  Kathbone  v. 
Wirth,  6  App.  Div.  277,  40  N.  Y.  S.  535,  affirmed  (1896)  150  N.  Y.  459, 
45  N.  E.  15,  35  L.  R.  A.  408.  It  has  been  held,  without  a  discussion  of  the 
relation  of  this  section  to  the  question,  that  the  board  of  aldermen  of  the 
city  of  New  York  is  a  constitutional  body  so  long  as  it  exercises  the  power 
under  article  3,  section  5  of  apportioning  the  counties  of  that  city  into 
assembly  districts.  People  v.  Ilogan,  (1914)  214  N.  Y.  216,  108  N.  E.  459, 
affirming  165  App.  Div.  298,  151  N.  Y.  S.  261,  166  App.  Div.  895,  151  N.  Y.  S. 
270. 

Office  of  supervisor  as  subject  to  article  lo,  section  5. —  The  office  of  super- 
visor falls  within  the  provisicms  of  article  10,  section  5,  requiring  that  no 
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person  appointed  to  fill  a  vacancy  in  an  elective  office  shall  hold  that  office 
by  virtue  of  such  appointment  longer  than  the  commencement  of  the  political 
year  next  succeeding  the  first  annual  election  after  the  happening  of  the 
vacancy.  People  v.  Hogan,  (1914)  165  App.  Div.  298,  151  N.  Y.  S.  261; 
People  V.  Erie  Coimty,  (1899)  42  App.  Div.  510,  59  N.  Y.  S.  476,  affirming 
(1899)  160  N.  Y.  687,  55  N.  E.  1099.  Thus,  where  the  office  of  a  ward 
supervisor  of  Buffalo,  whose  term  expired  on  Jan.  1,  1900,  became  vacant 
March  31,  1898,  and  the  common  coimcil  of  the  city,  in  April,  1898,  elected  a 
person  to  fill  such  vacancy,  pursuant  to  section  374  of  the  city  charter 
(Laws  of  1891,  ch.  105,  as  amended  by  Laws  of  1895,  ch.  805),  providing 
that  "the  term  of  the  person  so  elected  to  fill  such  vacancy  shall  continue 
until,  and  including,  the  next  thirty-first  day  of  December  of  an  odd-nmnbered 
year,  and  until  his  successor  shall  have  been  elected  and  qualified,"  the  term 
of  office  of  the  person  so  elected  expired  Jan.  1,  1899,  despite  the  charter 
provision  noted  whereunder  he  would  have  held  office  until  Jan.  1,  1900, 
that  provision  being  void  under  article  10,  section  5.  People  v.  Erie  County, 
Buprp. 

Validation  of  acts  of  defective  board. —  To  clothe  any  person  who  has  not 
been  elected  a  supervisor  with  the  powers  of  that  office  would  be  violative  of 
the  provision  here  made  for  the  election  of  supervisors.  Wherefore  chapter 
143,  Laws  of  1893,  purporting  to  validate  certain  acts  of  a  board  of  super- 
visors not  legally  constituted  is  unconstitutional  if  construed  as  an  attempt 
to  qualify  as  supervisors  the  members  of  that  board  who  had  not  been 
properly  elected  thereto.  Williams  v.  Boynton,  (1893)  71  Hun  309,  25 
N.  Y.  S.  60,  affirmed,   (1895)   147  N.  Y.  426,  42  N.  E.  184. 

Change  by  supervisors  in  their  terms  of  office. —  A  board  of  supervisors, 
when  duly  authorized  by  statute,  may  change  the  date  of  a  town  election 
and  thus  extend  the  terms  of  the  members  of  the  board  without  contravening 
this  section.  "  The  constitution  does  not  prescribe  that  members  of  the  board 
of  supervisors  should  be  elected  for  a  definite  period,  but  only  for  such 
period  as  is  or  may  be  provided  by  law,  and  if  the  law  authorizes  the  board 
of  supervisors  to  change  the  time  of  the  holding  of  the  town  meeting  from 
spring  until  fall  and  expressly  provides  that  those  in  office  shall  continue  to 
hold  office  until  their  successors  be  elected  at  the  fall  town  meeting  and 
shall  have  qualified,  while  the  period  for  which  the  supervisor  is  elected  is 
an  alternative  period  and  one  which  may  be  extended  by  the  supervisors 
themselves,  nevertheless  they  are  elected  for  a  period  prescribed  by  law  strictly 
within  constitutional  authority.  An  elector  when  voting  for  the  supervisor 
votes  for  him  with  presumed  knowledge  of  his  authority  as  allowed  in  the 
statute  to  extend  his  term,  and  I  can  conceive  of  no  valid  objection  to  such 
an  interpretation  of  the  constitutional  mandate."  People  v.  Huftalen,  (1913) 
158  App.  Div.  44,  142  N.  Y.  S.  1012.  A  board  may  not  take  such  action  in 
the  absence  of  statutory  authority,  however,  inasmuch  as  this  section  provides 
that  supervisors  shall  be  elected  "for  such  period  as  is  or  may  be  provided 
by  law."  People  v.  Weeks,  (1903)  176  N.  Y.  194,  68  N.  E.  251,  affirming 
87  App.  Div.  610,  84  N.  Y.  S.  16. 

Force  of  provision  for  devolution  of  function  of  supervisors  on  legislative 
body  of  city. —  That  part  of  this  section  which  provides  for  the  devolution 
of  the  functions  of  the  supervisors  of  a  county  contained  wholly  within  a  city 
on  the  legislative  body  of  that  city,  is  permissive  and  not  mandatory.  People 
v.  Hogan,  (1914)  165  App.  Div.  298,  151  N.  Y.  S.  261,  affirmed,  (1915)  214 
K.  Y.  216,  108  N.  E.  459. 

§  27.  Delegaticm  of  local  legislative  and  admimstrative  powers. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
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powers  of  local  legislation  and  administration  aiS  the  Legislatuje 
may,  from  time  to  time,  deem  expedient,  and  in  counties  which 
now  have,  or  may  hereafter  have,  county  auditors  or  other  fiscal 
oflScers,  authorized  to  audit  bills,  accounts,  charges,  claims  or 
demands  against  the  county,  the  Legislature  may  confer  ^uch 
powers  upon  said  auditors,  or  fiscal  ofiicers,  as  the  Legislature  may, 
from  time  to  time  deem  expedient. 

Const.  1846,  Art.  Ill,  §  17;  amended  in  1874,  Art.  Ill,  §  24;  continued 
without  change  in  Const.  1894,  Art.  Ill,  §  27;  amended  1909. 

''The  evident  intent  of  the  framers  of  the  constitution  in  permitting  the 
legislature  to  delegate  certain  of  its  powers  to  the  local  boards  was  to  carry 
out  a  public  policy  which  assumes  that  the  interests  of  a  particular  locality 
are  best  subserved  by  those  who  are  familiar  with  its  affairs."  Per 
Bartlett,  J.,  in  People  v.  Mclntyre,  (1898)  154  N.  Y.  628,  49  N.  E.  70, 
affirming  21  App.  Div.  633,  47  N.  Y.  S.  1146;  In  re  Henneberger,  (1898) 
155  N.  Y.  420,  60  N.  E.  61,  42  L.  R.  A.  132,  affirming  25  App.  Div.  164,  49 
N.   Y.   S.   230. 

Extent  of  power  of  supervisors. —  Apparently  the  boards  of  supervisors, 
while  created  by  section  26  of  this  article,  derive  all  their  authority  from 
the  legislature  and  cannot  be  said  to  possess  any  inherent  powers.  They 
can  exercise  only  such  powers  as  are  conferred  by  statute  and  any  attempt 
by  them  to  act  outside  of  that  zone  is  necessarily  void.  Kingsley  v.  Bowman, 
(1898)  33  App.  Div.  1,  53  N.  Y.  S.  426;  People  v.  Orleans  County,  (1892) 
65  Hun  481,  20  N.  Y.  S.  398.  It  has  been  said,  however,  that  while  the 
board  of  supervisors  of  a  county  is,  of  course,  a  body  of  limited  powers, 
it  possesses  inherent  authority  to  perform  acts  to  preserve  or  benefit  the 
corporate  property  of  the  county  intrusted  to  it.  Thus,  as  by  virtue  of  the 
County  Law  (ch.  686,  Laws  of  1892)  the  board  of  supervisors  is  intrusted 
with  the  care  and  custody  of  the  corporate  property  of  the  county  including 
county  records,  and  as  the  Real  Property  Law  requires  recording  officers 
to  make  proper  indexes,  etc.,  at  the  expense  of  the  county,  the  board  of 
supervisors  has  power  to  contract  with  the  county  clerk  to  make  an  entirely 
new  set  of  indexes  of  the  county  records  for  a  compensation  in  addition  to 
his  usual  fees  where  the  old  indexes  have  become  dilapidated  and  inadequate. 
Wadsworth  v.  Livingston  County,  (1910)  139  App.  Div.  832,  124  N.  Y.  S.  334. 
In  any  event  this  section  has  guaranteed  to  the  boards  of  supervisors  only 
those  powers  which  they  exercised  prior  to  its  adoption.  As  the  supervisors 
of  New  York  county  had  never  exercised  the  power  of  determining  the 
amount  to  be  raised  by  county  taxes,  chapter  779,  Laws  of  1873,  empowering 
tho  board  of  estimate  and  apportionment  of  New  York  city  to  make  such 
determination  is  valid.  Townsend  v.  New  York,  (1878)  16  Hun  362,  affirmed, 
(1879)   77  N.  Y.  542.     See  also  Guilford  v.  Chenango  County,  13  N.  Y.  143. 

Rule  of  construction  of  statutory  grant  of  power. —  Within  the  limits  of 
the  legislative  power  delegated  to  boards  of  supervisors  by  the  legislature 
under  this  section,  each  board  of  supervisors  is  clothed  with  the  sovereignty 
of  the  state,  and  is  authorized  to  legislate  as  to  all  details  precisely  as  the 
legislature  might  have  done  in  the  premises.  A  board  is  not,  therefore,  con- 
fined in  its  action  to  the  bare  letter  of  the  statute  under  which  it  proceeds 
but  may,  in  the  exercise  of  a  sound  discretion,  act  imder  powers  that  are 
fairly  to  be  implied.  "It  would  be  quite  impossible  for  a  board  of  super- 
visors to  properly  legislate  in  regard  to  local  affairs,  if  it  were  not  at  liberty 
to  resort  to  those  implied  powers,  within  the  limits  of  its  jurisdiction,  vested 
in  the  legislature  of  the  state."  Per  Bartlett,  J.,  People  v.  Mclntyre,  (1898) 
154  N.  Y.  628,  49  N.  E.  70,  affirming  21  App.  Div.  633,  47  N.  Y.  S.  1146; 
Hubbard  v.  Sadler,  (1887)   104  N.  Y.  223,  10  N.  E.  426.    Thus,  in  legislating 
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for  a  town,  under  the  provisions  of  the  County  Law  (Laws  1892,  ch.  686, 
§§  69,  70)  which  empower  the  board  of  supervisors  of  each  county  to  authorize 
a  town  to  borrow  money  upon  its  bonds  to  build  highways  and  to  expend  it 
for  that  purpose,  the  board  has  power  to  impose  conditions  as  to  details,  for 
the  interest  of  the  taxpayers,  not  specified  in  the  statute,  such  as  safeguards 
to  the  letting  of  contracts,  and  provisions  that  the  work  shall  be  prosecuted 
under  competent  supervision  and  the  money  deposited  with  the  coimty  treas- 
urer, to  be  paid  out  only  upon  the  certificate  of  the  engineer;  and  such 
conditions  so  imposed,  are  binding  upon  the  town  commissioners  of  high' 
ways.  People  v.  Mclntyre  (supra).  Similarly,  the  Act  of  1875  (ch.  482, 
Laws  of  1875)  as  amended  by  chapter  644,  Laws  1881,  giving  to  the  board 
of  supervisors  of  any  county,  containing  an  incorporated  city  of  over 
100,000  inhabitants,  where  contiguous  territory  has  been  mapped  out  into 
streets  and  avenues,  the  power  to  lay  out,  open  and  grade  the  same,  authorizes 
the  board  to  provide  for  the  issue  of  short-term  town  bonds,  upon  which  to 
borrow  money  to  pay  awards  to  landowners.  The  fact  that  the  act  authorizes 
the  issuing  of  long  term  bonds  for  certain,  special  and  extraordinary  expendi- 
tures to  be  incurred  does  not  exclude  an  intent  to  bestow  authority  to  borrow 
money  on  the  town  bonds  for  other  purposes.    Hubbard  v.  Sadler,  supra. 

Reyocation  of  grant  of  power. —  The  legislature,  in  conferring  on  boards 
of  supervisors  the  power  of  legislating  with  respect  to  a  subject,  does  not 
surrender  its  own  power  over  that  subject.  On  the  contrary,  it  may  at  any 
time  reassume  its  original  authority  with  respect  thereto.  Queens  County 
V.  Petry,  (1900)  54  App.  Div.  115,  66  N.  Y.  S.  447,  1142;  Matter  of  Reddish, 
(1899)  45  App.  Div.  37,  60  N.  Y.  S.  1111.  See  also  Spring  v.  Wait,  (1880) 
22  Hun  441. 

Delegation  to  special  commission  of  particular  power  liong  within  general 
powers  of  supervisors.-^  Chapter  89  of  the  Laws  of  1901,  appointing  specified 
residents  of  the  county  of  Oneida  a  board  of  commissioners  to  erect  a  court 
house  in  the  city  of  Utica,  is  in  violation  neither  of  section  2,  article  10 
of  the  Constitution  providing  for  the  election  or  appointment  of  county 
officers  nor  of  this  section.  "The  act  in  question  is  temporary,  designed  to 
accomplish  but  one  object,  and  that  is,  the  providing  of  a  court  house  for 
the  county.  As  soon  as  the  land  is  acquired  and  the  court  house  is  con- 
structed the  duties  of  the  commissioners  terminate  and  all  of  the  duties 
devolving  upon  the  board  of  supervisors  by  law  with  reference  to  the  care 
and  custody  of  county  property,  the  preservation  and  repair  thereof,  con- 
tinue as  before.  There  is  not,  therefore,  any  abolition  of  the  office  of  super- 
visor, or  of  the  general  duties  devolving  upon  the  board  of  supervisors." 
People  V.  Oneida  County,  (1902)  170  N.  Y.  105,  62  N.  E.  1092,  affirming  68 
App.  Div.  650,  74  N.  Y.  S.  1142. 

Presumption  as  to  regularity  of  act  of  supervisors. —  The  acts  of  the  boards 
of  supervisors  when  legislative  in  character  are  presiuned  to  be  regular.  A 
particular  act  is  not  rendered  invalid  by  an  omission  to  show  on  its  face  a 
compliance  with  the  preliminary  step  prescribed  by  the  statute  under 
which  the  board  acted.     People  v.  Carpenter,   (1861)   24  N".  Y.  86. 

Judicial  review  of  action  of  supervisors. —  Legislation  enacted  by  a  board 
of  supervisors  in  pursuance  of  statutory  authority  is  not  subject  to  review  by 
certiorari  People  v.  Queens  County,  (1897)  153  N".  Y.  370,  47  N.  E.  790, 
affirming  14  App.  Div.  608,  43  K  Y.  S.  1121;  People  v.  Queens  County,  (1892) 
131  N.  Y.  468,  30  K  E.  488.  See  also  Weston  v.  Syracuse,  ( 1899)  158  N.  Y.  274, 
53  N.  E.  12,  70  A.  S.  R.  472,  43  L.  R.  A.  678,  reversing  82  Hun  67,  31  N.  Y.  S. 
186.  Thus  in  People  v.  Queens  County,  (1892)  131  IT.  Y.  468,  30  N.  E.  488, 
it  appeared  that  the  board  of  supervisors  of  Queens  county,  claiming  to  act 
under  authority  of  the  Act  of  1869  (§  2,  ch.  855,  Laws  of  1869)  extending 
the  powers  of  that  board,  had  passed  an  act  "for  the  improvement 
of  public  highways  in  the  town  of  Jamaica,"  which  provided  for  the  issu- 
ing of  bonds  by  the  county  treasurer  to  pay  the  expenses  of  the 
improvement,    the   whole   expense    to    be   paid    by   taxes   to    be    levied   on 
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the  town.  The  court  said:  "This  act  of  the  supervisors  of  Queens 
county  was  purely  a  legislative  act.  Legislative  power  was  .devolved  upon 
them  under  the  constitution  by  the  legislature,  and  the  act  was  as  purely 
legislative  as  if  it  had  been  passed  by  the  legislature  itself.  If  this  action 
by  the  fiupervisors  can  be  reviewed  by  certiorari,  then  every  act  and  resolu- 
tion of  the  board  of  supervisors,  every  ordinance  of  a  city  board  of  aldermen, 
every  ordinance  and  resolution  of  a  village  board  of  trustees,  and  generally 
all  the  acts  of  public  officers  involving  the  exercise  of  some  discretion  could 
be  reviewed  in  the  same  way;  and  thus  there  would  be  a  wide  departure  from 
the  practice  and  procedure  which  have  always  prevailed  in  this  state,  and 
much  embarrassment  might  attend  the  discharge  of  legislative,  executive 
and  administrative  functions  by  public  officers,  local  boards  and  state  depart- 
ments." The  administrative  or  judicial  acts  of  a  board  of  supervisors  or  of  a 
common  council  of  a  city  are  reviewable,  however.  Thus  a  resolution  of  a 
common  council  modifying  a  sewer  contract,  if  passed  by  meanfl  of  fraud  and 
corruption,  can  be  declared  of  no  effect  by  the  courts;  and  its  invalidity  is 
available  as  a  defense  to  the  city  when  sued  by  the  contractor  upon  the  con- 
tract. Weston  V.  Syracuse,  (1899)  158  N.  Y.  274,  53  N.  E.  12,  70  A.  S.  R.  472, 
43  L.  R.  A.  678,  reversing  82  Hun  67,  31  N.  Y.  S.  186.  See  also  Talcott  v. 
Buffalo,  125  N.  Y.  280,  26  N.  E.  263. 

Conflict  of  statute  of  supervisors  with  legislative  enactment. —  The  rule 
that  a  general  law  does  not  repeal  a  special  law  unless  the  intent  to  repeal 
it  is  clearly  manifest,  is  not  applicable  where  a  local  statute,  passed  by  a 
board  of  supervisors  pursuant  to  a  general  law,  comes  into  conflict  with  a 
general  law  of  the  legislature  subsequently  enacted  upon  the  same  subject. 
Matter  of  Reddish,  (1899)  45  App.  Div.  37,  60  N.  Y.  S.  1111. 

Conferment  on  supervisors  of  power  to  open  and  grade  streets. —  The  legis- 
lature has  power,  under  the  Constitution,  to  grant  to  a  board  of  supervisors 
powers  of  local  legislation  in  regard  to  the  opening,  grading  and  constructing 
of  streets  and  highways  in  the  county  towns.  Under  such  authority  it  is  a 
lawful  delegation  of  its  powers  to  provide  for  the  opening,  grading  and  con- 
strudtion  of  streets,  for  the  levying  of  assessments  and  for  the  collection 
thereof,  and  for  a  sale  by  the  supervisors  of  the  property  assessed  for  their 
nonpayment.  Robert  v.  Kings  County,  (1896)  3  App.  Div.  366,  38  N.  Y.  S. 
521,  affirmed,  (1899)   158  N.  Y.  673,  52  N".  E.  1126. 

Power  to  require  appointment  of  commissioners  in  condemnation  proceed- 
ings.—  Under  this  section  the  legislature  can  delegate  to  boards  of  supervisors 
the  power  of  providing  the  occasion  for,  and  of  requiring  the  appointment  of, 
commissioners  to  ascertain  damages  in  condemnation  proceedings.  In  re 
Church,   (1883)   92  N.  Y.  1,  affirming  28  Hun  476. 

Power  to  authorize  the  building  of  bridges. —  While  the  legislature  is  pro- 
hibited by  article  3,  section  18,  from  passing  any  private  or  local  law  for 
the  building  of  a  bridge,  it  may,  under  this  section,  confer  the  power  of 
such  local  legislation  on  boards  of  supervisors.  Kirkwood  v.  Newbury, 
(1890)  122  N.  Y.  571,  26  N.  E.  10,  affirming  45  Hun  323,  12  N.  Y.  St.  Rep. 
420;  People  v.  Queens  County,  (1888)  112  N.  Y.  585,  20  N.  E.  549,  affirming 
48  Hun  324,  1  N.  Y.  S.  382. 

Power  to  enact  regulations  to  protect  fish. —  The  legislature  is  competent 
under  this  section  to  authorize  the  boards  of  supervisors  to  prescribe  regula- 
tions for  the  protection  of  oysters  and  other  fish.  Smith  v.^  Levinus,  (1853) 
8  N.  Y.  472. 

§  28.  Extra  compensation  to  public  officers  prohibited. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  oflScer,  servant,  agent  or  contractor. 
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Amendments  of  1874,  Art.  Ill,  §  24;  continued  without  change  in  Const. 
1894,  Art.  Ill,  §  28. 

"The  evil  sought  to  be  remedied  by  this  constitutional  provision  seems 
to  be  an  increase  of  compensation  for  services  theretofore  rendered,  which 
would  be  in  the  nature  of  a  gratuity.''  Per  Smith,  P.  J.,  in  Porter  v.  Fletcher, 
(1912)  153  App.  Div.  470,  138  N.  Y.  S.  557;  Young  v.  Rochester,  (1902) 
73  App.  Div.  81,  76  N.  Y.  S.  224.  See  also  Mahon  v.  Board  of  Education, 
(1902)  171  N.  Y.  263,  63  N.  E.  1107,  89  A.  S.  R.  810,  affirming  68  App.  Div. 
154,  74  N.  Y.  S.  172;  Truesdale  y.  Rochester,  (1884)  33  Hun  574.  Thus,  the 
allowance  to  a  county  road  superintendent  of  an  automobile  to  be  used  by 
him  in  overseeing  the  work  under  his  supervision  is  not  void  under  this 
section.  Though  that  allowance  reduces  the  expenses  of  the  superintendent 
and  hence  is,  in  a  sense,  a  species  of  compensation,  it  clearly  does  not  relate 
to  past  services  and  hence  does  not  come  within  the  purview  of  these  pro- 
visions.     Porter  v.  Fletcher,   (1912)    153  App.  Div.  470,  138  N.  Y.  S.  557. 

Allowance  to  officer  of  compensation  for  period  anterior  to  his  appointment. 
-  Chapter  193,  Laws  of  1876,  in  so  far  as  it  attempts  to  grant  clerks  of  the 
coinmittee  of  the  senate  and?  assembly  the  per  diem  allowance  prescribed  by 
chapter  112  of  the  Laws  of  1875,  from  the  first  day  of  the  session  several 
days  prior  to  their  appointment,  is  unconstitutional.  People  v.  Olcott, 
(1877)    11  Hun  610. 

Allowance  of  or  increase  in  salary  of  office  during  term  of  incumbent. — 
An  increase  in  the  regular  compensation  of  an  office,  or  an  allowance  of  com- 
pensation 'where  none  was  previously  allowed,  is  not  unconstitutional  here- 
under, even  though  effective  during  the  term  of  an  incumbent  of  the  office, 
provided  that  such  increase  or  allowance  relates  to  future  and  not  to  past 
services  of  the  officer.  Young  v.  Rochester,  (1902)  73  App.  Div.  81,  76 
N.  Y.  S.  224;  Truesdale  v.  Rochester,  (1884)  33  Hun  574.  Thus,  chapter  534 
of  the  Laws  of  1901,  which  amended  section  13  of  the  charter  of  cities  of  the 
second  class  (Laws  of  1898,  ch.  192)  by  attaching  a  salary  to  the  office  of 
alderman,  and  which  took  effect  immediately,  is  not  void  as  to  an  incimibent 
of  that  office  elected  at  a  time  when  no  salary  attached  thereto.  Young  v. 
Rochester,  supra.  Similarly,  an  increase  by  the  common  council  of  the  city 
of  Rochester  in  the  salary  of  a  police  justice  is  not  violative  of  this  section, 
though  such  increase  takes  place  during  the  term  for  which  the  justice  was 
elected.    Truesdale  v.  Rochester,  supra. 

Compensation  for  distinct  public  service. —  An  officer  serving  in  two  distinct 
official  capacities  is  entitled  to  legal  compensation  for  the  services  rendered 
by  him  in  each  capacity  and  is  not  debarred  from  receiving  the  statutory 
allowance  for  duties  performed  under  one  office  by  reason  of  the  circumstance 
that  adequate  remuneration  is  attached  to  the  other  office.  People  v.  Archer, 
(1910)  142  App.  Div.  71,  126  N.  Y.  S.  750;  Merzbach  v.  New  York,  (1900) 
163  N.  Y.  16,  57  N.  E.  96,  reversing  19  App.  Div.  186,  45  N.  Y.  S.  1018. 
Thus,  a  person  holding  the  office  of  notary  public  and  of  messenger  or  librarian 
to  the  district  attorney  of  the  city  and  county  of  New  York  may  recover  fees 
for  services  rendered  as  notary  at  the  request  of  the  district  attorney  in  con- 
nection with  the  criminal  business  of  the  county.  Merzbach  v.  New  York, 
(1900)  163  N.  Y.  16,  57  N.  E.  96,  reversing  19  App.  Div.  186,  45  N.  Y.  S. 
1018.  Similarly,  although  a  statute  authorizing  a  town  to  issue  bonds  and 
devote  the  proceeds  to  the  acquisition  of  lands  for  a  public  park,  made  the 
town  supervisor  one  of  the  park  commissioners  and  provided  that  the  com- 
missioners shall  receive  no  compensation  for  their  services,  the  supervisor, 
being  made  by  the  statute  the  custodian  of  the  funds  and  required  to  disburse 
them,  is  entitled  to  commissions  on  moneys  not  paid  as  provided  in  sub- 
division 3  of  section  85  of  the  Town  Law,  inasmuch  as  his  function  as  super- 
visor in  paying  out  the  money  is  separate  and  distinct  from  his  function  ai 
a  park  commissioner.      People  v.  Archer,  supra. 
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Compensation  for  extra  official  act. —  Payment  in  addition  to  the  regular 
salary  or  compensation  of  an  officer  may  be  made  him  for  services  which  lie 
outside  the  range  of  his  official  duties  and  which  are  performed  by  him,  not 
by  virtue  of  his  office,  but  under  a  special  contract.  Thus,  since  a  county 
clerk  is  not  required  to  make  new  indexes  of  county  records  in  the  discharge 
of  the  duties  of  his  office,  such  clerk  may  properly  be  allowed  compensation 
in  addition  to  his  regular  fees  where  he  has,  under  an  agreement  with  county 
supervisors,  reindexed  those  records.  Wadsworth  v.  Livingston  County, 
(1910)    139  App.  Div.  832,  124  N.  Y.  S.  334. 

Payment  of  salary  to  both  de  jure  and  de  facto  officers. —  A  mimicipality 
which  has  paid  a  de  facto  officer  who  has  performed  the  functions  of  an  office 
the  salary  attached  thereto  is  not  liable  legally  to  pay  it  again  to  one  subse- 
quently adjudged  to  be  the  lawful  incumbent  of  the  office,  but  who  has 
rendered  no  service  therein;  the  remedy  of  the  latter  is  an  action  for  damages 
against  the  usurper.  Consequently,  a  statute  directing  the  municipality  to 
pay  to  a  de  jure  officer  the  salary  of  the  office  for  the  term  served  by  the 
de  facto  officer  is  unconstitutional  within  this  section  where  the  city  has 
already  paid  to  the  latter  the  salary  for  that  term.  Stemmler  v.  New  York, 
(1904)  179  N.  Y.  473,  72  N.  E.  581,  affirming  87  App.  Div.  631,  84  N.  Y.  S. 
1147.     See  also  Grant  v.  New  York,  (1906)  111  App.  Div.  160,  97  N.  Y.  S.  685. 

Award  of  contract  for  construction  of  public  work  to  other  than  lowest 
bidder. —  The  action  of  the  aqueduct  commissioners  (ch.  490,  Laws  of  1883) 
in  awarding  a  contract  to  build  a  reservoir  and  dam  at  Cross  River  to  a 
firm  that  submitted  a  bid  in  excess  of  the  lowest  bid  made,  is  not  to  the 
extent  of  that  excess  a  grant  of  extra  compensation,  other  considerations  than 
the  bare  amount  of  the  bids  entering  into  and  materially  affecting  such  award. 
Walter  v.  McClellan,  (1906)  113  App.  Div.  295,  99  N.  Y.  S.  78,  affirmed, 
(1907)    190  N.  Y.   505,  83  N.   E.   1133. 

Increase  in  functions  of  official  as  justification  of  extra  compensation. — 
The  plea  that  the  duties  of  an  official  have  been  enlarged  far  beyond  those 
imposed  at  the  time  his  service  commenced,  is  not  potent  to  justify  an 
addition  to  the  fixed  pay  of  that  official.  "  One  who  accepts  public  office 
with  a  salary  attached  must  perform  for  the  fixed  recompense  the  duties 
within  the  radius  of  his  service,  even  though  largely  augmented.  If  his 
duties  diminish  he  is  entitled  to  the  pay  prescribed.  If  they  are  increased 
he  must  perform  them  for  the  salary,  even  though  inadequately  paid."  Per 
Spring,  J.,  in  People  v.  Neff,  (1907)  121  App.  Div.  44,  105  N.  Y.  S.  559, 
affirmed,  191  N.  Y.  286,  84  N.  E.  63;  Merzbach  v.  New  York,  (1900)  163 
N.  Y.  16,  57  N.  E.  96,  reversing  19  App.  Div.  186,  45  N.  Y.  S.  1018;  Marshall 
V.  Hayward,  (1902)  74  App.  Div.  27,  77  N.  Y.  S.  57.  Thus,  where  the  trial 
of  an  -indictment  is  changed  to  another  county  and  the  district  attorney  of 
that  county  is  employed  by  the  district  attorney  of  the  county  from  which 
the  cause  was  removed  to  assist  at  the  trial,  he  is  not  entitled  to  additional 
compensation,  inasmuch  as  the  prosecution  of  all  crimes  and  offenses 
cognizable  in  the  county  wherein  he  serves  lies  within  the  scope  of  his 
duties.  People  v.  Neff,  supra.  Similarly,  neither  the  corporation  counsel 
of  the  city  of  Mount  Vernon,  nor  the  members  of  the  common  council  of  that 
city,  nor  the  highway  commissioner  of  the  town  of  Pelham  are  entitled  to  any 
extra  compensation  for  services  rendered  by  them  in  the  construction  pur- 
suant to  chapter  269,  Laws  of  1897,  and  chapter  568,  Laws  of  1896,  of  a  bridge 
across  the  Hutchinson  river,  which  forms  the  boundary  between  the  town  of 
Pelham  and  the  city  of  Mount  Vernon.      Marshall  v.  Hayward,  supra. 

Allowance  of  equitable  claim  as  extra  compensation. —  This  section  does 
not  inhibit  the  legislature  from  allowing  reasonable  compensation  for  services 
Tendered  in  a  case  where  the  compensation  attempted  to  be  provided  by  law 
failed  by  reason  of  the  invalidity  of  the  law  making  the  provision.  Where- 
fore, the  Act  of  1885  (ch.  238,  Laws  of  1885),  providing  for  the  hearing  and 
determination  before  the  board  of  claims  of  the  claims  of  certain  nersont 
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while  acting  as  captain  and  harbor-masters  of  the  port  of  New  York,  is  con- 
stitutional and  valid.  Cole  v.  State,  (1886)  102  N.  Y.  48,  6  N.  E.  277. 
In  like  manner  the  payment  by  the  state  of  a  contractor's  claim  which, 
though  technically  invalid,  is  yet  morally  binding,  is  not  unconstitutional 
hereunder.  Swift  v.  State,  (1882)  26  Hun  508,  reversed  on  other  grounds, 
89  N.  Y.  52.  As  to  the  validation  of  a  moral  claim,  see  further,  Art.  8,  §§  9, 
10;  Art.  3,  §f  19,  20. 

Gratitude  or  charity  as  justification  of  extra  compensation. — Considerar 
tions  of  gratitude  or  charity  do  not  warrant  the  grant  of  additional  compen- 
sation to  a  public  officer.  Stemmler  v.  New  York,  (1904)  179  N.  Y.  473, 
72  N.  B.  581,  affirming  87  App.  Div.  631,  84  N.  Y.  S.  1147;  Mahon  v.  Board 
of  Education,  (1902)  171  N.  Y.  263,  63  N.  E.  1107,  89  A.  S.  R.  810,  affirming 
68  App.  Div.  154,  74  N.  Y.  S.  172;  People  v.  Partridge,  (190^)  172  N.  Y.  305, 
66  N.  E.  164,  reversing  74  App.  Div.  620,  77  N.  Y.  S.  1137.  Thus,  chapter  726 
of  the  Laws  of  1900,  directing  the  board  of  education  of  the  city  of  New 
York  to  place  certain  persons,  who  had  been  retired  as  teachers  before  the 
establishment  of  the  pension  system  by  chapter  296  of  the  Laws  of  1894,  on 
the  list  of  retired  teachers  entitled  to  receive  as  annuities  one-half  the  salaries 
paid  to  them  while  in  service,  and  to  pay  to  them  such  annuities  from  the 
time  of  their  respective  retirements,  not  earlier  than  the  enactment  of  the 
statute  of  1894,  is  unconstitutional  so  far  as  it  relates  to  teachers  who  retired 
before  the  enactment  of  that  statute,  it  being  an  appropriation  of  city  moneys 
to  persons  who  had  been  employees  at  a  time  when  no  pension  system  was 
provided  by  law.  It  must  be  regarded  as  making  a  gratuity  or  extra  com- 
pensation to  a  public  servant  and  is,  therefore,  within  the  prohibition  of  this 
section.  Matter  of  Mahon  v.  Board  of  Education,  supra.  Answering  a 
contention  made  in  that  case  that  ''the  act  of  190O  is  as  though  the  State 
said  to  worn  out  and  decrepit  school  teachers,  'You  have  not  been  paid 
enough  for  your  services,  and  we  will  now  pay  you  what  you  deserve,' "  the 
court  said :  ''  It  is  exactly  such  action  on  the  part  of  the  legislature  that  the 
constitutional  amendment  was  intended  to  prevent.  Extra  compensation  is 
compensation  over  and  above  that  fixed  by  contract  or  by  law  when  the 
services  were  rendered.  No  one  would  assert  that  as  between  private  indi- 
viduals there  arises  any  equitable  or  moral  obligation  to  pay  for  services  more 
than  the  stipulated  compensation,  where  no  services  have  been  rendered 
additional  to  those  contemplated  by  the  contract.  There  was  no  moral  obliga- 
tion on  the  city  of  New  York  to  establish  a  pension  system  in  favor  of 
teachers.  Most  of  the  servants  of  the  state  and  most  of  the  teachers  in  public 
schools  enjoy  no  right  to  be  pensioned  for  services.  The  question  of  estaib- 
lishing  a  system  of  pensions  is  one  of  policy,  not  of  obligation.  The  legisla- 
ture might  well  think  that  in  a  large  city  where  teaching  is  adopted  as  a 
calling  to  be  pursued  for  years,  and  often  for  life,  it  would  be  wise  to  provide 
a  system  of  pensions  as  an  inducement  both  to  service  at  low  wages  and  also 
to  good  conduct  in  service.  But  these  considerations  have  no  application  to 
the  case  of  officers  or  employees  who  are  not  in  service  at  the  time  the 
pension  system  is  established  or  in  force.  As  to  such  persons  the  grant  of 
a  pension  is  a  mere  gratuity." 

§  29.  Prison  labor. 

Contract  system  abolished. 

Work  for  state  or  political  subdivisions  excepted. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  State  prisong, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on  and 
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after  the  first  day  of  January,  in  the  year  one  thousand  eight  hun- 
dred and  ninety-seven,  no  person  in  any  such  prison,  penitentiary, 
jail  or  reformatory,  shall  be  required  or  allowed  to  work,  while 
under  sentence  thereto,  at  any  trade,  industry  or  occupation, 
wherein  or  whereby  his  work,  or  the  product  or  profit  of  his  work, 
shall  be  farmed  out,  contracted,  given  or  sold  to  any  person,  firm, 
association  or  corporation.  This  section  shall  not  be  construed  to 
prevent  the  Legislature  from  providing  that  convicts  may  work 
for,  and  that  the  products  of  their  labor  may  be  disposed  of  to,  the 
State  or  any  political  division  thereof,  or  for  or  to  any  public 
institution  owned  or  managed  and  controlled  by  the  State,  or  any 
political  division  thereof. 

Const.  1894,  Art.  Ill,  §  29. 

Effect  of  section  on  pre-ezistins  contract  for  prison  labor. —  This  section  is 
not  retrospective.  Thus,  it  does  not  inyalidate  a  contract  made  prior  to  its 
adoption  by  the  managing  authorities  of  the  Albany  penitentiary  with  a 
private  contractor  to  furnish  him  a  certain  number  of  convicts  for  a  period 
of  three  years.     Bronk  v.  Barckley,  (1897)  13  App.  Div.  72,  43  N.  Y.  8.  400. 

Restriction  of  sale  of  prison-made  goods. —  The  question  as  to  whether 
this  section  expresses  an  intention  to  inhibit  the  sale  of  prison-made  goods 
to  the  general  public  and  thereby  to  suppress  the  competition  of  prison  with 
free  labor,  has  been  raised  but  not  decided.  It  was  considered  in  People  v. 
Hawkins,  (1898)  157  N.  Y.  1,  51  N.  E.  267,  68  A.  8.  R.  736,  42  L.  R.  A.  490, 
20  App.  Div.  494,  47  .N.  Y.  8.  66,  wherein  was  involved  the  constitutionality 
of  an  act  (ch.  931,  Laws  of  1898)  requiring  all  goods  made  by  convict  labor 
in  any  penal  institution  to  be  labeled  "  convict  made  "  before  being  sold  or 
exposed  to  sale.  Judge  O'Brien  delivered  the  prevailing  opinion  of  the  court, 
and  having  found  the  act  otherwise  violative  of  article  1,  section  0,  concluded 
that  it  could  not  be  sustained  as  sanctioned  by  this  section.  This  section, 
the  learned  judge  remarked,  **  does  not  forbid  the  sale  of  any  article  of  prop- 
erty. It  deals  only  with  modes  of  employing  convicts  and  with  practices 
that  had  formerly  existed,  under  which  the  labor  of  convicts  had  become  a 
subject  of  bargain  and  sale.  It  simply  abolished  what  was  known  as  the 
contract  S3rstem  of  labor  in  prisons,  whereby  the  profits  of  the  labor  of  con- 
victs were  secured  by  contractors  or  private  parties.  This  is  apparent  from 
the  language  of  the  section  which  begins  by  providing  for  the  employment 
of  convicts.  It  then  forbids  the  employment  of  the  inmates  of  penal  institu- 
tions at  any  trade  or  industry  whereby  '  his  work  or  the  product  and  profits 
of  his  work  shall  be  farmed  out,  contracted,  given  or  sold  to  any  person.' 
What  is  it  that  this  language  forbids?  Not  dealing  in  tangible  things  or 
articles  of  property  wherever  made  but  the  farming  out,  contracting,  giving 
away  or  selling  of  convict  labor.  The  words  '  product  and  profit  of  his  work ' 
do  not  refer  to  articles  of  property,  but  to  the  net  value  of  labor.  If  the 
framers  of  the  constitution  intended  to  prohibit  dealing  in  any  article  of 
merchandise,  surely  they  would  not  have  described  the  article  by  such  vague 
terms  as  the  products  of  work.  A  manufactured  article  is  not  known  in 
common  parlance,  in  law  or  political  economy  as  the  '  product  of  labor.'  Of 
course,  labor  enters  into  its  production,  but  in  many  cases  it  is  an  insig- 
nificant element.  The  article  is  the  product  of  raw  material  and  labor  com- 
bined, or,  as  it  is  conmionly  expressed,  labor  and  capital.  The  prohibition 
against  dealing  in  any  article  of  property  cannot  be  found  in  this  section 
without  giving  to  the  words  a  strained  and  unnatural  meaning.     If  any  of 
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the  penal  institutions  of  the  state  happen  to  have  a  farm  attached  to  it, 
worked  by  the  convicts,  as  some  of  them  probably  have,  it  would  be  a  very 
narrow  construction  of  this  section  to  hold  that  the  products  or  profits  of 
the  farm,  whether  consisting  of  cattle  or  other  farm  produce,  could  not  be 
sold  to  the  general  public  because  it  would  be  the  products  and  profits  of 
prison  labor."  That  point  was  not  essential  to  the  disposition  of  the  case, 
however,  and  the  majority  of  the  courts  concurred  with  Judge  O'Brien  on 
other  grounds  stated  by  him.  Judge  Bartlett,  with  whom  concurred  Chief 
Judge  Parker  and  Judge  Haight,  filed  a  dissenting  opinion  presenting  views 
on  this  matter  that  differed  diametrically  from  those  submitted  by  Judge 
O'Brien.  In  the  course  of  his  opinion  he  said :  ''As  I  read  this  provision, 
it  not  only  prohibits  the  work  of  prisoners  from  being  farmed  out  or  con- 
tracted to  others,  but  it  also  prohibits  the  products  from  being  given  or  sold 
to  any  person,  firm,  association  or  corporation.  If  the  products  of  the  work 
of  prisoners  cannot  be  given  away  or  sold,  then  it,  of  necessity,  follows  that 
the  product  of  prison  labor  in  this  state  cannot  be  dealt  in  by  the  inhabitants 
thereof.  I  do  not  see  how  there  can  be  any  question  with  reference  to  the 
meaning  of  the  words  used ;  but,  should  there  be,  it  would  seem  as  if  all  doubt 
must,  of  necessity,  vanish  upon  reading  the  concluding  sentence  of  this  section: 
'  This  section  shall  not  be  construed  to  prevent  the  legislature  from  providing 
that  convicts  may  work  for,  and  that  the  products  of  their  labor  may  be 
disposed  of  to,  the  state,  or  any  political  division  thereof,  or  for  or  to  any 
public  institution  owned  or  managed  and  controlled  by  the  state,  or  any 
political  division  thereof.'  If  the  product  of  prison  labor  was  intended  to 
be  sold  and  thus  enter  the  general  commerce  and  traffic  of  the  state,  what  is 
the  purpose  of  this  clause  ?  The  mind  can  suggest  none.  The  provision  would 
be  meaningless  under  such  a  construction.  But  when  it  is  read  in  connection 
with  the  former  provision  quoted,  and  in  view  of  my  understanding  of  the 
meaning  of  that  provision,  it  has  a  well-defined  purpose.  Under  the  former 
provision,  as  we  have  seen,  the  products  of  prison  labor  cannot  be  sold  to 
individuals,  etc.  This  would  leave  the  prisons  with  the  power  to  manu- 
facture, but  not  to  dispose  of  their  product.  The  latter  provision  relieves 
this  situation.  While  the  goods  cannot  be  sold  to  any  person,  firm,  associa- 
tion or  corporation,  they  may  be  disposed  of  to  the  state  or  any  political 
division  thereof,  or  to  any  public  institution  owned  or  managed  and  controlled 
by  tSe  state  or  any  political  division  thereof.  In  other  words,  the  state  may 
supply  its  own  wants  from  its  own  prison  labor,  but  the  product  of  such 
labor  shall  not  be  given  or  sold  so  as  to  enter  the  general  traffic  in  manu- 
factured goods." 


ARTICLE  IV. 

§  1.  Governor  and  lietUencunt-govemor ;  term  of  office. 

The  executive  power  shall  be  vested  in  a  Governor,  who  shall 
hold  his  office  for  two  years ;  a  Lieutenant-Governor  shall  be  chosen 
at  the  same  time,  and  for  the  same  term.  The  Governor  and  Lieu- 
tenant-Governor elected  next  preceding  the  time  when  this  section 
shall  take  effect,  shall  hold  office  until  and  including  the  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  ninety-six,  and 
their  successors  shall  be  chosen  at  the  general  election  in  that  year. 

Const.  1777,  Arts.  XVTI  and  XX;  amended,  Const.  1821,  Art.  HI,  §  1; 
amended,  Const.  1846,  Art.  IV,  §  1 ;  amended  in  1874,  Art.  TV,  §  1 ;  amended, 
Const.  1894,  Art.  IV,  §  1. 
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§  2.  Oovemor  and  lieutenani-govemor ;  qualifications. 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age  of 
not  less  than  thirty  years,  and  who  shall  have  been  five  years  next 
preceding  his  election  a  resident  of  this  State. 

Const.  1777,  Art.  XVII;  amended,  Const.  1821,  Art.  Ill,  §  2;  amended, 
Const.  1846,  Art.  IV,  §  2;  amended  in  1874;  continued  without  change  in 
Const.  1894,  Art.  IV,  §  2. 

§  3.  Election  of  governor  and  lieutenant-governor. 
Tie  vote. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  of  the  Assembly.  The  per- 
sons respectively  having  the  highest  number  of  votes  for  Governor 
and  Lieutenant-Governor  shall  be  elected ;  but  in  case  two  or  more 
shall  have  an  equal  and  the  highest  number  of  votes  for  Governor, 
or  for  Lieutenant-Governor,  the  two  houses  of  the  Legislature  at 
its  next  annual  session  shall  forthwith,  by  joint  ballot,  choose  one 
of  the  said  persons  so  having  an  equal  and  the  highest  number  of 
votes  for  Governor  or  Lieutenant-Governor. 

Const.  1777,  Art.  XVII;  amended,  Const.  1821,  Art.  Ill,  $  3;  continued 
without  change  in  Const.  1846,  Art.  IV,  §  3. 

§  4.  Governor;  powers  and  duties. 
Salary. 
Executive  residence. 

The  Governor  shall  be  Commander-in-Chief  of  the  military  and 
naval  forces  of  the  State.  He  shall  have  power  to  convene  the 
Legislature,  or  the  Senate  only,  on  extraordinary  occasions.  At 
extraordinary  sessions  no  subject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for  consideration.  He  shall  com- 
municate by  message  to  the  Legislature  at  every  session  the  con- 
dition of  the  State,  and  recommend  such  matters  to  it  as  he  shall 
judge  expedient.  He  shall  transact  all  necessary  business  with  the 
officers  of  government,  civil  and  military.  He  shall  expedite  all 
such  measures  as  may  be  resolved  upon  by  the  Legislature,  and 
shall  take  care  that  the  laws  are  faithfully  executed.  He  shall 
receive  for  his  services  an  annual  salary  of  ten  thousand  dollars, 
and  there  shall  be  provided  for  his  use  a  suitable  and  furnished 
executive  residence. 
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CJonst.  1777,  Art.  XVIII;  amended,  Const.  1821,  Art.  Ill,  §  4;  continued 
without  change  in  Const.  1846,  Art.  IV,  §  4;  amended  in  1874;  amended, 
Const.  1894,  Art.  IV,  §  4. 

Delegation  of  authority  to  invoke  military  aid. —  A  statute  (Military  Law, 
§  115,  Consol.  Laws,  ch.  36)  providing  that  ''in  case  of  any  breach  of  the 
peace,  tumult,  riot  or  resistance  to  process  of  this  state,  or  imminent  danger 
thereof,  a  justice  of  the  supreme  court  .  .  .  may  call  for  aid  upon  the  com- 
manding officer  of  National  Guard  or  Naval  Militia/'  is  not  in  derogation 
of  the  fimctions  of  the  governor  as  commander-in-chief  of  the  naval  and 
military  forces  of  the  state  and  is  not,  therefore,  unconstitutional  under  this 
section.  In  no  sense  can  the  action  of  a  justice  proceeding  imder  that  statute 
be  deemed  a  usurpation  of  the  constitutional  prerogatives  of  the  governor  as 
commander-in-chief.  "The  call  was  not  even  in  the  form  of  an  order;  it 
contained  no  directions  as  to  what  troops  were  to  be  assembled,  or  how  many, 
or  where.  It  merely  declared  that  a  condition  existed  which  military  assist- 
ance was  needed  to  suppress;  and  it  requested  that  such  assistance  be  afforded. 
This  is  very  far  from  the  exercise  of  military  command."  People  v.  Bard, 
(1913)  209  N.  Y.  304,  103  N.  E.  140,  affirming  157  App.  Div.  943,  142 
N.  Y.  S.  1140. 

§  5.  Reprieves;  conumutaiions;  pardons. 

Tredson;  special  provisions  relating  to. 

Annual  ^communication  to  legislature  of  reprieves,  etc. 

The  Governor  shall  have  the  power  to  grant  reprieves,  commu- 
tations and  pardons  after  conviction,  for  all  offenses  except  treason 
and  cases  of  impeachment^  upon  such  conditions  and  with  such 
restrictions  and  limitations,  as  he  may  think  proper,  subject  to 
such  regulations  as  may  be  provided  by  law  relative  to  the  mamier 
of  applying  for  pardons.  Upon  conviction  for  treason,  he  shall 
have  power  to  suspend  the  execution  of  the  sentence,  until  the  case 
shall  be  reported  to  the  Legislature  at  its  next  meeting,  when  the 
Legislature  shall  either  pardon,  or  commute  the  sentence,  direct 
the  execution  of  the  sentence,  or  grant  a  further  reprieVe.  He  shall 
annually  communicate  to  the  Legislature  each  case  of  reprieve, 
commutation  or  pardon  granted,  stating  the  name  of  the  convict, 
the  Clime  of  which  he  was  convicted,  the  sentence  and  its  date,  and 
the  date  of  the  commutation,  pardon  or  reprieve. 

Const.  1777,  Art.  XVIII;  amended,  Const.  1821,  Art.  Ill,  §  5;  amended, 
Const.  1846,  Art.  IV,  §  5. 

J.    Generally,  380. 
II.   Commutation  and  reprieve,  382. 


I.  Generally. 

Nature  of  pardon,  reprieve  or  commutation. —  A  pardon,  reprieve  or  com- 
mutation is  a  matter  of  grace  and  not  of  right.  Roberts  v.  State,  (1899) 
160  N.  Y.  217,  54  N.  E.  678,  affirming  160  N.  Y.  217,  54  N.  E.  678;  People 
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▼.  Frost,   (1909)    133  App.  Div.  179,  117  N.  Y.  S.  524.     See  also  Matter  of 
Wlialen,  (1892)  65  Hun  619,  mem.,  19  N.  Y.  S.  915. 

Conditional  pardon  or  commutation. —  By  the  terms  of  this  section  the 
governor  is  empowered  to  grant  reprieves,  pardons,  and  commutations  "  upon 
such  conditions  and  with  such  restrictions  and  limitations  as  he  may  think 
proper."  He  may  therefore  in  his  discretion  annex  conditions  to  a  pardon  or 
oommutation  and  those  conditions,  when  imposed,  are  binding.  People  v. 
Bums,  (1894)  77  Hun  92,  28  N.  Y.  S.  300,  affirmed,  (1894)  143  N.  Y.  665, 
89  N.  E.  21;  Matter  of  Whalen,  (1892)  65  Hun  69,  mem.,  19  N.  Y.  S.  915. 
Thus,  the  govemor  may  grant  a  commutation  upon  the  express  condition 
that  the  prisoner  shall  totally  abstain  from  the  use  of  intoxicating  liquors  for 
five  years  from  the  date  thereof,  and  in  case  of  a  violation  of  the  condition 
the  prisoner  shall  be  compelled  to  serve  in  the  state  prison  the  portion  of  his 
term  remaining  unserved,  and  the  violation  by  the  prisoner  of  such  condition 
deprives  the  commutation  of  all  force  and  effect,  and  restores  to  the  original 
sentence  the  same  force  and  effect  as  if  the  commutation  had  not  been 
granted.  People  v.  Burns,  (1894)  77  Hun  92,  28  N.  Y.  S.  300,  affirmed 
(1894)  143  N.  Y.  665,  39  N.  E.  21.  Apparently,  the  governor's  discretionary 
power  in  this  respect  cannot  be  hmited,  and  a  statute  declaring  that  certain 
conditions  shall  be  attached  to  commutations  is  not  compulsory  on  him. 
Matter  of  Whalen,  (1892)  65  Hun  619,  mem.,  19  N.  Y.  S.  915. 

Power  of  govemor  under  impeachment  to  pardon. —  Section  6  of  this  article 
provides  that  when  the  governor  is  impeached,  his  functions  shall  devolve 
upon  the  lieutenant-governor.  Accordingly,  a  governor  against  whom  articles 
of  impeachment  have  been  preferred  by  the  assembly  is  not  competent  during 
the  hearing  of  those  charges  to  issue  pardons,  the  power  to  pardon  together 
with  the  other  powers  of  the  governor  devolving,  on  his  impeachment,  upon 
the  lieutenant-governor.  People  v.  Hayes,  (1914)  163  App.  Div.  725,  149 
N.  Y.  S.  250. 

Grant  to  court  of  power  to  suspend  sentences  as  invasion  of  governor's 
prerogatives. —  The  power  here  vested  in  the  governor  to  grant  reprieves, 
pardons,  and  commutations,  does  not  comprehend  any  part  of  the  judicial 
function  to  suspend  sentence  and  does  not  in  any  manner  restrict  the  exer- 
cise of  that  function  by  the  judiciary.  Accordingly,  a  statute  (ch.  279, 
Laws  1893,  amending  §  12  of  the  Penal  Code)  authorizing  courts  of  criminal 
jurisdiction  to  suspend  sentence  in  certain  cases  after  conviction  is  not  void 
as  an  invasion  of  the  governor's  powers  under  this  section.  ''There  can  be 
no  doubt  that  if  the  amendment  distributes  any  part  of  the  pardoning  power 
conferred  upon  the  executive  to  some  other  department  of  the  government, 
the  legislation  is  in  conflict  with  the  constitution  and  invalid.  The  power 
to  suspend  sentence  and  the  power  to  grant  reprieves  and  pardons,  as  under- 
stood when  the  constitution  was  adopted,  are  totally  distinct  and  different 
in  their  origin  and  nature.  The  former  was  always  a  part  of  the  judicial 
power.  The  latter  was  always  a  part  of  the  executive  power.  The  suspension 
of  the  sentence  simply  postpones  the  judgment  of  the  court  temporarily  or 
indefinitely,  but  the  conviction  and  liability  following  it,  and  all  civil  dis- 
abilities, remain  and  become  operative  when  judgment  is  rendered.  A  pardon 
reaches  both  the  punishment  prescribed  for  the  offense  and  the  guilt  of  the 
offender.  It  releases  the  punishment  and  blots  out  of  existence  the  guilt, 
so  that  in  the  eye  of  the  law  the  offender  is  as  innocent  as  if  he  had  never 
committed  the  offense.  It  removes  the  penalties  and  disabilities  and  restores 
him  to  all  his  civil  rights.  It  makes  him,  as  it  were,  a  new  man,  and  gives 
hpn  a  new  credit  and  capacity."  People  v.  Court  of  Sessions,  (1894)  141 
N.  Y.  288,  36  N.  E.  386,  23  L.  R.  A.  856,  reversing  66  Hun  550,  21  N.  Y.  S. 
059. 

Consideration  by  Court  of  Appeals  of  appeal  for  clemency. —  The  fact  that 
there  are  circumstances  in  a  case  which  tend  to  lessen  the  moral  guilt  of  a 
diefandant  cannot  be  taken  into  consideration  by  the  Court  of  Appeals.     Such 
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facts  and  circumstances  must  be  submitted,  on  an  appeal  for  clemency,  to 
the  governor  of  the  state,  in  whom,  under  this  section,  the  whole  power  is 
vested.  People  v.  Broncado,  (1907)  188  N.  Y.  150,  80  N".  E.  935.  In  that 
case  the  court  said :  "  We  fully  appreciate  that  there  are  circumstances  in 
this  case,  such  as  the  failure  of  the  defendant  to  use  his  weapon  at  the 
beginning  of  the  altercation,  and  the  fact  that  the  deceased  was  the  aggressor 
in  the  final  struggle  which  resulted  in  the  fatal  shot,  while  not  controlling 
the  legal  character  of  the  defendant's  crime,  tend  to  diminish  his  moral  fault, 
and,  on  appeal  for  clemency,  it  may  be,  should  relieve  him  from  sujffering 
the  extreme  penalty  of  the  law.  With  these  considerations  we  cannot  deal. 
They  must  be  submitted  to  the  governor  of  the  state,  to  whose  judgment  under 
the  constitution  and  the  law  the  whole  subject  is  confided,  and  from  whom 
they  will  doubtless  receive  due  weight." 

Imposition  of  indeterminate  sentence. —  Statutes  authorizing  the  imposition 
of  a  sentence  of  imprisonment  for  an  indeterminate  term  and  making  pro- 
vision for  the  release  by  the  prison  authorities  of  a  prisoner  so  sentenced 
before  the  expiration  of  the  maximum  term  for  which  he  might  be  impris- 
oned under  the  sentence,  do  not  trench  on  the  prerogative  of  the  governor  to 
grant  pardons.  People  v.  Adams,  (1903)  176  N.  Y.  351,  68  N.  E.  636,  98 
A.  S.  R.  675,  63  L.  R.  A.  406,  affirming  85  App.  Div.  390,  83  N.  Y.  S.  481; 
People  V.  Madden,  (1907)  120  App.  Div.  338,  105  N.  Y.  S.  554;  People  v. 
Fox,  (1902)   77  App.  Div.  245,  79  N.  Y.  S.  56. 

Effect  of  pardon  on  judgment  and  past  punishment. —  A  pardon  proceeds 
on  the  theory  of  guilt  and  affects  a  sentence  only  to  relieve  the  one  par- 
doned from  future  or  further  punishment.  It  has  no  retroactive  effect  upon 
the  judgment  of  conviction  and  does  not  render  illegal  or  improper  punish- 
ment inflicted  prior  to  its  grant.  Thus,  under  chapter  342,  Laws  of  1895, 
authorizing  board  of  claims  to  award  to  a  certain  person,  who  had  been 
pardoned  after  serving  a  portion  of  a  sentence  of  imprisonment,  just  com- 
pensation for  damages  suffered  by  him  from  his  "  improper  "  conviction  and 
incarceration,  it  was  the  duty  of  the  board  to  dismiss  a  rlaim  made  by  such 
person  when  it  appeared  that  his  imprisonment  had  been  under  a  judgment 
of  conviction  which  had  not  been  reversed.  The  imprisonment  was  not 
improper  but  was  legal,  being  made  in  accordance  with  law.  Roberts  v.  State, 
(1899)  160  N.  Y.  217,  54  N.  E.  678,  affirming  30  App.  Div.  106,  51  N.  Y.  S. 
691. 

II.  Commutation  and  Reprieve. 

Meaning  of  commutation. —  Under  his  power  to  commute  sentence  the  gov- 
ernor may  "change  a  greater  punishment  to  a  less  punishment,  of  which 
both  are  known  to  the  law."  He  is  not  required  in  commuting  any  sentence 
to  prescribe  the  same  kind  and  degree  of  punishment  as  that  conunuted. 
Accordingly,  he  may  commute  a  sentence  of  death  to  life  imprisonment  though 
the  latter  pimishment  is  not  precisely  of  the  same  nature  as  the  former. 
People  V.  Frost,  (1909)   133  App.  Div.  179,  117  N.  Y.  S.  524. 

Test  of  commutation. —  Whether  the  action  of  the  governor  in  altering  a 
sentence  amounts  to  an  increase  in  its  severity  or  to  a  commutation  is  deter- 
mined by  the  general  law  of  the  state  and  not  by  the  individual  preference 
of  any  convict.  Accordingly,  the  alteration  of  a  sentence  of  death  to  one  of 
life  imprisonment  is  a  commutation  though  it  be  not  so  regarded  by  the 
criminal  affected,  death  being  the  highest  penalty  under  the  scheme  of 
punishment  of  this  state.  People  v.  Frost,  (1909)  133  App.  Div.  179,  117 
N.  Y.  S.  524. 

Necessity  of  consent  of  convict  to  commutation. —  A  commutation,  being 
an  act  of  grace  and  not  a  matter  of  right  or  contract,  does  not  depend  for 
effectiveness  in  any  manner  on  its  acceptance  by  the  convict  affected.  Peopl* 
V.  Frost,   (1909)    133  App.  Div.  179,  117  N.  Y.  S.  524. 
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Meaning  of  reprieve. — "  Blackstone  ( 4  Com.  394 )  defines  a  reprieve  to 
mean  '  the  withdrawing  of  a  sentence  for  an  interval  of  time  whereby  the 
execution  is  suspended.'  It  operates  in  capital  cases  only.  .  .  .  The  dis- 
tinction between  a  reprieve  and  a  suspension  of  sentence,  although  the  words 
are  sometimes  used  interchangeably,  is  that  a  reprieve  postpones  the  execu- 
tion of  the  sentence  to  a  day  certain,  whereas  a  suspension  is  for  an  indefinite 
time."     In  re  Buchanan,   (1895)    146  N.  Y.  264,  40  N.  E.  883. 

Necessity  of  re-sentence  after  reprieve  before  execution  of  punishment. — ^''A 
reprieve  by  the  governor  to  a  day  certain,  granted  in  a  capital  case,  author- 
izes the  execution  of  sentence  on  the  day  on  which  the  reprieve  terminates, 
and  .  .  .  it  is  not  necessary  that  the  prisoner  should  be  brought  before 
the  court  to  have  the  time  of  execution  fixed.  .  .  .  The  right  to  execute  the 
sentence  on  that  day  inheres  in  the  power  to  fix  the  day  to  which  the  reprieve 
shall  extend.  If,  in  case  of  a  reprieve,  a  re-sentence  is  necessary,  the  reprieve 
is  not  to  a  fixed  day,  but  to  some  indefinite  day  to  be  fixed  by  the  court  after 
the  day  named  in  the  reprieve  is  passed."  In  re  Buchanan,  (1895)  146 
N.  Y.  264,  40  N.  E.  883. 

§  6.  When  lieutenant-governor  to  act  as  governor. 

When  governor  continues  as  commander-in-chief  though 
out  of  state. 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  office,  death,  inability  to  discharge  the  powers  and  duties  of 
the  said  office,  resignation,  or  absence  from  the  State,  the  powers 
and  duties  of  the  office  shall  devolve  upon  the  Lieutenant-Governor 
for  the  residue  of  the  term,  or  until  the  disability  shall  cease.  But 
when  the  Governor  shall,  with  the  consent  of  the  Legislature,  be 
out  of  the  State,  in  time  of  war,  at  the  head  of  a  military  force 
thereof,  he  shall  continue  Commander-in-Chief  of  all  the  military 
force  of  the  State. 

Const.  1777,  Art.  XX;  amended.  Const.  1821,  Art.  Ill,  §  6;  amended,  Const. 
1846,  Art.  IV,  §  6. 

Meaning  of  **  impeachment."  —  "  By  section  13  of  article  6  of  the  constitu- 
tion the  word  '  impeachment '  seems  to  be  defined  as  the  act  of  the  Assembly 
in  presenting  by  a  majority  vote  articles  of  impeachment  to  be  tried  by  the 
court  for  the  Trial  of  Impeachments  to  be  thereafter  formed."  Per  Wood- 
ward, J.,  in  People  v.  Hayes,  (1914)   163  App.  Div.  725,  149  N".  Y.  S.  250. 

Power  of  governor  under  impeachment  to  pardon. —  A  governor  against 
whom  articles  of  impeachment  have  been  preferred  by  the  assembly  is  not 
competent  during  the  pendency  of  the  charges  made  to  exercise  the  power  to 
issue  pardons  vested  in  him  by  section  5  of  this  article.  On  his  impeachment, 
his  power  to  pardon  devolves  upon  the  lieutenant-governor  by  force  of  thit 
section.    People  v.  Hayes,  (1914)   163  App.  Div.  726,  149  N.  Y.  S.  260. 

§  T.  Lieutenant-governor;  qualifications. 
President  of  senate. 
Succession  to  office  of  governor.     ' 

The  Lieutenant-Governor  shall  possess  the  same  qualifications  of 
eligibility  for  oflScse  as  the  Governor.    He  shall  be  President  of  the 
26 
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Senate,  but  shall  have  only  a  casting  vote  therein.  If  during  a 
vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall  be 
impeached,  displaced,  resign,  die,  or  become  incapable  of  perform- 
ing the  duties  of  his  oflSce,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy  be 
filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of  per- 
forming the  duties  pertaining  to  the  oflSce  of  Governor,  the  Speaker 
of  the  Assembly  shall  act  as  Governor  until  the  vacancy  be  filled  or 
the  disability  shall  cease. 

Const.  1877,  Art.  XX;  amended,  Con&t.  1821,  Art.  Ill,  §  7;  amended,  Const. 
1846,  Art.  IV,  §  7;  amended,  Const.  1894,  Art.  IV,  §  7. 

§  8.  Salary  of  lieutenant-governor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  entitled 
to  any  other  compensation,  fee  or  perquisite,  for  any  duty  or 
service  he  may  be  required  to  perform  by  the  Constitution  or  by 
law. 

Const.  1846,  Art.  IV,  §  8;  amended  in  1874. 

§  9.  Governor's  power  over  legislation. 
Passage  of  hills  over  veto. 
Ten  day  bills. 
Thirty  day  bills. 

Appropriation  bills;  governor  may  object  to  one  or  more 
items. 

Every  bill  which  shall  have  passed  the  Senate  and  Assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  Governor;  if  he 
approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it  with  his 
objections  to  the  house  in  which  it  shall  have  originated,  which 
shall  enter  the  objections  at  large  on  the  journal,  and  proceed  to 
reconsider  it.  If  after  such  reconsideration,  two-thirds  of  the 
members  elected  to  that  house  shall  agree  to  pass  the  bill,  it  shall 
be  sent  together  with  the  objections,  to  the  other  house,  by  which 
it  shall  likewise  be  reconsidered;  and  if  approved  by  two-thirds  of 
the  members  elected  to  that  house,  it  shall  become  a  law  notwith- 
standing the  objections  of  the  Governor.  In  all  such  cases  the 
votes  in  both  houses  shall  be  determined  by  yeas  and  nays,  and  the 
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names  of  the  members  voting  shall  be  entered  on  the  journal  of 
each  house  respectively.  If  any  bill  shall  not  be  returned  by  the 
Governor  within  ten  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall  be  a  law  in  like  manner  as 
if  he  had  signed  it,  unless  the  Legislature  shall,  by  their  adjourn- 
ment, prevent  its  return,  in  which  case  it  shall  not  become  a  law 
without  the  approval  of  the  Governor.  No  bill  shall  become  a  law 
after  the  final  adjournment  of  the  Legislature,  unless  approved  by 
the  Governor  within  thirty  days  after  such  adjournment.  If  any 
bill  presented  to  the  Governor  contain  several  items  of  appropria- 
tion of  money,  he  may  object  to  one  or  more  of  such  items  while 
approving  of  the  other  portion  of  the  bill.  In  such  case  he  shall 
append  to  the  bill,  at  the  time  of  signing  it,  a  statement  of  the 
items  to  which  he  objects;  and  the  appropriation  so  objected  to 
shall  not  take  effect.  If  the  Legislature  be  in  session,  he  shall 
transmit  to  the  house  in  which  the  bill  originated  a  copy  of  such 
statement,  and  the  items  objected  to  shall  be  separately  reconsid- 
ered. If  on  reconsideration  one  or  more  of  such  items  be  approved 
by  two-thirds  of  the  members  elected  to  each  house,  the  same  shall 
be  part  of  the  law,  notwithstanding  the  objections  of  the  Governor. 
AH  the  provisions  of  this  section,  in  relation  to  bills  not  approved 
by  the  Governor,  shall  apply  in  cases  in  which  he  shall  withhold 
his  approval  from  any  item  or  items  contained  in  a  bill  appro- 
priating money. 

Const.  1821,  Art.  I,  §  12;  amended,  Const.  1846,  Art.  IV,  §  9;  amended  in 
1874.     See  also  Const.  1777,  Art.  III. 

Kind  of  adjournment  contemplated. —  The  provision  of  this  section  that 
"  if  any  bill  shall  not  be  returned  by  the  governor  within  ten  days  ( Sundays 
excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law 
in  like  manner,  as  if  he  had  signed  it,  unless  the  legislature  shall,  by  their 
adjournment,  prevent  its  return,"  refers  to  the  final  adjournment  at  the  close 
of  the  session,  and  not  the  ordinary  recess  taken  from  time  to  time  during 
the  continuance  of  the  session.  Hequembourg  v.  Dunkirk,  (1888)  49  Hun 
650,  2  N.  Y.  S.  447. 

Nature  of  governor's  right  of  approval  or  objection. —  "Whatever  the 
authority,  touching  the  enactment  of  laws,  with  which  the  governor  is  clothed, 
shall  be  called,  it  is  of  the  same  general  nature  with  that  which  is  exercised 
by  the  members  of  the  two  houses.  He  is  to  consider  as  to  the  constitution- 
ality, justice  and  public  expediency  of  such  legislative  measures  as  shall 
have  been  agreed  upon  by  the  two  houses,  by  the  ordinary  majorities,  and 
be  presented  to  him ;  and  he  is  to  accord  or  withhold  his  approbation,  accord- 
ing to  the  result  of  his  deliberation.  This  is  plainly  the  function  of  a 
legislator.  The  sovereign  of  England,  who  is  charged  with  the  same  duty 
in  respect  to  acts  of  Parliament,  is  considered  to  be  a  constituent  part  of  the 
supreme  legislative  power.  (1  Bl.  Com.  261.)  It  is  true,  that  his  deter- 
mination to  disapprove  a  bill  deprives  it  of  any  effect;  while  one  disallowed 
by  the  governor  may  yet  be  established  by  an  extraordinary  concurrence  of 
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votes  in  the  houses.  Thus,  though  the  action  of  the  executive  is  less  poten- 
tial here  than  in  England,  the  quality  of  the  act,  namely,  deliberating  and 
determining  upon  the  propriety  of  laws  proposed  to  be  enacted,  is  prOi 
cisely  the  same."  People  v.  Bowen,  (1860)  21  N.  Y.  517,  affirming  30 
Barb.  24. 

Approval  after  adjournment. —  The  governor  has  power  to  approve  a  bill 
after  the  adjournment  of  the  legislature.  People  v.  Bowen,  (1860)  21  N.  Y. 
517,  affirming  30  Barb.  24.  In  that  case,  with  reference  to  the  above  con- 
stitutional provision,  the  court  said :  **  Specific  directions  are  given  for  the 
purpose  of  bringing  about  a  reconsideration,  by  the  senate  and  assembly, 
of  bills  to  which  the  governor  shall  have  objected;  and  a  new  scrutiny  is 
required  to  be  had,  under  which  such  bills  are  to  become  laws,  notwith- 
standing the  governor's  objections,  provided  two-thirds  of  all  the  members 
present  in  each  house  shall  so  determine.  The  case  was  then  to  be  pro- 
vided for,  where  the  governor  should  neglect  or  refuse  to  act  upon  a  bill; 
such  neglect  is  not  to  be  permitted  to  thwart  the  will  of  the  legislature; 
and  the  remainder  of  the  section  is  occupied  with  a  provision  to  meet  that 
case;  it  is  as  follows:  'If  any  bill  shall  not  be  returned  by  the  governor, 
in  ten  days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him, 
the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the 
legislature,  by  their  adjournment,  prevent  its  return,  in  which  case  it  shall 
not  be  a  law.'  (Art.  IV,  §  9.)  It  is  plain,  that  this  relates  exclusively  to 
bills  which  the  governor  has  neglected  to  approve  and  sign.  It  is  such 
bills,  and  not  those  which  he  has  approved  and  signed,  which  are  not  to 
become  laws  on  account  of  a  premature  adjournment  of  the  legislature.  The 
provision  does  not  qualify  the  mandate  contained  in  the  earlier  part  of  the 
section,  by  which  it  is  enjoined  upon  the  governor,  that,  if  he  approves  of  a 
bill,  he  shall  sign  it.  I  am,  therefore,  of  opinion,  that  there  is  nothing  in 
the  language  of  the  constitution  forbidding  the  approving  and  signing  of  a 
bill  by  the  governor,  after  the  session  of  the  legislature  shall  have  terminated 
by  an  adjournment." 

ARTICLE  V. 

§  1.  Election  and  terms  of  certain  state  officers. 
Compensation. 
State  engineer  and  surveyor  to  be  practical  civil  engineer. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-Gren- 
eral  and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  general 
election,  at  the  times  and  places  of  electing  the  Governor  and  Lieu- 
tenant-Governor, and  shall  hold  their  offices  for  two  years,  except 
as  provided  in  section  two  of  this  article.  Each  of  the  officers  in 
this  article  named,  excepting  the  Speaker  of  the  Assembly,  shall, 
at  stated  times  during  his  continuance  in  office,  receive  for  his 
services  a  compensation  which  shall  not  be  increased  or  dimin- 
ished during  the  term  for  which  he  shall  have  been  elected ;  nor 
shall  he  receive  to  his  use  any  fees  or  perquisites  of  office  or  other 
compensation.  No  person  shall  be  elected  to  the  office  of  State 
Engineer  and  Surveyor  who  is  not  a  practical  civil  engineer. 

Const.  1821,  Art.  IV,  §  6;  amended.  Const.  1846,  Art.  V,  §§  1  and  2; 
amended,  Const.  1894,  Art.  V,  §  1.  See  also  Const.  1777,  Art.  XXIII;  amend- 
m«nti  of  1801,  Art.  ^ 
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§  2.  First  election  amd  terms  of  certain  state  officers. 
Successors. 

The  first  election  of  the  Secretary  of  State,  Comptroller, 
Treasurer,  Attorney-General  and  State  Engineer  and  Surveyor, 
pursuant  to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall  b^n 
on  the  first  day  of  January  following,  and  shall  be  for  three  years. 
At  the  general  election  in  the  year  one  thousand  eight  hundred  and 
ninety-eight,  and  every  two  years  thereafter,  their  successors  shall 
be  chosen  for  the  term  of  two  years. 

Const.  1894,  Art.  V,  §  2. 

§  3.  Superintendent  of  public  works;  appointment,  compensor 
tion,  powers  and. duties. 
Suspension  or  removal. 
Assistant  superintendents. 
Other  employees. 
Additional  duties. 
Vacam/^ies. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  ofiice  until  the  end  of  the  term  of  the  Governor  by  whom 
he  was  nominated,  and  until  his  successor  is  appointed  and  quali- 
fied. He  shall  receive  a  compensation  to  be  fixed  by  law.  He 
shall  be  required  by  law  to  give  security  for  the  faithful  execution 
of  his  office  before  entering  upon  the  duties  thereof.  He  shall  be 
charged  with  the  execution  of  all  laws  relating  to  the  repair  and 
navigation  of  the  canals,  and  also  of  those  relating  to  the  construc- 
tion and  improvement  of  the  canals,  except  so  far  as  the  execution 
of  the  laws  relating  to  such  construction  or  improvement  shall  be 
confided  to  the  State  Engineer  and  Surveyor ;  subject  to  the  control 
of  the  Legislature,  he  shall  make  the  rules  and  regulations  for  the 
navigation  or  use  of  the  canals.  He  may  be  suspended  or  removed 
from  office  by  the  Governor,  whenever,  in  his  judgment,  the  public 
interest  shall  so  require ;  but  in  case  of  the  removal  of  such  Super- 
intendent of  Public  Works  from  office,  the  Governor  shall  file  with 
the  Secretary  of  State  a  statement  of  the  cause  of  such  removal, 
and  shall  report  such  removal  and  the  cause  thereof  to  the  Legisla- 
ture at  its  next  session.       The  Superintendent  of  Public  Works 
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Bhall  appoint  not  more  than  three  assistant  superintendents,  whose 
duties  shall  be  prescribed  by  him,  subject  to  modification  by  the 
Legislature,  and  who  shall  receive  for  their  services  a  compensation 
to  be  fixed  by  law.  They  shall  hold  their  ofiice  for  three  years, 
subject  to  suspension  or  removal  by  the  Superintendent  of  Public 
Works,  whenever,  in  his  judgment,  the  public  interest  shall  so 
require.  Any  vacancy  in  the  office  of  any  such  assistant  superin- 
tendent shall  be  filled  for  the  remainder  of  the  term  for  which  he 
was  appointed,  by  the  Superintendent  of  Public  Works;  but  in 
case  of  the  suspension  or  removal  of  any  such  assistant  superin- 
tendent by  him,  he  shall  at  once  report  to  the  Governor,  in  writing, 
the  cause  of  such  removal.  All  other  persons  employed  in  the 
care  and  management  of  the  canals,  except  collectors  of  tolls,  and 
those  in  the  department  of  the  State  Engineer  and  Surveyor,  shall 
be  appointed  by  the  Superintendent  of  Public  Works,  and  be  sub- 
ject to  suspension  or  removal  by  him.  The  Superintendent  of 
Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commissioners  and  Board  of  Canal  Commissioners,  as  now 
declared  by  law,  until  otherwise  provided  by  the  Legislature.  The 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
have  power  to  fill  vacancies  in  the  ofiice  of  Superintendent  of  Pub- 
lic Works;  if  the  Senate  be  not  in  session,  he  may  grant  commis- 
sions which  shall  expire  at  the  end  of  the  next  succeeding  session 
of  the  Senate. 

Amendment  of  1876,  Art.  V,  §  3;  amended,  Const.  1894,  Art.  V,  §  3. 

Purpose  of  section. —  **  Prior  to  the  adoption  of  this  amendment  to  the 
Constitution  in  1876,  in  regard  to  the  superintendent  of  public  works,  the 
power  therein  conferred  upon  him  was  shared  and  the  responsibility  divided 
between  various  boards  and  offices.  Great  abuses  had  arisen,  it  was  believed, 
because  of  this  division  of  power  and  responsibility;  and  the  object  of  this 
amendment  was  to  concentrate  this  power  in  and  fix  the  responsibility  upon 
the  single  head  of  a  department,  to  be  known  as  the  superintendent  of  public 
works."  People  v.  Angle,  (1888)  47  Hun  183,  14  N.  Y.  St.  Kep.  199,  affirmed, 
109  N.  Y.  564,  17  N.  E.  413.    See  notes  under  Canal  Law. 

Article  5,  section  6,  providing  that  *'the  powers  and  duties  of  the  several 
boards  and  of  the  several  officers  in  this  article  mentioned,  shall  be  such  as 
now  are  or  may  be  hereafter  prescribed  by  law,"  has  no  application  to  the 
officers  created  by  this  section.  Any  other  construction  would  render  super- 
fluous those  parts  of  this  section  giving  the  legislature  the  power  to  modify 
the  duties  imposed  by  the  superintendent  on  his  assistant  superintendents  and 
to  alter  the  rules  made  by  him  for  the  use  and  management  of  the  canals. 
People  V.  Angle,  (1888)  109  N".  Y.  664,  17  N.  E.  413,  affirming  47  Hun,  183, 
14  N.  Y.  St.  Rep.  199. 

Applicability  of  civil  service  laws  to  appointment  by  superintendent  of 
public  works. —  Prior  to  1894  the  rule  obtained  that  the  civil  service  laws 
of  the  state  did  not  and  could  not  apply  to  appointments  in  the  department 
of  public  works.  The  power  to  make  such  appointments  being  vested  exclu- 
sively in  the  head  of  that  department  by  this  section,  any  limitation  thereof 
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would  be  unconstitutional.  People  v.  Angle,  (1888)  109  N.  Y.  664,  17  N.  E. 
413,  affirming  47  Hun  183,  14  N.  Y.  St.  Rep.  199.  That  rule  was  abrogated, 
however,  by  the  adoption  in  1894  of  section  9  of  this  article  requiring  that 
''appointments  and  promotions  in  the  civil  service  of  the  state  .  .  .  shall 
be  made  according  to  merit  and  fitness,"  and  it  is  now  well  settled  that 
appointments  in  the  department  of  public  works  are  subject  to  the  regula- 
tions of  the  general  civil  service  laws  of  the  state.  "  The  constitution  as  it 
now  exists  must  be  read  and  considered  in  all  its  different  parts,  and  each 
provision  must  be  given  its  appropriate  place  in  the  system  and  some  office 
to  perform,  and  at  the  same  time  all  must  be  so  construed  as  to  operate 
harmoniously.  The  application  of  these  familiar  rules  of  constitutional 
construction  removes  all  doubt  or  difficulty  with  respect  to  the  question 
under  consideration,  and  the  conclusion  must  follow  that,  while  the  power 
of  appointment  and  removal  is  still  with  the  superintendent  of  public  works, 
it  is  subject  to  legislative  regulation  as  to  the  mode  and  manner,  and  is 
brought  within  the  operation  of  general  laws  on  that  subject."  Per  O'Brien, 
J.,  in  People  v.  Roberts,  (1896)  148  N.  Y.  360,  42  N.  E.  1082,  31  L.  R.  A. 
399,  affirming  91  Hun  101,  34  N.  Y.  S.  641,  36  N.  Y.  S.  677;  Seeley  v.  Stevens, 
(1907)  190  N.  Y.  158,  82  N.  E.  1095,  reversing  119  App.  Div.  910,  104 
N.  Y.  S.  1145.  Thus,  the  removal  of  honorably  discharged  soldiers  holding 
office  in  the  department  of  public  works  is  governed  by  chapter  370,  Laws 
of  1899,  which  provides  that  "No  person  holding  a  position  by  appointment 
or  employment  in  the  state  of  New  York,  .  .  .  who  is  an  honorably  dis- 
charged soldier  .  .  .  shall  be  removed  from  such  position  or  employment, 
except  for  incompetency  or  misconduct  shown  after  a  hearing,  upon  due  notice, 
upon  stated  charges  and  with  the  right  to  such  employee  or  appointee  to 
review  by  a  writ  of  certiorari."  That  statute  does  not  impair,  but  regulates 
the  mode  and  manner  of  exercise  of  the  power  of  removal  vested  in  the 
superintendent.     Seeley  y.  Stevens,  supra. 

Legislatiye  control  of  disbursements  of  superintendent. —  The  superin- 
tendent of  public  works  is  not  entirely  independent  of  the  legislature  in  the 
discharge  of  the  duties  imposed  on  him.  Funds  are  necessary  for  the  per- 
formance of  those  duties  and  are  obtainable  only  through  the  legislature. 
That  body  may,  therefore,  direct  how  money  appropriated  shall  be  expended. 
Thus  it  may  prescribe  the  rate  of  compensation  to  be  allowed  those  employed 
on  the  public  canals,  and  chapter  380,  Laws  of  1889,  fixing  such  a  rate,  is 
constitutional.    Clark  v.  State,  (1894)  142  N.  Y.  101,  36  N.  E.  817. 

Judicial  interference  with  discretion  of  superintendent. —  The  superin- 
tendent of  public  works  "is  an  administrative  officer.  .  .  .  His  duties  are 
ministerial,  not  judicial.  In  the  discharge  of  the  important  and  responsible 
duties  of  his  office  he  is  frequently  called  upon  to  exercise  discretion,  and 
when  he  honestly  and  fairly  exercises  such  discretion  his  conduct  is  not 
subject  to  the  control  or  direction  of  the  courts."  He  cannot,  however, 
arbitrarily  refuse  to  exercise  his  discretion  in  a  matter;  and  where  he  makes 
such  a  refusal,  action  may  be  compelled  by  the  courts.  Wright  v.  Shana- 
han,  (1891)  61  Hun  264,  16  N.  Y.  S.  785.  In  that  case  it  appeared  that 
Owasco  lake  had  been  appropriated  by  the  state  as  a  reservoir  for  canal 
purposes  and  that  flushboards  had  been  used  on  top  of  the  dam  at  the  outlet 
of  the  lake  for  the  purpose  of  storing  the  water  therein,  the  boards  being 
removed  when  not  needed,  as  in  times  of  freshet.  The  defendant,  the  super- 
intendent of  public  works,  refused,  however,  to  remove  the  boards  at  any 
time  and  maintained  them  during  freshet  though  their  maintenance  at  such 
times  caused  the  waters  of  the  lake  to  overfiow  their  banks  and  to  seriously 
damage  the  plaintiff's  land.  The  court  held  that  the  plaintiff  was  entitled 
to  a  mandatory  injunction  directing  the  defendant  to  cause  the  fiushboards 
to  be  raised  from  time  to  time  so  as  to  allow  the  water  to  flow  over  the 
dam  unobstructed  during  such  times  as  the  said  boards  were  not  thereon 
for  the  purpose  of  storing  water  for  canal  purposes. 
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§  4.  Superintendent  of  state  prisons;  appomtment,  powers  <md 
duties. 
Prison  officers. 

Clerks  of  prisons  appointed  by  comptroller. 
Removal  of  superintendent. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  oflSce  for  five  years,  unless  sooner  removed ;  he  shall  give 
security  in  such  amount,  and  with  such  sureties  as  shall  be  required 
by  law  for  the  faithful  discharge  of  his  duties ;  he  shall  have  the 
superintendence,  management  and  control  of  State  prisons,  subject 
to  such  laws  as  now  exist  or  may . hereafter  be  enacted;  he  shall 
appoint  the  agents,  wardens,  physicians  and  chaplains  of  the 
prisons.  The  agent  and  warden  of  each  prison  shall  appoint  all 
other  officers  of  such  prison,  except  the  clerk,  subject  to  the 
approval  of  the  same  by  the  Superintendent.  The  Comptroller 
shall  appoint  the  clerks  of  the  prisons.  The  Superintendent  shall 
have  all  the  powers  and  perform  all  the  duties  not  inconsistent 
herewith,  which  were  formerly  had  and  performed  by  the 
Inspectors  of  State  Prisons.  The  Governor  may  remove  the  Super- 
intendent for  cause  at  any  time,  giving  to  him  a  copy  of  the 
charges  against  him,  and  an  opportunity  to  be  heard  in  his  defense. 

Amendment  of  1876,  Art.  V,  §  4;  amended,  Const.  1&94,  Art.  V,  §  4.  See 
also  Const.  1846,  Art.  V,  §  4. 

Legislative  control  of  appointments  by  wardens. —  The  power  of  appoint- 
ment conferred  upon  the  wardens  of  state  prisons  by  this  section,  "  subject  to 
the  approval  of  the  same  by  superintendent,"  is  subject  to  the  control  of  the 
legislature.  People  v.  Lathrop,  (1893)  71  Hun  202,  24  N.  Y.  S.  764,  affirmed, 
142  N.  Y.  113,  36  N.  E.  805. 

§  5.  Commissioners  of  land  office. 
Commissioners  of  canal  fund. 
Canal  board. 

The  Lieutenant-Governor,  Speaker  of  the  Assembly,  Secretary 
of  State,  Comptroller,  Treasurer,  Attorney-General  and  State 
Engineer  and  Surveyor  shall  be  the  commissioners  of  the  land 
office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptrol- 
ler, Treasurer  and  Attorney-General  shall  be  the  commissioners 
of  the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 
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Powers  of  Officers;  Suspension  of  Treasurer;  Inspection       Art.  V,  §§  &-8 

Const.  1846,  Art.  V,  §  6;  amended.  Const.  1894,  Art.  V,  |  6. 

Relation  to  section  6. —  Under  section  6  of  this  article  the  legislature  has 
authority  to  prescribe  the  powers  and  duties  of  the  conunissioners  of  the 
land  office.  Rumsey  v.  New  York,  etc.,  R.  Co.,  (1891)  130  N.  Y.  88,  28  N.  E. 
763. 

§  6.  Powers  <md  duties  of  boa/rds  and  officers. 

The  powers  and  duties  of  the  respective  boards,  and  of  the 
several  oflScers  in  this  article  mentioned,  shall  be  such  as  now  are 
or  hereafter  may  be  prescribed  by  law. 

Const.  1846,  Art.  V,  §  6. 

Selation  to  article  5,  section  3. —  The  officers  created  by  article  5,  section  3, 
are  not  subject  to  the  provisions  of  this  section.  Any  other  construction 
would  render  superfluous  those  parts  of  section  3  giving  the  legislature  the 
power  to  modify  the  duties  imposed  by  the  superintendent  of  canals  on  his 
assistant  superintendents  and  to  alter  the  rules  made  by  him  for  the  use  and 
management  of  the  canals.  People  v.  Angle,  (1888)  109  N.  Y.  564,  17  N.  E. 
413,  affirming  47  Hun  183,  14  N.  Y.  St.  Rep.  199. 

Commissioners  of  land  office. —  By  virtue  of  this  section  the  legislature 
has  authority  to  prescribe  the  powers  and  duties  of  the  commissioners  of  the 
land  office.  Rumsey  v.  New  York,  etc.,  R.  Co.,  (1891)  130  N.  Y.  88,  28  N.  E. 
763. 

§  T.  Suspension  of  state  treasurer. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  partic- 
ular, violated  his  duty.  The  Governor  shall  appoint  a  competent 
person  to  discharge  the  duties  of  the  office  during  such  suspension 
of  the  Treasurer. 

Const.  1846,  Art.  V,  §  7. 

§  8.  Weighing,  measuring  amd  inspecting  commodities;  offices 
abolished. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or 
inspecting  any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished ;  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the  public 
health  or  the  interest  of  the  State  in  its  property,  revenue,  tolls 
or  purchases,  or  of  supplying  the  people  with  correct  standards  of 
weights  and  measures,  or  shall  prevent  the  creation  of  any  office 
for  such  purposes  hereafter. 
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Art.  V,  §  8  Inspection 

Const.  1846,  Art.  V,  §  8. 

Aim  and  scope  of  prohibition. —  The  prohibition  of  this  section  was  aimed 
directly  at  the  compulsory  maintenance  of  a  host  of  public  officers  to  inspect 
and  test  the  quantity  and  quality  of  articles  yith  a  view  to  the  security 
of  traffic  in  them.  But  beyond  the  scope  of  that  evil  the  prohibition  does  not 
extend.  Accordingly,  the  Act  of  1857  (ch.  405),  reorganizing  the  warden's 
office  of  the  port  of  New  York,  the  object  of  which  is  to'  provide  competent 
and  independent  officers  to  collect  and  perpetuate  testimony  in  respect  to  the 
condition  of  vessels  and  their  cargoes,  for  the  guidance  of  parties  interested, 
so  far  as  they  may  voluntarily  act  thereupon,  or  may  be  justified  or  required 
so  to  do  by  the  law  governing  the  case,  is  not  in  violation  of  this  section. 
Tinkham  v.  Tapscott,  (1858)  17  N.  Y,  141.  In  that  case,  the  court, 
said :  "  The  question  is  whether  the  wardens  hold  office  for  the  weigh- 
ing, measuring,  culling  or  inspecting  of  merchandise,  produce,  manufac- 
ture or  other  commodity  in  the  sense  of  the  constitution.  I  am  of 
opinion  that  they  do  not.  .  .  .  The  convention  did  not  intend  to  prescribe 
the  act  of  examination,  or  to  forbid  all  official  agencies  to  which  such  an 
act  was  incident.  They  found  that  a  system  had  prevailed  under  the  acts  of 
the  state,  by  which  many  commodities  were  forbidden  to  be  sold  for  exporta- 
tion, and  that  some  were  forbidden  to  be  sold  at  all  without  the  allowance 
of  a  public  officer;  and  they  found  a  large  number  of  offices  established  to 
execute  this  system.  They  abolished  all  these  offices,  and  forbade  the  legis- 
lature to  recreate  them.  There  were  at  the  same  time  laws  in  existence 
providing  for  the  examination  of  damaged  vessels  and  their  cargoes,  similar 
to  those  contained  in  the  statute  under  consideration,  but  in  some  particu- 
lars less  exclusive  in  their  character.  These  laws  provided  for  an  examina- 
tion of  the  vessels  and  cargoes,  but  for  a  totally  different  purpose  than  the 
one  contemplated  by  the  inspection  laws.  The  latter  were  intended  to  protect 
and  preserve  the  integrity  of  sales  of  merchandise  and  other  pergonal  property. 
The  former  looked  to  nothing  of  that  kind.  They  had  no  reference  whatever 
to  any  sale  except  that  of  damaged  goods,  or  as  to  them  the  officers  were 
to  do  nothing  to  affect  the  interests  of  buyer  and  seller.  They  were  merely 
to  ascertain  and  preserve  the  evidence  as  to  the  cause  of  the  damage  and  the 
amount  of  the  sales  and  the  charges  upon  them  for  the  benefit  of  absent 
parties.  So  as  to  their  other  duties.  They  consisted  in  the  ascertainment  of 
certain  facts,  and  the  pronouncing  of  certain  opinions,  of  interest  to  parties 
who  were  not  present  to  attend  to  their  own  concerns.  Their  design,  and  the 
intention  of  the  present  revised  act,  may  be  expressed  to  be  to  facilitate 
the  adjustment  of  controversies  between  parties  interested  in  maritime 
adventures,  by  means  of  examinations  and  entries  made  at  the  time  and 
place,  as  near  as  may  be,  where  the  causes  of  such  controversies  occurred. 
There  is  scarcely  anything  in  common  in  the  scope  and  design  of  the  two 
systems,  and  I  am  of  opinion  that  the  constitutional  prohibition  did  not  at 
all  affect  the  legal  provisions  respecting  marine  surveys  which  existed  when 
the  constitution  was  adopted,  and  that  it  has  no  reference  to  the  provisions 
contained  in  the  act  under  examination." 

Power  of  legislature  under  section. —  This  section  '<  authorizes  the  legisla- 
ture to  enact  statutes  to  compel  the  use  of  correct  weights  and  measures  by 
persons  dealing  with  the  public,  and  there  is  no  restriction  in  the  constitu- 
tion upon  the  power  of  the  legislature  to  compel  persons  to  pay  for  reasonable 
and  necessary  unsolicited  services  rendered  to  carry  into  effect  such  statutes." 
Ford  V.  New  York  Cent.,  etc.,  R.  Co.,  (1898)  33  App.  Div.  474,  53  N.  Y.  S. 
764.  Furthermore,  "  the  legislature  may  delegate  power  to  a  municipal 
corporation  reasonably  to  regulate  by  ordinance  the  compulsory  inspection  of 
weights  and  measures,  hx  reasonable  fees  therefor,  and  provide  that  such 
fees  shall  be  a  debt,  though  the  services  were  unsolicited,  payable  by  the 
person  for  whom  the  inspection  is  made  to  the  inspector."  Ford  v.  New 
York  Cent.,  etc.,  R.  Co.,  (1898)  33  App.  Div.  474,  53  N.  Y.  S,  764.  See  also 
Ford  V.  Standard  Oil  Co.,  (1898)  32  App.  Div.  596,  63  N.  Y.  S.  48;  People 
-   Rochester,   (1887)   45  Hun  102. 
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§  9.  CivU  service. 

Preference  to  honorably  discharged  soldiers  and  sailors. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained,  so 
far  as  practicable,  by  examinations,  which,  so  far  as  practicable, 
shall  be  competitive;  provided,  however,  that  honorably  dis- 
charged soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  residents 
of  this  State,  shall  be  entitled  to  preference  in  appointment  and 
promotion,  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provi(fe  for  the  enforcement  of  this  section. 
Const.  1894,  Art.  V.  §  9. 

/.  In  general,  393. 

II.  Appointment  and  promotion,  39S. 

III.  Examinations,  396. 

rv.  Veterans,  399. 

I.  In  Geneeal. 
Relation  to  article  5,  section  3. —  Since  by  article  5,  section  3,  the  super- 
intendent of  public  works  is  vested  with  the  exclusive  power  to  appoint  and 
remove  his  subordinates,  the  rule  formerly  obtained  that  the  civil  service 
laws  of  the  state  did  not  apply  to  appointments  made  by  that  official,  any 
limitation  on  his  discretion  to  appoint  being  regarded  as  in  derogation  of 
his  constitutional  power.  People  v.  Angle,  (1888)  109  K  Y.  564,  17  N".  E. 
413.  That  rule  was  abrogated,  however,  by  the  adoption  of  this  section  and 
it  is  now  well  settled  that  appointments  in  the  department  of  public  works 
are  subject  to  the  general  civil  service  laws  of  the  atate.  "  The  constitution 
as  it  now  exists  must  be  read  and  considered  in  all  its  different  parts,  and 
each  provision  must  be  given  its  appropriate  place  in  the  system  and  some 
office  to  perform,  and  at  the  same  time  all  must  be  so  construed  as  to 
operate  harmoniously.  The  application  of  these  familiar  rules  of  constitu- 
tional construction  removes  all  doubt  or  difficulty  with  respect  to  the  question 
under  consideration,  and  the  conclusion  must  follow  that,  while  the  power  of 
appointment  and  removal  is  still  with  the  superintendent  of  public  works,  it 
is  subject  to  legislative  regulation  as  to  the  mode  and  manner,  and*  is  brought 
within  the  operation  of  general  laws  on  that  subject."  Per  O'Brien  in 
People  V.  Roberts,  (1896)  148  N".  Y.  360,  42  N.  E.  1082,  31  L.  R.  A.  399, 
affirming  91  Hun  101,  34  N.  Y.  S.  641,  36  N".  Y.  S.  677.  Thus,  the  removal 
of  honorably  discharged  soldiers  holding  office  in  the  department  of  public 
works  is  governed  by  chapter  370,  Laws  of  1899  which  provides  that  "no 
person  holding  a  position  by  appointment  or  employment  in  the  state  of  New 
York,  .  .  .  who  is  an  honorably  discharged  soldier  .  .  .  shall  be  removed 
from  such  position  or  employment,  except  for  incompetency  or  misconduct 
shown  after  a  hearing,  upon  due  notice,  upon  stated  charges  and  with  the 
right  to  such  employee  or  appointee  to  review  by  a  writ  of  certiorari."  That 
statute  does  not  impair,  but  regulates  the  mode  and  manner  of  exercise  of  the 
power  of  removal  granted  the  superintendent  of  public  works  by  article  5, 
section  3.  Seeley  v.  Stevens,  (1907)  190  N.  Y.  158,  82  N.  E.  1095,  reversing 
119  App.  Div.  910,  104  N.  Y.  S.  1145. 
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Selation  to  article  lo,  section  a. —  This  section  does  not  deprive  the  local 
authorities  of  the  power  of  appointment  conferred  on  them  by  article  10, 
section  2,  nor  does  it  rob  them  of  the  right  to  exercise  discretion  in  making 
appointments.  An  act  which  denies  them  the  exercise  of  that  discretion  by 
requiring  the  appointment  of  the  person  highest  on  the  civil  service  eligible 
list  is,  therefore,  imconstitutional.  People  v.  Mosher,  (1900)  163  N.  Y.  32, 
57  N.  E.  88,  79  A.  S.  R.  552,  affirming  45  App.  Div.  68,  61  N.  Y.  S.  452. 
See  also  People  v.  Gaflfney,  (1911)  142  App.  Div.  122,  126  N".  Y.  S.  1027; 
Jones  V.  Willcox,  (1903)  80  App.  Div.  167,  80  N.  Y.  S.  420.  Preference 
must  be  given  veterans  irrespective  of  their  standing  on  any  list,  however, 
and  to  that  extent  this  section  limits  the  power  of  appointment  granted  by 
article  10,  section  2.  People  v.  Burch,  (1903)  79  App.  Div.  156,  80  N.  Y.  S. 
274;  People  v.  Stratton,  (1903)  79  App.  Div.  149,  80  N".  Y.  S.  269.  See  also 
People  V.  Gaflfney,  (1911)  142  App.  Div.  22,  126  N.  Y.  S.  1027.  Thus,  where 
an  eligible  list  furnished  to  the  local  authorities  by  a  municipal  civil  service 
commission  contains  the  names  of  three  persons,  only  one  of  whom  is  a 
veteran,  the  veteran  is  entitled  to  an  absolute  preference  in  appointment. 
People  V.  Burch,  supra. 

Purpose  of  section. —  This  section  was  intended  to  fmprove  the  standard 
of  those  holding  subordinate  positions  in  the  public  service  and  to  terminate 
the  vicious  practice  which  had  grown  up  of  changing  employees  with  every 
change  in  the  appointing  power.  Seeley  v.  Stevens,  (1907)  190  N.  Y.  158,  82 
N.  E.  1095,  reversing  119  App.  Div.  910,  104  N.  Y.  S.  1145;  People  v.  McWil- 
liams,  (1906)  185  N.  Y.  92,  77  N.  E.  785,  reversing  100  App.  Div.  176,  91 
N.  Y.  S.  675;  People  v.  Lyman,  (1898)  157  N.  Y.  368,  52  N.  E.  132,  affirming 
30  App.  Div.  135,  50  N.  Y.  S.  444,  51  N.  Y.  S.  641;  People  v.  Mosher,  (1899) 
45  App.  Div.  68,  61  N".  Y.  S.  452,  affirmed  163  N.  Y.  32,  57  N.  E.  88,  79 
A.  S.  R.  525;  Matter  of  Keymer,  (1895)  89  Hun  292,  35  N.  Y.  S.  161,  affirmed 
148  N.  Y.  219,  42  N.  E.  667,  35  L.  R.  A.  447. 

Force. —  "  The  principle  that  all  appointments  in  the  civil  service  must  be 
made  according  to  merit  and  fitness,  to  be  ascertained  by  competitive  examina- 
tion, is  expressed  in  such  broad  and  imperative  language  that  in  some  respects 
it  must  be  regarded  as  beyond  the  control  of  the  legislature,  and  secure 
from  any  mere  statutory  changes.  If  the  legislature  should  repeal  all  the 
statutes  and  regulations  on  the  subject  of  appointments  in  the  civil  service 
the  mandate  of  the  Constitution  would  still  remain,  and  would  so  far  exe- 
cute itself  as  to  require  the  courts,  in  a  proper  case,  to  pronounce  appoint- 
ments made  without  compliance  with  its  requirements  illegal."  Per  O'Brien, 
J.,  in  People  v.  Roberts,  (1896)  148  N.  Y.  360,  42  N.  E.  1082,  31  L.  R.  A. 
399,  affirming  91  Hun  101,  34  N.  Y.  S.  641,  36  N.  Y.  S.  677;  Chittenden  v. 
Wurster,  (1897)  152  N.  Y.  345,  46  N.  E.  857,  37  L.  R.  A.  809,  reversing  14 
App.  Div.  483,  43  N.  Y.  S.  1035.  The  execution  of  the  provision  that  "  merit 
and  fitness  "  shall  be  ascertained  so  far  as  practicable  by  competitive  examina- 
tion is,  however,  dependent  on  statute.  Chittenden  v.  Wurster,  (1897)  152 
N.  Y.  345,  46  N.  E.  875,  37  L.  R.  A.  809,  reversing  14  App.  Div.  483,  43 
N.  Y.  S.  1035;  Simons  v.  McGuire,  (1911)  145  App.  Div.  471,  130  N.  Y.  S. 
306,  reversed  on  other  grounds  204  N.  Y.  253. 

Scope. —  Though  this  section  by  its  terms  relates  generally  to  all  appoint- 
ments or  promotions  in  the  civil  service  of  the  state  or  of  any  civil  division 
thereof,  its  provisions  apply  to  those  officers  only  who  are  engaged  exclusively 
in  the  service  of  the  public  and  do  not  extend  to  public  officers,  who  vir- 
tually, as  to  all  or  a  part  of  their  functions,  are  engaged  in  the  service  of 
an  individual.  Flaherty  v.  Milliken,  (1908)  193  N.  Y.  564,  86  K  E.  558, 
reversing  127  App.  Div.  932,  111  N.  Y.  S.  1119.  See  also  Chittenden  v. 
Wurster,  (1897)  152  K  Y.  345,  46  N.  E.  857,  37  L.  R.  A.  809,  reversing 
14  App.  Div.  483,  43  K  Y.  S.  1035.  Thus,  a  sheriflF's  subordinates  in  the 
execution  of  civil  process  must  be  regarded  as  in  the  personal  service  of  the 
sheriflT  inasmuch  aa  he  is  responsible  for  their  negligence  or  misconduct  in 
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the  execution  of  such  process  to  the  same  extent  as  if  the  fault  was  his  own, 
while  they  are  responsible  to  him  for  their  defaults  and  not  to  any  other 
party.  Wherefore,  the  assistant  deputy  sheriffs  and  jail-keepeis  and  matrons 
in  the  county  of  Kings  are  not  within  the  purview  of  this  section,  their 
duties  relating  to  civil  as  well  as  criminal  matters.  Matter  of  Flaherty  y. 
Milliken,  supra.  / 

Effect  on  pre-ezisting  statutes. —  In  accordance  with  the  general  rule  of 
construction  that  a  Constitution  is  deemed  to  be  enacted  With  reference  to 
existing  laws  and  customs,  this  section  is  held  to  contemplate  the  effectuation 
of  its  provisions,  insofar  as  possible,  by  the  civil  service  laws  and  regula- 
tions existing  at  the  time  of  its  adoption.  People  v.  Lyman,  (1898)  157  N.  Y. 
368,  52  N.  E.  132,  affirming  30  App.  Div.  135,  50  N.  Y.  S.  444,  51  N.  Y.  S. 
841;  Chittenden  v.  Wurster,  (1897)  152  N.  Y.  345,  46  N.  E.  857,  37  L.  R.  A. 
809,  reversing  14  App.  Div.  493,  43  N.  Y.  S.  1035;  People  v.  Roberts,  (1896) 
148  N.  Y.  360,  42  N.  E.  1082,  31  L.  R.  A.  399,  affirming  91  Hun  101,  34 
N.  Y.  S.  641,  36  N.  Y.  S.  677;  People  v.  Folks,  (1903)  89  App.  Div.  171, 
85  N.  Y.  S.  1100;  People  v.  Mosher,  (1899)  45  App.  Div.  68,  61  N.  Y.  S. 
462,  61  N.  Y.  S.  452,  affirmed  163  N.  Y.  32,  57  N.  E.  88,  79  A.  S.  R.  552; 
People  V.  New  York  City  Civil  Service  Boards,  (1896)  5  App.  Div.  164,  39 
N.  Y.  S.  75.  A  pre-existing  statute  will  be  declared  unconstitutional  if 
repugnant  to  the  spirit  and  purpose  of  the  section,  however.  Matter  of 
Sweeley,  (1895)  12  Misc.  174,  33  N.  Y.  S.  369,  affirmed  146  N.  Y.  401,  42 
N.  Y.  S.  643. 

Limitation  of  appointments  to  employees  in  civil  service. —  Apparently  it 
is  not  necessary  that  every  position  shall  be  thrown  open  to  those  not  in  the 
civil  service.  On  the  contrary,  vacancies  can  be  filled  solely  by  promotion 
from  employees  occupying  lower  positions  in  the  service.  Per  Cullen,  Ch.  J., 
concurring,  and  Haight,  J.,  dissenting  in  Hale  v.  Worstell,  (1906)  185  N.  Y. 
247,  77  N.  E.  1177,  113  A.  S.  R.  895,  affirming  107  App.  Div.  624,  95  N.  Y.  S. 
1131. 

11.  Appointment  and  Peomotion. 
See  also  notes  under  Civil  Service  Law. 

Change  in  tenure  of  office  as  appointment. —  A  statute  (ch.  466,  Laws  of 
1901)  effecting  a  change  in  the  term  of  an  office  and  making  the  change 
applicable  to  incumbents  thereof  is  not  objectionable  as  creating  a  new 
office  and  making  appointments  thereto  in  violation  of  this  section.  In  making 
the  change,  the  legislature  did  not  create  a  new  position  or  office,  or  fill  that 
position  with  new  men;  it  merely  continued  an  old  office  existing  under 
prior  statutes,  and  retained  in  office  those  who  had  previously  been  lawfully 
appointed  thereto.  Sugden  v.  Partridge,  (1903)  174  N.  Y.  87,  66  N".  E.  655, 
reversing  78  App.  Div.  644,  80  N".  Y.  S.  1149;  Fay  v.  Partridge,  (1903)  174 
N.  Y.  626,  66  N.  E.  1107,  reversing  78  App.  Div.  639,  499,  204,  79  N.  Y.  S. 
724,  79  N,  Y.  S.  722,  79  N.  Y.  S.  1142. 

Change  in  rank  and  pay. —  It  has  been  intimated  that  the  legislature  may 
effect  a  change  in  the  rank  and  pay  of  an  office  and  may  make  that  change 
applicable  to  incumbents  of  the  office  without  subjecting  such  incumbents  to 
a  competitive  examination.  People  v.  Bingham,  130  App.  Div.  112,  114 
N.  Y.  S.  702,  affirming  ( 1909)  196  N.  Y.  519,  89  N.  E.  1109.  See  also  Sugden  v. 
Partridge,  (1903)  174  N.  Y.  87,  66  K  E.  655,  reversing  78  App.  Div.  644,  80 
N.  Y.  S.  1149. 

Transfer  as  promotion. —  ''A  promotion  is  an  advancement  to  a  higher 
position,  an  elevation,  a  preferment.  If  the  practical  working  of  the  civil 
service  requires  a  transfer  of  one  engaged  therein,  such  transfer  can  only 
be  made  when  it  does  not  in  fact  constitute  a  promotion.  Promotions  under 
the  name  of  transfers  are  evasions  and  illegal  and  contrary  to  the  express 
terms  in  constitution."  Per  Chase,  J.,  in  Hale  v.  Worstell,  (1906)  185  N.  Y. 
247,  77  N.  E.  1177,  113  A.  S.  R.  895,  affirming  107  App.  Div.  624,  95  N.  Y.  S. 
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1131;  People  v.  McAdoo,  (1905)  108  App.  Div.  1,  95  N.  Y.  S.  400,  affirmed  186 
N.  Y.  537,  77  N.  E.  1194;  People  v.  Partridge,  (1903)  89  App.  Div.  497,  85  K 
Y.  S.  853,  affirmed  179  N.  Y.  630,  71  N.  E.  1136.  Thus,  where  two  employees 
of  the  city  of  New'  York  were  transferred  from  their  positions  to  others  with 
more  important  duties  and  higher  salaries,  those  transfers  were  promotions; 
and  being  made  in  disregard  of  the  provisions  of  this  section,  were  imcon- 
stitutional  and  void.  ''If  appointing  officers  are  allowed  to  make  transfers 
among  those  in  the  competitive  class  without  regard  to  grade,  class  of  work 
or  compensation,  providing  only  that  the  person  so  transferred  is  upon  the 
eligible  list  for  the  position  to  which  he  is  transferred,  the  beneficial  effects 
obtained  by  the  constitutional  provision  will  be  substantially  overcome.  Such 
a  transfer  would  enable  a  person  hopelessly  low  on  an  eligible  list  for  an 
important  place  in  the  classified  service  to  obtain  an  appointment  through 
personal  or  political  infiuence  or  favoritism  if  he  could  once  obtain  an 
appointment  to  any  inferior  place  in  the  service.  Such  transfers  would 
demoralize  the  service."  Hale  v.  Worstell,  (1906)  185  N".  Y.  247,  77  N.  E. 
1177,  113  A.  S.  R.  895,  affirming  107  App.  Div.  624,  95  N.  Y.  S.  1131.  The 
assignment  of  a  roundsman  in  the  police  force  of  the  city  of  New  York  to 
detective  duty  in  the  headquarters  squad  in  the  borough  of  Brooklyn  pursuant 
to  section  290  of  the  charter  of  the  city  of  New  York  (Laws  of  1897,  ch.  378, 
as  amended  by  Laws  of  1901,  ch.  466)  which  assignment  carries  with  it  an 
increase  of  salary,  the  rank  of  detective  sergeant  and  certain  other  valuable 
privileges,  constitutes  a  "promotion."  People  v.  McAdoo,  (1905)  108  App. 
Div.  1,  95  N.  Y.  S.  4O0,  affirmed  185  N.  Y.  637,  77  N.  E.  1194.  Similarly, 
the  permanent  assignment  of  a  patrolman  of  the  city  of  New  York  to  duty  as 
a  telegraph  operator  in  the  telegraph  bureau  of  the  police  force,  which  assign- 
ment,' under  the  provisions  of  the  New  York  charter,  carries  with  it  the  rank 
and  salary  of  a  police  sergeant,  is  a  promotion  and  cannot  be  made  except 
after  a  competitive  examination.  People  v.  Partridge,  (1903)  89  App.  Div. 
497,  85  N.  Y.  S.  853,  affirming  179  N.  Y.  530,  71  N.  Y.  S.  1136. 

III.  Examinations. 

See  also  notes  under  Civil  Service  Law. 

Necessity. —  This  provision  undoubtedly  contemplates^  that  it  may  not 
always  be  practicable  to  have  merit  and  fitness  determined  by  examinations, 
whether  competitive  or  otherwise.  Hale  v.  Worstell,  (1906)  185  N.  Y.  247, 
77  N.  E.  1177,  113  A.  S.  R.  895,  affirming  107  App.  Div.  624,  95  N.  Y.  S. 
1131;  People  V.  Knox,  (1901)  166  N.  Y.  444,  60  N.  E.  17,  54  L.  R.  A.  589, 
reversing  54  App.  Div.  634,  67  N.  Y.  S.  1142;  In  re  Keymer,  (1896)  148 
N.  Y.  219,  42  N.  E.  667,  35  L.  R.  A.  447,  affirming  89  Hun  292,  35  N.  Y.  S. 
161;  Simons  v.  McGuire,  (1911)  145  App.  Div.  471,  130  N.  Y.  S.  306,  reversed 
on  other  grounds  204  N.  Y.  253;  People  v.  Dalton,  (1900)  49  App.  Div.  71,  63 
N.  Y.  S.  258;  People  v.  Knox,  (1900)  48  App.  Div.  477,  62  N.  Y.  S.  940. 

Practicability  of  examination  to  test  fitness  of  policeman. —  Though  the 
merit  or  fitness  of  a  policeman  for  his  position  depends  primarily  on  his 
gallantry  or  heroism,  no  examination  can  be  devised  which  will  determine 
whether  a  particular  candidate  possesses  those  qualities.  Wherefore,  the 
promotion  of  a  policeman  for  gallantry  made  under  the  authority  of  chapter 
580,  Laws  of  1893,  ch.  378,  Laws  1897,  but  without  examination  is  in  har- 
mony with  the  purpose  and  intent  of  this  section.  People  v.  Knox,  (1901) 
166  N.  Y.  444,  60  N.  E.  17,  54  L.  R.  A.  589,  reversing  54  App.  Div.  634, 
67  N.  Y.  S.  1142;  People  v.  Knox,  (1900)  48  App.  Div.  477,  62  N.  Y.  S.  940. 
This  section  enacts  that  appointments  and  promotions  in  the  civil  service 
Bh<all  be  made  when  practicable  upon  competitive  examination.  "  The  fact 
is  clearly  recognized  that  in  some  cases  where  promotion  is  merited  a  com- 
petitive examination  would  be  impracticable;  and  it  is  very  evident  that 
this  is  such  a  case,  since  it  is  obvious  that  no  examination  could  be  devised 
which  would  present  the  conditions,  to  furnish  a  test  of  the  comparative 
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heroiam  of  a  policeman  engaged  in  the  attempt  to  rescue  persons  from  a 
burning  building."  People  v.  Knox,  (1901)  166  N.  Y.  444,  60  K  E.  17, 
54  iL.  R.  R.  589,  reversing  54  App.  Div.  634,  67  N.  Y.  S.  1142. 

Laborer. —  A  competitive  examination  is  not  a  practicable  test  of  the  fitness 
of  laborers  or  workmen  performing  ordinary  manual  labor.  ''  Stream  cleaners  " 
employed  in  the  water  department  of  the  city  of  New  York,  at  a  compensa- 
tion of  two  dollars  per  day,  whose  duties  are  to  keep  clean  the  water  running 
in  the  streams,  removing  therefrom  any  rubbish  or  other  injurious  material 
and  to  prevent  the  creation  of  any  nuisance  thereon  or  pollution  thereof, 
are  ordinary  laborers  and  day  workmen,  and  properly  classified  under  the 
schedule  of  the  civil  service  comprising  those  positions  which  are  not  subject 
to  competitive  examination.  People  v.  Dalton,  (1900)  49  App.  Div.  71,  63 
N.  Y.  S.  268. 

Custodian  of  public  funds. —  A  competitive  examination  is  not  a  prerequisite 
under  this  section  to  the  appointment  of  a  subordinate  officer  who  by  virtue 
of  his  office  has  personal  custody  of  public  moneys  or  securities,  for  the 
safekeeping  of  which  his  superior  has  given  bond.  The  superior,  being  per- 
sonally responsible  for  the  funds,  is  entitled  to  a  determining  voice  in  the 
appointment  of  their  custodian.  Chittenden  v.  Wurster,  (1897)  152  N.  Y.  345, 
46  N.  E.  857,  37  L.  R.  A.  809,  reversing  14  App.  Div.  483,  43  N.  Y.  S.  1035. 

Confidential  officer. —  The  qualifications  of  a  candidate  for  a  confidential 
position  are  in  no  wise  indicated  by  his  ability  to  pass  an  examination.  ''A 
candidate  may  be  ever  so  competent  and  still  lack  many  of  the  necessary 
elements  of  a  trustworthy  officer;  he  may  be  ever  so  learned  and  still  lacking 
in  judgment  and  discretion;  he  may  be  discreet  and  still  without  character; 
he  may  be  honest  and  yet  meddlesome  and  a  person  in  whom  you  could  not 
confide.  To  our  minds  the  framers  of  the  constitution  or  of  the  statutes 
never  contemplated  or  intended  that  a  competitive  examination  was  prac- 
ticable for  such  a  position."  Per  Haight,  J.,  in  Clhittenden  v.  Wurster, 
(1897)  152  N.  Y.  345,  46  N.  E.  857,  37  L.  R.  A.  809,  reversing  14  App.  Div. 
483,  43  N.  Y.  S.  1035;  People  v.  McAdoo,  (1906)  113  App.  Div.  770,  99 
N.  Y.  S.  324;  Simons  v.  McGuire,  (1911)  145  App.  Div.  471,  130  N.  Y.  S.  306, 
reversed  on  other  grounds  204  N.  Y.  253. 

Meaning  of  confidential. —  Where  the  duties  of  a  position  are  not  merely 
clerical,  and  are  such  as  especially  devolve  upon  the  head  of  the  office,  which, 
by  reason  of  his  numerous  duties,  he  is  compelled  to  delegate  to  others,  and 
the  performance  of  which  requires  skill,  judgment,  trust  and  confidence,  and 
involves  the  responsibility  of  the  officer  or  the  municipality  which  he 'repre- 
sents, the  position  should  be  treated  as  confidential.  Chittenden  v.  Wurster, 
(1897)  152  N.  Y.  345,  46  N.  E.  857,  37  L.  R.  A.  809,  reversing  14  App.  Div. 
483,  43  N.  Y.  S.  1035.  The  positions  of  the  probation  officers  of  the  city 
of  New  York  have  been  held  not  confidential.  Simons  v.  McGuire,  (1912)  204 
N.  Y.  253,  reversing  145  App.  Div.  471,  130  N.  Y.  S.  306.  And  the  office  of 
clerk  of  the  Police  Court  of  the  city  of  Syracuse,  the  duties  of  which  are  indi- 
cated in  detail  by  the  city  charter  and  not  determined  by  the  police  justice  in 
whom  the  power  of  appointment  is  vested,  and  which  consist  of  administering 
oaths,  taking  depositions,  adjourning  proceedings  in  the  absence  of  the  justice, 
keeping  a  record  of  proceedings  and  filing  and  preserving  papers,  is  not  a  con- 
fidential office  and,  hence,  is  not  exempt  from  classification  in  the  competitive 
schedule  of  the  municipal  civil  service  regulations.  People  v.  Tobey,  (1897) 
153  N.  Y.  381,  47  N.  E.  800,  modifying  8  App.  Div.  468,  40  N.  Y.  S.  577. 

Determination  of  practicability  of  examination. —  Since  this  section  does 
not  attempt  to  indicate  the  cases  wherein  a  competitive  examination  shall 
be  deemed  a  practical  test  of  fitness,  that  duty  apparently  devolves  on  the 
legislature.  A  declaration  in  any  particular  case  by  the  legislature  of  a 
commission  acting  under  statutory  authority  that  a  competitive  examination 
is  or  is  not  practical,  is  not  binding  on  the  courts,  however.  People  v.  Mc- 
Williams,  (1906)  185  N.  Y.  92,  77  N.  E.  785,  reversing  100  App.  Div.  176, 
91  N.  Y.  S.  676;  Rathbone  v.  Wirth,  (1896)   160  N.  Y.  469,  45  N.  E.  15,  34 
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L.  R.  A.  408,  affirming  6  App.  Div.  277,  40  N.  Y.  S.  535;  In  re  Keymer, 
(1896)  148  N".  Y.  219,  42  N.  E.  667,  35  L.  R.  A.  447,  affirming  89  Hun  292, 
35  N.  Y.  S.  161;  People  v.  Kraft,  (1913)  155  App.  Div.  856,  140  N.  Y.  S. 
498,  reversed  on  other  grounds  209  N.  Y.  554;  Simons  v.  McGuire,  (1911)  145 
App.  Div.  471,  130  N.  Y.  S.  306;  People  v.  Kraft,  (1911)  145  App.  Div.  662, 
130  N.  Y.  S.  363,  reversed  on  other  grounds  204  N.  Y.  253;  People  v.  Knauber, 
(1899)  43  App.  Div.  342,  60  N.  Y.  S.  298,  affirmed  163  N.  Y.  23,  57  N.  E.  161. 
Thus  the  rate  of  compensation  attaching  to  an  office  is  no  test  of  the  prac- 
ticability of  submitting  applicants  for  an  appointment  thereto  to  a  competi- 
tive examination.  Wherefore  the  provisions  of  chapter  344,  Laws  of  1895,  to 
the  effect  that  as  to  honorably  discharged  soldiers  and  sailors  of  the  late 
civil  war,  competitive  examinations  for  appointment  in  the  civil  service  shall 
not  be  deemed  practicable  or  necessary  in  cases  where  the  compensation  or 
other  emolument  of  the  office  does  not  exceed  four  dollars  per  day,  and  in 
conflict  with  this  section.  In  re  Keymer,  (1896)  148  N.  Y.  219,  42  N  E. 
667,  35  L.  R.  A.  447,  affirming  89  Hun,  292,  35  N.  Y.  S.  161.  The  action  of 
the  legislature  or  a  commission  in  exempting  a  position  from  competitive 
examination  will  not  be  set  aside  however  unless  palpably  wrong.  It  will  be 
left  undisturbed  in  a  case  where  there  is  ground  for  a  fair  and  reasonable 
difference  of  opinion  as  to  the  practicability  of  a  competitive  examination  for 
determining  merit  or  fitness.  "Simons  v.  McGuire,  (1912)  204  N.  Y.  253,  re- 
versing 145  App.  Div.  471,  130  N.  Y.  S.  306;  People  v.  McWilliams,  (1906) 
185  N.  Y.  92,  77  N.  E.  785,  reversing  100  App.  Div.  176,  91  N.  Y.  S.  675; 
People  V.  Kraft,  (1911)  145  App.  Div.  662,  130  N.  Y.  S.  363;  People  v.  McAdoo, 
(1906)  113  App.  Div.  770,  99  N.  Y.  S.  324.  Thus,  the  determination  of  the 
civil  service  commission  in  putting  the  examiners  of  stock  transfers  in  the 
comptroller's  office  in  the  exempt  class,  is  not  palpably  erroneous  and  will  not 
be  disturbed.  People  v.  Kraft,  (1911)  145  App.  Div.  662,  130  N.  Y.  S.  363. 
Apparently,  too,  the  determination  of  civil  service  commissioners  as  to  the 
practicability  of  a  competitive  examination  in  a  given  case  cannot  be  col- 
laterally attacked.  People  v.  McAdoo,  (1906)  113  App.  Div.  770,  99  N.  Y.  S. 
324. 

Mode  of  examination.—  The  manner  in  which  the  competitive  examinations 
shall  be  conducted  is  left  to  the  discretion  of  the  legislature.  Chittenden  v. 
Wurster,  (1897)  152  N.  Y.  345,  46  N.  E.  857,  37  L.  R.  A.  809,  reversing  14 
App.  Div.  483,  43  N.  Y.  S.  1025. 

Weight. —  **  It  is  apparent,  not  only  upon  the  face  of  the  provision  itself, 
but  from  the  debates  in  the  constitutional  convention,  that  the  framers  of  this 
amendment  did  not  intend  to  absolutely  determine  how  the  merit  and  fitness 
of  appointees  were  to  be  ascertained  and  determined.  The  constitution  pro- 
vides that  to  an  extent  those  questions  are  to  be  determined  by  an  examina- 
tion, but  it  is  obvious  that  it  was  understood  at  that  time  that  it  would  be 
impracticable  to  fully  determine  the  merit  and  fitness  of  an  employee  or 
appointee  by  a  mere  examination,  whether  competitive  or  otherwise.  It  is 
to  be  observed  that  the  provision  of  the  constitution  is  that  the  merit  and 
fitness  of  the  applicant  or  appointee  shall  be  ascertained  in  the, manner  stated 
so  far  as  practicable,  that  is,  in  part  at  least,  if  they  can  be  even  partially 
ascertained  in  that  manner.  The  words  *  so  far  as  practicable  *  relate  to  the 
degree  or  extent  to  which  the  examination  should  control.  The  provision  is 
not  that  the  examination  shall  be  the  basis  of  determining  merit  and  fitness 
when  or  where,  or  in  such  cases  as  it  is  practicable,  but  that  in  all  cases 
they  are  to  be  ascertained  by  an  examination,  only  so  far  as  practicable.  In 
other  words,  it  does  not  declare  that  the  examination  shall  control  in  ascer- 
taining merit  and  fitness  in  any  or  all  cases  where  it  is  practicable,  but  that 
the  qualifications  of  the  candidate  shall  be  ascertained  in  each  case  by  an  exam- 
ination to  the  extent  and  only  so  far  as  it  is  practicable,  and  consequently 
sufficient  to  insure  the  selection  of  proper  and  competent  employees.  The 
constitution  plainly  implies  that  other  methods  and  tests  are  to  be  employed 
when  necessary  and  calculated  to  fully  ascertain  the  merit  and  fitness  of  the 


Digitized  by  VjOOQIC 


COJ^-STITUTION  OF  STATE  OF  NEW  YORK     399 

Civil  Service  Art.  V,  §  9 

applicant."  Per  Martin,  J.,  in  People  v.  Lyman,  (1898)  157  N.  Y.  368,  62 
N.  E.  132,  affirming  30  App.  Div.  135,  50  N.  Y.  S.  444,  51  N.  Y.  S.  641; 
People  V.  Mosher,  (1899)  45  App.  Div.  68,  61  N.  Y.  S.  452,  affirmed  163  N.  Y. 
32,  57  X.  E.  88,  79  A.  S.  R.  552;  Matter  of  Ricketts,  (1911)  111  App.  Div. 
669,  98  N.  Y.  S.  502.  Thus,  the.  section  does  not  require  the  appointment  of 
the  person  standing  highest  in  an  examination  held  to  ascertain  merit  or 
litness.  People  v.  Mosher,  supra.  The  Law  of  1883  providing  lor  a  proba- 
tionary appointment  as  one  of  ^he  means  of  determining  the  merit  and  fitness 
of  applicants  is  not  invalid.  People  v.  Lyman,  supra.  And  Rule  15,  sub- 
division 2,  adopted  by  the  municipal  civil  service  commission  of  the  city 
of  New  York,  which  provides  that  those  taking  examinations  for  promo- 
tion ^*  shall  have  served  with  fidelity  for  not  less  than  six  months,  in  positions 
of  the  same  group  or  general  character,  in  the  grade  next  lower,  in  the  same 
department,"  is  not  in  violation  of  this  section.  The  reiteration  here  of 
the  words  "  so  far  as  practicable,"  establishes  the  fact  that  the  constitutional 
convention  and  the  people  who  approved  its  work  were  distinctly  aware  that 
competitive  examinations  were  not  always  practicable,  and  that  the  results 
thereof  would  not  always  produce  the  best  results  in  the  public  service.  "  The 
constitution,  therefore,  instead  of  a  hard  and  fast  rule,  left  some  leeway. 
Especially  is  it  true  in  regard  to  promotions  that  much  more  than  mere  pro- 
ficiency in  paper  examination  is  requisite  for  the  determination  of  efficiency. 
Above  all,  in  what  might  be  called  those  quasi-military  bodies,  the  police  and 
fire  departments,  where  discipline  in  the  rank  and  file  and  effectiveness  in 
fighting  crime  and  fire  depend  so  much  upon  the  coolness,  skill,  steadiness, 
experience  and  qualities  of  command  in  the  superior  officers."  Matter  of 
Ricketts,  supra. 

IV.  Veterans. 

Preference  of  yeterans  in  examinations. —  "This  section  of  the  Constitu- 
tion, read  according  to  its  letter  and  spirit,  contemplates  that  in  all  exam- 
inations, competitive  and  noncompetive,  the  veterans  of  the  civil  war  have 
no  preference  over  other  citizens  of  the  state."  In  re  Keymer,  (1896) 
148  N.  Y.  219,  42  N.  E.  667,  35  L.  R.  A.  447,  affirming  89  Hun  292,  35 
N.  Y.  S.  161;  Jones  v.  Willcox,  (1903)  80  App.  Div.  167.  80  N.  Y.  S.  420; 
People  V.  Cobb,  (1897)  13  App.  Div.  56,  43  N.  Y.  S.  120;  Matter  of  Sweeley, 
(1895)  12  Misc.  174,  33  N.  Y.  S.  369,  affirmed  146  N.  Y.  401,  42  N.  E.  643. 
See  also  Stutzbach  v.  Coler,  (1901)  168  N.  Y.  416,  61  N.  E.  697,  affirming 
62  App.  Div.  219,  70  N.  Y.  S.  901.  Accordingly,  the  Act  of  1895  is  uncon- 
stitutional in  exempting  from  competitive  examination  any  veteran  seeking 
a  position  the  compensation  of  which  does  not  exceed  four  dollars  per  day 
while  requiring  every  other  citizen  to  submit  thereto.     In  re  Keymer,  supra. 

Preference  in  empl03rment. —  The  preference  accorded  to  veterans  by  the 
constitution  extends  not  only  to  their  appointment  and  promotion  but  to  their 
retention  in  employment  so  long  as  the  position  to  which  they  have  been 
appointed  exists.  Otherwise,  that  preference  would  be  a  hollow  sham  as  a 
veteran  could  be  discharged  immediately  after  his  employment  and  another 
appointed  to  his  position.  Seeley  v.  Stevens,  (1907)  190  N.  Y.  158,  82  N.  E. 
1095,  reversing  119  App.  Div.  910,  104  N.  Y.  S.  1145;  Pratt  v.  Phelan, 
(1901)  67  App.  Div.  349,  73  N.  Y.  S.  823;  Stutzbach  v.  Coler,  (1901)  62 
App.  Div.  219,  70  N.  Y.  S.  901,  affirmed  168  N.  Y.  416,  61  N.  E.  697.  See 
also  People  v.  Elmendorf,  (1899)  42  App.  Div.  306,  59  N.  Y.  S.  115.  And  see 
notes  under  CivTii  Service  Law. 

Additional  statutory  preference  to  veterans. —  The  legislature,  though  not 
competent  to  enact  laws  repugnant  to  the  provisions  giving  preference  to 
veterans,  may  adopt  additional  measures  harmonious  therewith.  Thus,  it 
nmy,  in  furtherance  of  the  policy  of  preferring  veterans,  provide  for  their 
retention  in  the  public  service.  Chapter  370,  Laws  of  1899,  providing  that 
no  employee  who  is  an  honorably  discharged  soldier  shall  be  removed  from 
26 
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his  position  except  for  incompetency  or  misconduct  shown  after  a  hearing  or 
stated  charges  is  valid  and  a  removal  made  in  violence  of  its  provisions, 
though  for  the  purposes  of  economy  and  in  a  case  where  the  veteran  removed 
was  the  least  efficient  person  employed  is  void.  Stutzbach  v.  Coler,  (1901) 
168  >r.  Y.  416,  61  N.  E.  697,  affirming  62  App.  Div.  219,  70  N.  Y.  S.  901; 
Seeley  v.  Stevens,  (1907)  190  N.  Y.  158,  82  N.  E.  1095,  reversing  119  App. 
Div.  910,  104  N.  Y.  S.  1145.  Compare  In  re  Keymer,  (1896)  148  N.  Y. 
219,  42  N.  E.  667,  35  L.  R.  A.  447,  affirming  89  Hun  292,  35  N.  Y.  S.  161; 
Matter  of  Sweeley,  (1895)  12  Misc.  174,  33  N.  Y.  S.  369,  affirmed  146  N.  Y. 
401,  42  N.  E.  543.  See  p.  399,  Preference  of  Veterwne'in  Examination,  Note 
and  subdivision. 

Knowledge  of  appointing  power  of  veteran's  character  as  affecting  right 
to  preference. —  The  right  of  a  veteran  to  preference  does  not  depend  on  the 
knowledge  of  the  appointing  power  that  he  is  in  fact  a  veteran.  Thus,  the 
removal  of  a  veteran  from  office  is  not  to  be  justified  by  the  circumstance 
that  the  officer  ordering  the  removal  was  ignorant  of  the  veteran's  character 
as  such,  and  a  veteran  who  has  been  so  removed  is  entitled  to  reinstatement 
on  calling  the  attention  of  the  officer  to  his  right  to  preference.  Stutzbach  v. 
Coler,  (1901)  168  N.  Y.  416,  61  N.  E.  697,  affirming  62  App.  Div.  219,  70 
N.  Y.  S.  901;  Pratt  v.  Phelan,  (1901)  67  App.  Div.  349,  73  N.  Y.  S.  823. 
See  also  People  v.  Stratton,  (1903)  79  App.  Div.  149,  80  N.  Y.  S.  269.  It 
has  been  held,  however,  that  while  the  right  of  a  veteran  to  preference  in 
appointment  and  promotion  is  secured  by  the  constitution  and  hence  can- 
not be  abridged,  yet  being  personal  in  its  nature  and  involving  no  considera- 
tions of  public  policy  or  morals,  the  right  may  be  waived  by  any  individual 
to  whom  it  attaches;  that  waiver  will  be  implied  from  failure  to  assert  the 
right,  and  that  where  an  employee  in  the  civil  service  has  failed  prior  to  his 
dismissal  from  the  service  to  notify  the  appointing  power  of  his  character 
as  a  veteran,  such  a  notice  served  after  dismissal  is  not  effectual  to  require 
his  reinstatement.  People  v.  Simonson,  (1901)  64  App.  Div.  312,  72  N.  Y.  S. 
84. 

ARTICLE  YI. 

§  1.  Supreme  court;  how  constituted;  judicial  districts. 
Justices;  nurnber  amd  election, 
Alteraiion    of    judicial    districts;    reapportionmeni    of 

justices. 
Increase  in  number  of  justices. 
Additional  judicial  district 

The  Supreme  Court  is  continued  with  general  jurisdiction  in 
law  and  equity  subject  to  such  appellate  jurisdiction  of  the  Court 
of  Appeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
continued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  justices  now  in  office,  and  of  the  Judges 
transferred  thereto  by  the  fifth  section  of  this  article,  all  of  whom 
shall  continue  to  be  Justices  of  the  Supreme  Court  during  their 
respective  terms,  and  of  twelve  additional  Justices  who  shall 
reside  in  and  be  chosen  by  the  electors  of  the  several  existing  judi- 
cial districts,  three  in  the  first  district,  three  in  the  second,  and  one 
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in  each  of  the  other  districts;  and  of  their  successors.  The. suc- 
cessors of  said  justices  shall  be  chosen  by  the  electors  of  their 
respective  judicial  districts.  The  Legislature  may  alter  the 
judicial  districts  once  after  every  enumeration  under  the  Consti- 
tution, of  the  inhabitants  of  the  State,  and  thereupon  reapportion 
the  Justices  to  be  thereafter  elected  in  the  districts  so  altered. 

The  Legislature  may  from  time  to  time  increase  the  number  of 
justices  in  any  judicial  district  except  that  the  number  of  justices 
in  the  first  and  second  district  or  in  any  of  the  districts  into 
which  the  second  district  may  be  divided,  shall  not  be  increased  to 
exceed  one  justice  for  each  eighty  thousand,  or  fraction  over  forty 
thousand  of  the  population  thereof,  as  shown  by  the  last  State,  or 
Federal  census  or  enumeration,  and  except  that  the  number  of 
justices  in  any  other  district  shall  not  be  increased  to  exceed  one 
justice  for  each  sixty  thousand  or  fraction  over  thirty-five  thou- 
sand of  the  population  thereof  as  shown  by  the  last  State  or 
Federal  census  or  enumeration.  The  Legislature  may  erect  out 
of  the  Second  Judicial  District  as  now  constituted,  another 
judicial  district  and  apportion  the  justices  in  oflSce  between  the 
districts,  and  provide  for  the  election  of  additional  justices  in  the 
new  district  not  exceeding  the  limit  herein  provided. 

Const.  1821,  Art.  V,  §  4^  amended,  Const.  1846,  Art.  VI,  §  3;  amended. 
Judiciary  Article,  1869,  Art.  VI,  §  6;  amended  in  1879  and  in  1888;  amended, 
Const.  1894,  Art.  VI,  §  1;  amended  in  1905. 

The  theory  of  this  judiciary  article  is  to  simplify  the  judicial  system  by 
reducing  the  number  of  high  courts  and  to  embed  those  retained  so  thoroughly 
in  the  fundamental  law  that  they  cannot  be  changed  or  abolished  without  an 
amendment  to  the  constitution.  People  v.  Luce,  (1912)  204  N.  Y.  478,  97 
N.  E.  850,  Ann.  Cas.  1913C  1151,  affirming  148  App.  Div.  933,  132  N.  Y.  S. 
1143,  which  affirmed  74  Misc.  551,  133  N.  Y.  S.  9;  Koch  v.  Mayor,  (1897)  152 
N.  Y.  72,  46  N.  E.  170. 

''The  origin  of  the  Supreme  Court  was  through  a  statute  passed  by  the 
legislature  of  the  colony  of  New  York  on  the  6th  day  of  May,  1691,  whereby, 
among  other  things,  it  was  enacted  *  that  there  shall  be  held  and  kept  a 
Supreame  Court  of  Judicature,  which  shall  be  Duely  &  Constantly  kept  att 
the  Citty  of  New  Yorke  and  not  Elsewhere,  att  the  severall  &  Respective  times 
hereafter  mentioned.  And  that  there  be  five  Justices  at  Least  appointed  & 
Commissionated  to  hold  the  same  court,  two  whereof  together  with  one  Chief 
Justice  to  be  a  Quorum.  Which  Supreme  Court  are  hereby  fully  Impowered 
and  Authorized  to  have  Cognizance  of  all  pleas,  Civill  Criminall,  and  Mixt, 
as  fully  and  amply  to  all  Intents  &  purposes  whatsoever,  as  the  Courts  of 
Kings  Bench,  Comon  Pleas,  &  Exchequer  within  their  Majestyes  Kingdome 
of  England,  have  or  ought  to  have,  .  .  .'  This  statute  was  to  remain  in 
force  for  only  two  years,  but  it  was  renewed,  recognized  and  continued  by 
colonial  act  or  royal  ordinance  substantially  in  the  words  quoted  until  the 
adoption  of  our  first  constitution.  (1  Col.  Laws,  pp.  226-229,  303-306,  358, 
380;  2  id.  462.  639,  948^  3  id.  546,  780,  1007;  4  id.  1088;  5  id.  73.)  As 
has  been  well  said  by  a  recent  writer,  '  This  act  founded  the  Supreme  Court. 
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.  .  ■ .  Not  only  did  this  act  erect  the  tribunal  which  still  continues  the 
great  law  court  of  the  state,  but  it  vested  in  it  a  jurisdiction  which  change 
of  government  and  constant  reforms  and  revolutions  in  procedure  have  been 
powerless  to  abridge  in  any  material  respect,  for  while  its  jurisdiction  has 
be6n  enlarged  by  its  union  with  the  Court  of  Chancery,  its  ancient  jurisdiction 
still  remains  unimpaired.  The  Supreme  Court  of  the  province  was  the  instru- 
ment by  which  the  great  body  of  the  jurisprudence  of  the  English  common 
law  was  applied  to  New  York.'"  In  re  Steinway,  (1899)  159  N.  Y.  250,  53 
N.  E.  1103,  45  L.  R.  A.  461,  affirming  31  App.  Div.  70,  52  N.  Y.  S.  343. 

Scope  of  general  jurisdiction  conferred  on  Supreme  Court. —  Of  the  gen- 
eral jurisdiction  conferred  upon  the  Supreme  Court  by  this  section,  the 
following  has  been  said :  "  The  terms  used  are  so  comprehensive,  that  they 
include  all  cases  of  every  description  in  law  and  equity,  from  the  most 
important  and  complicated  to  the  most  simple  and  insignificant,  and  they 
imperatively  and  positively  establish  the  court  with  that  extended  jurisdic- 
tion. The  language  made  use  of,  is,  that  there  shall  be  such  a  court,  having 
the  jurisdiction  declared;  and  that  was  given  to  it,  not  to  be  exercised  or 
declined  as  the  legislature  might  afterward  provide  or  enact,  or  as  that 
body  and  the  court  combined  should  at  any  time  elect,  but  for  the  purpose 
of  being  at  all  times  maintained  and  preserved  for  the  benefit  of  those  who 
might  be  parties  to  controversies  in  either  law  or  equity.  The  jurisdiction 
conferred  upon  the  court,  included  both  the  power  to  entertain,  progress,  and, 
in  the  end,  determine  all  civil  actions,  and  the  duty  also  to  do  those  things ; 
and  for  that  reason,  suitors  in  such  cases  have  the  right  to  require  them 
to  be  done.  The  jurisdiction  was  conferred  for  their  benefit,  and  to  secure 
and  promote  the  stability  and  good  order  of  the  state."  De  Hart  v.  Hatch, 
(1875)  3  Hun  375.  To  the  same  effect.  People  v.  Luce,  (1912)  204  N.  Y. 
478,  97  N.  E.  850,  Ann.  Cas.  1913C  1151,  affirming  148  App.  Div.  933,  132 
N.  Y.  S.  1143,  which  affirmed  74  Misc.  551,  133  N.  Y.  S.  9. 

Jurisdiction  of  Supreme  Court  over  inferior  courts. —  By  virtue  of  this 
section  the  Supreme  Court  has  general  jurisdiction  over  inferior  courts  of 
record,  including  probate  courts.  Thus,  it  has  inherent  power  to  grant  a 
stay  of  proceedings  upon  an  appeal  from  an  order  made  in  a  Surrogate's  Court. 
Matter  of  Pye,  (1897)  21  App.  Div.  266,  47  N.  Y.  S.  689. 

Extent  of  equitable  jurisdiction  of  Supreme  Court  generally. —  "The 
authority  given,  in  terms  is,  'general  jurisdiction  in  law  and  equity;'  and 
that,  of  necessity,  includes  all  cases  which  may  be  properly  comprehended 
by  established  and  existing  equitable  principles.  The  test  of  jurisdiction 
cannot  be  restricted  to  the  existence  of  some  definite  precedent  for  the 
action  which  may  be  brought.  That  would  destroy  the  flexibility  required  to 
maintain  the  utility  of  the  court,  in  the  demands  necessarily  made  tor  the 
exercise  of  its  authority  in  new  cases  always  arising  out  of  the  enterprises 
and  progress  of  society.  The  novelty  of  the  case  can  form  no  well-founded 
objection  to  the  jurisdiction  over  it,  if  it  falls  within  the  limits  of  any 
defined  equitable  principle."    Youngs  v.  Carter,   (1877)   10  Hun  194. 

Abrogation  of  distinction  between  law  and  equity. —  The  provisions  giving 
general  jurisdiction  in  law  and  equity  does  not  as  recognizing  separate  juris- 
dictions at  law  and  in  equity  impose  on  the  legislature  the  duty  of  preserving 
distinct  methods  of  enforcing  legal  and  equitable  rights,  nor  does  it  restrict 
its  power  to  provide  for  both  equitable  and  legal  relief  in  the  same  suit. 
Phillips  V.  Gorham,  (1858)  17  N.  Y.  270.  Compare  Reubens  v.  Joel,  (1856) 
13  N.  Y.  488.  And  see  Art.  6,  §  3.  Hence,  where  the  code  authorizes 
the  joinder  of  legal  and  equitable  causes  of  action,  the  plaintiff  may,  in  an 
action  to  recover  the  possession  of  land,  attack  a  deed  under  which  the 
defendant  claims  title,  both  upon  legal  grounds  and  upon  such  as  before 
the  code  were  of  purely  equitable  cognizance.  Phillips  v.  Gorham,  (1858)  17 
N.  Y.  270. 

Legislative  abridgment  of  jurisdiction  of  Supreme  Court.— The  legislature 
cannot  limit  or  abridge  the  general  jurisdiction  of  the  Supreme  Court  as 
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conferred  by  this  section.  People  v.  Luce,  (1912)  204  N.  Y.  478,  97  N.  E.  850, 
A.  C.  1913C  1151,  affirming  149  App.  Div.  933,  132  N.  Y.  S.  1143,  which  affirmed 
74  Misc.  551,  133  N.  Y.  S.  9;  In  re  Stilwell,  (1893)  139  N.  Y.  337,  34  N.  E.  777, 
affirming  68  Hun  406,  23  N.  Y.  S.  65;  People  v.  Nichols,  (1880)  79  N.  Y.  582, 
reversing  18  Hun  530;  Matter  of  Pye,  (1897)  21  App.  Div.  266,  47  N.  Y.  S. 
689;  Getman  v.  New  York,  (1892)  66  Hun  236,  21  N.  Y.  S.  116;  Mussen  v. 
Ausable  Granite  Works,  (1892)  63  Hun  367,  18  N.  Y.  S.  267;  People  v. 
Coughtry,  (1890)  68  Hun  245,  12  N.  Y.  S.  259,  affirmed  125  N.  Y.  723,  26 
N.  E.  756;  People  v.  Wayne  County,  (1888)  49  Hun  476,  2  N.  Y.  S.  555; 
De  Hart  v.  Hatch,  (1875)  3  Hun  375.  iSee  also  Alexander  v.  Bennett, 
(1875)  60  N.  Y.  204,  reversing  38  N.  Y.  Sup.  Ct.  492;  Bell  v.  Niew«hner, 
(1900)  64  App.  Div.  530,  66  N.  Y.  S.  1096.  Nor  can  that  jurisdiction  be  lim- 
ited by  any  power  conferred  by  the  legislature  upon  the  court  itself.  People  v. 
Nichols,  (1880)  79  N.  Y.  582,  reversing  18  Hun  530;  De  Hart  v.  Hatch, 
(1875)  3  Hun  375.  Thus,  chapter  299  of  the  Laws  of  1872,  and  chapter  545 
of  the  Laws  of  1874,  providing  that  any  court  of  record  may,  by  an  order 
to  be  entered  on  its  minutes  after  the  joining  of  issue,  transfer  actions 
pending  therein,  of  the  classes  therein  specified,  to  the  Marine  Court  for 
trial,  are  unconstitutional  and  void.  De  Hart  v.  Hatch,  (1875)  3  Hun  375. 
In  the  case  last  cited,  this  was  said:  ''If  the  legislature  can  declare  that 
the  court  shall  have  no  jurisdiction  over  one  class  of  cases,  it  may  do  so  as 
to  all,  and  in  that  way  the  provision  contained  in  the  constitution  could  be 
completely  abrogated.  A  law  of  that  description  would  hardly  be  claimed 
to  be  capable  of  being  sustained;  and  yet  the  difference  between  such  legis- 
lation and  that  embodied  in  the  acts  of  1872  and  1874,  is  neither  substantial 
nor  real.  If  the  legislature  cannot  restrict  the  jurisdiction  of  the  court, 
its  inability  results  from  the  positive  declaration  contained  in  the  constitu- 
fcion,  as  to  what  its  attributes  and  character  shall  continue  to  be;  and  that 
v^ill  prevent  the  same  thing  from  being  done  by  the  combined  action  of  the 
legislature  and  the  court  together.  The  court  has  no  legislative  authority, 
and  no  power  to  decline  or  refuse  the  jurisdiction  provided  for  it  by  the 
constitution.  If  it  had,  it  might  impair  and  abridge  its  jurisdiction  so 
far  as  to  render  the  tribunal  comparatively  useless,  which,  the  constitution 
has  declared,  shall  be  the  most  comprehensive  in  the  state.  Upon  thifi  sub- 
ject, neither  the  court  nor  the  legislature  has  any  power  of  election  what- 
ever. The  court  exists  solely  under  the  constitution,  and  while  it  does  so, 
it  must  be  what  that  instrument  has  declared  it  shall  be:  a  court  of  general 
jurisdiction  in  law  and  equity.  And  that  includes  the  authority,  as  well 
as  the  duty,  of  hearing  and  deciding  all  actions  of  a  legal  or  equitable 
nature;  for  the  term,  general,  includes  all.  The  nature  of  the  provision 
made  by  the  l^islature,  is  not  changed  by  the  circumstance  that  the  election 
of  the  authority  to  transfer  its  causes,  has  been,  in  terms,  given  to  the  court. 
For  the  constitution  has  not  rendered  the  jurisdiction  subject  to  any  such 
election;  and,  as  the  legislature  has  no  power  by  a  direct  act  to  restrict 
that  jurisdiction,  it  cannot  empower  the  court  to  do  what  it  is  without 
authority  to  do  itself.  Before  the  power  can  be  delegated,  authority  must 
be  found  warranting  the  delegation  of  it.  The  court  has  not,  and  cannot 
have,  any  choice  to  exercise  upon  this  subject.  If  it  had,  then  it  could  hold 
that  it  would  not  be  a  court  of  general  jurisdiction,  although  the  consti- 
tution has  declared  that  it  shall  be.  If  the  court  could  do  that,  it  could 
abrogate  the  provision  made  for  its  own  existence.  The  existence  of  such 
authority  anywhere,  must  be  plainly  incompatible  with  the  positive  declara- 
tion contained  in  the  constitution.  In  the  nature  of  things,  both  cannot 
coexist.  That  an  abridgment  of  the  jurisdiction  of  the  court  will  be  pro- 
duced by  sending  causes  at  issue  in  it  to  another  court  for  trial,  can  scarcely 
admit  of  a  doubt.  The  act  itself  is  equivalent  to  a  refusal  to  hear  and 
determine  the  cases  which  m-ay  be  transferred.  It  must  necessarily  place 
them  beyond  the  authority  of  the  court  making  the  transfer.  To  that  extent, 
it  involves  a  complete  surrender  or  restriction  of  its  own  constitutional 
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authority;  for,  after  that,  the  court  must  cease  to  be  a  court  having  juris- 
diction to  hear  and  decide  the  cases  transferred  to  another  tribunal.  If  the 
transfer  could  be  lawfully  made,  the  performance  of  that  act  would  place 
the  causes  aflfected  by  it,  beyond  its  authority  and  out  of  its  jurisdiction. 
As  to  them,  it  would  no  longer  be  what  the  constitution  has  declared  it 
shall  be:  a  court  of  general  jurisdiction  in  law  and  equity.  Whether  such 
authority  be  exercised  positively  by  the  legislature,  or  by  the  court  acting 
by  its  permission,  the  effect  must  be  the  same.  For,  so  far  as  it  may  be 
resorted  to,  it  must  deprive  the  court  of  all  jurisdiction  over  the  cases  trans- 
ferred to  another  tribunal  by  means  of  it,  and  that,  the  constitution  has  not 
permitted  to  be  done." 

Grant  of  general  jurisdiction  to  tribunals  other  than  Supreme  Court. — 
This  section  does  not  prohibit  the  legislature  from  giving  general  jurisdiction 
to  other  tribunals.  In  re  Stilwell,  (1893)  139  N.  Y.  337,  34  N.  E.  777, 
affirming  68  Hun  406,  23  N.  Y.  S.  66;  People  v.  Green,  (1874)  68  N.  Y. 
295,  reversing  6  Daly  264.  "  The  general  jurisdiction  conferred  upon  the 
Supreme  Court  by  the  constitution  does  not  operate  to  prevent  the  legis- 
lature from  giving  additional  jurisdiction  to  other  tribunals,  or  from  changing 
the  common  law,  or  from  regulating  and  altering  the  jurisdiction  and  pro- 
ceedings in  law  and  equity  in  the  same  manner  and  to  the  same  extent 
as  had  been  exercised  by  it  before  the  constitution  of  1846  was  adopted.'' 
In  re  Stilwell,  (1893)  139  N.  Y.  337,  34  N.  E.  777,  affirming  68  Hun  406, 
23  N.  Y.  S.  66.  However,  it  seems  to  be  well  settled  that  general  jurisdiction 
territorially  coextensive  with  that  of  the  Supreme  Court  cannot  be  con- 
ferred on  other  tribunals.  People  v.  Luce,  (1912)  204  N.  Y.  478,  97  N.  E. 
850,  Ann.  Cas.  1913C  1161,  affirming  148  App.  Div.  933,  132  N.  Y.  S.  1143, 
which  affirmed  74  Misc.  651,  133  N.  Y.  S.  9;  People  v.  Green,  (1874)  58 
N.  Y.  295,  reversing  5  Daly  264.  See  also  Sill  v.  Corning,  (1857)  15  N.  Y. 
297;  Getman  v.  New  York,  (1892)  66  Hun  236,  21  N.  Y.  S.  116;  Mussen  v. 
Ausable  Granite  Works,  (1892)   63  Hun  367,  18  N.  Y.  S.  267. 

Conferment  of  exclusive  jurisdiction  on  courts  of  one  district. —  Section 
1103  of  chapter  410  of  the  Laws  of  1882  (the  New  York  City  Consolidation 
Act),  which  provides  that  "the  Supreme  Court  in  the  first  judicial  district, 
the  Court  of  Common  Pleas  and  the  Superior  Court,  shall  have  exclusive 
jurisdiction  of  all  actions  or  special  proceedings  wherein  the  mayor,  aldermen 
and  commonalty  thereof  are  made  a  party  defendant,"  is  pro  tanto  unconsti- 
tutional as  attempting  to  limit  the  jurisdiction  of  the  Supreme  Court  over  par- 
ties and  subject-matter,  Getman  v.  New  York,  ( 1892)  66  Hun  236,  21  N.  Y.  S. 
116;  Mussen  v.  Ausable  Granite  Works,  (1892)  63  Hun  367,  18  N.  Y.  S. 
267.  Compare  Brooklyn  v.  New  York,  (1881)  25  Hun  612.  It  is,  however, 
valid  in  so  far  as  it  makes  actions  against  the  municipality  local  and  fixes 
their  place  of  trial.  Getman  v.  New  York,  (1892)  66  Hun,  236,  21 
N.  Y.  S.  116.     See  also  Brooklyn  v.  New  York,   (1881)   25  Hun  612. 

Inhibition  of  change  of  venue. —  Among  the  powers  that  have  been  exer- 
cised by  courts  of  general  jurisdiction  from  time  immemorial  has  been  the 
power  to  change  in  furtherance  of  justice  the  place  of  trial  of  an  action  not 
involving  real  property.  Bell  v.  Niewahner,  (1900)  54  App.  Div.  530,  66 
N.  Y.  S.  1096;  Mussen  v.  Ausable  Granite  Works,  (1892)  63  Hun  367,  18 
N.  Y.  S.  267.  Accordingly,  any  attempt  to  strip  the  Supreme  Court  of  this 
power  over  venue  is  in  violation  of  this  section  of  the  Constitution.  Bell  v. 
Niewahner,  (1900)  54  App.  Div.  530,  66  N.  Y.  S.  1096;  Mussen  v.  Ausable 
Granite  Works,  (1892)  63  Hun  367,  18  N.  Y.  S.  267;  People  v.  Coughtry, 
(1890)  58  Hun  245,  12  N.  Y.  S.  259,  affirmed  125  N.  Y.  723,  26  N.  E.  756. 
Thus,  the  clause,  "if  laid  in  such  county,  it  shall  not  be  changed  for  any 
cause,"  contained  in  section  29  of  the  Domestic  Commerce  Law  (Laws  of 
1896,  ch.  376),  relating  to  actions  for  penalties  imposed  for  use  of  milk 
can«  in  violation  of  that  section  and  providing  that  "  such  action  may 
be  brought  in  a  court  of  record  having  jurisdiction  thereof,  and  the  place 
of  trial  thereof  may  be  laid  in  the  county  where  such  owner,  dealer  or  shipper 
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resides  at  the  time  of  the  commencement  thereof,  and,  if  laid  in  such  coimty, 
it  shall  not  be  changed  for  any  cause,"  is  unconstitutional.  Bell  v.  Niewahner, 
(1900)  64  App.  Div.  530,  66  N.  Y.  S.  1096. 

Scope  of  power  of  Supreme  Court  over  remedies. —  "The  Supreme  Court 
of  this  state  has  original  and  general  jurisdiction  of  all  cases  in  law  and 
equity  (Const.,  art.  6),  with  unlimited  power  to  protect  the  rights  of  per- 
sons  and  property  by  adopting  and  enforcing  all  of  the  remedies  afforded  by 
an  enlightened  jurisprudence  which  are  not  inconsistent  with  the  constitu- 
tion of  the  state,  and  it  is  its  privilege  and  duty  to  mould  and  expand  its 
processes  so  as  to  afford  adequate  protection  to  the  rights  of  all  citizens." 
Thus,  the  Supreme  Court  has  power  to  restrain  by  injunction  the  carrying 
out  of  a  conspiracy  to  destroy  or  injure  property.  Davis  v.  Zimmerman, 
(1895)  91  Him  489,  36  N.  Y.  S.  303. 

Jurisdiction  of  Supreme  Court  as  limited  by  Code  of  Civil  Procedure. — 
While  the  Supreme  Court  has  general  jurisdiction  in  law  and  equity,  the 
exercise  thereof  is  subject  to  the  limitations  and  regulations  of  the  Code  of 
Civil  Procedure.  Thus,  when  a  person  commences  an  action,  the  power  of  the 
court,  which  he  invokes  and  is  entitled  to  have  exercised  in  his  behalf,  is 
that  only  which  applies  to  the  cause  of  action  which  he  states  in  the  com- 
plaint, and  it  is  by  this  pleading  that  the  scope  of  the  power  of  the  court 
in  that  action  is  to  be  determined.  ''If  a  woman  should  sue  her  husband 
upon  a  promissory  note,  and  upon  default  of  answer  the  court  should  grant 
her  a  divorce,  no  one  would  claim  that  such  a  judgment  had  any  force  or 
validity,  and  yet  it  could  be  argued  that  the  court  had  jurisdiction  of 
divorces  and  the  judgment  was  within  its  general  powers.  But  the  answer 
to  such  an  argument  would  be  that  the  power  of  the  court  to  grant  a  divorce 
had  not  been  called  into  action  and  no  case  had  been  presented  in  which  it 
could  lawfully  be  exercised,  and  the  judgment  of  divorce  would  be  absolutely 
void.  The  result  would  be  the  same  if,  in  an  action  upon  a  note,  a  judgment 
was  rendered  foreclosing  a  mortgage.  The  rule  could  not  be  otherwise  with- 
out violating  the  constitutional  provision  declaring  that  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law.  That  pro- 
vision cannot  be  complied  with  unless  the  party  proceeded  against  has  a 
hearing  or  an  opportunity  to  be  heard."  Clapp  v.  McCabe,  (1895)  84  Hun 
379,  32  N.  Y.  S.  425,  affirmed  155  N.  Y.  525,  60  N.  E.  274. 

Methods  of  procedure  in  the  Supreme  Court  are  subject  to  legislative  con- 
trol. Where  the  legislature  has  neglected  to  act  in  prescribing  modes  of 
procedure,  parties  are  relegated  to  the  former  practices  of  the  court.  Matter 
of  Pye,  (1897)  21  App.  Div.  266,  47  N.  Y.  S.  689. 

Power  of  court  to  provide  for  appeal — A  court  cannot  provide  for  an 
appeal.  That  is  a  matter  entirely  within  the  power  and  control  of  the 
legislature.  People  v.  Trezza.  (1891)  128  N.  Y.  529,  28  N.  E.  533;  Leach 
v.  Auwell,   (1912)    1.54  App.  Div.  170,  138  N.  Y.  S.  975. 

Imposition  of  administrative  duties  on  court. —  The  performance  of  adminis- 
trative duties  cannot  be  imposed  by  the  l^islature  upon  the  Supreme  Court, 
as  such,  except  as  to  matters  incidental  to  the  exercise  of  judicial  powers. 
In  re  Davies,  (1901)  168  N.  Y.  89,  61  N.  E.  118,  66  L.  R.  A.  855,  reversing 
65  App.  Div.  245,  67  N.  Y.  S.  492.  The  duties  imposed  upon  justices  of  the 
Supreme  Court  by  the  provisions  of  the  Anti-Monopoly  Act  (Laws  1899,  ch. 
690),  requiring  any  such  justice  upon  application  by  the  attorney-general  to 
grant  an  order  for  the  examination  before  the  justice  or  a  referee  appointed  by 
him  of  a  person  whose  testimony  is  by  the  attorney-general  deemed  material 
and  necessary  to  prepare  his  complaint  or  prepare  for  trial  of  an  action  about 
to  be  instituted  by  him  imder  the  act,  are  judicial  in  character  because  they 
are  incidental  to  a  judicial  proceeding;  they  are  judicial  in  form,  because, 
although  the  language  used  is  mandatory  on  its  face,  a  justice  is  not  required 
to  grant  the  order  as  a  matter  of  course,  but  must  exercise  the  judicial 
function  of  deciding  whether  the  application  makes  out  a  case  pursuant  to 
the  statute  and  authorizes  the  order  according  to  its  provisions:   they  are 
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judicial  in  substance  and  have  a  judicial  purpose  to  accomplish,  because  the 
object  of  the  act  is  to  "  secure  testimony  "  in  relation  to  violations  thereof, 
and  while  the  testimony  can  only  be  used  by  the  attorney-general  to  prepare 
his  complaint  or  to  prepare  for  trial,  either  use  is  a  judicial  purpose  inci- 
dental to  a  judicial  proceeding  about  to  be  instituted  thereimder  and  within 
the  power  of  the  lejgislature  to  intrust  to  the  Supreme  Court  or  its  judges. 
In  re  Davies,  (1901)  168  N.  Y.  89,  61  N.  E.  118,  56  L.  R.  A.  856,  reversing 
65  App.  Div.  245,  67  N.  Y.  S.  492. 

Exercise  of  administrative  functions  by  judge. —  For  many  years,  and  with- 
out serious  question,  acts  have  been  passed  conferring  upon  the  justices  of 
the  Supreme  Court  authority,  out  of  term,  to  perform  a  variety  of  functions, 
administrative  or  semi-administrative  in  character,  such  as  the  approval  of 
certificates  of  incorporation,  the  acknowledgment  of  conveyances,  the 
solemnization  of  marriages,  the  appointment  of  commissioners  of  jurors,  the 
investigation  of  the  financial  affairs  of  villages  and  the  like.  A  distinction 
seems  to  prevail,  in  practice  between  powers  conferred  upon  a  court  and  those 
conferred  upon  the  judges  thereof.  In  re  Davies,  (1901)  168  N.  Y.  89,  61 
N.  E.  118,  66  L.  R.  A.  855,  reversing  55  App.  Div.  245,  67  N.  Y.  S.  492. 

Power  "at  chambers"  of  Supreme  Court  justice. —  As  a  part  of  the  juris- 
diction" of  a  court  of  equity  was  "to  exercise  its  powers  at  all  times, 
although  it  also  had  stated  terms,"  this  jurisdiction  devolved  upon  the 
Supreme  Court  under  this  section,  "  until  it  should  be  altered  pursuant  to  £he 
power  vested  in  the  legislature,  *to  alter  and  regulate  the  jurisdiction  and 
proceedings  in  law  and  equity.'"  (Art.  6,  §  3.)  Therefore,  in  matters  of 
equitable  cognizance,  the  justices  of  the  Supreme  Court  were  authorized  to 
exercise  the  same  powers  at  chambers  which  formerly  the  chancellor  could 
rightfully  exercise  out  of  term.  Accordingly,  where  a  justice  of  the  Supreme 
Court,  on  petition  praying  that  the  custody  and  care  of  a  minor  child  be 
surrendered  by  its  general  guardian  to  its  mother,  heard  the  matter  at  his 
chambers  during  vacation,  and  adjudged  that  the  prayer  of  the  petition  ought 
to  be  granted,  and  made  an  order  accordingly,  the  order  was  regular  and 
valid.     Wilcox  v.  Wilcox,   (1856)    14  N.  Y.  575. 

Lunatics  and  incompetent  persons. —  "The  Supreme  Court,  as  a  court  of 
general  jurisdiction  at  law  and  in  equity,  possesses  inherent  powers,  among 
which  is  the  care,  custody  and  control  of  incompetents."  Moore  v.  Flagg, 
(1910)  137  App.  Div.  338,  122  N.  Y.  S.  174.  To  the  same  effect  In  re 
Andrews,  (1908)  192  N.  Y.  514,  85  N.  E.  699,  reversing  125  App.  Div.  457, 
109  N.  Y.  S.  831;  Wilcox  v.  Wilcox,  (1856)  14  N.  Y.  575;  Butler  v.  Jarvis, 
(1889)  51  Hun  248,  4  N.  Y.  S.  137;  People  v.  Corey,  (1887)  46  Hun  408, 
12  N.  Y.  St.  Rep.  411;  In  re  King,  (1886)  42  Hun  607,  4  N.  Y.  St.  Rep.  570. 
Thus,  the  Supreme  Court,  by  virtue  of  its  inherent  jurisdiction  over  the  per- 
sons and  estates  of  incompetents,  may  appoint  a  guardian  ad  litem  for  one 
adjudged  to  be  a  habitual  drunkard  in  order  that  he  may  sue  in  equity  to 
set  aside  a  note  alleged  to  have  been  procured  from  the  incompetent  by  one 
occupying  a  fiduciary  relation,  and  to  vacate  a  judgment  taken  by  default 
in  an  action  on  the  note,  if  no  committee  of  the  property  of  the  incompetent 
has  been  appointed,  but  merely  a  committee  of  his  person,  Moore  v.  Flagg, 
(1910)  137  App.  Div.  338,  122  N.  Y.  S.  174.  This  section  "preserves  the 
jurisdiction  over  lunatics  and  their  property  which  was  originally  vested  in 
the  chancellor  and  Court  of  Chancery  and  was  subsequently  transferred  to 
the  old  Supreme  Court,  as  it  existed  prior  to  the  adoption  of  the  constitu- 
tion of  1846."  In  re  Andrews,  (1908)  192  N.  Y.  514,  85  N.  E.  699,  reversing 
125  App.  Div.  457,  109  N.  Y.  S.  831.  To  the  same  effect  Butler  v.  Jarvis, 
(1889)  51  Hun  248.  The  Supreme  Court,  under  its  "general  jurisdiction  in 
law  and  equity,"  has  full  authority  with  relation  to  the  care,  custody  and 
control  of  infants.  Wilcox  v.  Wilcox,  (1856)  14  N.  Y.  575;  People  v. 
Corey,  (1887)  46  Hun  408,  12  N.  Y.  St.  Rep.  411;  In  re  King,  (1886)  42 
Hun  607,  4  N".  Y.  St.  Rep.  570.     Thus,  the  Supreme  Court  has  jurisdiction 
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and  authority  to  take  a  minor  child  from  a  guardian  appointed  by  the  sur- 
rogate on  the  death  of  its  father,  and  deliver  it  to  the  care  and  custody  of 
its  mother,  where  this  is  for  the  advantage  of  the  child,  "^ilcox  v.  Wilcox, 
(1856)    14  N.  Y.  575. 

Abrogation  by  Supreme  Court  of  rules  of  state  hospital. —  The  Supreme 
Court  has  no  jurisdiction  to  order  that  a  person  committed  to  a  state  hos- 
pital for  the  insane  may  have  interviews  with  attorneys  and  relatives  in 
private  contrary  to  a  rule  of  said  institution  adopted  pursuant  to  statutory 
authority  providing  that  such  interviews  must  be  in  the  presence  of  assist- 
ants or  attendants  of  the  institution.  Matter  of  Thaw,  (1913)  168  App. 
Div.  671,  143  N.  Y.  S.  854. 

Appointment  of  referee  to  sell. —  The  authority  of  the  court  to  appoint 
referees  to  sell  was  "  no  part  of  the  former  jurisdiction  either  of  the  Supreme 
Court  or  of  the  Court  of  Chancery,"  but  appears  "to  have  been  derived 
from  section  77  of  the  Judiciary  Act  of  1847  (ch.  280)."  Accordingly,  chap- 
ter 167  of  the  Laws  of  1889,  amending  chapter  439  of  the  Laws  of  1876, 
and  requiring  sales  of  real  estate  in  Kings  county  under  judgment  or  decree 
to  be  made  by  the  sheriff,  except  in  cases  therein  specified,  does  not  con- 
stitute an  unconstitutional  limitation  on  the  jurisdiction  of  the  Supreme 
Court  continued  by  this  section.  Sproule  v.  Davies,  (1902)  171  N.  Y.  277, 
63  N.  E.  1106,  affirming  69  App.  Div.  502,  76  N.  Y.  S.  229.  The  above  state- 
ment, however,  "  does  not  apply  to  the  appointment  of  referees  to  hear  and 
determine  actions."  Sproule  v.  Davies,  supra.  The  court  said:  **  Referees 
to  sell  are  administrative  officers  rather  than  judicial,  except  in  the  broad 
sense  of  the  latter  term  as  including  all  matters  connected  with  the  adminis- 
tration of  justice  or  the  action  of  the  courts." 

Appointment  of  receiver  of  corporation  property. —  "  The  power  to  appoint 
a  receiver  of  the  property  of  a  corporation  is  inherent  in  the  Supreme  Court." 
Popper  V.  Order  of  Chosen  Friends,  (1901)  61  App.  Div.  405,  70  N.  Y,  S. 
637.     See  also  Hegewisch  v.  Silver,   (1893)    140  N.  Y.  414,  35  N.  E.  658. 

Specific  performance. —  As  "  the  present  Supreme  Court  possesses  the  juris- 
diction formerly  exercised  by  the  Court  of  Chancery,"  it  may  compel  the 
specific  performance,  by  a  resident  of  this  state,  of  a  contract  for  the  con- 
veyance of  land  lying  without  its  jurisdiction.  Newton  v.  Bronson,  (1856) 
13  N.  Y.  587,  67  Am.  Dec.  89. 

The  Appellate  Division  is  a  part  of  the  Supreme  Court.  Waldo  v.  Schmidt, 
(1910)  200  N.  Y.  199,  93  N.  E.  477,  reversing  139  App.  Div.  589,  124  N.  Y.  S. 
189;  Matter  of  Pye,  (1897)  21  App.  Div.  266,  47  N.  Y.  S.  689.  "While 
there  is  but  one  Supreme  Court  in  theory  and  in  fact,  it  is  divided  into 
separate  parts,  which  exercise  distinct  and  dissimilar  functions.  For  con- 
venience and  brevity  these  parts  are  spoken  of  both  colloquially  and  in  the 
statutes  as  courts,  and  such  they  are  in  fact,  although  all  included  under 
the  generic  title  of  the  Supreme  Court."     Waldo  v.  Schmidt,  supra. 

§  2.  Judicial  departments. 
Appellate  division. 
Expedition   of    business;    transfer   of   appeals   to    other 

department. 
Powers  and  duties  of  justices. 
Jurisdiction. 
Reporter. 
Appellate  division  justices  to  fix  special  terms. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments.    The  first  department  shall  consist  of  the  county  of  New 
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York ;  the  others  shall  be  bounded  by  county  lines  and  be  compact 
and  equal  in  population  as  nearly  as  may  be.  Once  every  ten 
years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof.  There  shall  be  an  Appel- 
late Division  of  the  Supreme  Court,  consisting  of  seven  justices  in 
the  first  department,  and  of  five  justices  in  each  of  the  other 
departments.  In  each  department  four  shall  constitute  a  quomm, 
and  the  concurrence  of  three  shall  be  necessary  to  a  decision.  No 
more  than  five  justices  shall  sit  in  any  case.  From  all  the  justices 
elected  to  the  Supreme  Court  the  Governor  shall  designate  those 
who  shall  constitute  the  Appellate  Division  in  each  department; 
and  he  shall  designate  the  presiding  justice  thereof,  who  shall  act 
as  such  during  his  term  of  office,  and  shall  be  a  resident  of  the 
department.  The  other  justices  shall  be  designated  for  terms  of 
five  years  or  the  unexpired  portions  of  their  respective  terms  of 
office,  if  less  than  five  years.  From  time  to  time  as  the  terms  of 
such  designations  expire,  or  vacancies  occur,  he  shall  make  new 
designations.  A  majority  of  the  justices  so  designated  to  sit  in 
the  Appellate  Division,  in  each  department  shall  be  residents  of 
the  department.  He  may  also  make  temporary  designations  in 
case  of  the  absence  or  inability  to  act  of  any  justice  in  the  Appel- 
late Division,  or  in  case  the  presiding  justice  of  any  Appellate 
Division  shall  certifiy  to  him  that  one  or  more  additional  justices 
are  needed  for  the  speedy  disposition  of  the  business  before  it 
Whenever  the  Appellate  Division  in  any  department  shall  be 
unable  to  dispose  of  its  business  within  a  reasonable  time,  a 
majority  of  the  presiding  justices  of  the  several  departments  at  a 
meeting  called  by  the  presiding  justice  of  the  department  in 
arrears  may  transfer  any  pending  appeals  from  such  department 
to  any  other  department  for  hearing  and  determination.  No  jusr 
tice  of  the  Appellate  Division  shall,  within  the  department  to 
which  he  may  be  designated  to  perform  the  duties  of  an  appellate 
justice,  exercise  any  of  the  powers  of  a  justice  of  the  Supreme 
Couxt^  other  than  those  of  a  justice  out  of  court,  and  those  per- 
taining to  the  Appellate  Division,  or  to  the  hearing  and  decision 
of  motions  submitted  by  consent  of  counsel,  but  any  such  justice, 
when  not  actually  engaged  in  performing  the  duties  of  such 
appellate  justice  in  the  department  to  which  he  is  designated,  may 
hold  any  term  of  the  Supreme  Court  and  exercise  any  of  the 
powers  of  a  justice  of  the  Supreme  Court  in  any  county  or  judicial 
district  in  any  other  department  of  the  State.     From  and  after 
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the  last  day  of  December,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
'the  Supreme  Court  at  its  general  terms  and  by  the  general  terms 
of  the  Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  the  Superior  Court  of  the  city  of  New  York,  the  Superior 
Court  of  Buffalo  and  the  city  of  Brooklyn,  and  such  additional 
jurisdiction  as  may  be  conferred  by  the  Legislature.  It  shall 
have  power  to  appoint  and  remove  a  reporter.  The  justices  of  the 
Appellate  Division  in  each  department  shall  have  power  to  fix  the 
times  and  places  for  holding  special  terms  therein,  and  to  assign 
the  justices  in  the  departments  to  hold  such  terms;  or  to  make 
rules  therefor. 

Const.  1846,  Art.  VI,  §  6;  amended.  Judiciary  Article,  1869,  Art.  VI,  §  7; 
amended.  Const.  1894,  Art.  VI,  §  2;  amended  in  1899  and  in  1905. 


/.   In  general,  409. 
II,  Jurisdiction,  411. 


I.  In  General. 


Date  of  effectiveness  of  section. —  Article  115,  section  1,  provides  that  the 
Constitution  shall  be  in  force  from  and  after  January,  1895.  Insomuch 
as  the  Appellate  Division  had  no  judicial  functions  under  this  section  until 
Jan.  1,  1896,  however,  it  could  not  prior  to  that  date  appoint  the  com- 
missioners provided  for  in  article  3,  section  18,  to  report  whether  a  proposed 
street  railroad  should  be  constructed.  Until  then,  jurisdiction  to  discharge 
that  function  lay  in  the  General  Term  of  the  Supreme  Court  pursuant  to  the 
provisions  of  the  amended  Constitution  of  1846.  In  re  Rapid  Transit  R.  Co., 
(1895)  147  N.  Y.  260,  41  N.  E.  575.  The  fact  that  the  jurisdiction  of  the 
Appellate  Division  as  a  court  was  not  complete  until  the  1st  day  of  January, 
1896,  did  not,  however,  exclude  the  power  of  the  justices  appointed  to  that 
court  to  assemble,  after  their  appointment  and  before  that  day,  and  designate 
the  trial  terms  and  assign  justices  thereto.  People  v.  Youngs,  (1896)  151 
N.  Y.  210,  45  N.  E.  460. 

Division  of  county  by  department  on  change  in  county  boundaries. —  A 
clause  in  article  5,  section  3  of  the  present  constitution  provides  that  nothing 
in  that  section  shall  prevent  the  division  at  any  time  of  counties  and  towns 
or  the  erection  of  new  towns  by  the  legislature.  That  clause  is  given  a 
liberal  construction  by  the  court;  and  though  found  in  a  section  relating  to 
the  formation  of  assembly  districts,  it  is  construed  to  authorize  a  change 
in  county  boundaries  involving  the  division  of  a  county  by  a  judicial  depart- 
ment. People  V.  Westchester  County,  (1895)  147  N.  Y.  1,  41  N.  E.  563,  30 
Li.  R.  a.  74.  Apparently,  the  decision  of  that  case  overrules  the  doctrine  of 
Lanning  v.  Carpenter,  (1859)  20  N.  Y.  447,  affirming  23  Barb.  402,  decided 
before  the  introduction  of  the  clause  mentioned  into  the  constitution,  to 
the  effect  that  the  legislature  cannot  erect  a  new  county  in  the  interval 
between  apportionments,  since  a  county  erected  at  such  a  time  is  necessarily 
divided  by  senate  and  judicial  districts  until  a  new  apportionment  of  the 
state  is  made.    See  further  as  to  this  point,  Art.  3,  §§  4,  5;  Art.  6,  §  1. 

Effect  of  division. —  Territory  taken  from  a  county  included  within  one 
department  and  added  to  a  county  in  another  department  remains  in  the 
first  county  for  judicial  purposes  until  the  judicial  districts  and  departments 
are  altered  in  accordance  with  the  provision  of  the  Constitution.  People  v. 
Westchester  County,  (1895)  147  N.  Y.  1,  41  N.  E.  563,  30  L.  R.  A.  74;  Zeimer 
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V.  Raflferty,   (1897)    18  App.  Div.  397,  46  N.  Y.  S.  345.     See  further  as  U 
this  point,  Art.  3,  !§  6,  6;  Art.  6,  §  1. 

Status  of  Appellate  Diyision. —  The  Appellate  Diyisions  are  not  courts  cd 
record  separate  from  the  Supreme  Court  but  are  a  continuance  of  the  former 
General  Terms  and  are,  as  were  those  courts,  a  part  of  the  Supreme  Court. 
Waldo  V.  Schmidt,  (1910)  200  N.  Y.  199,  93  N.  E.  477,  reversing  139  App. 
Div.  589,  124  N.  Y.  S.  189;  Matter  of  Pye,  (1897)  21  App.  Div.  266,  47 
N.  Y.  S.  689.  "  In  reality,  the  Appellate  Divisions  are  a  continuance  of  the 
former  General  Terms,  exercising  the  same  appellate  jurisdiction,  but  remain- 
ing, as  did  the  former  court,  a  part  of  the  Supreme  Court  of  the  State.  So 
far  as  the  exercise  of  jurisdiction  is  concerned  in  matters  which  are  brought 
before  it,  it  possesses  the  same  power  and  authority  as  was  formerly  pos- 
sessed by  the  General  Terms,  and  the  provisions  of  law  which  provide  for 
remitting  its  records,  orders  and  judgments  to  inferior  tribimals  for  their 
action  and  to  carry  out  its  orders  and  judgments  relate  to  methods  of 
procedure,  and  are  not  limitations  upon  its  original  jurisdiction.  There  is 
nothing  in  the  provisions  of  the  constitution,  except  the  limitations  upon  the 
exercise  of  authority  by  its  members,  which  assiunes,  either  in  terms  or  by 
implication,  to  limit  its  jurisdiction  in  respect  of  which  it  had  formerly  been 
exercised."  Matter  of  Pye,  supra.  But  **  while  there  is  but  one  Supreme  Court 
in  theory  and  in  fact,  it  is  divided  into  separate  parts,  which  exercise  distinct 
and  dissimilar  functions.  For  convenience  and  brevity  these  parts  are  spoken 
of  both  colloquially  and  in  the  statutes  as  courts,  and  such  they  are  in  fact, 
although  all  included  under  the  generic  title  of  the  Supreme  Court."  Waldo 
V.  Schmidt,  supra. 

Quorum. —  A  quorum  is  the  number  of  the  members  of  a  body  competent 
to  transact  business.  The  constitution,  in  providing  that  four  justices  shall 
constitute  a  quorum,  in  effect  confers  on  the  four  the  powers  with  which 
the  Appellate  Division  is  clothed.  Wherefore,  the  unanimous  vote  of  four  jus- 
tices holding  an  Appellate  Division  of  the  Supreme  Court  is  a  unanimous 
vote  of  that  division  within  the  meaning  of  subdivision  2,  section  191  of  the 
Code  of  Civil  Procedure.  Harroun  v.  Brush  Electric  Light  Co.,  (1897)  152 
N.  Y.  212,  46  N.  E.  291,  38  L.  R.  A.  615,  dismissing  appeal  12  App.  Div. 
126,  42  N.  Y.  S.  716. 

Appointment  of  extraordinary  term  of  Supreme  Court  by  governor. —  The 
power  of  the  Appellate  Division  to  fix  the  time  and  place  for  holding  terms  of 
the  Supreme  Court  is  not  exclusive.  The  legislature  by  virtue  of  article  3, 
section  1,  may  confer  on  the  governor  the  power  of  calling  extraordinary 
terms  of  that*^  court.  People  v.  Neff,  (1908)  191  N.  Y.  210,  83  N.  E.  970, 
affirming  122  App.  Div.  135,  106  N.  Y.  S.  747;  People  v.  Gillette,  (1908)  191 
N.  Y.  107,  83  N.  E.  680;  People  v.  Valentine,  (1911)  147  App.  Div.  31,  131 
N.  Y.  S.  733;  People  v.  Young,  (1897)   18  App.  Div.  162,  45  N.  Y.  S.  772. 

Assignment  by  justices  of  one  department  of  justice  of  another  depart- 
ment.—  The  provision  giving  the  justices  of  each  department  the  power  to 
assign  the  justices  in  the  departments  to  hold  special  terms  of  court  therein 
obviously  limits  the  justices  of  any  department  to  the  assignment  of  the 
Supreme  Court  justices  of  that  department  and  gives  them  no  jurisdiction 
in  this  regard  over  the  justices  of  other  departments.  **  It  is  not  to  be  pre- 
sumed that  the  framers  of  the  constitution  intended  to  invest  each  Appel- 
late Division  with  the  power  to  assign  justices  of  the  Supreme  Court  from 
any  part  of  the  State  to  perform  duty  in  the  particular  department  where  it 
is  located.  Such  a  construction  would  tend  to  subvert  our  entire  judicial 
system."  Where,  however,  the  justices  of  the  Appellate  Division  of  one 
department  have  assigned  to  duty  therein  a  justice  of  another  department, 
that  assignment  should  be  treated  as  an  invitation  which  the  justice,  by 
virtue  of  section  6  of  this  article,  may  or  may  not  accept.  People  v.  Herr* 
mann,   (1896)    149  N.  Y.  190,  43  N.  E.  546. 


Digitized  by  VjOOQ IC 


CONSTITUTIOJ^^  OF  STATE  OF  NEW  YORK    411 

Supreme  Court  Art.  VI,  g  2 


,  II.  Jurisdiction. 

Exercise  of  ordinary  functions  of  justice  of  Supreme  Court  by  justice  of 
Appellate  Diyision. —  The  power  of  a  justice  of  the  Supreme  Court  to  perform 
the  functions  of  that  office  is  suspended,  except  in  certain  particulars  speci- 
fied in  this  section,  on  his  designation  to  the  Appellate  Diyision.  Williamson 
V.  Randolph,  (1905)  111  App.  Div.  639,  97  N.  Y.  S.  949,  affirmed  185  N.  Y. 
603,  78  N.  E.  546;  Owasco  Lake  Cemetery  v.  Teller,  (1906)  110  App.  Div. 
450,  96  N.  Y.  S.  985;  French  v.  Merrill,  (1898)  27  App.  Div.  612,  50 
N.  Y.  S.  776;  Reynolds  v.  .^tna  Life  Ins.  Co.,  (1896)  6  App.  Div.  254,  39 
N.  Y.  S.  885.  See  also  Morris  v.  Harburger,  (1905)  100  App.  Div.  357,  91 
N.  Y.  S.  409.  Thus,  a  justice  of  the  Appellate  Division  cannot  hold  a  court 
for  the  hearing  of  motions.  ''Any  other  interpretation  would  enable  an 
appellate  judge  to  hold  a  term  for  the  hearing  of  motions  and  to  dispose  of 
all  business  which  might  come  before  him,  unless  the  attorney  for  either 
party  objected  to  the  jurisdiction  of  the  judge  or  refused  to  consent  to  his 
acting  in  any  case.  ...  It  was  not  intended  that  an  attorney  might  be 
called  upon  in  open  court  to  consent  or  decline  to  consent  that  a  judge  might 
act  in  any  particular  motion  noticed  for  a  regular  term  of  court."  Where- 
fore, an  order  of  reference  made  at  Special  Term  by  a  justice,  who,  at  the 
time,  had  been  appointed  to  the  Appellate  Division,  is  a  nullity.  Owasco 
Lake  Cemetery  v.  Teller,  supra.  Similarly,  a  justice  of  the  Appellate  Divi- 
sion has  no  power  to  receive  the  verdict  of  a  jury  at  a  Trial  Term  of  the 
Supreme  Court.  French  v.  Merrill,  supra.  The  disqualification  of  a  justice 
of  the  Appellate  Division  dates,  too,  from  the  moment  of  his  designation,  and 
eo  instanti  he  is  debarred  from  proceeding  even  with  those  matters  pending 
before  him.  Thus,  although  a  justice  of  the  Supreme  Court  has  announced 
his  decision  in  a  case  before  he  is  designated  to  the  Appellate  Division,  he  is 
thereafter  disqualified  by  this  section  from  acting  further  and  cannot  sign 
and  file  his  decision.  Williamson  v.  Randolph,  (1906)  111  App.  Div.  539, 
97  N.  Y.  S.  949,  affirmed  185  N.  Y.  603,  78  N.  E.  545;  Reynolds  v.  Minn 
Life  Ins.  Co.,  (1896)  6  App.  Div.  254,  39  N.  Y.  S.  885.  In  such  a  case,  a 
new  trial  must  be  allowed  on  the  motion  of  either  party.  Williamson  v. 
Randolph,  supra.  The  disability  of  a  justice  so  designated  ceases,  however, 
on  the  termination  of  his  designation,  and  he  may  thereafter  decide  cases 
pending  before  him  at  the  time  of  his  designation  if  they  have  not  in  the 
meantime  met  other  disposition.  Williamson  v.  Randolph,  (1906)  111  App. 
I>iv.  539,  97  N.  Y.  S.  949,  affirmed  185  N.  Y.  603,  78  N.  E.  545;  Irving  Nat. 
Bank  v.  Moynihan,  (1903)  78  App.  Div.  141,  79  N.  Y.  S.  628.  Thus,  a  jus- 
tice of  the  Supreme  Court,  who  is  temporarily  designated  to  serve  on  the 
Appellate  Diyision  before  he  has  decided  a  case  tried  before  him  at  Special 
Term,  may  decide  the  case  after  the  temporary  designation  is  revoked. 
Irving  Nat.  Bank  v.  Moynihan,  supra. 

Waiver  of  disqualification. —  The  theory  of  the  provision  prohibiting  jus- 
tices of  the  Appellate  Division  from  exercising  the  function  of  a  justice  of 
the  Supreme  Court  "  was  to  save  their  time  for  appellate  work  by  preventing 
them  from  holding  any  court  other  than  that  to  which  they  are  specially 
assigned."  People  v.  Hall,  (1901)  169  N.  Y.  184,  62  N.  E.  170.  In  accord- 
ance, therefore,  with  the  general  rule  that  constitutional  provisions  rooted 
in  public  policy  or  morals  cannot  be  waived,  it  follows  that  parties  to  an 
action  cannot  by  mutual  consent  confer  jurisdiction  thereof  on  a  justice  of 
the  Appellate  Division  if  an  exercise  by  him  of  that  jurisdiction  would  be 
in  violation  of  this  provision.  Owasco  Lake  Cemetery  y.  Teller,  (1906)  110 
App.  Div.  450,  96  N.  Y.  S.  985;  French  v.  Merrill,  (1898)  27  App.  Div.  612, 
50  N.  Y.  S.  776.  Thus,  the  parties  to  a  proceeding  cannot  by  mutual  consent 
confer  on  a  justice  of  the  Appellate  Division  jurisdiction  to  make  an  order 
•f  reference  at  Special  Term.     Owasco  Lake  Cemetery  v.  Teller,  supra.    And 
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a  justice  of  the  Appellate  Division  has  no  power,  even  by  consent  of  cotmael, 
to  receive  the  verdict  of  a  jury  at  a  Trial  Term  of  the  Supreme  Court. 
French  v.  Seamans,  supra. 

Exercise  of  functions  of  justice  out  of  court. —  By  the  terms  of  this  section 
justices  of  the  Appellate  Division  are  vested  with  all  the  powers  which  an 
unassigned  justice  of  the  Supreme  Court  can  exercise  out  of  court.  They 
have  the  same  powers  out  of  court  that  they  had  before  their  designation. 
Thus,  an  act  (ch.  378,  Laws  1896)  providing  for  the  appointment  of  a 
special  commissioner  of  jurors  by  justices  of  the  Appellate  Division  is  not  in 
conflict  with  this  section,  inasmuch  as  that  power  is  exercised  out  of  court 
and  could  have  been  conferred  on  an  ordinary  justice  of  the  Supreme  Court 
People  V.  Hall,   (1901)   169  N.  Y.  184,  62  N.  E.  170. 

Jurisdiction  of  former  General  Term  of  Supreme  Court. —  The  Appellate 
Division  has  jurisdiction  to  make  any  order,  judgment,  or  decree,  which 
could  have  been  properly  made  by  the  Supreme  Court  at  Greneral  Term. 
Judson  V.  Central  Vt.  R.  Co.,  (1899)  158  N.  Y.  597,  53  N.  E.  514,  reversing 
91  Hun  1,  36  N.  Y.  S.  83;  Hopkins  v.  Clark,  (1896)  149  N.  Y.  329,  43  N.  E. 
861.  Thus,  the  Appellate  Division  of  the  Supreme  Court  has  jurisdiction  so 
to  amend,  in  accordance  with  the  facts,  an  order  of  reversal  made  by  the  late 
General  Term  of  that  court,  as  to  render  the  decision  of  the  General  Term 
reviewable  by  the  Court  of  Appeals,  the  power  to  make  such  orders  having 
formerly  been  exercised  by  the  General  Term.  Judson  v.  Central  Vt.  R.  Co., 
(1899)  158  N.  Y.  597,  53  N.  E.  514,  reversing  91  Hun  1,  36  N.  Y.  S.  83. 
And  the  Appellate  Division  has  jurisdiction  to  grant  a  motion  for  a  reargu- 
ment  and  to  hear  a  reargnment  of  an  appeal  decided  by  the  General  Term  of 
the  late  Court  of  Common  Pleas  for  the  city  and  county  cf  New  York.  Hop- 
kins V.  Clark,  supra.  In  like  manner  the  Appellate  Division  has  jurisdiction 
to  hear  and  determine  in  the  first  instance  any  motion,  contested  or  ex  parte, 
that  a  Special  Term  may  determine.  Thus,  the  Appellate  Division  has  juriB- 
diction,  either  upon  motion  or  in  a  summary  special  proceeding,  to  determine 
controversies  arising  out  of  the  professional  relations  of  attorneys  and  clients 
and  upon  what  terms  attorneys  shall  be  changed  in  pending  actions.  Barkley 
V.  New  York  Cent.,  etc.,  Co.,  (1899)  42  App.  Div.  597,  59  N.  Y.  S.  742.  The 
Appellate  Division,  too,  has  the  same  jurisdiction  as  the  Supreme  Court  of 
habeas  corpus  proceeding;  and  its  jurisdiction  in  that  respect  may  not  be 
limited  by  the  legislature.  People  v.  Frost,  (1909)  133  App.  Div.  179.  117 
N.  Y.  S.  624.  And  the  Appellate  Division  may  properly  review  the  deter- 
mination of  a  judge  who  grants  an  order  for  examination  of  a  party  before 
trial.     Fiske  v.  Smith,   (1896)   9  App.  Div.  208,  41  N.  Y.  S.  17«' 

Jurisdiction  of  General  Terms  of  local  courts  mentioned. —  The  provisions 
of  this  section  transferring  to  the  Appellate  Division  the  jurisdiction  formerly 
exercised  by  the  General  Terms  of  certain  local  courts,  therein  mentioned, 
should  not  be  interpreted  as  vesting  the  Appellate  Division  generally  with 
the  jurisdiction  exercised  by  each  of  those  courts.  On  the  contrary,  it  should 
be  construed  as  transferring  the  jurisdiction  of  each  particular  court  to  that 
department  of  the  Appellate  Division  only  which  embraces  the  territory 
formerly  within  the  territorial  jurisdiction  of  such  court.  Thus,  section  310 
of  the  Municipal  Court  Act  of  the  city  of  New  York,  empowering  the 
Appellate  Division  of  the  second  department  to  authorize  appeals  from  the . 
Municipal  Court  to  be  held  before  justices  designated  by  it  and  to  be  known 
as  the  Appellate  Term  of  the  second  department,  is  not  in  violation  of  the 
stipulation  that  the  Appellate  Division  shall  have  the  jurisdiction  exercised 
by  the  General  Term  of  the  Court  of  Common  Pleas  for  the  city  and  county 
of  New  York.  The  Mimicipal  Court,  it  is  true,  is  a  continuation  of  the  old 
District  Courts  and  appeals  formerly  lay  therefrom  direct  to  the  General 
Term  of  the  Court  of  Common  Pleas.  It  cannot  be  argued  from  those  circum- 
stances, however,  that  appeals  now  lies  direct  from  the  Municipal  Court  ta 
the  Appellate  Division  of  the  second  department,  the  Court  of  Conunon  Plea* 
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nefver  having  had  jurisdiction  of  the  territory  embraced  in  that  department. 
Leach  v.  Auwell,  (1912)  154  App.  Div.  170,  138  N.  Y.  S.  975.  See  further 
as  to  this  point  Art.  6,  §  5. 

Additional  jurisdiction. —  Under  the  provision  allowing  the  grant  of  addi- 
tional jurisdiction  to  the  Appellate  Division,  it  was  competent  for  the  legisla- 
ture, in  chapter  380,  Laws  of  1812  (amending  §  131,  Code  of  Civil  Procedure), 
to  empower  that  court  to  review,  reverse  or  modify  the  findings  of  fact  made 
by  a  trial  court  in  cases  tried  without  jury  and  to  enter  such  final  judgment 
as  in  its  opinion  the  trial  court  should  have  rendered,  the  additional  juris- 
diction which  the  legislature  may  confer  not  being  confined  to  authority  to 
affirm  or  reverse.  Bonnette  v.  Molloy,  209  N.  Y.  167,  102  N.  E.  559,  affirming 
153  App.  Div.  73,  138  N.  Y.  S.  67.  Similarly,  section  1317  of  the  Code  of 
Civil  Procedure  (as  amended  by  the  Act  of  1912),  authorizing  the  Appellate 
Division  on  the  appeal  of  a  case  that  has  been  tried  by  jury  to  enter  final 
judgment  on  any  motion  made  during  the  original  trial  to  dismiss  the  case 
or  to  direct  a  verdict,  is  a  valid  exercise  by  the  legislature  of  its  power  to 
grant  additional  jurisdiction  and  is  no  infraction  of  the  right  to  jury  trial 
conserved  by  article  1,  §  2.  Peterson  v.  Ocean  Electric  R.  Co.,  (1914)  161 
App.  Div.  720,  146  N.  Y.  S.  604. 

§  3.  Judge  not  to  review  own  decision  on  appeal. 
Testimony  in  equity  cases. 

Power  of  legislature  over  jurisdiction  and  proceedings  in 
actions. 

No  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in  cases 
at  law;  and,  except  as  herein  otherwise  provided,  the  Legislature 
shall  have  the  same  power  to  alter  and  regulate  the  jurisdiction 
and  proceedings  in  law  and  in  equity  that  it  has  heretofore  exer- 
cised. 

Const.  1846,  Art.  VI,  §  10;  amended,  Judiciary  Article,  1869,  Art.  VI,  |  8; 
amended.  Const.  1894,  Art.  VI,  §  3. 

/.   In  general,  413, 
II.   Testimony  clatise,  4:15. 

I.  Iisr  General. 

Review  by  justice  of  his  decision. —  This  section  forbids  a  judge  or  justice 
to  "  sit  in  the  Appellate  Division  or  in  the  Court  of  Appeals  in  review  of  a 
decision  made  by  him  or  by  any  court  of  which  he  was  at  the  time  a  eitting 
member."  Accordingly,  an  order  made  by  a  General  Term  of  the  Supreme 
Court,  reviewing  and  passing  upon  an  order  made  at  a  Special  Term  by  one 
of  the  justices  who  sat  in  the  review  must  be  reversed,  irrespective  of  whether 
the  determination  was  right  or  wrong.  Duryea  v.  Traphagen,  (1881)  84  K  Y. 
662;  Van  Arsdale  v.  King,  (1897)  152  N.  Y.  69,  46  N.  E.  179,  reversing 
87  Hun  617  mem.,  33  N.  Y.  S.  858;  Pistor  v.  Hatfield,  (1871)  46  N.  Y.  249. 
See  also  Real  v.  People,  42  N.  Y.  270;  Richtcr  v.  Poppenhausen,  (1870) 
42  N.  Y.  373,  aflarming  57  Barb.  309.  However,  where  a  justice  of  the 
Supreme  Court  makes  an  order  which  is  later  vacated  by  another  judge  on 
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the  papers  on  which  it  was  granted,  and  on  other  affidavits  and  papers,  the. 
justice  who  granted  the  original  order  may  properly  sit  in  the  General  Term 
in  an  appeal  from  the  second  order.  Philips  v.  Germania  Bank,  (1887) 
107  N.  Y.  630,  13  N.  E.  923.  Prior  to  Jan.  1,  1870,  at  which  time  the 
above  constitutional  disqualification  became  effective,  it  was  not  improper 
for  a  judge  to  sit  in  review  upon  his  own  judgments.  Real  v.  People,  (1870) 
42  N.  Y.  270,  affirming  55  Barb.  551;  Richter  v.  Poppenhausen,  (18f0)  42 
N.  Y.  373,  affirming  57  Barb.  309;  Pierce  v.  Delamater,  (1847)  1  N.  Y.  17, 
affirming  3  Denio  315;  In  re  Court  of  Errors,   (1830)   6  Wend.  158. 

Abolition  of  distinction  between  law  and  equity. —  The  legislature  has  the 
power  under  the  constitution  to  bring  the  procedure  in  equity  to  a  con- 
formity with  the  proceedings  in  the  law  courts.  There  is  no  restriction  on 
the  power  of  that  body  to  provide  for  both  legal  and  equitable  relief  in  the 
same  suit.  Therefore,  the  authorization  •  by  the  Code  of  Procedure  of 
such  a  joinder  is  valid  and  controlling.  Lattin  v.  McCarty,  (1869)  41  N.  Y. 
107;  New  York  Ice  Co.  v.  Northwestern  Ina.  Co.,  23  N.  Y.  357;  Phillips  v. 
Gorham,  (1858)  17  N.  Y.  270;  Porter  v.  International  Bridge  Co.,  (1899) 
45  App.  Div.  416,  60  N.  Y.  S.  819,  affirmed  163  N.  Y.  79,  57  N.  E.  174. 
See  also  Barlow  v.  Scott,  (1861)  24  N.  Y.  40;  Laub  v.  Buckmiller,  (1858) 
17  N.  Y.  620.  Compare  Reubens  v.  Joel,  (1856)  13  N.  Y.  488  (dictum  per 
Selden,  J.).  Accordingly,  in  an  action  to  recover  the  possession  of  land, 
the  plaintiffs  may  attack  a  deed  under  which  the  defendant  claims  title,  both 
upon  legal  grounds  and  upon  such  as  before  the  adoption  of  the  Code  were 
of  purely  equitable  cognizance.  Phillips  v.  Gorham,  (1858)  17  N.  Y.  270. 
The  legislature  is,  of  course,  prevented  by  section  2  of  article  1  from  pre- 
scribing any  other  than  a  jury  trial  in  cases  in  which  that  mode  of  trial  was 
used  at  the  period  to  which  that  section  of  the  Constitution  refers.  Phillips 
V.  Gorham,  (1858)  17  N.  Y.  270.  See  also  Reubens  v.  Joel,  (1856)  13  N.  Y. 
488.  And  see  Art.  1,  §  2.  On  the  other  hand,  it  seems  that  there  is  nothing 
to  prevent  the  legislature  from  imposing  the  necessity  c.f  a  jury  trial  in 
equity  cases.  Phillips  v.  Gorham,  (1858)  17  N.  Y.  270.  Compare  Reubens 
V.  Joel,  (1856)  13  N.  Y.  488  (dictum  per  Selden,  J.).  In  Phillips  v.  Gor- 
ham, supra,  this  was  said:  "Nor  is  there  any  doubt  that  under  the  .  .  . 
constitution  the  procedure  in  equity  could  have  been  brought  to  a  conformity 
with  the  proceedings  in  the  law  courts.  The  legislature  might  at  any  time 
have  changed  the  subpoena  to  answer  into  a  writ  upon  the  case,  the  bill  into 
a  declaration,  the  answer  into  a  plea  in  bar,  and  have  compelled  a  trial  by 
jury  in  all  cases.  The  question  is  not  whether  such  a  change  would  have 
been  wise,  having  regard  to  the  great  degree  of  ease  and  certainty  in  pro- 
cedure which  had  been  attained  by  the  experience  of  many  years,  and  to  the 
difficulty  of  substituting  a  new  and  untried  practice,  but  is  only  one  of  power, 
and  upon  that  question  no  doubt  could  have  existed."  In  Reubens  v.  Joel, 
supra,  Selden,  J.,  said,  obiter:  "What  are  the  distinctions  between  actions 
at  law  and  suits  in  equity?  The  most  marked  distinction  obviously  consists 
in  their  diflFerent  modes  of  relief.  In  the  one,  with  a  few  isolated  exceptions, 
relief  is  invariably  administered,  and  can  only  be  administered,  in  the  form, 
of  a  pecuniary  compensation  in  damages  for  the  injury  received;  in  the  other, 
the  court  has  a  discretionary  power  to  adapt  the  relief  to  the  circumstances 
of  the  case.  By  what  process  can  these  two  modes  of  relief  be  made  identical  ? 
It  is  possible  to  abolish  one  or  the  other,  or  both,  but  it  certainly  is  net 
possible  to  abolish  the  distinction  between  them.  The  legislature  may,  unless 
prohibited  by  the  constitution,  enact  that  no  court  shall  hereafter  have  power 
to  grant  any  relief,  except  in  the  form  of  damages,  and  thereby  abolish  all 
suits  in  equity;  or  that  all  courts  shall  have  power  to  mould  the  relief  to 
suit  the  particular  case,  and  thereby  virtually  abolish  actions  at  law  as  a 
distinct  class.  To  illustrate  by  a  single  case;  they  may  provide  that  where 
a  vendor  of  land,  who  has  contracted  to  sell  and  received  the  purchase  money, 
refuses  to  convey,  the  vendee  shall  have  no  remedy  but  an  action  for  dam- 
ages, or,  on  the  other  hand,  that  he  shall  be  confined  to  a  auit  for  a  specific 
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performance;  but  it  is  clearly  beyond  the  reach  of  their  powers  to  make  these 
two  remedies  the  same.  ...  It  is,  in  my  judgment,  clear  that  the  l^islature 
has  not  the  constitutional  power  to  reduce  all  actions  to  one  homogeneous 
form;  because  it  could  only  be  done  by  abolishing  trial  by  jury,  with  its 
inseparable  accompaniment,  compensation  in  damages,  which  would  not  only 
conflict  with  art.  1,  §  2,  which  preserves  trial  by  jury,  but  would  in 
effect  subvert  all  jurisdiction  at  law,  as  all  actions  would  thereby  be  rendered 
equitable;  or,  by  abolishing  trial  by  the  court,  with  its  appropriate  incident, 
specific  relief,  which  would  destroy  all  equity  jurisdiction  and  convert  every 
suit  into  an  action  at  law." 

Imposition  of  ministerial  duty  on  court. —  The  legislature  cannot,  under 
its  "  power  to  alter  and  regulate  the  proceedings  in  law  and  equity  which  it 
has  heretofore  exercised,"  enforce  a  mere  ministerial  duty  upon  a  court. 
Accordingly,  section  793  of  the  Code  of  Civil  Procedure,  as  amended  by 
chapter  173  of  the  Laws  of  1904,  which  provides  for  preferences  in  trials 
among  civil  cases,  ia  unconstitutional  in  that  it  attempts  to  deprive  the  court 
of  the  power  to  exercise  that  judicial  discretion  as  to  the  conduct  of  the 
business  before  it  which  has  always  been  its  prerogative,  and  thus  constitutes 
an  encroachment  by  the  legislative  branch  of  the  government  of  the  state 
upon  the  judicial  branch  of  the  government.  Riglander  v.  Star  Co.,  (1904) 
98  App.  Div.  101,  90  N.  Y.  S.  772,  affirmed,  181  N.  Y.  531,  73  N.  E.  1131. 
In  that  case  the  court  said :  **  It  seems  to  me  that  no  one  can  read  the  amend- 
atory law,  having  in  mind,  as  he  is  bound  to  do,  the  previous  condition  of 
the  law  upon  the  subject,  without  having  the  conclusion  forced  upon  him 
that  the  legislature  intended  to  deprive  the  courts  of  all  discretion  and  to 
compel  them  to  try  these  cases  at  the  term  for  which  they  are  moved,  thus 
depriving  the  courts  of  the  right  to  exercise  that  judicial  discretion  which 
has  always  been  their  prerogative.  I  do  not  think  that  the  legislature  can 
do  this.  The  courts  are  not  the  puppets  of  the  legislature.  They  are  an 
independent  branch  of  the  government,  as  necessary  and  powerful  in  their 
sphere  as  either  of  the  other  great  divisions.  And  while  the  legislature 
has  the  power  to  alter  and  regulate  the  proceedings  in  law  and  equity,  it 
can  only  exercise  such  power  in  that  respect  as  it  has  heretofore  exercised; 
and  it  has  never  before  attempted  to  deprive  the  courts  of  that  judicial 
discretion  which  they  have  been  always  accustomed  to  exercise." 


II.  Testimony  Clause. 

Meaning  and  effect  generally. —  The  provision  of  this  section  that  "  testi- 
mony in  equity  cases  shall  be  taken  in  like  manner  as  in  cases  at  law," 
means  that  in  both  suits  in  equity  and  actions  at  law  the  testimony  shall 
be  taken  in  the  manner  previously  pursued  in  courts  of  law.  The  difference 
in  the  two  courts  as  to  the  manner  of  taking  testimony  had  previously 
been  that  in  courts  of  law  the  witnesses  were  produced,  sworn  and  examined 
before  the  tribunal  which  was  to  decide,  while  in  courts  of  equity  the  wit- 
nesses were  examined  before  an  examiner,  and  only  their  written  testimony 
was  presented  to  the  tribunal.  It  was  this  difference  which  was  abolished  by 
the  constitution.  Farmers'  Nat.  Bank  v.  Houston,  (1887)  44  Hun  567.  To 
the  same  effect,  see  Phillips  v.  Gorham,  (1858)  17  N.  Y.  270;'  Williamson  v. 
Randolph,  (1906)  111  App.  Div.  639,  97  N.  Y.  S.  949,  affirmed,  185  N.  Y. 
603,  78  N.  E.  545;  Matter  of  Carey,  (1897)  24  App.  Div.  531,  49  N.  Y.  S. 
32;  Shaffer  v.  Martin,  (1897)  20  App.  Div.  304,  46  N.  Y.  S.  992;  Mutual 
Life  Ins.  Co.  v.  Anthony,  (1888)  50  Hun  101,  4  N.  Y.  S.  501.  See  also 
Smith  v.  State,  (1915)  214  N.  Y.  140,  108  N".  E.  214,  reversing  161  App. 
Div.  906,  145  N.  Y.  S.  1145;  Doyle  v.  Metropolitan  El.  R.  Co.,  (1893)  136 
N.  Y.  505,  32  N.  E.  1008.  However,  this  did  not  disturb  the  exceptional 
cases  of  testimony  taken  on  commission,  etc.,  because,  in  such  exceptional 
B,  written  testimony  was  used  in  courts  of  law.     Farmers'  Nat.  Bank 
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V.  Houston,  (1887)  44  Hun  567.  And,  of  course,  "it  is  competent  for  the 
legislature  to  provide  that,  in  view  of  particular  circumstcuiceB  or  con- 
tingencies, the  presence  of  a  witness  or  witnesses  before  the  court  or  judge 
taking  cognizance  should  be  dispensed  with."  Matter  of  Carey,  (1897)  24 
App.  Div.  531,  49  N.  Y.  S.  32.  In  Matter  of  Carey,  supra,  it  was  said: 
"The  constitution  (art.  6,  §  3)  contemplates  that  the  judge  who  has  to 
decide  a  controverted  question  of  fact  should  have  the  advantage  of  seeing 
the  witnesses  and  hearing  them  give  their  testimony;  and  it  is  a  just  require- 
ment, one  which  a  sense  of  propriety  commends,  that  the  evidence  in  a  cause 
when  practicable,  be  given  in  the  presence  of  those  who  are  to  adjudicate 
thereon."  In  Shaffer  v.  Martin,  (1897)  20  App.  Div.  304,  46  N.  Y.  S.  992, 
it  was  said:  "One  of  the  grievances  sought  to  be  remedied  by  the  con- 
stitution of  1846  Was  the  taking  of  testimony  in  equity  cases  before  masters, 
and  leaving  the  issues  to  be  decided  by  tribunals  which  had  never  seen  or 
heard  the  witnesses.  Section  10  of  article  6  provided:  'The  testimony  in 
equity  cases  shall  be  taken  in  like  manner  as  in  cases  at  law,'  which  pro- 
vision is  contained  in  section  3  of  article  6  of  the  present  constitution.  It 
is  of  little  use  to  decide  issues  of  fact  or  of  law  unless  it  be  disclosed  how 
they  are  decided."  In  Farmers'  Nat.  Bank  v.  Houston,  (1887)  44  Him  567, 
the  court  said:  "The  constitutional  provision  above  cited  may  have  two 
constructions.  It  may  mean  that,  after  its  passage,  testimony  must  be 
taken  in  the  same  manner  in  both  classes  of  cases.  Or  it  may  further  mean 
that  the  mode  of  taking  testimony  in  both  classes  shall  be  that  which  had 
been  previously  used  in  courts  of  law.  Taking  it  in  connection  with  article  1, 
section  2,  the  latter  is  probably  the  meaning.  For  the  production  of  wit- 
nesses before  the  jury  has  always  been  an  important  characteristic  of  that 
mode  of  trial." 

Testimony  under  compulsory  reference. —  Under  this  clause  it  has  been 
held  that  a  court  has  no  power  in  an  equity  case  to  make  a  compulsory 
order  directing  testimony  to  be  taken  before  a  referee  and  the  cause  to  be 
brought  to  trial  upon  the  pleadings  and  evidence  so  taken.  Farmers'  Nat. 
Bank  v.  Houston,  (1887)  44  Hun  567.  See  also  Mutual  Life  Ins.  Co.  v. 
Anthony,  (1888)  50  Hun  101,  4  N.  Y.  S.  581;  Doyle  v.  Metropolitan  El.  R. 
Co.,  (1893)    136  N.  Y.  505,  32  N.  E.  1008. 

Submission  of  case  on  former  testimony. —  Where  a  new  trial  is  ordered 
in  *-j  equity  case  because  the  Supreme  Court  justice  who  made  the  deter- 
mination therein  was  designated  to  the  Appellate  Division  before  he  had 
signed  and  filed  his  decision  (art.  3,  §  2),  the  court  cannot  impose  as  a 
condition  that  it  be  retried  on  the  testimony  taken  on  the  former  trial,  as 
this  would  be  in  violation  of  the  provision  that  "the  testimony  in  equity 
cases  shall  be  taken  in  like  manner  as  in  cases  at  law."  The  court  said: 
"  This  being  an  equity  case,  the  testimony  under  this  provision  must  be  taken 
by  the  court  that  tries  the  case  in  open  court,  and  the  court  cannot  compel 
the  parties  to  submit  the  action  to  be  tried  by  a  judge  upon  the  testimony 
taken  before  another  judge."  Williamson  v.  Bandolph,  (1906)  111  App. 
Div.  539,  97  N.  Y.  S.  949,  affirmed,  185  N.  Y.  603,  78  N.  E.  545.  See  also 
Smith  V.  State,  (1915)  214  N.  Y.  140,  108  N.  E.  214,  reversing  161  App, 
Div.  906,  145  N.  Y.  S.  1145.  Likewise,  as  the  practice  before  the  Board  of 
Claims  is,  under  the  statute  (Code  Civ.  Pro.,  §  265),  and  imder  its  own 
rules,  the  same  as  that  in  the  Supreme  Court,  a  litigant  before  that  board 
has  the  right  to  have  his  case  determined  by  the  same  judge  who  heard 
the  testimony.  Hence  a  commissioner,  who  did  not  become  a  member  of 
that  board  until  the  evidence  upon  a  claim  had  been  heard  and  the  case 
submitted,  has  no  authority  to  decide  the  case  or  take  part  in  its  decision. 
Smith  V.  State,  (1915)  214  N.  Y.  140,  108  N.  E.  214,  reversing  161  A^r*. 
Div.  906,  145  N.  Y.  S.  1145- 

jftestoration  of  mortgage  lien.-^llie  court  has  no  jurisdiction  to  restore  o« 
petition  the  lien  of  mortgages  which  are  allied  to  have  been  satisfied  by 
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ignorance  and  mistake.  This,  because,  while  such  relief  may  be  given  by  a 
court  of  equity,  this  section  of  the  Constitution  requires  the  testimony  in 
equity  cases  to  be  taken  in  like  manner  as  in  cases  at  law.  Matter  of  Gobs, 
(1911)    144  App.  Div.  832,  129  N.  Y.  S.  426. 

§  4.  Supreme  court  justices;  terms  and  vacancies. 

The  oflScial  terms  of  the  Justices  of  the  Supreme  Court  shall  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  their  election.  When  a  vacancy  shall  occur  otherwise  than 
by  expiration  of  term  in  the  office  of  Justice  of  the  Supreme  Court 
the  same  shall  be  filled  for  a  full  term,  at  the  next  general  elec- 
tion, happening  not  less  than  three  months  after  such  vacancy 
occurs ;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate  shall 
be  in  session,  or  if  not  in  session  the  Governor,  may  fill  such 
vacancy  by  appointment,  which  shall  continue  until  and  including 
the  last  day  of  December  next  after  the  election  at  which  the 
vacancy  shall  be  filled. 

Const.  1846,  Art.  VI,  §  13;  amended.  Judiciary  Article,  1869,  Art.  VI,  §  9; 
anaended,  Const,  1894,  Art.  VI,  §  4.  See  also  Const.  1777,  Art.  XXIV,  and 
Const.  1821,  Art.  IV,  §  7. 

Relation  of  section  to  general  design  of  article. —  Under  the  general  design 
of  the  different  sections  of  this  article  it  was  intended  that  the  mode  of  filling 
the  higher  grade  of  judicial  offices  should  be  by  general  election,  and  not  by 
appointment.  It  was  also  intended  to  create  and  secure  longer  terms,  and  to 
avoid  fractions  of  terms.  One  full  term  was  designed  to  follow  after  another, 
and  it  was  intended  that  these  terms  should  end  with  one  and  begin  with  the 
ne(xt  political  year.  The  vacancies  provided  for  do  not  include  one  resulting 
from  the  expiration  of  a  full  term.  Such  a  vacancy  is  to  be  filled  by  the 
choice  of  the  electors  at  the  general  election  next  preceding  the  expiration  of 
the  term.  Where,  therefore,  a  justice  of  the  Supreme  Court  whose  term  of 
office  expired  Dec.  31,  1871,  resigned  the  day  prior  to  the  general  election 
in  November,  1871,  at  which  general  election  a  successor  to  the  office  was 
elected,  the  vacancy  occasioned  by  the  resignation  existed  only  from  the  time 
of  the  resignation  to  the  end  of  the  term  in  which  it  occurred,  to  wit,  to  and 
including  Dec.  31,  1871.  The  governor,  of  course,  had  authority  under  this 
section  to  fill  the  vacancy,  but  his  appointment  could  only  extend  to  the 
end  of  the  resigning  justice's  term,  and,  at  the  expiration  of  that  time,  and 
on  the  beginning  of  the  new  full  term,  the  justice  elect  became  the  constitu- 
tional and  legal  justice  of  the  Supreme  Ck>urt  for  that  term.  People  v.  Potter, 
( 1872)  47  N.  Y.  375.  In  that  case  this  was  said:  "  If  a  vacancy  in  a  term 
just  about  to  expire,  occurring  by  a  resignation  made  the  day.  before  a  gen- 
eral election,  may  defeat  the  electors  of  their  privilege  to  choose  an  incum- 
bent for  the  new  term  just  about  to  begin,  so  a  resignation  on  the  day  after, 
or  on  any  day  after  the  election  during  the  running  of  the  term,  will  have 
the  same  effect.  More  than  that,  too.  The  appointee  of  the  Governor,  who, 
according  to  this  construction,  may  hold  the  office  for  the  whole  of  the 
political  year  succeeding  his  appointment,  can,  before  that  year  expires, 
and  within  three  months  of  the  general  election  of  that  year,  or  after  the 
general  election  and  during  the  year,  resign  his  office,  and  then  a  vacancy 
a^ain  occurs,  to  be  again  filled  by  appointment  for  a  like  fractional  term 
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of  twelve  months  or  more.  And  this  succession  of  appointment  and  resig- 
nation, and  resignation  and  appointment,  may  be  kept  up  as  long  as  the 
judicial  and  executive  servants  of  the  people  may  be  willing  to  act  in  it. 
Thus  would  the  electors  be  permanently  defeated  in  the  exercise  of  their 
constitutional  privilege  of  choice.  It  needs  not  to  name  all  the  evils  which 
would  thus  result.  It  is  sufficient  to  say  that  it  would  work  an  entire  per- 
version of  the  spirit  and  general  intent  of  the  judiciary  article." 

History  of  **  three  months  "  clause. —  Prior  to  the  adoption  in  1869  of  the 
"  three  months  "  clauses  now  contained  in  this  section  and  in  section  8  of 
this  article,  the  constitution  provided  as  follows:  ''In  case  the  office  of 
any  judge  of  the  court  of  appeals,  or  justice  of  the  supreme  court,  shall 
become  vacant  before  the  expiration  of  the  regular  term  for  which  he  was 
elected,  the  vacancy  may  be  filled,  by  appointment  by  the  governor,  imtil 
it  shall  be  supplied  at  the  next  general  election  of  judges,  when  it  shall  be 
filled  by  election  for  the  residue  of  the  unexpired  term."  Thus,  under  that 
provision,  when  the  office  of  a  justice  became  vacant  before  the  expiration 
of  his  term  of  office,  the  vacancy  was  to  be  supplied  by  the  electors  at  the 
next  general  election  of  judges,  even  though  the  vacancy  should  occur  at  so 
late  a  day  that  no  notice  could  be  given  by  the  secretary  of  state  or  other 
officer  pursuant  to  the  statute,  that  a  justice  was  to  be  elected  at  such  elec- 
tion to  fill  the  vacancy.  People  v.  Cowles,  (1856)  13  N.  Y.  350.  See  also 
People  V.  Potter,  (1872)  47  N.  Y.  375;  Markland  v.  Scully,  (1911)  146 
App.  Div.  350,  131  N.  Y.  S.  364.  To  illustrate:  Where  an  incumbent,  whose 
term  of  office  would  not  have  expired  for  several  years,  died  on  the  23d  of 
October,  and  the  electors  of  the  district  at  the  general  election  of  judges  on 
the  ensuing  6th  of  November  elected  a  person  to  fill  the  vacancy,  the  election 
was  valid,  notwithstanding  no  notice  was  given  that  a  justice  was  to  be 
-elected  to  fill  the  vacancy.  People  v.  Cowles,  (1856)  13  N.  Y.  350.  Accord- 
ingly, imder  this  condition  of  facts  and  under  the  holding  in  People  v. 
Ck)wles,  supra,  the  Constitutional  Convention  of  1867  saw  "the  possible 
danger  that  a  vacancy  in  a  judicial  office  might  be  filled  by  the  votes  of  a 
comparatively  few  electors,  by  reason  of  the  fact  that  the  existence  of  a 
vacancy  was  not  generally  known,"  and  recommended  "the  three  months' 
rule,  which  was  included  in  the  judiciary  article  adopted  in  1869  and  con- 
tinued in  the  constitution  of  1894."  Markland  v.  Scully,  (1911)  146  App. 
Div.  350,  131  N.  Y.  S.  364.  See  also  People  v.  Potter,  (1872)  47  N.  Y.  375. 
In  the  case  last  cited  this  was  said:  "It  was  a  matter  of  political  and 
judicial  history  that,  under  the  late  system,  a  vacancy  had  occurred  in 
judicial  office  on  the  eve  of  an  election,  and  that  without  the  formalities 
of  notice  from  the  Secretary  of  State,  or  from  the  sheriff  of  the  coimty,  or 
from  any  other  officer  prescribed  by  law,  one  had  been  chosen  to  fill  the 
same.  (People  v.  Cowles,  13  N.  Y.  350;  Laws  of  1847,  Vol.  I,  p.  263,  ch.  240, 
§  7.)  And  it  was  perceived  as  a  possibility,  that  unknown  to  the  mass  of 
the  electors,  an '  inconsiderable  number  of  them  might  exercise  the  right  and 
perform  the  duty  to  which  all  should  be  called,  and  a  few  votes  cast  with- 
out general  notice  might  choose  an  incumbent  for  the  vacant  office.  He  might 
be  one  unfit  for  the  place,  unworthy  of  the  confidence  of  the  people,  and 
imable  to  secure  their  suffrage.  There  was  this  possible  danger  to  be  fore- 
cast against.  And  to  that  end,  a  novel  and  peculiar  provision  was  adopted. 
It  was  that,  though  as  a  general  proposition  the  vacancy  should  be  filled 
at  a  general  election  and  for  a  full  term,  yet  as  an  exception  therefrom, 
it  should  not  be  filled  by  election  at  a  general  election  happening  less  than 
three  months  after  the  vacancy  should  occur,  so  that  full  notice  should  be 
had  of  the  occasion.  But  as  it  might,  in  such  case,  chance  that  some  time 
would  elapse  before  the  vacancy  could  be  supplied  by  election,  to  the  public 
inconvenience,  this  further  contingency  was  met  by  this  other  still  more 
subordinate  provision,  that,  until  it  should  be  so  filled,  the  governor  was 
empowered,  with  or  without  the  advice  and  consent  of  the  senate,  as  it 
should  or  should  not  be  in  session,  to  fill  it  by  appointment." 
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Slection  exactly  "three  months"  after  vacancy. —  Under  the  provision  of 
this  section  that  ''when  a  vacancy  shall  occur  otherwise  than  by  expira- 
tion of  term  in  the  office  of  justice  of  the  Supreme  Court,  the  same  shall 
be  filled  for  a  full  term,  at  the  next  general  election,  happening  not  less 
than  three  months  after  such  vacancy  occurs,"  three  situations  may  arise. 
A  vacancy  may  occur  within  three  months  of  a  general  election,  and  in  such 
case  the  vacancy  cannot  be  filled  at  that  election.  A  vacancy  may  occur 
exactly  three  months  from  a  general  election  or  over  three  months  there- 
from, and  in  those  cases  it  may  be  filled  at  that  election.  Accordingly,  it 
follows  that  a  vacancy  occurring  in  the  office  of  justice  of  the  Supreme  Court 
on  Aug.  3,  1896,  was  properly  filled  at  a  general  election  held  on  Nov.  3,  1896. 
People  V.  Goodrich,  [1904]  92  App.  Div.  445,  87  N.  Y.  S.  114,  affirmed  (1904) 
180  N.  Y.  522,  72  N.  E.  1148. 

Meaning  of  "  in  session/' —  The  words  "  in  session,"  as  used  in  this  section, 
"  indicate  a  present  acting  or  being  of  the  senate  as  a  body."  Accordingly, 
when  the  sittings  are  terminated  by  a  long  adjournment,  and  the  actual 
meetings  of  the  body  are  thus  interrupted  although  the  session  is  continued, 
the  senate  is  not  "  in  session  "  within  the  intent  and  meaning  of  the  con- 
stitutional section  under  review,  and  an  appointment  made  by  the  governor 
during  such  an  adjournment  is  valid.  People  v.  Fancher,  (1872)  60  N.  Y. 
288.  In  that  case  this  was  said :  "  The  constitution,  designed  for  practical 
purposes,  had  respect  to  realities,  and  was  not  dealing  with  fictions  or  a  con- 
structive condition  of  things.  It  had  respect  to  a  senate  actually  and  duly 
convened,  and  in  readiness  to  act  upon  the  nominations  of  the  governor  and 
the  transaction  of  other  business  pertaining  to  that  body,  and  not  to  a  con- 
structive session  of  a  body  not  actually  or  potentially  existing.  It  was  not 
intended  for  a  condition  of  things  when  as  in  this  case,  the  senate  was  not 
actually  convened,  and  when  it  was  not  to  convene  for  months  to  come,  and 
when  a  call  of  the  executive  would  be  necessary  to  enable  that  body  to  advise 
in  reference  to  the  nominations.  It  is  not  intended  to  intimate  an  opinion 
beyond  this  case.  Although  the  provision  applies  to  all  sessions,  the  framers 
of  the  constitution  only  had  in  mind  the  annual  sessions  of  the  senate  as 
a  constitutional  branch  of  the  l^islature  which  are  ordinarily  and  substan- 
tially continuous,  are  not  of  long  duration,  and  the  terms  they  have  used 
are  more  peculiarly  applicable  to  the  condition  of  things  during  such  session. 
It  was  not  contemplated  that  an  extraordinary  occasion  would  arise  when 
the  senate  as  an  independent  body  would  be  in  session  for  weeks  at  a  time 
at  intervals  and  continuing  their  session  by  long  adjournments  during  the 
year.  It  is  very  palpable  that  it  is  not  the  intent  of  the  constitution  that 
the  senate  should  be  regarded  as  '  in  session '  during  these  long  adjourn- 
ments, or  that  any  such  constructive  session  or  sitting  should  deprive  the 
governor  of  the  right  to  fill  the  vacancy  or  the  people  of  the  services  of  a 
justice  of  the  Supreme  Court." 

§  5.  Certain  city  courts  abolished. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the 
Superior  Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  clerks  of  the  several  counties  in 
which  said  courts  now  exist ;  and  all  actions  and  proceedings  then 
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pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  terms  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court ; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme  Court 
by  the  electors  of  the  judicial  districts  in  which  they  respectively 
reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished  shall  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common  Pleas 
for  the  City  and  County  of  New  York  and  the  Superior  Court  of 
Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such  manner  and 
by  such  Justice  or  Justices  as  the  Appellate  Divisions  in  the 
respective  departments  which  include  New  York  and  Buffalo  shall 
direct,  unless  otherwise  provided  by  the  Legislature. 

Judiciary  Article,  1869,  Art.  VI,  §  12;  amended  in  1880;  amended,  Const. 
1894,  Art.  VI,  §  6. 

Exclusiveness  of  appellate  jurisdiction  conferred. —  The  jurisdiction  con- 
ferred on  the  Appellate  Division  by  that  part  of  section  2  of  this  article, 
which  provides  that  "  the  Appellate  Division  shall  have  the  jurisdiction  now 
exercised  by  the  supreme  court  at  its  general  terms  and  by  the  general  terms 
of  the  court  of  common  pleas  for  the  City  and  County  of  New  York,  the 
Superior  Court  of  the  City  of  New  York,  the  Superior  Court  of  Buffalo  and 
the  City  [Court]  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature,"  is  exclusive  of  the  appeals  expressly  provided 
for  by  that  part  of  this  section  which  stipulates  that  "  appeals  from  inferior 
and  local  courts  now  heard  in  the  court  of  common  pleas  for  the  City  and 
County  of  New  York  and  the  Superior  Court  of  Buffalo,  shall  be  heard  in 
the  supreme  court  in  such  manner  and  by  such  justice  or  justices  as  the 
Appellate  Divisions  in  the  respective  departments  which  include  New  York 
and  Buffalo  shall  direct,  unless  otherwise  provided  by  the  legislature."  The 
provision  of  this  section,  just  quoted,  indicates  that  the  appellate  jurisdic- 
tion cast  directly  upon  the  Appellate  Division  by  section  2  does  not  include 
appeals  under  the  provision  of  this  section,  but  is  to  be  construed  as  referring 
to  appeals  from  determinations  in  the  General  Terms  of  the  courts  respectively 
mentioned  in  that  section,  and  determinations,  if  any,  not  within  the  category 
of  appeals  from  the  "  local  and  inferior  courts  "  above  referred  to.  Leach  v. 
Auwell,  (1912)  154  App.  Div.  170,  138  N.  Y.  S.  975.  See  also  Gersman  v. 
Levy,  (1908)  126  App.  Div.  83,  110  N.  Y.  S.  236;  Manheim  v.  Seitz,  (1899) 
36  App.  Div.  352,  55  N.  Y.  S.  321;  Boechat  v.  Brown,  (1896)  9  App.  Div. 
369,  41  N.  Y.  S.  467.  Accordingly,  it  seems  that  section  310  of  the  Municipal 
Court  Act  of  the  city  of  New  York,  empowering  the  Appellate  Division  of 
the  second  department  to  authorize  appeals  from  the  Municipal  Court  to 
be  held  before  justices  designated  by  it,  and  to  be  known  as  the  Appellate 
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Term  in  the  second  department,  is  not  within,  and  therefore  not  violative 
of  section  2  of  this  article  of  the  constitution,  but  is  within  the  provision 
of  the  above  action.  Leach  v.  Auwell,  (1912)  164  App.  Div.  170,  138  N.  Y.  S. 
975.  See  also  Greenwald  v.  Weir,  (1909)  131  App.  Div.  668,  116  N.  Y.  S.  172. 
And  see  Art.  6,  §  2.  In  Gersman  v.  Levy,  supra,  the  court  said:  "The 
defendants  appeal  from  orders  of  the  appellate  term  dismissing  their  separate 
appeals  from  a  judgment  of  the  city  court,  and  from  an  order  denying  motion 
for  a  new  trial.  The  motions  to  dismiss,  of  course,  originated  at  the  appel- 
late term.  We  are  without  jurisdiction  to  entertain  the  appeals.  Appeals 
to  the  Supreme  Court  from  the  city  court  are  heard  in  this  department  by 
justices  designated  for  that  purpose  under  the  authority  of  section  6,  article  6 
of  the  constitution,  the  term  at  which  such  appeals  are  heard  being  known 
as  the  appellate  term.  From  that  term  there  is  no  appeal,  except  such  as  is 
allowed  by  statute." 

Practice  upon  transfer  of  case. —  Apparently,  the  practice  in  a  case  trans- 
ferred to  the  Supreme  Court  from  a  court  abolished  under  this  section  was 
required  to  conform  to  that  of  the  Supreme  Court.  Thus,  in  an  action 
originally  in  the  Superior  Court  of  the  city  of  New  York,  upon  the  abolition 
of  that  court  the  plaintiff,  to  secure  a  hearing,  was  required  to  comply  with 
Rule  8  of  the  Appellate  Division  and  (file  a  note  of  issue  with  the  clerk  of  Part 
3  of  the  Special  Term  in  the  first  judicial  district  at  least  twenty  days  before 
the  first  Monday  of  January,  1896.  Finelite  v.  Darian,  (189'7)  14  App.  Div. 
126,  43  N.  Y.  S.  446. 

§  6.  Circuit  courts  and  courts  of  oyer  and  terminer  aJbolished. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of  December,  one  thousand  eight  hun- 
dred and  ninety-five.  All  their  jurisdiction  shall  thereupon  be 
vested  in  the  Supreme  Court,  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  Any  Justice  of  the  Supreme 
Court,  except  as  otherwise  provided  in  this  article,  may  hold  court 
in  any  county. 

Const.  1894,  Art.  VI,  §  6. 

Necessity  for  order  of  transfer. —  This  constitutional  provision  is  "a  self 
executing  mandate  and  it  was  not  intended  that  it  should  be  put  into  opera- 
tion through  any  inferior  instrumentality."  Hence,  it  authorized,  without  any 
order  of  transfer  having  been  made,  the  continuation,  at  a  Trial  Term  of  the 
Supreme  Court  on  the  first  day  of  January,  1896,  of  the  trial  of  an  indict- 
ment for  murder,  which  had  been  begun  in  the  Court  of  Oyer  and  Terminer. 
People  V.  Hoch,   (1896)    150  IST.  Y.  291,  44  N.  E.  976. 

Assignment  of  justice  of  one  department  to  term  in  another  department.—* 
The  provision  of  article  6,  section  2,  giving  the  justices  of  the  Appellate 
Division  in  each  department  the  power  to  assign  the  justices  in  the  depart- 
ments to  hold  Special  Terms  of  court  therein  obviously  limits  the  justices 
of  a  department  to  the  assignment  of  the  Supreme  Court  justices  of  that 
department  and  gives  them  no  jurisdiction  in  this  particular  over  the 
justices  of  other  departments.  Where,  however,  the  justices  of  one  depart- 
ment have  undertaken  to  assign  to  duty  therein  a  justice  of  another  depart- 
ment, that  assignment  should  be  treated  as  an  invitation,  which  the  justice 
by  virtue  of  this  section  is  at  liberty  to  accept  or  decline.  People  v.  Herr- 
mann, (1896)   149  N.  Y.  190,  43  N.  E  546. 
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§  7.  Court  of  appeals;  jvdges,  terms,  quorum,  etc. 
Reporter,  clerk,  etc. 

Expedition    of    business;    designation    by    governor   of 
supreme  court  juistices  to  serve  as  associate  judges. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the 
chief  judge  and  associate  judges  now  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terms,  and  their 
successors,  who  shall  be  chosen  by  the  electors  of  the  Stata  The 
official  terms  of  the  chief  judge  and  associate  judges  shall  be  four- 
teen years  from  and  including  the  first  day  of  January  next  after 
their  election.  Five  members  of  the  court  shall  form  a  quorum, 
and  the  concurrence  of  four  shall  be  necessary  to  a  decision.  The 
court  shall  have  power  to  appoint  and  to  remove  its  reporter, 
clerk  and  attendants.  Whenever  and  as  often  as  a  majority  of 
the  judges  of  the  Court  of  Appeals  shall  certify  to  the  Governor 
that  said  court  is  unable,  by  reason  of  the  accumulation  of  causes 
pending  therein,  to  hear  and  dispose  of  the  same  with  reasonable 
speed,  the  Governor  shall  designate  not  more  than  four  justices  of 
the  Supreme  Court  to  serve  as  associate  judges  of  Court  of 
Appeals.  The  justices  so  designated  shall  be  relieved  from  their 
duties  as  justices  of  the  Supreme  Court  and  shall  serve  as  asso- 
ciate judges  of  the  Court  of  Appeals  until  the  causes  undisposed 
of  in  said  court  are  reduced  to  two  hundred,  when  they  shall 
return  to  the  Supreme  Court.  The  Governor  may  designate  jus- 
tices of  the  Supreme  Court  to  fill  vacancies.  No  justice  shall 
serve  as  associate  judge  of  the  Court  of  Appeals  except  while 
holding  the  office  of  Justice  of  the  Supreme  Court,  and  no  more 
than  seven  judges  shall  sit  in  any  case. 

Const.  1846,  Art.  VI,  §  2;  amended.  Judiciary  Article,  1869,  Art.  VI,  §  2; 
amended.  Const.  1894,  Art.  VI,  §  7;  amended  in  1899.  See  also  Judiciary 
Article,  1869,  Art.  VI,  §  4;  amendment  of  1872,  §  28;  amendment  of  1888,  §  6. 

§  8.  Vacancies  in  court  of  appeals. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next  gen- 
eral election  happening  not  less  than  three  months  after  such 
vacancy  occurs ;  and  until  the  vacancy  shall  be  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
*  Senate  shstU  be  in  session  or  if  not  in  session  the  Governor,  may 
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fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a 
temporary  appointment  of  Associate  Judge  shall  be  made  in  like 
manner;  but  in  such  case  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  Judge  any  longer 
than  until  the  expiration  of  his  appointment  as  Chief  Judge. 
The  powers  and  jurisdiction  of  the  court  shall  not  be  suspended 
for  want  of  appointment  or  election,  when  the  number  of  Judges 
is  sufficient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  December 
next  after  the  election  at  which  the  vacancy  shall  be  filled. 

Const.  1846,  Art.  VI,  §  13;  amended,  Judiciary  Article,  1869,  Art.  VI,  8  3; 
amended,  Const.  1894,  Art.  VI,  §  8.    See  also  Const.  1821,  Art.  IV,  §  7. 

Purpose  of  "three  months"  rule. —  Prior  to  the  adoption  in  1869  of  the 
"  three  months "  limitation  on  elections  now  contained  in  this  section  and 
in  section  4  of  this  article,  when  the  office  of  a  justice  became  vacant  before 
the  expiration  of  his  term  of  office,  the  vacancy  was  to  be  supplied  by  the 
electors  at  the  next  general  election  of  judges  even  though  the  vacancy 
should  occur  at  so  late  a  day  that  no  notice  that  the  justice  was  to  be 
chosen  at  the  election  could  be  given  by  the  secretary  of  state  or  other  officer 
pursuant  to  the  statute.  People  v.  Cowles,  (1866)  13  N.  Y.  350.  See  also 
People  V.  Potter,  (1872)  47  N.  Y.  375;  Markland  v.  Scully,  (1911)  146  App. 
Div.  350,  131  N.  Y.  S.  364.  Therefore,  as  a  possibility  was  perceived,  that, 
unknown  to  the  mass  of  the  electors,  an  inconsiderable  number  of  them  might 
exercise  the  right  and  perform  the  duty  to  which  all  should  be  called,  and 
that  a  few  votes  cast  without  general  notice  might  choose  an  incimibent  for 
the  vacant  office,  this  "  three  months  "  rule  was  enacted.  People  v.  Potter, 
(1872)  47  N.  Y.  376.  See  also  Markland  v.  Scully,  (1911)  146  App.  Div.  350, 
131  N.  Y.  S.  364.     And  see  Art.  6,  §  4. 


§  9.  Jurisdiction  of  court  of  appeals. 

II' 

r;  After  the  last  day  of  December,  one  thousand  eight  hundred 

and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 

,      where  the  judgment  is  of  death,  shall  be  limited  to  the  review  of 

iar;      questions   of  law.       No  unanimous   decision   of  the  Appellate 

V      Division  of  the  Supreme  Court  that  there  is  evidence  supporting 

or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by 

the  court,  shall  be  reviewed  by  the  Court  of  Appeals.     Except 

p ,:     where  the  judgment  is  of  death,  appeals  may  be  taken,  as  of  right, 

.|,      to  said   court   only   from   judgments   or    orders   entered   upon 

(rp:     decisions  of  the  Appellate  Division  of  the  Supreme  Court,  finally 

^:     determining  actions  or  special  proceedings,  and  from  orders  grant- 


(;,^  ing  new  trials  on  exceptions,  where  the  appellants  stipulate  that 
t  tt  upon  affirmance  judgment  absolute  shall  be  rendered  against  them. 
^i]     The  Appellate  Division  in  any  department  may,  however,  allow 

Digitized  by  VjOOQIC 


424    CONSTITUTION  OF  STATE  OF  NEW  \ORK 


Art.  VI,  §  9  Court  of  Appeals 


an  appeal  upon  any  question  of  law  which,  in  its  opinion,  ought 
to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made  or 
judgments  rendered  by  any  General  Term  before  the  last  day  of 
December,  one  thousand  eight  hundred  and  ninety-five,  but 
appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

Const.  1894,  Art.  VI,  §  9. 

J.  In  general,  424* 
II.   Review  of  unanimous  decision  as  to  sufficiency  of  evidence,  42S. 
III.   Appeals  as  of  right,  4:29. 
i.    Generalliif  429. 

2.  Appeal  from  final  judgment  or  order,  429. 
.  3.   Appeal  from,  order  granting  new  trial  on  exceptions,  431. 
IV.  Appeal  Jyy  permission,  434. 


1.  In  General. 

Original  jurisdiction  of  Court  of  Appeals. —  The  Court  of  Appeals  has  no 
original  jurisdiction,  but  is  limited  by  this  section  to  the  review  of  determi- 
nations of  other  courts.  Wherefore,  the  Court  of  Appeals  has  no  power,  on 
original  motion,  to  order  the  filing  nimc  pro  tunc  of  an  attorney's  oath  for 
the  purpose  of  registration  imder  chapter  165  of  the  Laws  of  1898.  In  re 
Caruthers,   (1899)    158  N.  Y.  131,  62  N.  E.  742. 

Additional  statutory  jurisdiction.-—  This  section  does  not,  in  regtilating  the 
jurisdiction  of  the  Court  of  Appeals  and  in  providing  that  further  restric- 
tions may  be  imposed  by  the  legislature,  impliedly  prohibit  the  conferment 
on  that  court  of  additional  jurisdiction  not  expressly  denied  by  it.  "  It  was 
never  supposed  that  there  was  anything  in  the  constitution  to  prohibit  the 
legislature  from  enlarging  the  jurisdiction  of  this  court  and  extending  it 
to  new  cases  from  time  to  time  as  it  thought  proper,  save  only  in  those 
special  cases  enumerated  in  the  article,  which  are  expressly  withdrawn  from 
review.  Wherefore,  the  legislature  has  the  power  to  enact  a  statute  (such 
as  Laws  of  1895,  ch.  601,  §  20),  the  effect  of  which  is  to  provide  for  a  final 
review  in  the  Court  of  Appeals  of  a  judgment  or  order  made  by  a  city 
magistrate  of  the  city  of  New  York  convicting  a  party  as  a  disorderly 
person,  not  theretofore  reviewable  in  that  court.  People  v.  CuUen,  (1897) 
153  N.  Y.  629,  47  N.  E.  894,  44  L.  R.  A.  420,  reversing  17  App.  Div.  635, 
45  N".  Y.  S.  1146.  Since,  however,  it  is  provided  that  appeals  may  be  taken 
as  of  right  only  from  judgments  or  orders  of  the  Appellate  Division  finally 
determining  actions  or  special  proceedings,  and  from  orders  granting  new 
trials  on  exceptions  where  a  stipulation  for  judgment  absolute  on  affirmance 
is  made,  a  statute  (ch.  724,  Laws  of  1905)  allowing  an  appeal  from  an  order 
or  judgment  not  final  is  void.  In  re  Simmons,  (1912)  206  N.  Y.  677,  100 
N.  E.  455,  dismissing  appeal,  152  App.  Div.  603,  137  N.  Y.  S.  339. 

Restriction  of  right  of  appeal. —  "It  is  competent  for  the  legislature  to 
deny  the  right  of  appeal  to  the  Court  of  Appeals  in  any  class  or  classes  of 
actions  in  its  discretion,  the  only  restriction  upon  the  legislative  power 
being  that  the  right  shall  not  be  made  to  depend  upon  the  amount  involved." 
Per  Andrews,  Ch.  J.,  in  Sciolina  v.  Erie  Preserving  Co.,   (1896)    161  N.  Y. 
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50,  46  N.  E.  371;  Terwilliger  v.  Browning-King  &  Co.,  (1913)  207  N.  Y.  479, 
101  N.  E.  463,  dismissing  appeal  152  App.  Div.  552,  137  N.  Y.  S.  572; 
Szuchy  V.  Hillside  Coal,  etc.,  Co.,  (1896)  150  N.  Y.  219,  44  N.  E.  974,  dis- 
missing appeal,  2  App.  Div.  216,  37  N.  Y.  S.  457;  Croveno  v.  Atlantic  Ave. 
R.  Co.,  (1896)  160  N.  Y.  225,  44  N.  E.  968,  dismissing  appeal  6  App.  Div.  62, 
38  N.  Y.  S.  1142.  See  also  People  v.  Johnston,  (1907)  187  N.  Y.  319,  79  N.  E. 
1018,  dismissing  appeal  112  App.  Div.  812,  99  N.  Y.  S.  411.  Wherefore, 
the  amendment  to  section  191  of  the  Code  of  Civil  Procedure,  by  chapter  559, 
Laws  of  1896,  prohibiting  appeals  as  of  right  to  the  Court  of  Appeals  from 
judgments  of  affirmance  in  actions  for  a  personal  injury,  when  the  decision 
of  the  Appellate  Division  of  the  Supreme  Court  is  unanimous,  is  a  valid 
exercise  of  the  legislative  power.  Sciolina  v.  Erie  Preserving  Co.,  (1896) 
161  N.  Y.  60,  45  N.  E.  1134;  Croveno  v.  Atlantic  Ave.  R.  Co.,  (1896)  160 
N.  Y.  225,  44  N.  E.  968,  dismissing  appeal   5  App.  Div.  62,  38  N.  Y.  S.  1142. 

Jurisdiction  to  review  division  of  state  into  senate  and  assembly  districts. 
—  The  Court  of  Appeals,  by  virtue  of  its  power  to  review  an  order  of  the 
Appellate  Division  finally  determining  a  special  proceeding,  has  jurisdiction 
on  appeal  of  a  proceeding  involving  a  review  of  a  legislative  division  of  the 
state  into  senate  and  assembly  districts.  Sherril  v.  O'Brien,  (1907)  188 
N.  Y.  185,  81  N.  E.  124,  117  A.  S.  R.  841,  reversing  114  App.  Div.  290,  101 
N.  Y.  S.  1137. 

Scope  of  review  in  capital  case. —  Since  in  capital  cases  the  jurisdiction  of 
the  Court  of  Appeals  is  not  limited  to  a  review  of  questions  of  law,  that 
court  may  grant  a  new  trial  in  such  a  case  where  it  appears  that  incompetent 
or  immaterial  statements  calculated  to  injure  the  defendant  were  admitted  in 
evidence.  This  may  be  done  although  the  jury  was  instructed  to  disregard 
the  objectionable  evidence  and  the  evidence  itself  was  stricken  from  the  record. 
People  V.  Conrow,  (1911)  200  N.  Y.  356,  93  N.  E.  943. 

Criminal  case. —  In  a  criminal  case  wherein  the  judgment  is  not  of  death, 
the  Court  of  Appeals  has  no  jurisdiction  to  review  questions  of  facts,  being 
expressly  restricted  by  this  section  to  a  consideration  of  questions  of  law. 
People  V.  Helmer,  (1898)  154  N.  Y.  596,  49  N.  E.  249,  reversing  13  App.  Div. 
426,  43  N.  Y.  S.  642;  People  v.  Ledwon,  (1897)  153  N.  Y.  10,  46  N.  E.  1046, 
reversing  16  Misc.  280,  36  N.  Y.  S.  782.  See  also  People  v.  Shattuck,  (1909) 
194  N.  Y.  424,  87  N.  E.  775,  affirming  126  App.  Div.  924,  111  N.  Y.  S.  1135. 

Appeal  for  clemency. —  Where,  upon  the  trial  of  a  defendant  indicted  for 
murder,  thpre  is  evidence  sufficient  to  sustain  a  verdict  convicting  the  defend- 
ant of  murder  in  the  first  cTegree,  the  judgment  of  conviction  must  be  affirmed. 
The  fact  that  there  are  circumstances  in  the  case  which  tend  to  lessen  the 
moral  guilt  of  the  defendant  and  should  relieve  him  from  suffering  the 
extreme  penalty  of  the  law,  cannot  be  taken  into  consideration  by  the  Court 
of  Appeals.  Such  facts  and  circiunstances  must  be  submitted,  on  an  appeal 
for  clemency,  to  the  governor  of  the  state,  to  whose  judgment,  under  article 
4,  section  5,  the  whole  subject  is  confided.  People  v.  Broncado,  (1907)  188 
N.  Y.  150,  80  N.  E.  935. 


II.  Review  op  Unanimous  Decision  as  to  Suppioibncy  of 

Evidence. 

Purpose  of  provision. —  The  provision  that  "no  unanimous  decision  of  the 
Appellate  Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by  the  court, 
shall  be  reviewed  by  the  Court  of  Appeals,"  was  inserted  in  order  to  relieve 
the  latter  court  of  the  burden  of  determining  individual  rights  and  to  restrict 
its  labors  to  its  proper  function  of  declaring  and  settling  the  law.  "The 
constitutional  convention  clearly  entertained  the  opinion  that  the  continued 
existence  of  the  Court  of  Appeals  was  justified  only  by  the  necessity  that 
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some  tribunal  should  exist  with  supreme  power  to  authoritatively  declare  and 
settle  the  law  uniformly  throughout  the  state.  That  court  was  continued,  not 
that  individual  suitors  might  secure  their  rights,  but  that  the  law  should  be 
uniformly  settled,  to  the  end  that  the  people  might  understand  the  principles 
which  regulated  their  dealings  and  conduct  and  thus,  if  possible,  avoid  liti- 
gation. It  was  that  necessity  alone  which  induced  the  adoption  of  the  pro- 
visions for  a  second  appeal,  and  the  continuance  of  a  single  court  to  finally 
determine  such  principles."  Reed  v.  McCord,  (1889)  160  N.  Y.  330,  64  N.  E. 
737,  affirming  18  App.  Div.  381,  46  N.  Y.  S.  407;  People  v.  Barker,  (1897)  152 
N.  Y.  417,  46  N".  E.  875,  reversing  6  App.  Div.  356,  39  N.  Y.  S.  682. 

Applicability  of  provision  to  special  proceeding. —  A  unanimous  decision  of 
the  Appellate  Division  that  there  is  evidence  supporting  a  finding  of  fact  or  &n 
undirected  verdict  is  conclusive  as  well  in  special  proceedings  as  in  actions. 
''This  must  be  the  true  construction  unless  the  makers  of  the  constitution 
intended  to  discriminate  in  favor  of  orders  in  special  proceedings  and  against 
judgments  in  actions,  by  allowing  the  evidence  to  be  reviewed  in  the  former 
but  not  in  the  latter.  If  any  discrimination  were  to  be  made,  is  it  reason- 
able to  suppose  that  it  would  have  been  in  favor  of  the  class  of  least 
importance,  or  that  special  proceedings  would  have  been  treated  as  more 
sacred  than  judgments  ?  There  is  no  evidence  of  any  intention  to  discriminate, 
for  actions  and  special  proceedings  are  both  placed  on  the  same  footing.  They 
are  treated  alike  in  all  respects."  Per  Vann,  J.,  in  People  v.  Barker,  (1897) 
152  N.  Y.  417,  46  N.  E.  875,  reversing  6  App.  Div.  356,  39  N.  Y.  S.  682;  People 
V.  Barker,  (1898)  165  N.  Y.  322,  49  N.  E.  884,  dismissing  appeal,  21  App.  Div. 
639,  47  N.  Y.  8.  1145.  Thus,  this  restriction  is  applicable  to  an  order  of 
affirmance  in~a  statutory  proceeding  to  review  an  assessment,  in  which  a 
trial  de  novo  has  been  had  at  Special  Term,  upon  new  evidence,  as  to  the 
value  of  property  involved,  resulting  in  a  confirmation  of  the  assessment  and 
a  dismissal  of  the  writ  of  certiorari.  People  v.  Barker,  (1897)  152  N.  Y.  417, 
46  N.  E.  875,  reversing  6  App.  Div.  356,  39  N.  Y.  S.  682. 

Criminal  case. —  *'  The  constitutional  provision  that  no  unanimous  decision 
of  the  appellate  division  of  the  supreme  court  that  there  is  evidence  support- 
ing or  tending  to  sustain  a  finding  of  fact  or  a  verdict  shall  be  reviewed  by 
the  Court  of  Appeals  (Constitution,  article  6,  section  9)  is  unqualified  in  its 
language  and  precludes  a  review  thereof  by  the  court  of  appeals  in  criminal 
as  well  as  in  civil  cases."  People  v.  Thompson,  (1910)  198  N.  Y.  396,  91 
N.  E.  838,  affirming  136  App.  Div.  911,  120  N.  Y.  S.  1141;  People  v.  Maggiore, 
(1907)  189  N.  Y.  514,  81  N.  E.  775,  affirming  119*App.  Div.  284,  104  N.  Y.  S. 
526.  See  also  People  v.  Ekerold,  (1914)  211  N.  Y.  386,  105  N.  E.  670, 
L.  R.  A.  1915D  223,  Ann.  Cas.  1916C  552,  affirming  160  App.  Div.  930,  146 
N.  Y.  S.  1137. 

Effect  of  mode  of  raising  question  as  to  supporting  evidence. —  "It  is 
immaterial  how  the  question  as  to  whether  thero  is  any  evidence  tending  to 
sustain  a  verdict  is  raised.  The  constitutional  provision  is  equally  pro- 
hibitive whether  the  question  is  presented  by  a  motion  to  discharge  the 
defendant,  for  a  new  trial,  or  in  arrest  of  judgment."  People  v.  Thompson, 
(1910)  198  N.  Y.  396,  91  N.  E.  838,  affirming  136  App.  Div.  911,  120  N.  Y.  S. 
1141;  Cronin  v.  Lord,  (1899)  161  N.  Y.  90,  55  N.  E.  397,  affirming  16  App.  Div. 
625,  44  N.  Y.  S.  1141.  The  denial  of  a  motion  for  a  nonsuit  based  upon  the 
insufficiency  of  evidence  is  not  reviewable  by  the  Court  of  Appeals  wtiere  the 
Appellate  Division  has  unanimously  decided  that  there  was  evidence  to  sustain 
the  verdict.  Szuchy  v.  Hillside  Coal,  etc.,  Co.,  (1896)  150  N.  Y.  219,  44  N.  E. 
974,  dismissing  appeal  2  App.  Div.  216,  37  N.  Y.  S.  457. 

Meaning  of  unanimous. —  An  affirmance  by  the  Appellate  Division,  when 
ordered  with  the  concurrence  of  all  the  justices  sitting,  is  unanimous  within 
the  meaning  of  this  section.  Keyes  v.  Smith,  183  N".  Y.  376,  76  N.  E.  473, 
affirming  94  App.  Div.  614,  88  N.  Y.  S.  1105.  In  such  a  case,  too,  the  aflSrm- 
ance  is  imanimous,  although  some  of  the  justices  concurred  in  the  result 
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reached  only.  McArdell  v.  Olcott,  (1907)  189  N.  Y.  368,  82  N.  E.  161, 
affirming  104  App.  Div.  263,  93  N.  Y.  S.  799.  The  provision  of  section  2  of 
this  article,  that  in  each  department  of  the  Appellate  Division  four  justices 
shall  constitute  a  quorum,  in  effect  confers  upon  four  justices  the  powers 
with  which  the  Appellate  Division  is  invested.  A  unanimous  decision  by  a 
quorum  of  four  justices,  is,  therefore,  a  unanimous  decision  within  the  mean- 
ing of  this  section.  Harroun  v.  Brush  Electric  Light  Co.,  (1897)  152  N.  Y.  212, 
46  N.  E.  291,  36  L.  R.  A.  615,  dismissing  appeal  12  App.  Div.  126,  42  N.  Y.  S. 
716.  Apparently,  too,  where  one  of  the  justices  hearing  the  argument  of  a 
case  dies  before  its  determination,  a  decision  in  which  all  the  remaining 
justices  concur  is  unanimous.  Warn  v.  New  York  Cent.,  etc.,  R.  Co.,  (1900) 
163  N.  Y.  525,  57  N.  E.  742;  McDonnell  v.  New  York  Cent.,  etc.,  R.  Co.,  169 
N.  Y.  524,  63  N.  E.  1127,  dismissing  appeal  35  App.  Div.  147,  54  N.  Y.  S.  747. 
But  a  decision  in  a  case  cannot  be  regarded  as  unanimous  where  one  of 
the  ju«tices  sitting  did  not  vote.  Warn  v.  New  York  Cent.,  etc.,  R.  Co.,  163 
N.  Y.  525,  57  N.  E.  742.  See  also  Wangner  v.  Grimm,  (1902)  169  N.  Y.  421, 
62  N.  E.  569,  affirming  53  App.  Div.  626,  65  N.  Y.  S.  1134. 

Amendment  of  order  to  show  unanimity. —  When  the  order  and  judgment 
entered  upon  a  decision  do  not  show  that  it  was  unanimous,  the  Appellate 
Division,  at  a  subsequent  term,  although  composed  in  part  of  different  justices, 
may,  upon  proper  and  sufficient  evidence  of  the  fact,  amend  the  order  and 
judgment  so  as  to  show  that  the  decision  was  unanimous.  McArdell  v.  Olcott, 
( 1907)   189  N.  Y.  368,  82  N.  E.  161,  affirming  104  App.  Div.  263,  93  N.  Y.  S.  799. 

Range  of  facts  covered  by  decision. —  A  unanimous  decision  of  the  Appel- 
late Division  that  there  is  evidence  tending  to  sustain  a  finding  of  fact  or 
a  verdict  not  directed  by  the  court  is  absolutely  binding  and  precludes  the 
Court  of  Appeals  from  reviewing  that  question  with  respect  to  any  fact 
involved,  whether  expressly  so  or  by  implication.  Le  Gendre  v.  Scottish 
Union,  etc.,  Ins.  Co.,  (1906)  183  N.  Y.  392,  76  N.  E.  472,  dismissing  appeal, 
108  App.  Div.  367,  95  N.  Y.  S.  1141;  Alcock  v.  Davitt,  (1904)  179  N.  Y.  9, 
71  N.  E.  264,  reversing  84  App.  Div.  632,  82  N.  Y.  S.  1093;  People  v.  Barker, 
(1897)  152  N.  Y.  417,  46  N.  E.  875,  reversing  6  App.  Div.  356,  39  N.  Y.  S. 
682;  People  v.  Barker,  (1898)  155"  N.  Y.  322,  49  N.  E.  884,  dismissing  appeal, 
21  App.  Div.  629,  42  N.  Y.  S.  1131;  Marden  v.  Dorthy,  (1899)  160  N.  Y.  39, 
64  N.  E.  726,  46  L.  R.  A.  694,  affirming  12  App.  Div.  188,  42  N.  Y.  S.  827. 
Thus,  an  order  of  the  Appellate  Division  dismissing  a  writ  of  certiorari  and 
unanimously  affirming  the  proceedings  before  a  police  commissioner  dismiss- 
ing a  policeman  from  the  department  necessarily  includes  a  decision  that  there 
was  evidence  supporting,  or  tending  to  sustain,  the  finding  of  the  commis- 
sioner that  the  relator  was  guilty  of  the  charges  made  against  him^  Where- 
fore, the  question  whether  there  is  evidence  supporting  the  facts  involved 
in  that  case  cannot  be  reviewed  by  the  Court  of  Appeals.  People  v.  Bingham, 
( 1912)  205  N.  Y.  168,  98  N.  E.  384,  affirming  132  App.  Div.  345,  116  N.  Y.  S. 
1041.  .Nor  can  a  imanimous  decision  that  there  is  evidence  supporting  a 
finding  of  fact  be  reviewed  for  the  purpose  of  adding  to  the  facts  found. 
Jacobson  v.  Brooklyn  Lumber  Co.,  184  N.  Y.  153,  76  N.  E.  1075,  reversing 
101  App.  Div.  609,  92  N.  Y.  S.  1130;  Marden  v.  Dorthy,  (1899)  160  N.  Y.  39, 
64  N.  E.  726,  46  L.  R..A.  694,  affirming  12  App.  Div.  188,  42  N.  Y.  S.  827. 
Thus,  where  the  Appellate  Division  has  unanimously  affirmed  a  finding  of 
the  trial  court  that  the  signature  of  the  plaintiff  in  a  case  to  a  certain  deed 
was  procured  by  trick  or  artifice,  the  Court  of  Appeals  has  no  power  to 
find  the  further  fact  that  the  plaintiff  was  guilty  of  negligence  in  signing. 
Marden  v.  Dorthy,  supra.  An  exception  to  the  rule  is  not  warranted  by  the 
fact  that  the  plaintiffs,  in  an  action  decided  before  the  re-enactment  of 
section  1023  of  the  Code  of  Civil  Procedure,  did  not  have  an  opportunity  to 
obtain  at  Special  Term  a  ruling  upon  additional  facts  which  they  deemed 
established  by  the  evidence.    Jacobson  v.  Brooklyn  Lumber  Co.,  supra. 
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Examination  of  pleadings. —  This  section  does  not  prohibit  an  examination 
by  the  Court  of  Appeals  of  the  pleadings  in  a  case  and  that  court  may  make 
such  an  examination  for  the  purpose  of  ascertaining  whether  there  are  facts 
admitted  by  the  parties  which  sustain  the  judgment  in  the  case,  even  though, 
the  decision  of  the  Appellate  Division  therein  was  unanimous.  "  The  consti- 
tution does  not  in  terms  or  otherwise  prohibit  an  examination  of  the  pleadings 
to  ascertain  what  facts  are  admitted  thereby.  .  .  .  The  pleadings  cure  a  part 
of  the  judgment  roll,  and  the  admissions  therein  can  always  be  read  in 
connection  with  the  decision  of  the  court  or  the  report  of  the  referee  upon 
the  i>BSues,  and  they  should  be  so  read  by  this  court  to  ascertain  whether  the 
facts  so  admitted  and  found  sustain  the  judgment.  ...  It  is  the  evidence 
and  the  proceedings  on  the  trial  that  the  court  will  not  examine  to  ascertain 
whether  there  are  facts  not  found  which  rest  on  imdisputed  evidence  or  facts 
found  which  are  unsupported  by  any  evidence."  Jacobson  v.  Brooklyn  Ltunber 
Co.,  (1906)  184  N.  Y.  152,  76  N.  E.  1075,  101  App.  Div.  609,  92  N.  Y.  S.  1130; 
Rodgers  v.  Clement,  162  N.  Y.  422,  56  N.  E.  901,  76  A.  S.  R.  342. 

Necessity  of  statement  of  facts  found  supported  by  evidence. —  '^The  effect 
of  a  unanimous  judgment  or  order  of  affirmance  is  a  decision  that  there  is 
evidence  supporting  the  findings  of  fact  as  expressed  or  necessarily  implied. 
We  do  not  think  it  is  necessary  for  the  Appellate  Division  to  specify  what 
findings  of  fact  are  sustained  by  evidence,  when  it  intends  to  sustain  them  alL 
Such  a  course  would  make  its  decision  cumbersome  and  inconvenient.  Nor 
do  we  r^ard  it  as  necessary  for  that  court  to  repeat  the  language  of  the 
constitution  and  apply  it  generally  to  all  the  findings  of  fact.  A  unanimous 
affirmance  of  the  judgment  or  order  appealed  from  necessarily  affirms  all 
the  findings  of  fact,  whether  expressed  or  not,  that  are  essential  to  support  the 
decision  made  below,  the  same  as  the  affirmance  of  a  general  verdict.  No 
other  logical  inference  is  possible.  That  the  vital  facts  exist  is  a  necessary 
part  of  the  determination,  for  unless  they  existed  it  could  not  have  been 
made."  People  v.  Barker,  (1897)  152  N.  Y.  417,  46  N.  E.  875,  reversing 
6  App.  Div.  356,  39  N.  Y.  S.  682. 

Request  for  verdict  by  both  parties  to  action. —  The  effect  of  a  request  by 
each  party  to  an  action  for  the  direction  of  a  verdict  in  his  favor  is  to  clothe 
the  court  with  the  functions  of  a  jury,  and,  where  the  party  whose  request  is 
denied  does  not  thereupon  request  to  go  to  the  jury  on  the  facts,  a  verdict 
directed  for  the  other  party  and  returned  by  the  jury  stands  as  an  inde- 
pendent finding  of  the  jury  and  is  not  a  verdict  **  directed  by«the  court "  within 
the  meaning  of  this  section.  On  the  contrary  the  rule  of  unanimous  affirm- 
ance can  be  supplied  thereto.  Westervelt  v.  Phelps,  171  N".  Y.  212,  63  N.  E. 
962,  affirming  54  App.  Div.  244,  66  N.  Y.  S,  517. 

Original  finding  of  Appellate  Division. —  The  language  of  this  provision 
"  imports  a  finding  of  fact  by  the  trial  court  or  a  referee  or  a  verdict  of  a 
jury  not  directed  by  the  court,  and  a  unanimous  decision  of  the  appellate 
division  on  appeal  that  there  is  *  evidence  supporting  or  tending  to  sustain  ' 
such  finding  of  fact  or  verdict  as  the  case  may  be."  Accordingly,  an  original 
finding  or  decision  by  the  Appellate  Division  pursuant  to  the  practice 
inaugurated  under  section  1317  of  the  Code  is  not  a  decision  that  there  is 
evidence  to  sustain  such  finding  or  verdict,  and  is,  therefore,  reviewable  by 
the  Court  of  Appeals.  Middleton  v.  Whitridge,  (1915)  213  N.  Y.  499,  108 
N.  E.  192,  reversing     156  App.  Div.  154,  141  N.  Y.  S.  104. 

Effect  of  unanimous  decision  of  court  other  than  Appellate  Division. —  It 
is  a  unanimous  decision  of  the  Appellate  Division  of  the  Supreme  Court,  and 
not  such  a  decision  of  any  other  court,  that  operates  as  a  limitation  on  the 
power  of  the  Court  of  Appeals  to  review  the  question  as  to  whether  there  is 
evidence  tending  to  sustain  a  finding  of  fact.  Thus,  the  fact  that  an  affirmance 
by  the  General  Term  of  the  City  Court  of  the  city  of  New  York  of  a  judgment 
entered  upon  a  verdict  in  favor  of  plaintiff  was  unanimous,  does  not  preclude 
the  Court  of  Appeals  from  reviewing  the  case  for  the  purpose  of  determining 
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whether  there  was  any  evidence  to  support  the  judgment,  upon  an  appeal 
by  permiBsion  from  a  judgment  of  the  Appellate  Division  affirming  a  judg- 
ment of  the  Appellate  Term  of  the  Supreme  Court,  which  affirmed  the  judg- 
ment of  the  General  Term.  Klein  v.  East  River  Electric  Light  Co.,  (1905) 
182  N.  Y.  27,  74  N.  E.  495,  reversing  90  App.  Div.  92,  86  N.  Y.  S.  164. 

Authorization  by  Appellate  Division  of  review  of  unanimous  decision. — 
The  Appellate  Division  is  not  competent,  by  virtue  of  its  privilege  of  allowing 
**  an  appeal  upon  any  question  of  law  which,  in  its  opinion,  ought  to  be 
reviewed,"  to  authorize  the  review  by  the  Court  of  Appeals  of  its  unanimous 
decision  as  to  the  presence  of  evidence.  The  amendment  of  1896  to  flection  191 
of  the  Code  of  Civil  Procedure  i-s  unconstitutional  if  construed  to  empower 
the  Appellate  Division  to  authorize  such  a 'review  in  actions  for  personal 
injuries.  Reed  v.  McCord,  (1889)  160  N.  Y.  330,  54  N.  E.  737,  affirming 
18  App.  Div.  381,  46  N.  Y.  S.  407. 


III.  Appeals  as  of  Kight. 
1.  Generally. 

Applicability  of  limitation  to  criminal  case. —  The  limitation  in  this  section 
that  except  in  capital  cases  appeals  shall  be  taken  as  of  right  to  the  Court  of 
Appeals  only  from  final  judgments  or  orders  of  the  Appellate  Division  and 
from  orders  granting  a  new  trial  on  exceptions  where  there  is  a  stipulation 
for  judgment  absolute  on  affirmance,  relates  only  to  civil  cases  and  has  no 
application  to  appeals  in  criminal  cases.  Nor  should  it  be  inferred  from  the 
specific  exception  of  capital  cases  from  the  operation  of  this  limitation  that 
other  criminal  cases  are  included  therein ;  for  that  exception  was  made  solely 
in  order  to  preserve  the  right  of  appeal  in  capital  cases  as  it  formerly  existed 
and  to  preclude  any  claim  that  this  section  operated  to  abolish  the  right  of 
appeal  in  such  cases  directly  to  the  Court  of  Appeals  from  the  trial  court  or 
to  abrogate  the  power  of  the  Court  of  Appeals  to  review  the  facts  therein. 
People  V.  Gaffey,  (1905)  182  N.  Y.  257,  74  N.  E.  836,  reversing  98  App.  Div. 
461,  90  N.  Y.  S.  706;  People  v.  Miller,  (1902)  169  N.  Y.  339,  62  N".  E.  418, 
88  A.  S.  R.  546,  reversing  64  App.  Div.  450,  72  N.  Y.  S.  253.  See  also  People  v. 
Drayton,  168  N.  Y.  10,  60  N.  E.  1048,  reversing  41  App.  Div.  40, 58  N.  Y.  S.  439. 

Obligation  on  court  to  review  appeal  as  of  right. —  The  Court  of  Appeals 
cannot  refuse  to  hear  an  appeal  which  may  be  taken  as  of  right.  Per 
Haight,  J.,  concurring  in  People  v.  Board  of  Canvassers,  (1898)  156  N.  Y.  36, 
60  N.  E.  426,  modifying  23  App.  Div.  201,  48  N.  Y.  S.  866. 


2.  Appeal  from  Final  Judgment  or  Order. 

Legislative  allowance  of  appeal  from  other  than  final  judgment  or  orders. — 
The  provision  that  appeals  may  be  taken  as  of  right  to  the  Court  of  Appeals 
only  from  judgments  or  orders  entered  upon  decisions  of  the  Appellate  Divi- 
sion finally  determining  actions  or  special  proceedings,  is  mandatory.  A 
statute  (ch.  724,  Laws  of  1905)  allowing  an  appeal  from  an  order  or  judg- 
ment not  final  is  void.  In  re  Simmons,  (1912)  206  N.  Y,  577,  100  N.  E.  455, 
dismissing  appeal  152  App.  Div.  503,  137  N.  Y.  S.  339. 

Proceeding  in  action  as  special  proceeding. —  "To  constitute  a  special  pro- 
ceeding, the  original  prosecution  must  be  commenced  thereby  and  not  com- 
menced by  action.  When  a  prosecution  is  begun  by  action,  the  subsequent 
proceedings  therein  must  be  regarded  as  in  and  incidental  to  the  action,  and 
not  as  independent  and  original  proceedings."  Per  Martin,  J.,  in  People  v. 
American  Loan,  etc.,  Co.,  (1896)  150  N.  Y.  117,  44  N.  E.  949,  dismissing 
appeal   2  App.  Div.  193,  37  N.  Y.  S.  780;  New  York  Security,  etc.,  Co.  y. 
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Saratoga  Gas,  etc.,  Co.,  (1898)  156  N.  Y.  645,  51  N.  E.  297,  dismissing 
appeal  30  App.  Div.  89,  51  N.  Y.  S.  749;  Jewellers*  Mercantile  Agency  v. 
Rothschild,  (1898)  155  N.  Y.  265,  49  N.  E.  871,  dismissing  appeal  6  App. 
Div.  499,  37  N.  Y.  S.  700;  McGovem  v.  Manhattan  R.  Co.,  (1906)  112  App. 
Div.  184,  98  N.  Y.  S.  97.  An  order  of  the  Appellate  Division,  affirming  an 
order  of  the  Special  Term  made  on  the  application  of  a  creditor  of  a  cor- 
poration in  an  action  brought  by  the  attorney-general  for  its  dissolution 
and  directing  the  receiver  of  the  corporation  to  pay  out  of  the  funds  in 
his  hands  the  claim  of  the  creditor,  is  not  an  order  finally  determining  a 
special  proceeding.  It  was  only  by  virtue  of  the  pendency  of  the  action  for 
dissolution  that  the  creditor  was  authorized  to  make  his  application.  The 
order  allowing  the  claim  was  a  mere  incident  or  step  in  the  progress  of  the 
action  to  secure  its  ultimate  purpose.  People  v.  American  Loan,  etc.,  Co., 
(1896)  150  N.  Y.  117,  44  N.  E.  949,  dismissing  appeal  2  App.  Div.  193,  37 
N.  Y.  S.  780.  In  like  manner,  an  order  of  the  Appellate  Division  affirming  a 
final  order  of  the  Special  Term  declaring  the  defendants  guilty  of  contempt 
in  disobeying  the  judgment  in  an  action  relates  to  a  proceeding  in  the  action, 
and  not  a  special  proceeding.  It  is  not,  therefore,  appealable  as  of  right  to 
this  court,  the  action  having  been  finally  determined  when  the  judgment 
was  entered.  Jewellers'  Mercantile  Agency  v.  Rothschild,  (1898)  155  N.  Y. 
255,  49  N.  E.  871,  dismissing  appeal  6  App.  Div.  499,  39  N.  Y.  S.  700.  Orders 
of  the  Appellate  Division,  reversing  orders  of  the  Special  Term,  made  upon 
a  motion  to  determine  whether  a  fund  in  question  was  covered  by  the  lien 
of  a  corporation  mortgage  then  being  foreclosed  by  an  action  in  which  a 
sequestration  receiver  and  a  foreclosure  receiver  had  been  appointed,  settling 
the  account  of  the  foreclosure  receiver  and  refusing  to  direct  the  attorney  for 
the  sequestration  receiver  to  pay  over  to  the  foreclosure  receiver  money  in 
his  hands,  are  not  final  orders  in  a  special  proceeding,  but  are  orders  in  the 
foreclosure  action,  and  therefore  not  appealable  to  the  Court  of  Appeals 
as  a  matter  of  right.  New  York  Security  Co.  v.  Saratoga  Gas,  etc.,  Co., 
(1898)  156  N.  Y.  645,  51  N.  E.  297,  dismissing  appeal  30  App.  Div.  89,  51 
N.  Y.  S.  749.  And  an  order  denying  a  motion  for  a  new  trial  is  not  an 
order  finally  determining  an  action  or  special  proceeding.  "  It  is  apparent 
that  an  order  draiying  a  motion  for  a  new  trial  upon  the  judge's  minutes 
was  neither  a  judgment  nor  an  order  finally  determining  an  action  or  special 
proceeding.  It  was  an  order  in  the  action  and  determined  the  particular 
motion  in  that  action,  which  it  denied.  The  judgment  finally  determined 
the  action,  and  from  that  judgment  no  appeal  was  taken."  McGovem  v. 
Manhattan  R.  Co.,  (1906)   112  App.  Div.  184,  98  N.  Y.  S.  97. 

Application  to  vacate  satisfaction  of  judgment  and  to  enforce  attorne3r's 
lien  as  proceeding  in  action. —  An  application  by  the  attorney  of  record  of 
the  plaintiff  in  an  action,  to  vacate  a  satisfaction  of  judgment  executed  by 
the  client  and  to  enforce  the  judgment  by  execution  to  the  extent  of  the 
attorney's  lien  thereon,  based  upon  facts  wholly  distinct  from  those  passed 
upon  on  the  trial  of  the  action,  is  a  special  proceeding  and  not  a  motion 
in  the  action;  and,  hence,  an  order  of  the  Appellate  Division,  affirming  an 
order  granting  the  application,  is  appealable  to  the  Court  of  Appeals,  as 
an  order  finally  determining  a  special  proceeding.  "This  proceeding,  which 
is  invoked  by  the  plaintiff's  attorney,  is  in  place  of  on  action  to  set  aside  the 
satisfaction  of  the  judgment.  It  is  conducted  as  if  it  were  an  independent 
action.  In  this  instance  a  referee  took  a  large  amount  of  testimony  and 
reported  thirty-six  findings  of  fact  and  four  conclusions  of  law.  It  would 
be  an  anomaly  to  hold  that  a  proceeding  of  this  nature  is  a  motion  in  the 
action."  Peri  v.  New  York,  Cent.,  etc.,  R.  Co.,  (1897)  152  N.  Y.  621,  46 
N.  E.  849,  affirming  12  App.  Div.  625  mem.,  43  N.  Y.  S.  1162. 

Meaning  of  final  order. —  "A  final  order  is  one  that  determines  and  ends 
the  proceeding  and  no  other,  however  important,  is  final  within  the  meaning 
of  the  constitution."     An  order  in  a  condenmation  proceeding  denying    a 
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motion  to  amend  "  the  proceedings  and  the  map  filed  "  is  not  a  final  order, 
and  an  appeal  therefrom  will  not  lie  to  the  Court  of  Appeals  (ch.  724, 
Laws  of  1905),  if  construed  to  authorize  such  an  appeal  is  imconstitutional. 
"A  final  order  in  a  proceeding  to  condemn  land  for  a  public  purpose  is  an 
order  of  confirmation,  or  an  order  dismissing  the  proceeding  or  any  order 
terminating  the  matter  finally."  In  re  Simmons,  (1912)  206  N.  Y.  677,  100 
N.  E.  455,  dismissing  appeal    152  App.  Div.  503,  137  N.  Y.  S.  339. 

Order  vacating  judgment  in  condemnation  proceedings. —  An  order  of  the 
Appellate  Division  reversing  an  order  of»the  Special  Term  vacating  a  final 
order  and  judgment  in  condemnation  proceedings,  is  not  a  final  order  here- 
under. Johnstown  v.  Wade,  (1898)  30  App.  Div.  6,  61  N.  Y.  S.  763.  But 
an  order  and  judgment  entered  on  a  decision  of  the  Appellate  Division  which 
not  only  reversed  an  order  and  judgment  of  the  Special  Term  condemning 
water  rights  of  the  defendant  in  favor  of  the  plaintiff,  but  dismissed  the 
proceeding,  are  final.  Champlain  v.  McCrea,  (1901)  165  N.  Y.  264,  69  N.  E. 
83,  reversing  33  App.  Div.  259,  53  N.  Y.  S.  269. 

Order  setting  aside  assessment. —  An  order  in  a  special  proceeding  insti- 
tuted by  a  property  owner  to  review  on  assessment  levied  for  a  local  improve- 
ment which  sets  aside  the  assessment  not  only  as  to  him  but  as  to  all  the 
property  owners,*  is  a  final  order  determining  the  proceeding  and  is  appli- 
cable to  the  Court  of  Appeals.  Matter  of  Munn,  (1900)  166  N.  Y.  149,  68 
N.  E.  881,  reversing  49  App.  Div.  232,  63  N.  Y.  S.  22. 

Order  allowing  new  hearing  in  special  proceeding. —  An  order  reversing  a 
decree  of  a  Surrogate's  Court  and  directing  a  new  hearing  is  not  final.  In  re 
Gibson,  (1909)  195  N.  Y.  466,  88  N.  E.  1100,  dismissing  appeal  128  App. 
Div.  769,  113  K  Y.  S.  266. 

Order  directing  payment  by  guardian  of  ward's  funds. —  An  order  of  the 
Appellate  Division  afiirming  an  order  directing  the  guardian  of  an  infant's 
property  to  pay  certain  allowances  to  the  guardian  of  the  infant's  person 
instead*  of  to  the  infant  is  not  a  final  judgment  or  order  within  the  meaning 
of  this  provision.    Matter  of  White,  ( 1904)  95  App.  Div.  104,  88  N.  Y.  S.  664. 

Decision  as  final  judgment. —  A  decision  of  the  Appellate  Division  affirming 
an  order  of  the  lower  court  and  dismissing  on  appeal  from  the  judgment 
of  that  court  is  not  a  final  order  or  judgment  within  the  meaning  of  this 
section.  Stevens  v.  The  Central  Nat.  Bank,  (1900)  162  N.  Y.  253,  56  N.  E. 
628,  dismissing  appeal,  35  App.  Div.  35,  54  N.  Y.  S.  673.  After  stating  in 
that  case  that  the  decision  mentioned  ''is  but  the  authority  or  basis  for  a 
judgment,"  Judge  O'Brien,  speaking  in  behalf  of  the  court,  said :  "  I  cannot 
find  that  an  appeal  ever  did  lie  to  this  court  from  a  mere  decision  of  that 
character.  It  is  clear,  however,  that  no  appeal  can  be  taken  now  from  such 
an  order.  The  proper  practice  is  to  enter  a  judgment  upon  such  an  order 
and  then  appeal  from  the  judgment.  In  this  case  it  would  be  a  judgment 
of  dismissal  merely,  but  still  it  would  be  in  form  a  judgment,  and  not  an 
order  authorizing  a  judgment."  Where,  however,  a  final  judgment  has  been 
rendered,  the  right  of  appeal  is  not  dependent  on  the  form  which  the  judg- 
ment assumed  in  the  lower  court.  Thus,  the  judge  continued,  "The  courts 
below  cannot  deprive  this  court,  in  a  proper  case,  of  jurisdiction  by  dis- 
missing an  appeal  and  thus  leaving  the  judgment  complained  of  in  force. 
In  many  cases  that  would  have  the  same  effect  upon  the  rights  of  the  parties 
as  an  affirmance." 


3.  Appeal  from  Order  Orarding  New  Trial  on  Exceptions. 

New  hearing  in  special  proceeding  as  new  trial. —  "The  orders  granting 
new  trials  on  exceptions  of  which  a  review  is  permitted  by  this  court  where 
the  appellants  stipulate  for  judgment  absolute  in  the  event  of  affirmance, 
are  only  orders  granting  new  trials  in  actions  and  do  not  include  orders 
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granting  new  hearings  in  special  proceedings."  Matter  of  Gibson,  (1909) 
195  N.  Y.  466,  88  N.  E.  1100,  dismissing  appeal  128  App.  Div.  769,  113 
N.  Y.  S.  266. 

Necessity  of  stipulation  for  afEirmance. —  The  Court  of  Appeals  has  no 
jurisdiction  to  review  an  appeal  from  an  order  granting  a  new  trial  on  excep- 
tions unless  accompanied  by  a  stipulation  for  judgment  absolute  in  case  of 
affirmance,  even  though  the  Appellate  Division  has  allowed  the  appeal  and 
certified  a  question  of  law  for  review.  The  provision  permitting  the  Appel- 
late Division  to  allow  appeals  was  intended  to  apply  to  cases  where  the 
appeal  is  not  given  as  matter  of  right.  That  court  has  no  power  to  allow 
an  appeal  given  as  matter  of  right  upon  certain  conditions  and  to  dispense 
with  the  conditions  prescribed.  Mundt  v.  Glokner,  (1899)  160  N.  Y.  571, 
55  N.  E.  297,  dismissing  appeal   24  App.  Div.  110,  48  N.  Y.  S.  940. 

Review  of  order  allowing  new  trial  on  question  of  fact. —  Since  the  juris- 
diction of  the  Court  of  Appeals,  save  in  capital  cases,  is  limited  to  a  review 
of  questions  of  law,  that  court  cannot  review  an  order  of  the  Appellate  Divi- 
sion allowing  a  new  trial,  even  where  there  is  a  stipulation  for  judgment 
absolute,  unless  the  order  was  allowed  solely  on  questions  of  law,  that  is, 
in  the  language  of  this  section,  "on  exceptions."  Hirsch  v.  Jones,  (1908) 
191  N.  Y.  195,  83  N.  E.  786,  dismissing  appeal  115  App,  Div.  156,  100 
N.  Y.  S.  687;  Allen  v.  Com  Exch.  Bank,  (1905)  181  N.  Y.  278,  73  N.  E.  1026, 
dismissing  appeal  87  App.  Div.  335,  84  N.  Y.  S.  1001 ;  Vollkonuner  v.  Cody, 
(1904)  177  N.  Y.  124,  69  N.  E.  277,  reversing  85  App.  Div.  57,  82  N.  Y.  S. 
969.  See  also  Spies  v.  Lockwood,  (1901)  166  N.  Y.  481,  59  N.  E.  267,  dis- 
missing appeal  40  App.  Div.  296,  57  N.  Y.  S.  1023.  Nor  does  an  order 
reversing  a  judgment  and  allowing  a  new  trial,  when  granted  on  questions 
of  fact,  become  reviewable  by  the  Court  of  Appeals  because  of  the  fact  that 
the  Appellate  Division  saw  fit  to  base  its  action  on  questions  of  law  also. 
Allen  V.  Corn  Exch.  Bank,  supra;  Spies  v.  Lockwood,  supra. 

Review  of  decision  of  Appellate  Division  as  to  presence  of  question  of  fact 
— Where  a  general  exception  is  filed,  in  accordance  with  section  1022  of  the 
Code  of  Civil  Procedure,  to  the  decision  in  a  case  tried  without  a  jury,  the 
Appellate  Division  may,  on  appeal,  review  all  questions  of  law  and  of  fact. 
But  despite  the  circumstance  that  such  an  exception  raises  questions  of  fact, 
an  order  granting  a  new  trial  thereon  is  "  on  exceptions  "  within  the  pur- 
view of  thik  section  and  as  such  is  appealable  to  the  Court  of  Appeals  where 
the  proper  stipulation  for  judgment  has  been  made.  Otten  v.  Manhattan  B. 
Ca,  (1896)  150  N.  Y.  395,  44  N.  E.  1033,  dismissing  appeal  2  App.  Div.  396, 
37  N.  Y.  S.  982.  Accordingly,  the  Court  of  Appeals  may  review  an  order  on 
such  an  exception  reversing  the  judgment  rendered  and  allowing  a  new  trial 
in  the  case,  although  the  order  specifies  that  it  was  awarded  on  questions 
of  fact  or  on  questions  of  law  and  of  fact.  The  court  may  not,  of  course, 
review  a  finding  of  the  Appellate  Division  as  to  the  facts  involved,  being 
limited  to  a  consideration  of  questions  of  law;  and  if  it  appears  that  there 
is  any  material  and  controverted  question  of  fact,  the  decision  of  the  Appel- 
late Division  is  final.  Since,  however,  the  order  is  "  on  exceptions,"  the  Court 
of  Appeals  may  examine  the  legal  question  that  arises  as  to  whether  there  is 
any  evidence  to  support  actually  any  question  of  .fact  involved.  Hirsch  v. 
Jones,  (1908)  191  N.  Y.  195,  83  N.  E.  786,  dismissing  appeal  115  App.  Div. 
156,  100  N.  Y.  S.  687;  Erie  Co.  v.  Stewart,  (1902)  170  N.  Y.  172,  63  K  E.  118, 
affirming  61  App.  Div.  480,  70  N.  Y.  S.  698;  Spies  v.  Lockwood,  (1901)  165 
N.  Y.  481,  59  N.  E.  267,  dismissing  appeal  40  App.  Div.  296,  57  N".  Y.  S.  1023; 
Hirschfeld  v.  Fitzgerald,  (1898)  157  N.  Y.  166,  51  N.  E.  997,  46  L.  R.  A.  839, 
reversing  27  App.  Div.  180,  50  N.  Y.  S.  676;  Otten  v.  Manhattan  R.  Co.,  (1896) 
150  N.  Y.  395,  44  N.  E.  1033,  dismissing  appeal  2  App.  Div.  396,  37  N.  Y.  S. 
982;  Duryea  V  Zimmerman,  (1908)  123  App.  Div.  805,  108  N.  Y.  S.  548. 
See  also  Allen  v.  Corn  Exch.  Bank,  (1905)  181  N.  Y.  278,  73  N.  E.  1026, 
dismissing  appeal   87  App.  Div.  336,  84  N.  Y.  S.  1001 ;  Vollkonuner  v.  Cody, 
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(1904)    177  N.  Y.  124,  69  N.  E.  277,  reversing  85  App.  Div.  57,  82  N.  Y.  S. 

969.  Thus,  the  Court  of  Appeals  has  said :  "An  appellate '  court  cannot 
invest  itself  with  jurisdiction  to  reverse  a  lawful  judgment  free  from  legal 
error  by  the  mere  assertion  that  it  reverses  upon  the  facts  when  the  record 
shows  that  there  are  no  questions  of  fact  upon  which  to  base  a  reversal. 
It  cannot  create  a  question  of  fact  by  declaring  that  there  is  one,  nor,  by 
assuming  to  reverse  on  the  facts,  reverse  a  determination  that  does  not 
involve  a  question  of  fact.  Whether  there  is  a  question  of  fact  in  a  case 
is  always  a  question  of  law,  depending  possibly  upon  a  conflict  of  evidence 
and  possibly  upon  conflicting  inferences  which  may  be  drawn  from  uncon- 
tradictied  evidence.  Unless  there  was  a  material  question  of  fact  the  reversal 
was  an  imlawful  exercise  of  judicial  power,  and  constituted  an  error  that 
may  be  corrected  by  this  court."  Otten  v.  Manhattan  R.  Co.,  (1896)  160 
N.  Y.  395,  44  N.  E.  1033,  dismissing  appeal  2  App.  Div.  396,  37  N.  Y.  S. 
982.  See  also  In  re  Totten,  (1904)  179  N.  Y.  112,  71  N.  E.  748,  1  Ann.  Cas. 
900,  70  L.  R.  A.  711,  reversing  89  App.  Div.  368,  85  N.  Y.  S.  928.  The  prac- 
tice is  different,  however,  in  cases  tried  before  a  jury.  In  such  cases  ques- 
tions of  fact  are  not  raised  by  any  exception  on  the  trial,  but  only  by  a 
motion  for  a  new  trial  and  an  appeal  if  the  motion  is  denied.  "If  it  be 
urged  that  the  Appellate  Division  has  no  right  to  declare  a  question  of  fact 
when  there  is  no  question  of  fact  in  the  case  and  that  such  action  is  an 
error  of  law,  the  answer  is  that  under  the  constitution  such  an  error  of. law 
in  an  action  tried  by  a  jury  is  not  reviewable  by  this  court  any  more  than 
a  unanimous  determination  by  the  appellate  division  that  there  is  evidence 
to  support  a  verdict  when,  in  our  judgment,  there  is  no  such  evidence."  Allen 
V.  Corn  Exch.  Bank,  (1905)  181  N.  Y.  278,  73  N.  E.  1026,  dismissing  appeal 
87  App.  Div.  335,  84  N.  Y.  S.  1001.  Compare  Reich  v.  Dyer,  (1904)  180 
N.  Y.  107,  72  N.  E.  922,  dismissing  appeal  91  App.  Div.  240,  86  N.  Y.  S.  544. 
Necessity  of  statement  of  facts  in  order  of  affirmance. —  Where  it  appears 
that  an  order  of  the  Appellate  Division  reversing  a  judgment  entered  on  a 
verdict  and  allowing  a  new  trial  might  have  been  allowed  either  on  ques- 
tions of  law  or  of  fact  and  it  is  not  shown  that  the  questions  of  fact  were 
examined  and  affirmed,  that  order  is  not  appealable  to  the  Court  of  Appeals. 
In  such  an  instance  it  must  affirmatively  appear  that  the  questions  of  fact 
were  examined  and  affirmed,  and  it  is  not  sufficient  that  the  orders  state  the 
grounds  on  which  it  was  allowed  and  that  it  was  allowed  solely  on  questions 
of  law.  Aldring  v.  New  York,  etc.,  R.  Co.,  (190l)  166  N.  Y.  287,  59  N.  E. 
990,  dismissing  appeal  46  App.  Div.  460,  61  N.  Y.  S.  763;  Caponigri  v. 
Altieri,  (1901)  165  N.  Y.  255,  59  N.  E.  87,  affirming  29  App.  Div.  304,  51 
N.  Y.  S.  418;  Duryea  v.  Zimmerman,  (1908)  123  App.  Div.  805,  10  N.  Y.  S. 
548;  Brennan  v.  New  York,  (1907)  123  App.  Div.  7,  107  N.  Y.  S.  455.  See 
also  Allen  v.  Corn  Exch.  Bank,  (1905)  181  N.  Y.  278,  73  N.  E.  1026,  dismissing 
appeal  87  App.  Div.  335,  84  N.  Y.  S.  1001 ;  Albring  v.  New  York  Cent.,  etc., 
R.  Co.,  174  N.  Y.  179,  66  N.  E.  665,  affirming  73  App.  Div.  620,  77  N.  Y.  S. 
1121;  Caponigri  v.  Altieri,  (1900)  164  N.  Y.  476,  58  N.  E.  667.  Voicing  the 
doctrine  set  out  above.  Justice  Gaynor  has  said :  "  Our  record  should  show 
that  we  affirm  the  order  on  all  the  grounds  other  than  the  exceptions  in  order 
to  make  our  order  appealable.  It  is  not  enough  that  it  shows  that  we  reverse 
the  order  on  exceptions  only;  it  must  show  that  we  have  reviewed  and 
affirmed  it  in  the  other  respects;  for  otherwise  it  could  not  be  known  but  that 
we  would  have  reversed  it  in  such  other  respects  if  we  had  considered  them; 
and  if  the  case  could  go  up  on  appeal  from  us  in  that  condition,  and  our 
order  should  be  reversed  and  the  judgment  of  the  trial  court  reinstated,  the 
respondent  would  thus  finally  lose  without  having  had  such  other  questions, 
including  the  question  of  the  weight  of  evidence,  reviewed  by  us  at  all." 
Brennan  v.  New  York,  (1907)  123  App.  Div.  7,  107  N.  Y.  S.  455.  Thus, 
where  an  order  of  the  Appellate  Division,  reversing  a  judgment  on  a  verdict 
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and  granting  a  new  trial,  stated  that  the  reversal  and  new  trial  were 
allowed  solely  on  certain  specified  issues  of  law  but  failed  to  show  that  the 
questions  of  fact  relative  to  those  issues  had  been  examined  and  affirmed, 
that  order  is  not  appealable  to  the  Court  of  Appeals  even  though  it  is 
further  stated  that  the  other  questions  of  fact  involved  had  been  examined 
and  affirmed.  Aldring  v.  New  York  Cent.,  etc.,  R.  Co.,  (1901)  166  N.  Y. 
287,  69  N.  E.  990,  dismissing  appeal   46  App.  Div.  460,  61  N.  Y.  S.  763. 


IV.  Appeal  by  Permission. 

Force  of  provision. — The  provision  that  the  Appellate  Division  may  allow 
appeals  upon  questions  of  law  is  broad  and  complete  enough  without  the 
aid  of  supplementary  statutory  enactments  to  secure  the  right  of  appeal  by 
permission.  Wherefore,  in  the  absence  of  a  statute  so  providing,  the  Appel- 
late Division  may  allow  appeals  from  its  decision  on  question  of  law  arising* 
in  a  case  that  originated  in  an  inferior  court.  People  v.  Ekerold,  (1914) 
211  N.  Y.  386,  106  N.  E.  670,  L.  E.  A.  1915D  223,  Ann.  Cas.  1915C  552, 
affirming  160  App.  Div.  930,  146  N.  Y.  S.  1137. 

Applicability  to  criminal  case. —  This  provision  applies  to  criminal  as  well 
as  to  civil  cases.  People  v.  Ekerold,  (1914)  211  N.  Y.  386,  105  N.  E.  670, 
L.  R.  A.  1916D  223,  Ann.  Cas.  1915C  662,  affirming  160  App.  Div.  930,  145 
N.  Y.  S.  1137.  See  also  People  v.  Johnston,  (1907)  187  N.  Y.  319,  79  N.  E. 
1018,  dismissing  appeal   112  App.  Div.  812,  99  N.  Y.  S.  411. 

Necessity  of  allowance  in  cases  not  appealable  as  of  right. —  Until  an 
allowance  is  obtained  from  the  Appellate  Division,  no  right  of  appeal  exists 
save  in  the  specified  cases  and  any  proceedings  in  the  nature  of  an  appeal 
taken  before  the  right  comes  into  existence  are  nugatory.  Proceedings  so 
taken  are  not  cured  by  the  subsequent  allowance  of  an  appeal  by  the  Appel- 
late Division.  Steamship  Richmond  Hill  v.  Seager,  (1899)  160  N.  Y.  312, 
64  N.  E.  574. 

Necessity  of  certification  of  specific  question. —  There  is  no  necessity  for 
formulating  and  certifying  a  specific  question  of  law  to  the  Court  of  Appeals 
on  the  allowance  of  an  appeal.  People  v.  Ekerold,  (1914)  211  N.  Y.  386, 
105  N.  E.  670,  L.  R.  A.  1915D  223,  Ann.  Cas.  1915C  652,  affirming  160  App. 
Div.  930,  145  N.  Y.  S.  1137.  See  also  Klein  v.  East  River  Electric  Light 
Co.,  (1905)  182  N.  Y.  27,  75  N.  E.  1130,  reversing  90  App.  Div.  92,  86 
N.  Y.  S.  164. 

Grant  of  appeal  on  question  of  fact.— The  Appellate  Division  is  competent 
to  allow  appeals  to  the  Court  of  Appeals  only  on  questions  of  law  and  it  has 
no  power  to  allow  such  appeals  on  questions  of  fact.  In  re  Westerfield, 
(1900)  163  N.  Y.  209,  67  N.  E.  403,  dismissing  appeal,  48  App.  Div.  542,  63 
N.  Y.  S.  10;  Beekman  v.  Third  Avenue  R.  Co.,  (1897)  153  N.  Y.  144,  47 
N.  E.  277,  affirming  13  App.  Div.  279,  43  N.  Y.  S.  174.  Accordingly,  where, 
after  reversing  a  surrogate's  degree  upon  questions  of  fact  as  well  as  of 
law,  an  Appellate  Division  certifies  to  the  Court  of  Appeals  certain  ques- 
tions whose  answers  depend  upon  the  facts  established  by  the  evidence 
from  which  different  inferences  may  be  drawn,  the  Court  of  Appeals  cannot 
answer  the  question  certified.     Matter  of  Westerfield,  supra. 

Allowance  of  review  of  unanimous  decision  as  to  presence  of  supporting 
evidence. —  The  grant  to  the  Appellate  Division  of  the  authority  to  allow 
appeals  was  not  intended  to  nullify  or  affect  the  provision  which  prevents  the 
Court  of  Appeals  from  reviewing  any  unanimous  decision  of  the  Appellate 
Division  that  there  is  evidence  sufficient  to  sustain  a  finding  of  fact  or  undi- 
rected verdict.  The  Appellate  Division  is  not,  therefore,  competent  to 
authorize  a  review  of  its  unanimous  decision  in  that  particular.  Reed  v. 
McCord,  (1899)  160  N.  Y.  330,  64  N.  E.  737,  affirming  18  App.  Div.  381, 
46  N.  Y.  S.  407. 
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Waiver  of  constitutional  condition  to  appeal  as  of  right. —  The  provision 
permitting  the  Appellate  Division  to  allow  appeals  was  intended  to  apply 
to  cases  where  the  appeal  is  not  given  as  matter  of  right.  That  court  has 
no  power  to  allow  an  appeal  given  as  matter  of  right  upon  certain  condi- 
tions and  to  dispense  with  the  conditions  prescribed.  Thus,  the  Appellate 
Division  cannot,  in  allowing  an  appeal  from  an  order  granting  a  new  trial 
on  exceptions,  dispense  with  the  necessity  of  a  stipulation  for  judgment 
absolute  on  affirmance.  "  When  the  whole  section  is  read  together,  the 
meaning  is  that  in  those  cases  where  a  party  is  not  permitted  to  appeal  to 
this  court  as  matter  of  right  he  may  procure  an  allowance  of  the  appeal 
from  the  appellate  division.  But  it  does  not  permit  an  appeal  to  this 
court  from  an  order  granting  a  new  trial,  except  upon  the  condition  specified 
in  the  section;  that  is  to  say,  a  stipulation  for  judgment  absolute.  The 
construction  which  the  learned  counsel  for  the  defendant  has  put  upon 
the  provision  empowering  the  appellate  division  to  allow  appeals  would 
enable  the  courts  below  to  dispense  with  the  necessity  for  a  stipulation 
for  judgment  absolute  in  all  cases  where  an  older  granting  a  new  trial  is 
sought  to  be  reviewed.  In  other  words,  it  wquld  make  the  right  of  appeal 
from  that  class  of  orders  depend  not  upon  the  condition  which  the  con- 
stitution prescribes,  that  is  to  say,  a  stipulation  for  judgment  absolute, 
but  upon  the  views  of  the  appellate  divisions  in  every  part  of  the  state 
with  respect  to  the  question  whether  there  was  involved  in  the  case  a  ques- 
tion of  law  which  ought  to  be  reviewed."  Mundt  v.  Glockner,  (1899)  160 
N.  Y.  571,  55  N.  E.  297,  dismissing  appeal  24  App.  Div.  110,  48  N.  Y.  S.  940. 

%  10.  Judges  not  to  hold  other  office. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme  Court  shall  not  hold  any  other  office  or  public  trust  All 
votes  fot  any  of  them,  for  any  other  than  a  judicial  office,  given 
by  the  Legislature  or  the  people,  shall  be 'void. 

Const.  1777,  Art.  XXV;  amended.  Const.  1821,  Art.  V,  §  7;  amended.  Const. 
1846,  Art.  VI,  §  8;  amended.  Judiciary  Article,  1869,  Art.  VI,  §  10. 

Scope. —  This  section  has  reference  to  judges  and  justices  as  individuals 
and  does  not  apply  to  the  courts  of  which  they  are  officers.  Accordingly,  a 
statute  (Laws  of  1816,  p.  115,  §  2)  is  not  objectionable  under  this  section 
in  conferring  upon  the  Supreme  Court  the  power  to  appoint  commissioners 
of  estimate  and  assessment  and  to  confirm  their  report.  That  statute  vests 
the  authority  to  appoint  and  to  confirm  in  the  court  and  not  in  the  indi- 
viduals who  might  from  time  to  time  be  judges  thereof.  Striker  v.  Kelly, 
(1845)  2  Denio  323,  reversing  7  Hill  9. 

Meaning  of  office. —  ^^  Office  has  been  defined  to  be  *  an  employment  on 
behalf  of  the  government  in  any  station  or  public  trust  not  merely  transient, 
occasional,  or  incidental.'"  It  follows  that  this  section  does  not  prohibit 
the  exercise  by  justices  of  a  function  which  is  "merely  transient,  occasional 
or  incidental."  Per  Peckham,  J.,  in  People  v.  Nichols,  (1873)  62  N.  Y.  478, 
11  Am.  Rep.  734;  People  v.  Bard,  (1913)  209  N.  Y.  304,  103  N.  E.  140, 
affirming  157  App.  Div.  943,  142  N.  Y.  S.  1170.  See  also  In  re  Hathaway, 
(1877)  71  N.  Y.  238,  affirming  9  Hun  79.  Thus,  a  judge  of  the  Court  of 
Appeals  may  properly  be  empowered  to  pass  upon  the  genuineness  of  certain 
relics  of  General  Washington,  with  a  view  to  their  purchase  by  the  state. 
People  V.  Nichols,  supra. 

Position  of  commissioner  of  appraisal  as  public  trust. —  The  office  of  com* 
missioner  to  assess  the  compensation  to  be  allowed  for  private  property  appro- 
priated imder  the  right  of  eminent  domain  is  a  position  of  public  trust  and 
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hence  one  which  a  justice  of  the  Supreme  Court  is  debarred  from  holding. 
Matter  of  Gilroy,   (1896)    11  App.  Div.  65,  42  N.  Y.  S.  640. 

Power  to  determine  validity  of  proceedings  preliminary  to  bond  issue. — 
Section  26  of  article  2A  of  the  general  Municipal  Law  (Laws  of  1909,  ch.  29, 
and  Laws  of  1911,  ch.  769)  empowering  the  Supreme  Court  to  determine  the 
validity  of  proceedings  taken  by  a  municipal  corporation  prior  to  the  issue 
of  certain  bonds  and  providing  that  those  proceedings  shall  be  deemed  legal- 
ized and  confirmed  if  the  court  determines  that  they  are  valid,  confers  no 
legislative  powers  on  the  court  and  is  not  in  violation  of  this  section.  The 
determination  of  the  validity  of  the  proceedings  is  a  judicial  function  and 
obviously  the  bonds  derive  validity  from  the  legislative  enactment,  not  from 
the  conclusion  of  the  court.  Matter  of  Lackawanna,  (1913)  158  App.  Div. 
263,  143  N.  Y.  S.  198. 

Exercise  of  power  connected  with  jttdicial  purpose. —  A  public  trust  may  be 
conferred  on  a  judge  of  the  Court  of  Appeals  or  on  a  justice  of  the  Supreme 
Court  if  it  has  some  reasonable  connection  with  a  judicial  purpose.  People 
V.  Bard,  (1913)  209  N.  Y.  304,  103  N.  E.  140,  affirming  157  App.  Div.  943, 
143  N.  Y.  S.  1140;  People  v.  Hall,  (1901)  169  N.  Y.  184,  62  N.  E.  170; 
Daily  Register  Printing  Co.  v.  New  York,  (1889)  52  Hun  642.  See  also  In  re 
Davies,  (1901)  168  N.  Y.  89,  61  N.  E.  118,  66  L.  R.  A.  855,  reversing  65  App. 
Div.  245,  67  N.  Y.  S.  492;  Citizens'  Sav.  Bank  v.  Greenburgh,  (1903)  173  N.  Y. 
215,  65  N.  E.  978,  reversing  60  App.  Div.  225,  70  N.  Y.  S.  68.  Thus,  the 
power  to  appoint  a  special  jury  commissioner  is  a  public  trust.  But  being 
germane  to  the  selection  of  proper  jurors  to  aid  in  the  administration  of 
justice,  that  power  pertains  to  a  judicial  function  and  may  therefore  be 
delegated  to  a  justice  of  the  Supreme  Court.  "The  right  of  the  jury  to 
decide  all  issues  of  fact  presented  to  the  court  at  which  they  attend,  makes 
their  selection  a  judicial  purpose  of  the  highest  importance.  It  is  an  invalu- 
able aid  to  the  discharge  of  judicial  duties,  and  hence  may  be  attached  by 
the  legislature  to  the  judicial  office,  as  incidental  to  the  exercise  of  the  usual 
powers  of  that  office.  The  appointment  of  a  jury  commissioner  rests  on  the 
same  principle  as  that  of  stenographers,  judges'  clerks  and  the  like.  The 
appointment  of  such  officers  is  authorized  because  the  discharge  of  their 
duties  aids  the  judges  in  the  performance  of  their  judicial  functions;  and  so 
the  appointment  of  a  special  jury  commissioner  to  select  jurors  aids  the 
judges  in  transacting  the  usual  business  of  their  courts."  People  v.  Hall, 
(1901)  169  N.  Y.  184,  62  N.  E.  170.  Similarly,  the  legislature  is  competent 
to  enact  a  statute  (Military  Law,  §  115;  Consol.  Laws,  ch.  36)  providing  that 
"in  case  of  any  breach  of  the  peace,  tumult,  riot  or  resistance  to  process 
of  the  state,  or  imminent  danger  thereof,  a  justice  of  the  supreme  court, 
.  .  .  may  call  for  aid  upon  the  commanding  officer  of  national  guard  or  naval 
militia."  In  acting  under  the  statute,  a  judge  necessarily  exercises  a  judi- 
cial function  for  the  duty  rests  upon  him  to  decide  whether  or  not  there 
exist  breaches  of  the  peace,  tumults,  or  riots  warranting  an  appeal  to  the 
national  guard  or  naval  militia.  His  administrative  aid  of  calling  upon  a 
commanding  officer  has,  therefore,  a  reasonable  connection  with  the  exercise 
of  a  judicial  power.  People  v.  Bard,  (1913)  209  N.  Y.  304,  103  N.  E.  140, 
affirming  157  App.  Div.  943,  142  N.  Y.  S.  1140.  And  the  duty  imposed  by 
chapter  656,  Laws  of  1874,  upon  the  presiding  justice  of  the  Supreme  Court 
of  designating  a  law  journal  in  which  the  calendars  of  the  court  shall  be 
published,  is  nothing  more  than  an  additional  duty  attached  to  the 
judicial  office,  and  is  not  violative  of  the  prohibition  of  this  section.  "The 
designation  of  the  journal  is,  primarily,  for  the  thorough  dissemination 
of  the  court  calendars.  This  is  important  in  securing  preparation  for  trial 
and  prompt  attendance  upon  the  call  of  the  calendars.  It  would  certainly 
be  a  very  narrow  and  strained  construction  of  the  constitution  to  hold  that 
a  duty  having  such  results  for  its  object,  was  foreign  to  the  judicial  office." 
THiily  Register  Printing  Co.  v.  New  York,  (1889)  52  Hun  542,  6  (N.  Y.  S.  la 


Digitized  by  VjOOQIC 


CONSTITUTION  OF  STATE  OF  NEW  YORK    437 

Removal,  Retirement,  and  Compensation  of  Judges    Art.  VI,  §§  11, 12 

§  11,  Removal  of  judges. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  may  he  removed  by  concurrent  resolution  of  both  houses  of 
the  Legislature,  if  two-thirds  of  all  the  members  elected  to  each 
house  concur  therein.  All  other  judicial  oflScers,  except  justices 
of  the  peace  and  judges  or  justices  of  inferior  courts  not  of  record, 
may  be  removed  by  the  Senate,  on  the  recommendation  of  the 
Governor,  if  two-thirds  of  all  the  members  elected  to  the  Senate 
concur  therein.  But  no  officer  shall  be  reihoved  by  virtue  of  this 
section  except  for  cause,  which  shall  be  entered  on  the  journals, 
nor  unless  he  shall  have  been  served  with  a  statement  of  the 
cause  alleged,  and  shall  have  had  an  opportunity  to  be  heard.  On 
the  question  of  removal,  the  yeas  and  nays  shall  be  entered  on 
the  journal. 

Const.  1846,  Art.  VI,  §  11;  amended,  Judiciary  Article,  1869,  Art.  VI,  §  11; 
amended,  Const.  1894,  Art.  VI,  §  11.  See  also  Const.  1821,  Art.  I,  §  13; 
amendment  of  1845. 

Members  of  Court  of  Claims  as  "other  judicial  officers/' — Since  the  pro- 
visions of  the  Constitution  respecting  the  higher  courts  whose  jurisdiction 
pervades  the  entire  state  are  exclusive,  and  since,  therefore,  no  other  court 
of  such  jurisdiction  can  be  added  by  the  legislature  (see  Art.  6,  §  1),  the 
Court  of  Claims,  created  by  chapter  36,  Laws  of  1897,  and  invested  with  gen- 
eral power  to  audit  and  determine  private  claims,  is  an  auditing  or  quasi- 
judicial  body  and  not  a  court  within  the  strict  meaning  of  that  term.  Its 
members  are  not  "  other  judicial  officers  "  under  that  term  as  here  used,  but 
may  be  removed  at  the  discretion  of  the  legislature.  Wherefore,  chapter  856, 
Laws  of  1911,  abolishing  the  Court  of  Claims  and  establishing  in  the  place 
thereof  the  board  of  claims,  is  valid,  although  that  act  shortened  the  term 
of  the  members  of  the  court  holding  office  at  the  time  of  its  passage.  People 
V.  Luce,  (1912)  204  N.  Y.  478,  97  N.  E.  850,  Ann.  Cas.  1913C  1151,  affirming 
74  Misc.  551,  133  N.  Y.  S.  9. 

§  12.  Age  limit  of  judges. 

Compensation  of  supreme  court  justices. 

No  person  shall  hold  the  ofBce  o£  Judge  or  Justice  of  any  court 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age.  Each  Justice  of  the 
Supreme  Court,  shall  receive  from  the  State  the  sum  of  ten  thou- 
sand dollars  per  year.  Those  assigned  to  the  Appellate  Divisions 
in  the  third  and  fourth  departments  shall  each  receive  in  addition 
the  sum  of  two  thousand  dollars,  and  the  Presiding  Justices 
thereof  the  sum  of  two  thousand  five  hundred  dollars  per  year. 
Those  Justices  elected  in  the  first  and  second  judicial  departments 
shall  continue  to  receive  from  their  respective  cities,  counties  or 
districts,  as  now  provided  by  law,  such  additional  compensation  as 
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will  make  their  aggregate  compensation  what  they  are  now  receiv- 
ing. Those  Justices  elected  in  any  judicial  department  other 
than  the  first  or  second,  and  assigned  to  the  Appellate  Divisions 
of  the  first  or  second  departments  shall,  while  so  assigned,  receive 
from  those  departments  respectively,  as  now  provided  hy  law, 
such  additional  sum  as  is  paid  to  the  Justices  of  those  depart- 
ments. A  Justice  elected  in  the  third  or  fourth  department 
assigned  by  the  Appellate  Division  or  designated  by  the  Governor 
to  hold  a  trial  or  special  term  in  a  judicial  district  other  than  that 
in  which  he  is  elected  shall  receive  in  addition  ten  dollars  per 
day  for  expenses  while  actually  so  engaged  in  holding  such  term, 
which  shall  be  paid  by  the  State  and  charged  upon  the  judicial 
district  where  the  service  is  rendered.  The  compensation  herein 
provided  shall  be  in  lieu  of  and  shall  exclude  all  other  compensa- 
tion and  allowance  to  said  Justices  for  expenses  of  every  kind  and 
nature  whatsoever.  The  provisions  of  this  section  shall  apply  to 
the  Judges  and  Justices  now  in  ofiice  and  to  those  hereafter 
elected. 

Const.  1846,  Art.  VI,  §  7;  amended,  Judiciary  Article,  1869,  Art.  VI, 
§§  13,  14;  amended  in  1880,  §  13;  amended,  Const.  1894,  Art.  VI,  §  12; 
amended  in  1909.      See  also  Const.  1777,  Art.  XXIV. 

Retrospective  effect  of  section. —  This  section,  is  not  retroactive  in  its 
effect.  It  "  only  condemns  subsequent  legislation  that  may  offend  any  of  its 
provisions."     People  v.  Fitch,  (1895)   145  N.  Y.  261,  39  N.  E.  972. 

Age  restriction  clause  generally. —  The  age  limitation  established  by  this 
section  of  the  Constitution  does  not  apply  to  every  person  who  is  invested 
with  judicial  power.  It  is  the  "  office  of  judge  or  justice  of  any  court " 
which  this  clause  declares  shall  not  be  held  by  any  person  "  longer  than  until 
and  including  the  last  day  of  December  next  after  he  shall  be  seventy  years 
of  age."  People  v.  Mann,  (1885)  97  N.  Y.  530,  49  Am.  Rep.  556,  reversing 
32  Hun  440.  In  that  case  the  court  said :  "  The  judicial  function  may  be 
vested  in  a  person,  to  be  exercised  for  certain  purposes  and  on  particular 
occasions,  who  does  not  hold  the  'office  of  justice  or  judge  of  any  court,* 
within  the  meaning  of  this  clause.  The  constitution  itself  furnishes  one 
illustration.  The  president  of  the  senate,  the  senators  and  the  judges  of  the 
court  of  appeals,  comprise  the  court  for  the  trial  of  impeachments,  created 
by  the  first  section  of  the  sixth  article.  But  neither  the  lieutenant-governor, 
nor  the  senators,  although  they  act  as  judges  on  the  trial  of  an  impeachment, 
*  hold  the  office  of  justice  or  judge  of  any  court.'  The  office  which  the 
lieutenant-governor  holds  is  that  indicated  by  his  title,  and  so  of  the  senators. 
The  judicial  function  which  they  exercise  in  the  particular  case  is  annexed 
to  their  respective  offices.  They  sit  as  judges  on  the  trial  of  impeachments, 
but  they  do  not  hold  the  office  of  judges  while  acting  as  such.  We  think 
it  plain  that  they  would  not  be  disqualified  from  acting  as  members  of  the 
court  after  attaining  the  age  of  seventy  years,  under  the  clause*  in  the  con- 
stitution now  in  question.  Another  illustration  is  furnished  in  the  statutes 
creating  mayor's  courts  in  cities,  by  which  judicial  powers  are  vested  for 
certain  limited  purposes  in  mayors,  and  other  municipal  officers.  There  is 
such  a  court  in  the  city  of  Hudson,  and  it  may  be  in  other  cities,  whidi  is 
held  by  the  mayor,  or  by  the  mayor  in  conjunction  with  other  officers.     The 
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mayor  in  these  cases  acts  as  a  judge,  or  magistrate,  but  the  judicial  function 
is  incident  to  the  office  of  mayor.  He  does  not  hold  the  office  of  judge,  and 
if  eligible  to  the  office  of  mayor,  although  seventy  years  of  age,  he  may,  we 
think,  discharge  the  duties  connected  with  that  office  after  that  time,  including 
the  holding  of  the  mayor's  court,  without  a  violation  of  the  constitution." 

Justice  of  peace. —  This  age  limitation  does  not  apply  to  a  justice  of  the 
peace.  Accordingly,  a  justice  of  the  peace  may  be  elected  to,  and  may  hold 
that  office,  after  the  expiration  of  the  year  in  which  he  reaches  the  age  of 
seventy.  People  v.  Mann,  (1885)  97  N.  Y.  530,  49  Am.  Rep.  656,  reversing 
32  Hun  440.  In  that  case  this  was  said:  "  The  provision  in  the  13th  [12th] 
section,  that  *  no  person  shall  hold  the  office  of  justice  or  judge  of  any  court,' 
is  to  be  interpreted  in  the  light  of  the  antecedent  and  subsequent  sections, 
and  so  interpreting  them,  justices  of  the  peace  are  not,  we  think,  included. 
There  are  other  considerations  which  tend  to  support  this  conclusion.  There 
was  no  apparent  reason  or  policy  for  subjecting  justices  of  the  peace  to  the . 
limitation  of  age  applicable  to  the  general  class  of  judges.  Their  terms 
are  short  and  are  left  by  the  amended  judiciary  article  as  they  were  fixed 
by  the  constitution  of  1846.  It  does  not  appear  that  any  public  inconvenience 
had  resulted  from  the  absence  of  a  limitation  of  age  applicable  to  these 
officers.  Their  number,  four  in  each  town,  afford  a  reasonable  guaranty  that 
the  public  service  will  not  suffer  by  the  disability  of  incumbents  arising  from 
age,  and  the  easy  means  provided  for  their  removal  would  subject  the  public, 
at  most,  to  only  a  temporary  inconvenience." 

Surrogate. —  The  provision  of  this  section  declaring  that  ''  no  person  shall 
hold  the  office  of  judge  or  justice  of  any  court  longer  than  until  and  including 
the  last  day  of  December  next  after  he  shall  be  seventy  years  of  age,"  does  not 
apply  to  a  person  holding  the  office  of  surrogate.  People  v.  Carr,  (1886) 
100  N.  Y.  236,  3  N.  E.  82,  53  Am.  Rep.  161.  Compare  People  v.  Mann,  (1885) 
97  IT.  Y.  530,  49  Am.  Rep.  556   (dictum). 

County  judge. —  The  age  disqualification  contained  in  this  section  does 
apply  to  a  county  judge.  People  v.  Brundage,  (1879)  78  N.  Y.  403;  People 
V.  Gardner,  (1871)  45  N.  Y.  812,  affirming  59  Barb.  198,  6  Lans.  1.  Where, 
therefore,  a  county  judge  who  was  elected  in  1873,  and  entered  upon  the 
duties  of  his  office  Jan.  1,  1874,  arrived  at  seventy  years  of  age  in  November, 
1878,  his  term  expired  on  the  last  day  of  December,  1878;  and  a  person  who 
was  elected  county  judge  at  the  general  election  in  1878  was  entitled  to  the 
office.  People  v.  Brundage,  (1879)  78  N.  Y.  403.  This  limitation,  however, 
did  not  apply  to  county  judges  in  office  at  the  time  of  its  adoption,  as  the 
express  language  of  section  14  of  this  article,  that  the  county  judges  "now 
in  office  shall  hold  their  offices  until  the  expiration  of  their  respective  terms," 
was  controlling  when  construed  in  connection  with  this  provision.  People 
V.  Gardner,   (1871)   46  N.  Y.  812,  affirming  59  Barb.  198,  6  Lans.  1. 

§  IS,  Impeachment 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected.  The  court  for  the  trial 
of  impeachments  shall  be  composed  of  the  President  of  the  Senate. 
the  Senators,  or  the  major  part  of  them,  and  the  Judges  of  the 
Court  of  Appeals,  or  the  major  part  of  them.  On  the  trial  of  an 
impeachment  against  the  Governor  or  Lieutenant-Governor,  the 
Lieutenant-Governor  shall  not  act  as  a  member  of  the  court.  No 
judicial  officer  shall  exercise  his  office,  after  articles  of  impeach- 
ment against  him  shall  have  been  preferred  to  the  Senate,  until  he 
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shall  bave  been  acquitted.  Before  tbe  trial  of  an  impeachment 
tbe  members  of  the  court  shall  take  an  oath  or  affirmation  truly 
and  impartially  to  try  the  impeachment  according  to  the  evidence, 
and  no  person  shall  be  convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present.  Judgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  to  removal  from  office^  or 
removal  from  office  and  disqualification  to  hold  and  enjoy  any 
office  of  honor,  trust  or  profit  under  this  State;  but  the  party 
impeached  shall  be  liable  to  indictment  and  punishment  accord- 
ing to  law. 

Const.  1777,  Art.  XXXIII;  amended,  Const.  1821,  Art.  V,  {  2;  amended, 
Const.  1846,  Art.  VI,  §  1;  amended,  Judiciary  Article,  1869,  Art.  VI,  {  1; 
continued  without  change  in  Const.   1894,  Art.  VI,   §   13. 

§  IJf.  County  courts. 

Judges;  number^  election,  term. 

Jurisdiction  of  county  courts. 

Courts  of  sessions  abolished  except  in  New  York  covjiiy. 

County  judges;  powers  and  duties,  salary. 

May  hold  court  in  other  counties. 

The  existing  County  Courts  are  continued,  and  the  Judges 
thereof  now  in  office  shall  hold  their  offices  until  the  expiration  of 
their  respective  terms.  In  the  county  of  Kings  there  shall  be 
four  County  Judges.  The  number  of  County  Judges  in  any 
county  may  also  be  increased,  from  time  to  time,  by  the  Legisla- 
ture, to  such  number  that  the  total  number  of  County  Judges  in 
any  one  county  shall  not  exceed  one  for  every  two  hundred  thou- 
sand, or  major  fraction  thereof,  of  the  population  of  such  county. 
The  additional  County  Judges  in  the  county  of  Kings  shall  be 
chosen  at  the  general  election  held  in  the  first  odd-numbered  year 
after  the  adoption  of  this  amendment.  The  additional  County 
Judges  whose  offices  may  be  created  by  the  Legislature  shall  be 
chosen  at  the  general  election  held  in  this  first  odd-numbered  year 
after  the  creation  of  such  office.  All  County  Judges,  including 
successors  to  existing  Judges,  shall  be  chosen  by  the  electors  of 
the  counties  for  the  term  of  six  years  from  and  including  the  first 
day  of  January  following  their  election.  County  Courts  shall 
have  the  powers  and  jurisdiction  they  now  possess,  and  also 
original  jurisdiction  in  actions  for  the  recovery  of  money  only, 
where  the  defendants  reside  in  the  county,  and  in  which  the  com- 
plaint demands  judgment  for  a  sum  not  exceeding  two  thousand 
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dollars.  The  Legislature  may  hereafter  enlarge  or  restrict  the 
jurisdiction  of  the  County  Courts,  provided,  however,  that  their 
jurisdiction  shall  not  be  so  extended  as  to  authorize  an  action 
therein  for  the  recovery  of  money  only,  in  which  the  sum 
demanded  exceeds  two  thousand  dollars,  or  in  which  any  person 
not  a  resident  of  the  county  is  a  defendant.  Courts  of  Sessions, 
except  in  the  county  of  New  York,  are  abolished  from  and  after 
the  last  day  of  December,  eighteen  hundred  and  ninety-fiva  All 
the  jurisdiction  of  the  Court  of  Sessions  in  each  county,  except 
the  county  of  New  York,  shall  thereupon  be  vested  in  the  County 
Court  thereof,  and  all  actions  and  proceedings  then  pending  in 
such  Courts  of  Sessions  shall  be  transferred  to  the  said  County 
Courts  for  hearing  and  determination.  Every  County  Judge 
s-hall  perform  such  duties  as  they  may  be  required  by  law.  His 
salary  shall  be  established  by  law,  payable  out  of  the  county  treas- 
ury. A  County  Judge  of  any  county  may  hold  County  Courts 
in  any  other  county  when  requested  by  the  judge  of  such  other 
county. 

Const.  1846,  Art.  VI,  §  14;  amended.  Judiciary  Article,  1869,  Art.  VI, 
§  15;  amended.  Const.  1894,  Art.  VI,  i  14;  amended  in  1913.  See  also 
Const.   1777;  Art.  XXIV,  and  Const.   1821,  Art.   V,   §   6. 

Limitation  on  jurisdiction  generally. —  The  County  Court  is  confessedly  a 
court  of  limited  jurisdiction.  Gilbert  v.  York,  (1888)  111  N".  Y.  544,  19 
N.  E.  268,  affirming  41  Run  594,  8  N.  Y.  St.  Rep.  250;  Curran  v.  Arp,  (1910) 
141  App.  Div.  38,  126  N.  Y.  S.  758;  Heflfron  v.  Jennings,  (1901)  66  App.  Div. 
443,  73  N.  Y.  S.  410.  See  also  Frees  v.  Ford,  (1852)  6  N.  Y.  176.  To  give 
it  jurisdiction  imder  this  section  of  a  case  or  action  for  the  recovery  of 
money  only,  two  facts  must  exist  and  be  made  to  appear  on  the  face  of  the 
complaint.  First,  it  must  appear  that  the  amount  demanded  does  not  exceed 
the  limit  fixed  by  this  section  of  the  Constitution.  Heflfron  v.  Jennings, 
( 1901)  66  App.  Div.  443,  73  N.  Y.  S.  410.  See  also  Ralli  v.  Pearsall,  (1902) 
69  App.  Div.  254,  -74  N.  Y.  S.  620.  Second,  it  must  be  shown  that  all  of  the 
defendants  are  residents  of  the  county  in  which  the  case  or  action  is  begun. 
Gilbert  v.  York,  (1888)  111  N.  Y.  544,  19  N.  E.  268,  affirming  41  Hun  594, 
8  N.  Y.  St.  Rep.  250;  Kortwellyezsy  v.  Manhattan  Cooperage  Co.,  (1914)  162 
App.  Div.  285,  147  N.  Y.  S.  586;  Curran  v.  Arp,  (1910)  141  App.  Div.  38, 
125  N.  Y.  S.  758;  People  v.  Bailey,  (1909)  136  App.  Div.  130,  120  N.  Y.  S. 
618;  Henneke  v.  Schmidt,  (1907)  121  App.  Div.  517,  106  N.  Y.  S.  138.  See 
also  Frees  v.  Ford,  (1852)  6  N.  Y.  176;  Dake  v.  Miller,  (1878)  15  Hun  356. 
Compare  Weidman  v.  Sibley,  (1897)   16  App.  Div.  616,  44  N.  Y.  S.  1057. 

Money  limitation. —  It  follows  necessarily  from  the  requirements  of  this 
section  that  a  County  Court  has  no  jurisdiction  to  entertain  a  case  which 
is  not  within  the  money  limitation  herein  fixed.  Heffron  v.  Jennings,  ( 1901 ) 
66  App.  Div.  443,  73  N.  Y.  S.  410.  However,  where  the  summons  is  served 
in  advance  of  a  complaint  which  demands  an  amount  in  excess  of  the  pre- 
scribed limitation,  it  seems  that  the  court  acquires  sufficient  jurisdiction  to 
permit  an  amendment  reducing  the  demand.  Van  Clief  v.  Van  Vechten, 
(1892)  130  N.  Y.  571,  29  N.  E.  1017;  Dwyer  v.  Rathbone,  etc.,  Co.,  (1888) 
49  Hun  609,  mem.,  2  N.  Y.  S.  170.  See  also  HeflTron  v.  Jennings,  (1901) 
66  Ap.  Div.  443,  73  N.  Y.  S.  410;  Mclntyre  v.  Carriere,  (1879)    17  Hun  64. 
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But  this  is  not  true  where  the  complaint  and  summons  are  served  simulta- 
neously, as  a  court  can  acquire  no  jurisdiction  by  amendment  of  a  suit  of 
which  it  had  no  jurisdiction  before  amendment.  Heffron  v.  Jennings,  ( 1901 ) 
66  App.  Div.  443,  73  N.  Y.  S.  410;  Mclntyre  v.  Carriere,  (1879)  17  Hun  64. 
See  also  Van  Clief  v.  Van  Vechten,  (1892)   130  N.  Y.  571,  29  N.  E.  1017. 

Nonresident  defendant  clause. — Clearly,  under  this  section,  the  parties 
cannot  by  consent  confer  jurisdiction  on  a  County  Court  to  entertain  an 
action  to  recover  money  only  against  a  defendant  who  is  not  a  resident  of 
the  county.  People  v.  Bailey,  (1909)  1^6  App.  Div.  130,  120  N.  Y.  S.  618; 
Dake  v.  Miller,  (1878)  15  Hun  356.  However,  objections  to  the  defect  in 
the  failure  to  allege  the  residence  of  the  defendant  must  be  taken  by  answer, 
or  it  is  waived,  and  the  court  may  take  jurisdiction  if,  in  fact,  the  defendant 
is  a  resident.  People  v.  Bailey,  (1909)  136  App.  Div.  130,  120  N.  Y.  S.  618. 
See  also  Ross  v.  Konor,  (1888)  49  Hun  610,  mem.,  2  N.  Y.  S.  169.  So,  when 
the  defendant  is  served  with  a  summons  in  the  county  and  is,  in  fact,  a  resi- 
dent thereof,  it  seems  that  the  court  obtains  jurisdiction  to  allow  an  amend- 
ment curing  the  failure  to  allege  residence.  Henneke  v.  Schmidt,  (1907) 
121  App.  Div.  516,  106  N.  Y.  S.  138.  The  objection  that  the  court  has  not 
jurisdiction  of  the  person  of  the  defendant  must  be  made  promptly,  as  it 
would  be  oppressive  to  permit  him  to  lie  by  imtil  costs  had  largely  accumu- 
lated before  objecting  that  jurisdiction  of  his  person  had  not  been  obtained. 
"  Residence  depends  not  unfrequently  on  intention.  This  it  is  very  difficult, 
if  not  impossible,  for  any  third  person  to  ascertain.  Hence  it  is  that  defend- 
ants have  been  required  to  raise  the  objection  to  the  jurisdiction. of  the  courts 
over  their  persons  at  the  first  opportimity,  and  that  appearing  in  the  cause 
and  pleading  to  the  merits  have  been  held  to  be  waivers  of  the  objection  to 
the  jurisdiction."      Dake  v.  Miller,    (1878)    15  Hun  356. 

Residence  of  corporation. —  The  Code  of  Civil  Procedure  (§341)  provides 
that  for  the  purpose  of  determining  the  jurisdiction  of  a  County  Court,  a 
domestic  corporation  whose  principal  place  of  business  is  established,  by  or 
pursuant  to  a  statute  or  by  its  articles  of  association,  or  is  actually  located 
within  the  county,  is  deemed  a  resident  of  the  county.  Heenan  v.  New  York, 
etc.,  R.  Co..  (1885)  34  Hun  602;  Maisch  v.  New  York,  (1908)  193  N.  Y.  460, 
86  N.  E.  458,  affirming  127  App.  Div.  424,  111  N.  Y.  S.  645.  Accordingly, 
by  virtue  of  that  statutory  provision,  a  corporation  is  a  nonresident  within 
this  section  of  the  constitution,  except  in  the  county  wherein  its  principal 
place  of  business  is  established.  Thus,  the  County  Court  of  Albany  coimty 
has  no  jurisdiction  over  an  action  against  a  railroad  company  operating  in 
the  county,  but  having  its  principal  place  of  business  in  the  city  of  New 
York.  Heenan  v.  New  York,  etc.,  R.  Co.,  (1885)  34  Hun  602.  Likewise,  the 
County  Court  of  Kings  county  has  no  jurisdiction  of  an  action  against  the 
city  of  New  York,  which  is  a  domestic  corporation,  having  its  principal  place 
of  business  within  the  county  of  New  York.  Maisch  v.  New  York,  (1908) 
193  N.  Y.  460,  86  N.  E.  458,  affirming  127  App.  Div.  424,  111  N.  Y.  S.  645. 

Power  of  legislature  over  jurisdiction. —  Subject  to  the  limitation  expressly 
prescribed  by  this  section,  the  legislature  may  confer  upon  the  County  Courts 
jurisdiction  in  any  and  every  class  of  actions,  without  regard  to  the  extent 
or  value  of  the  property  or  rights  to  be  affected  thereby.  Howard  Iron  Works 
V.  Buflfalo  Elevating  Co.,  (1903)  176  N.  Y.  1,  68  N.  E.  66,  reversing  81  App. 
Div.  386,  81  N.  Y.  S.  452;  Hawley  v.  Whalen,  (1892)  64  Hun  550,  19  N.  Y.  S. 
521.  See  also  Matter  of  Felts  Street,  (1897)  18  App.  Div.  568,  46  N.  Y.  S. 
43;  Buckhout  v.  Rail,  (1882)  28  Hun  484.  Thus,  where  the  County  Court 
has  been  given  jurisdiction  to  entertain  an  action  to  foreclose  a  mortgage, 
it  may  render  judgment  for  a  deficiency,  whatever  that  amount  may  be. 
Hawley  v.  Whalen,  (1892)  64  Hun  550,  19  N.  Y.  S.  521.  See  also  Howard 
Iron  Works  v.  Buffalo  Elevating  Co.,  (1903)  176  N.  Y.  1,  68  N.  E.  66,  revers- 
ing 81  App.  Div.  386,  81  N.  Y.  S.  452.  Similarly,  "  it  cannot  be  doubted 
that  the  legislature  has  power  under  the  constitution  to  enact  that  when 
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the  county  court  acquires  jurisdiction  of  an  action  by  the  service  of  a  proper 
complaint,  the  court  may  entertain  any  defense  which  the  defendant,  sued  in 
that  court,  may  have,  even  though  it  be  a  counterclaim  alleged  to  be  more 
than  $2,000."  Howard  Iron  Works  v.  Buffalo  Elevating  Co.,  (1903)  176 
N.  Y.  1,  68  N.  E.  66,  reversing  81  App.  Div.  386,  81  N.  Y.  S.  452. 

Matters  triable  by  judge  of  another  county. —  This  section  provides  that 
'*  a  coimty  judge  of  any  county  may  hold  county  courts  in  any  other  county 
when  required  by  the  judge  of  such  other  county."  Under  this  clause  a 
county  judge  can  require  the  judge  of  another  county  to  act  for  him  only 
in  matters  of  which  Coimty  Courts  have  jurisdiction.  Prior  to  1871  a  county 
judge  empowered  to  appoint  commissioners  of  drainage  could  not,  when  him- 
self interested  in  the  appointment',  request  the  judge  of  another  county  to  act 
in  his  place,  since  before  that  date  County  Courts  had  no  jurisdiction  of  drain- 
age proceedings.  In  re  Ryers,  72  N.  Y.  1,  28  Am.  Rep.  88,  (1878)  affirming 
10  Hun  93.  So,  this  clause  authorizes  a  county  judge  to  hold  court  in  another 
county  only  to  try  causes  of  action  pending  in  that  court.  Hence,  where 
a  county  judge  filed  a  certificate  of  disqualification  in  which  he  requested  that 
the  county  judge  of  another  county  hold  the  County  Court  of  his  county  for 
the  purpose  of  hearing  and  determining  a  certain  suit,  which,  under  the 
provisions  of  section  342  of  the  Code  of  Civil  Procedure,  was  automatically 
removed  to  the  Supreme  Court  upon  the  filing  of  the  certificate  of  disqualifica- 
tion, a  judgment  thereafter  entered  in  the  County  Court  was  properly  vacated 
and  set  aside  for  want  of  jurisdiction.  Queens-Nassau  Mortg.  Co.  v.  Graham, 
(1913)   157  App.  Div.  489,  142  N.  Y.  S.  589. 

Appointment  of  county  judges  by  governor  under  article  6,  sections  4,  15. — 
The  provision  contained  in  this  section  that  *'  the  additional  county  judges 
in  the  county  of  Kings  shall  be  chosen  at  the  general  election  held  in  the  first 
odd-numbered  year  after  the  adoption  of  this  amendment,"  is  not  exclusive 
of  the  right  of  appointment  conferred  on  the  governor  by  sections  4  and  15 
of  this  article.  "  The  general  rule  is  that  when  a  law  establishing  an  office 
takes  effect  a  vacancy  in  the  office  at  once  exists,  unless  the  language  of  the 
law  imports  futurity  of  selection."  Accordingly,  where  the  governor  named 
two  judges  to  fill  the  vacancies  created  in  Kings  county  by  the  provisions  of 
this  section,  the  appointment  was  valid,  and  the  judges  so  appointed  were 
de  jure  county  judges  of  that  county.  People  v.  Hylan,  (1914)  212  N.  Y.  236, 
106  N.  E.  89,  reversing  163  App.  Div.  219,  148  N.  Y.  S.  287. 

§  15.  Surrogcutes^  courts. 

Surrogates;  election,  term,  powers  and  duties. 
County  judge  as  surrogate. 
Separate  officer  as  surrogate. 
Age  limit  of  county  judges  and  surrogates. 
Vacancies  in  office  of  county  judge  or  surrogate. 
Compensation  of  county  judges  and  suiTogates. 
Powers  of  surrogates  may  he  conferred  on  supreme  court 
m  certain  counties. 

The  existing  Surrogates'  Courts  are  continued,  and  the  Surro- 
gates now  in  office  shall  hold  their  offices  until  the  expiration  of 
their  terms.  Their  successors  shall  be  chosen  by  the  electors  of 
their  respective  counties,  and  their  terms  of  office  shall  be  six 
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years,  except  in  the  county  of  New  York,  where  they  shall  con- 
tinue' to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powers  which  the  Surrogates  and 
existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  Legislature.  The  County  Judge  shall  be  Surrogate  of 
his  county,  except  where  a  separate  Surrogate  has  been  or  shall 
be  elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature  may 
provide  for  the  election  of  a  separate  officer  to  be  Surrogate,  whose 
term  of  office  shall  be  six  years.  When  the  Surrogate  shall  be 
elected  as  a  separate  officer  his  salary  shall  be  established  by  law, 
payable  out  of  the  county  treasury.  No  County  Judge  or  Surro- 
gate shall  hold  office  longer  than  until  and  including  the  last  day 
of  December  next  after  he  shall  be  seventy  years  of  age.  Vacan- 
cies occurring  in  the  office  of  County  Judge  or  Surrogate  shall  be 
filled  in  the  same  manner  as  like  vacancies  occurring  in  the 
Supreme  Court.  The  compensation  of  any  County  Judge  or  Sur- 
rogate shall  not  be  increased  or  diminished  during  his  term  of 
office.  For  the  relief  of  Surrogates'  Courts  the  Legislature  may 
confer  upon  the  Supreme  Court  in  any  county  having  a  popula- 
tion exceeding  four  hundred  thousand,  the  powers  and  jurisdic- 
tion of  Surrogates,  with  authority  to  try  issues  of  fact  by  jury  in 
probate  cases. 

Const.  1846,  Art.  VI,  f  14;  amended,  Judiciary  Article,  1869,  Art.  VI, 
§  16;  amended.  Const.  1894,  Art.  VI,  §  15.  See  also  Const.  1777,  Art.  XXIV, 
and  Const.  1821,  Art.  V,  §  6. 

Powers  of  surrogate.— A  Surrogate's  Court  has  no  authority,  save  that 
conferred  on  it  by  statute. '  **  Notwithstanding  the  fact  that  surrogates'  courts 
are-  not  now  courts  of  record,  it  is  to  be  emphasized  that  they  are  still  courts 
which  possess  no  jurisdiction  except  such  as  has  been  specially  conferred  by 
statute,  together  with  such  incidental  powers  as  may  be  requisite  to  enable 
them  to  effectually  exercise  the  jurisdiction  actually  granted."  Runk  v. 
Thomas,  (1911)  200  N.  Y.  447,  94  N.  E.  363,  reversing  138  App.  Div.  789, 
123  N*.  Y.  S.  623;  In  re  Bolton,  (1899)  159  N.  Y.  129,  53  N.  E.  756,  affirming 
37  App.  Div.  626,  66  N.  Y.  S.  1106.  Thus,  in  the  absence  of  a  statute  granting 
such  power,  a  Surrogate's  Court  is  not  competent  to  direct  a  conversion  of 
an  infant's  property  from  personalty  into  realty,  by  which  the  infant  will  be 
bound  on  attaining  majority,  or  by  which  the  devolution  or  disposition  of 
the  property  will  be  bound  in  case  of  the  infant's  death  under  age.  Matter 
of  Bolton,  supra.  This  section,  however,  in  providing  that  surrogates  and 
Surrogates*  Courts  shall  have  the  jurisdiction  and  powers  which  the  surro- 
gates and  existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  legislature,  excludes  authority  to  add  to  the  jurisdiction  pos- 
sessed by  such  courts.  "  The  only  pow6r  reserved  in  the  legislature  is  to 
regulate,  take  away,  cut  down  or  limit  the  jurisdiction  thus  conferred;  but 
no  authority  exists  to  add  to  it.  If  it  did  the  constitution  would  not  have 
imposed  any  limitation  or  be  a  bar  to  the  conferring  of  the  most  ample  juris- 
diction, both  legal  and  equitable,  which  could  be  provided  by  law.     Manifestly 
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sucli  is  not  its  construction.  It  may  withhold  power,  but  it  cannot  grant 
it  beyond  the  limitation  of  its  exercise  existing  at  the  time  when  the  constitu- 
tion was  adopted."  Runk  v.  Thomas,  (1911).  200  N.  Y.  447,  94  N.  E.  363, 
reversing  138  App.  Div.  789,  123  N.  Y.  S.  623;  In  re  Bunting,  (1904)  98 
App.  Div.  122,  90  N.  Y.  S.  786,  appeal  dismissed,  182  N.  Y.  552,  95  N.  E. 
1128.  Accordingly,  assuming  that  the  legislature  intended,  by  section  7  of 
the  Personal  Property  Law,  to  confer  power  on  the  Surrogate's  Court  to 
determine,  on  the  application  of  a  creditor  of  a  decedent,  the  validity  of  an 
alleged  fraudulent  transfer  made  by  the  decedent  in  her  lifetime,  the  section 
would  be  unconstitutional,  the  power  attempted  to  be  conferred  never  having 
been  exercised  by  Surrogates'  Courts.  Matter  of  Bunting,  supra.  However, 
a  different  rule  seems  to  have  prevailed  before  the  provision  set  out  above 
was  adopted.  Prior  to  that  time  the  legislature  could  confer  on  surrogates 
such  jurisdiction  as  it  listed.  Matter  of  McPherson,  (1877)  104  N.  Y.  306, 
10  N.  E.  685,  58  Am.  Rep.  602. 

Relation  of  term  of  surrogate  to  that  of  county  judge. —  Apparently,  the 
provision  that  the  judge  of  a  county  wherein  a  separate  surrogate  has  not 
been  elected,  shall  be  the  surrogate  thereof,  requires  that  the  terms  of  office 
of  county  judges  and  surrogates  be  identical.  A  statute  effecting  a  change 
in  the  term  of  either  office,  therefore,  effects  also  a  corresponding  change  in 
the  term  of  the  other.  People  v.  Townsend,  (1886)  102  N.  Y.  430,  7  N.  B. 
360,  reversing  40  Hun  360. 

Term  of  office  of  surrogate  elected  to  fill  vacancy. —  Apparently,  the  pro- 
vision that  the  successors  to  the  surrogates  holding  office  at  the  time  of  the 
adoption  of  this  section  shall  be  elected  for  a  term  of  six  years,  prescribes 
the  term  of  office  not  only  of  the  immediate  successors  to  the  surrogates  then 
holding  office,  but  also  of  all  surrogates  subsequently  elected.  Accordingly, 
the  term  of  a  surrogate  elected  to  fill  a  vacancy  caused  by  death  runs  for  six 
years  and  does  not  expire  with  the  termination  of  the  term  for  which  his 
immediate  predecessor  was  elected.  People  v.  Townsend,  (1886)  102  N.  Y. 
430,  7  N.  E.  360,  reversing  40  Hun  360. 

%  16.  Special  county  judge  and  surrogate. 

The  Legislature  may,  on  application  of  the  board  of  super- 
visors, provide  for  the  election  of  local  oflScers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  in  such 
other  cases  as  may  be  provided  by  law,  and  to  exercise  such  other 
powers  in  special  cases  as  are  or  may  be  provided  by  law. 

Const.  1^846,  §  15;  continued  without  change  in  Judiciary  Article,  1869. 
Art.  VI,  K*  16. 

Power  of  legislature  under  section. —  Taking  the  recognizance .  of  bail  is 
"  a  special  case,"  within  the  meaning  of  this  section  of  the  Constitution,  and 
that  power  may  be  conferred  by  the  legislature  upon  a  local  officer  appointed 
to  discharge  the  duties  of  county  judge,  independent  of  any  disability  of  the 
county  judge  or  vacancy  in  his  office.  Furthermore,  it  seems  that  the  legis- 
lature would  have  the  right  to  confer  that  power  upon  the  local  officer,  even 
though  it  could  not  be  considered  a  special  case.  People  v.  'Main,  (1859)  20 
N.  Y.  434.  In  that  case  the  court  said:  "Let  us  suppose  that  ...  the 
duty  of  letting  to  bail  upon  an  indictment  could  not  be  considered  a  special 
case.  That  duty  and  all  the  other  official  acts  which  a  county  judge  may  be 
called  upon  to  perform  out  of  court  are  things  necessary  to  be  done,  and  it 
is  within  the  discretion  of  the  legislature  to  provide  agencies  for  their  per- 
formance.    Concede  now  that  they  do  not  necessarily  belong  to  the  functions 
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of  the  local  officer  as  defined  by  the  constitution,  what  is  the  objection  to  the 
selection  by  the  legislature  of  that  officer  as  one  of  the  official  persons  who 
are  to  perform  them?  The  provision  that  he  shall  exercise  such  powers  in 
special  cases  as  the  legislature  shall  provide,  does  not  imply  a  prohibition 
against  charging  him  with  other  duties  which  do  not  fall  within  the  descrip- 
tion of  special  cases.  If  th^  duties  which  it  is  designed  to  impose  upon  him 
are  not  exclusively  attached  by  the  constitution  to  another  office,  they  may  be 
distributed  among  any  of  the  existing  offices  in  such  manner  as  the  legis- 
lature may  determine." 

§  i7.  Justices  of  the  peace;  election^  term^  etc. 

Removal  of  inferior  judicial  officers  and  their  clerks. 

The  electors  of  the  several  towns  shall,  at  their  annual  town 
meetings,  or  at  such  other  time  and  in  such  manner  as  the  Legis- 
lature may  direct,  elect  Justices  of  the  Peace,  whose  term  of  oflSce 
shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy  occur- 
ring before  the  expiration  of  a  full  term,  they  shall  hold  for  the 
residue  of  the  unexpired  term.  Their  number  and  classification 
may  be  regulated  by  law.  Justices  of  the  Peace  and  judges  or 
justices  of  inferior  courts  not  of  record,  and  their  clerks,  may  be 
removed  for  cause,  after  due  notice  and  an  opportunity  of  being 
heard  by  such  courts  as  are  or  may  be  prescribed  by  law.  Jus- 
tices of  the  Peace  and  District  Court  Justices  may  be  elected  in 
the  different  cities  of  this  State  in  such  manner  and  with  such 
powers,  and  for  such  terms,  respectively,  as  are  or  shall  be  pre- 
scribed by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  this  article,  shall 
be  chosen  by  the  electors  of  such  cities,  or  appointed  by  some  local 
authorities  thereof. 

Const.  1821,  Art.  IV,  §  7;  amended  in  1826;  amended,  Const.  1846,  Art.  VI, 
§  17;  amended.  Judiciary  Article,  1869,  Art.  VI,  §  18;  continued  without 
change  in  Const.   1894,  Art.  VI,  §   17.      See  also  Const.   1777,  Art.  XXIV. 

/.  Election  and  appointment  of  officers,  4:46. 

II.  Term  of  office,  448. 

HI.  Removal  from  office,  448. 

IV.  Status  and  juiHsdictional  rights  of  justices  o,  peace,  4SO. 


I.  Election  and  Appointment  of  Officers, 

Election  or  appointment  as  alternatives. —  Under  the  provision  that  "  judi- 
cial oflScers  in  cities,  whose  election  or  appointment  is  not  otherwise  provided 
for  in  this  article,  shall  be  chosen  by  the  electors  of  such  cities,  or  appointed 
by  some  local  authorities  thereof  ",  the  legislature  can  provide  but  one  method 
of  selecting  a  particular  class  of  officers  in  the  same  territorial  or  civil 
division.  Such  officers  must  either  be  elected  or  appointed  —  one  or  the  other, 
not  both.     Thufi,  the  legislature  cannot  provide  that  the  magistrates  in  the 
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borough  of  Brooklyn  shall  be  elected  and  that  those  in  the  boroughs  of 
Manhattan  and  the  Bronx  shall  be  appointed.  "  The  mandate  of  the  con- 
stitution is  that  judicial  officers  in  cities,  whose  election  or  appointment 
is  not  otherwise  provided  for,  shall  be  chosen  by  the  electors  of  such  cities 
or  appointed  by  some  local  authorities  thereof.  This  language  is  plain  and 
unequivocal.  It  presents  two  distinct  alternatives.  Either  may  be  chosen. 
It  must  be  one  or  the  other.  If  the  office  is  to  be  filled  by  appointment,  the 
agency  by  which  that  is  to  be  accomplished  is  broadly,  yet  clearly  designated. 
If  the  officer  is  to  be  elected,  the  power  of  appointment  is  as  plainly  excluded. 
...  If  judicial  officers  of  the  same  grade,  performing  the  same  duties  in 
the  same  local  division,  may  be  appointed  in  part  and  elected  in  part  at  the 
same  time,  we  shall  not  have  long  to  wait  for  such  use  of  the  power  as  will 
serve  the  selfish  ends  of  the  designing  few  at  thex  expense  of  the  public  weal. 
If  magistrates  may  at  the  same  time  be  appointed  in  the  borough  of  Man- 
hattan and  elected  in  the  borough  of  Brooklyn,  why  may  they  not  be  elected  in 
one  part  of  a  borough  and  appointed  in  another?  And  if  this  may  be  done 
what  becomes  of  the  system  by  which  two  boards  of  magistrates  are  created 
in  the  two  divisions  of  the  Greater  New  York,  designed  to  promote  unity 
and  cohesion  in  the  administration  of  criminal  justice  in  the  city  at  large  ?  " 
People  v.  Dooley,  (1902)  171  N.  Y.  74,  63  N.  E.  815,  affirming  69  App.  Div. 
512,  75  N".  Y.  S.  350. 

Justices  of  the  peace  in  cities  and  District  Court  judges  as  elective  officers. — 
Under  this  section  of  the  constitution  electors  of  towns  are  required  to  elect 
justices  of  the  peace  at  their  annual  town  meetings,  or  at  such  other  time  and 
in  such  manner  as  the  legislature  may  direct,  but  "justices  of  the  peace 
and  district  court  justices  may  be  elected  in  the  different  cities  of  this  state 
in  such  manner  and  with  such  powers  and  for  such  terms  respect iyely  as  are 
or  shall  be  prescribed  by  law."  Accordingly,  "while  the  legislature  may 
determine  whether  cities  shall  or  shall  not  have  justices  of  the  peace  or 
district  court  justices,  if  they  determine  in  favor  of  the  existence  of  these 
officers,  the  offices  must  be  filled  by  election."  Markland  v.  Scully,  (1911) 
146  App.  Div.  350,  131  N".  Y.  S.  364,  affirmed  203  N".  Y.  158,  90  N".  E.  427. 

Municipal  Court  justice  as  District  justice. —  The  justices  of  the  Municipal 
Court  of  the  city  of  New  York  are  District  Court  justices  within  the  meaning 
of  this  section  of  the  constitution.  Markland  v.  Scully,  (1911)  203  N.  Y. 
158,  96  N".  E.  427,  affirming  146  App.  Div.  350,  131  N.  Y.  S.  364;  People  v. 
Dooley,  (1902)  171  N".  Y.  74,  63  K  E.  815,  affirming  69  App.  Div.  512, 
75  N.  Y.  S.  350.  See  also  Worthington  v.  London  Guarantee,  etc.,  Co.,  (1900) 
164  N.  Y.  81,  58  N".  E.  102  (opinion  of  Haight,  J.).  Compare  Matter  of 
Schultes,  (1898)  33  App.  Div.  524,  54  N".  Y.  S.  34.  Therefore,  that  office 
is  elective,  and  is  controlled  by  the  provision  of  article  10,  section  5,  which 
places  a  limitation  on  the  tenure  of  a  person  appointed  to  fill  a  vacancy  in  an 
elective  office.  Markland  v.  Seully,  (1911)  203  N.  Y.  158,  96  N".  E.  427, 
affirming  146  App.  Div.  350,  131  N.  Y.  S.  364.  Compare  Matter  of  Schultes, 
(1898)    33  App.  Div.  524,  54  N.  Y.  S.  34. 

Police  justices  in  the  city  of  New  York  are  not  included  within  this  con- 
stitutional provision,  declaring  that  "  justices  of  the  peace  and  district 
court  justices  shall  be  elected  in  the  different  cities  in  this  state,"  etc. 
Accordingly,  these  officers  may  be  appointed  as  provided  by  the  Act  of  1873 
(eh.  538)  entitled  "An  act  to  secure  better  administration  in  the  police 
courts  of  the  city  of  New  York."  Wenzler  v.  State,  (1814)  58  N.  Y.  516; 
People  V.  Morgan,  (1874)  5  Daly  161,  affirmed,  58  N.  Y.  679.  In  Wenzler  v. 
State,  supra,  this  was  said:  "No  confusion  of  terms,  no  interchangeable 
use  of  names  in  respect  to  th«se  officers,  has  ever  prevailed.  The  justice 
of  the  peace  has  been  a  definite  legal  entity,  and  has  not  been  confounded 
with  police  justices  nor  district  justices  nor  assistant  justices.  Each  has  been 
referred  to  in  legislation  by  the  appropriate  title,  and  %he  name  of  neither 
has  been   used  to  designate  the  other." 

29 
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II.  Term  of  Office. 

Extension  of  term  of  office. —  The  legislature  would  seem  to  be  incompet^it 
to  extend  the  term  of  a  judicial  officer  elected  by  the  electors  of  the  city  or 
appointed  by  a  local  authority  in  pursuance  of  this  section.  People  v.  Bull, 
(1891)   46  N.  Y.  47.     See  further  as  to  this  point,  Art.  10,  §  2. 

Power  of  legislature  to  shorten  term. —  It  is  unquestionable  that  the  legis- 
lature cannot  abrogate  or  shorten  the  term  of  office  prescribed  for  a  justice 
of  the  peace  by  this  section.  People  v.  Rowland,  (1898)  156  N.  Y.  270, 
49  N.  E.  775,  41  L.  R.  A.  838,  affirming  17  App.  Div.  165,  45  N.  Y.  S.  347; 
In  re  Gertum,  (1888)  109  N*.  Y.  170,  16  N.  E.  328;  Garey  v.  People,  (1827) 
9  Cow.  640;  People  v.  Treacy,  (1899)  46  App.  Div.  216,  61  N.  Y.  S.  288. 
Also,  apparently,  that  body  has  not  the  power  to -direct  that  the  office  of 
justice  of  the  peace  shall  be  filled  at  a  date  earlier  than  that  of  the  election 
which  next  precedes  the  expiration  of  the  term  of  an  ex:isting  incumbent. 
People  V.  Treacy,  (1899)   46  App.  Div.  216,  61  N.  Y.  S.  288. 

Recorders  and  city  judges  are  not  within  the  protection  of  this  section, 
"  and,  therefore,  their  terms  of  office  are  within  the  control  of  the  legislature." 
People  V.  Kent,   (1903)    83  App.  Div.  554,  82  N.  Y.  S.  172. 

Officers  within  provision  for  filling  vacancy  in  unexpired  term. —  It  seems 
that  the  provision  of  this  section  relative  to  filling  a  vacancy  occurring  before 
the  expiration  of  a  full  term  applies  to  justices  of  the  peace  in  cities  and 
District  Court  justices  as  well  as  to  justices  of  the  peace  in  towns.  Markland 
V.  Scully,  (1911)  203  N.  Y.  158,  96  N.  E.  427,  affirming  46  App.  Div.  158, 
131  N.  Y.  S.  364.  The  court  said:  "Following  the  provision  with  reference 
to  the  election  of  justices  of  the  peace  in  towns  is  the  provision  that  in 
case  of  election  to  fill  a  vacancy  occurring  before  the  expiration  of  a  full 
term  they  shall  hold  for  the  residue  of  the  unexpired  term.  It  is  claimed  that 
this  clause  has  reference  to  filling  vacancies  of  justices  of  the  peace  in  towns, 
and  not  to  justices  of  the  peace  and  district  court  justices  in  cities.  Bv^- 
it  will  at  once  be  seen,  on  referring  to  the  election  of  judicial  officers  in 
section  3,  article  12,  that  if  the  vacancy  is  filled  for  a  full  term,  it  will  in 
every  case,  where  the  vacancy  occurs  in  an  odd  numbered  year,  violate  the 
provisions  of  that  section.  It  consequently  appears  to  me  that  the  pro- 
vision with  reference  to  filling  vacancies  for  the  unexpired  term  must  also 
apply  to  the  election  of  judicial  officers  to  fill  vacancies  in  cities,  at  least 
in  so  far  as  the  cities  embraced  in  that  section  are  concerned,  which  are 
those   of  the   first  and   second   class,   excluding   those   of  the   third   class.'* 

Right  of  justice  of  peace  to  immediate  entrance  in  office. —  A  justice  of  the 
peace  elected  to  fill  a  vacancy  created  otherwise  than  by  the  expiration  of  a 
regular  term,  is  by  the  express  provision  of  this  section  entitled  to  enter 
upon  his  office  immediately  after  the  election.  Therefore,  the  term  of  a 
justice  of  the  peace  appointed  by  the  governor  to  fill  a  vacancy  terminates 
at  once  upon  the  election  of  a  person  to  fill  the  residue  of  the  unexpired  term. 
"  This  is  not  at  all  inconsistent  with  the  powers  implied  in  the  fifth  section 
of  the  tenth  article  authorizing  such  appointments  to  extend  to  the  com- 
mencement of  the  ensuing  year.  The  two  provisions,  when  construed  together, 
as  ttiey  must  be,  show  that  although  appointments  extending  beyond  the 
election  may  be  made  in  many  cases,  the  office  of  justice  of  the  peace  presents 
an  exception."    People  v.  Keeler,  (1858)  17  N.  Y.  370,  reversing  25  Barb.  421. 


III.  Removal  feom  Office. 

Removal  of  inferior  court  justices. —  In  pursuance  of  the  provision  tbti 
justices  of  the  peace  and  justices  of  courts  not  of  record  and  their  cXerlft 
shall  be  removed  for  cause  by  such  courts  as  may  be  designated  by  la^, 
(hat  power  has  been  cast  directly  upon  the  Appellate  Division  of  the  Suprenst 
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Court.  In  re  Droege,  (1909)  197  N.  Y.  44,  90  N.  E.  340,  dismissing  appeal, 
129  App.  Div.  866,  114  N.  Y.  S.  375;  Matter  of  Bolte,  (1904)  97  App.  Div. 
551,  90  N.  Y.  S.  499;  Matter  of  Deuel,  (1906)  112  App.  Div.  99,  98  N".  Y.  S. 
297.  See  also  Matter  of  Prescott,  (1894)  77  Hun  518,  28  N.  Y.  S.  928. 
It  follows  that  since  the  Appellate  Division  is  vested  with  the  power  of 
removal  "  for  cause,"  the  Court  of  Appeals  cannot  assume  jurisdiction  of 
such  a  proceeding  without  substituting  its  judgment  and  discretion  for  that 
which  the  Constitution  and  the  statutes  have  granted  exclusively  to  the 
former  court.  In  re  Droege,  (1909)  197  N.  Y.  44,  90  K.  E.  340,  dismissing 
appeal  129  App.  Div.  866,  114  N.  Y.  S.  376. 

"  Cause  "  for  removal  of  justice. —  This  section  provides  that  '*  justices  of 
the  peace  and  judges  or  justices  of  inferior  courts  not  of  record,  and  their 
clerks,  may  be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard  by  such  courts  as  are  or  may  be  prescribed  by  law."  Neither 
the  Constitution  nor  the  statutes,  however,  have  attempted  to  define  what 
"cause"  shall  be.  Matter  of  Droege,  (1909)  197  N.  Y.  44,  90  N".  E.  340, 
dismissing  appeal  129  App.  Div.  866,  114  N.  Y.  S.  376;  Matter  of  Deuel, 
(1908)  127  App.  Div.  640,  111  N.  Y.  S.  969.  Therefore,  each  case  must 
depend  upon  the  particular  facts  presented.  Matter  of  Droege,  (1909)  129 
App.  Div.  866,  114  N".  Y.  S.  376,  appeal  dismissed,  197  N*.  Y.  44,  90  N.  E.  340. 
Still,  it  may  be  said  that  the  acts  charged  against  a  justice  whose  removal 
is  sought  under  this  provision  must  be  such  as  to  justify  a  finding  that  a 
retention  of  office  by  him  is  inconsistent  with  the  fair  and  proper  adminis- 
tration of  justice.  Matter  of  Barlow,  (1910)  141  App.  Div.  640,  127  N.  Y.  S. 
542;  Matter  of  Droege,  (1909)  129  App.  Div.  866,  114  N".  Y.  S.  376,  appeal 
dismissed  (1909)  197  N".  Y.  44,  90  N.  E.  340;  Matter  of  Bolte,  (1904)  97 
App.  Div.  551,  90  N.  Y.  S.  499.  See  also  Matter  of  Tighe,  (1904)  97  App. 
Div.  28,  89  N.  Y  S.  719;  Matter  of  Baker,  (1904)  94  App.  Div.  278,  87 
N.  Y.  S.  1022;  Matter  of  Du  Mahaut,  (1899)  43  App.  Div.  56,  59  N.  Y.  S. 
363;  In  Matter  of  Barlow,  (1910)  141  App.  Div.  640,  127  N".  Y.  S.  642,  this 
was  said :  **  The  first  requisite  for  a  judicial  officer  is  that  his  judicial 
acts  should  be  the  result  of  an  honest  attempt  to  administer  the  power  con- 
ferred upon  him  uninfluenced  by  any  other  consideration.  A  charge  of  im- 
proper motives,  whether  it  takes  the  form  of  a  pecuniary  or  other  advantage 
to  the  magistrate,  or  is  the  result  of  solicitation  or  influence  of  others,  would 
require  a  searching  investigation  and,  if  such  a  charge  was  established, 
would  require  the  removal  of  the  magistrate.  The  '  cause '  would  also  include 
such  conduct  as  indicated  a  lack  of  the  qualities  necessary  to  properly  perform 
the  duties  of  his  office.  Good  intentions  would  not  save  the  magistrate,  if 
the  facts  connected  with  the  administration  of  his  office  were  such  as  to 
show  ignorance,  a  perverted  character,  or  a  lack  of  those  intellectual  and 
moral  qualities  which  are  necessary  for  the  performance  of  the  duties  of  his 
office.  The  statement  of  this  latter  ground  of  removal  is  sufficient  to  show 
that  a  single  mistake  or  inadvertence,  erroneous  decision,  or  improper  exer- 
cise of  power,  would  not  be  a  basis  for  such  a  charge,  unless  the  facts  dis- 
closed such  a  perverted  intellect  or  such  a  total  disregard  of  established 
principles  of  justice  or  morality  as  established  the  main  fact  required  for  hia 
removal.  Of  course,  included  within  this  latter  definition  would  be  a  case 
where,  in  consequence  of  physical  or  mental  decay  or  disease,  a  magistrate 
should  become  personally  disqualified  from  the  performance  of  his  duties. 
The  whole  question  may  be  briefly  summed  up  by  stating  that  the  charges 
made  against  a  judicial  officer  to  justify  his  removal  must  be  such  as  to  at 
least  tend  to  establish  that  the  officer  has  so  conducted  himself  in  the  per- 
formance of  the  duties  of  his  office  that  he  is  an  unfit  and  improper  person  to 
be  continued  in  the  discharge  of  the  official  duties  connected  with  the  office." 
In  Matter  of  Droege,  (1909)  129  App.  Div.  866,  114  N.  Y.  S.  375,  the  court 
said :  "  To  justify  the  removal  of  a  judicial  officer  much  more  is  required  than 
erroneous  rulings  upon  either  cases  decided  before  him  or  the  extent  of  the 
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powers  conferred  upon  him  by  law.  While  the  nature  of  his  rulings  may 
in  certain  cases  indicate  such  a  lack  of  professional  knowledge  or  a  lack  of 
judicial  temperament  or  appreciation  of  the  duties  of  the  office  as  will  be 
sufficient  cause  for  removal,  the  acts  charged  against  the  officer  must  be  such 
as  to  justify  the  finding  that  his  future  retention  of  office  is  inconsistent 
with  the  fair  and  proper  administration  of  justice  which  the  law  intrusts  to 
him.  It  is  quite  impossible  to  formulate  any  distinct  grounds  upon  which 
this  power  of  removal  should  be  exercised  as  each  case  must  depend  upon  the 
particular  facts  presented,  but  it  is  not  error  of  judgment;  it  is  not  error  in 
the  decision  of  particular  cases;  it  is  not  mistakes  in  the  construction  of 
statutes  or  in  the  determination  of  the  extent  or  limitation  of  his  powers, 
standing  alone,  which  would  justify  his  removal ;  but  such  conduct  as  satisfies 
the  court  that  the  magistrate  has  been  actuated  by  unworthy  or  illegal  motives 
in  the  exercise  of  his  judicial  duties;  or  has  committed  such  acts  as  to 
justify  the  inference  that  either  from  Ignorance  or  from  a  pervferted  char- 
acter, or  from  a  lack  of  judicial  qualities,  he  has  so  administered  the  power 
conferred  upon  him  as  to  show  that  he  should  not  be  continued  in  office.  A 
single  decision  or  judicial  action,  correct  or  not,  which  is  established  to  have 
been  based  upon  improper  motives  and  not  upon  a  desire  to  .do  justice,  or  to 
properly  perform  the  duties  of  his  office,  will  justify  a  removal  while  many 
improper  judicial  determinations,  or  mistakes  based  merely  upon  errors  of 
judgment,  and  without  corrupt  or  improper  motives,  would  not  supply  the 
*  cause '  contemplated  by  the  constitution  and  the  statutes."  In  Matter  of 
Bolte,  (1904)  97  App.  Div.  561,  90  N.  Y.  S.  499,  the  court  said:  "A  judicial 
officer  may  not  be  removed  for  merely  making  an  erroneous  decision  or 
ruling,  but  he  may  be  removed  for  wilfully  making  a  wrong  decision  or  an 
erroneous  ruling  or  for  a  reckless  exercise  of  his  judicial  functions  without 
regard  to  the  rights  of  litigants,  or  for  manifesting  friendship  or  favoritism 
toward  one  party  or  his  attorney  to  the  prejudice  of  another  and  to  the 
destruction  of  his  usefulness  as  a  magistrate  through  the  loss  of  public  con- 
fidence in  his  fairness  or  integrity." 


IV.  Status  and  Jurisdictional  Eights  of  Justiceb  of  Peace. 

History  of  office  of  justice  of  peace. — "The  office  of  justice  of  the  peace 
came  down  to  us  from  remote  times.  It  existed  in  England  before  the  dis- 
covery of  America,  and  it  has  existed  here  practically  during  our  entire  his- 
tory, both  colonial  and  state,  at  first  with  criminal  jurisdiction  only,  but  for 
more  than  two  centuries  past  with  civil  jurisdiction  also.  ...  It  exists 
in  every  state  of  the  Union  and  is  regarded  as  of  great  importance  to  the 
people  at  large,  as  it  opens  the  doors  of  justice  near  their  own  homes,  and 
not  only  affords  a  cheap  and  speedy  remedy  for  minor  grievances  as  to  rights 
of  property,  but  also  renders  substantial  aid  in  the  prevention  and  punishment 
of  crime.  The  office  as  it  now  exists  in  towns  was  established  by  the  consti- 
tution, which  does  not  in  express  terms  say  what  a  justice  of  the  peace  shall 
be.  As,  however,  the  office  was  well  known  when  the  constitution  was  adopted, 
it  is  presumed  that  the  framers  thereof  and  the  people  meant  to  establish  it 
as  an  office  with  such  civil  and  criminal  jurisdiction,  within  the  limitations 
of  that  instrument,  as  the  legislature  saw  fit  to  confer  upon  it."  People  v. 
Rowland,  (1898)  155  N.  Y.  270,  49  K.  E.  775,  affirming  17  App.  Div.  166, 
45  N.  Y.  S.  347. 

Abolition  of  office  generally. —  So  long  as  a  town  itself  exists,  it  is  beyond 
the  power  of  the  legislature  to  abolish  the  constitutional  office  of  justice  of 
the  peace  therein.  People  v.  Rowland,  (1898)  155  N".  Y.  270,  49  N.  E.  776, 
affirming  17  App.  Div.  165,  45  K  Y.  S.  347;  Matter  of  Gertum,  (1888)  109 
N*.  Y.  170,  16  N.  E.  328.  Nor  can  such  abolition  be  accomplished  by  indirect 
methods.    People  v.  Rowland,  (1898)   155  N.  Y.  270,  49  N.  E.  775,  affirming 
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17  App.  Div.  165,  45  N.  Y.  S.  3475  People  v.  Lane,  (1909) )  53  Ap.  Div.  631, 
05  N".  Y.  S.  1004.  Thus,  the  power  to  establish  "  inferior  local  courts  of  civil 
and  criminal  jurisdiction,"  conferred  on  the  legislature  by  section  18  of  this 
article,  cannot  be  exerted  in  the  creation  of  courts  or  judicial  offices  in  the 
place  of,  or  as  a  substitute  for,  or  in  complete  derogation  of,  the  constitutional 
office  of  justice  of  the  peace.  People  v.  Howland,  (1898) )  17  App.  Div.  166, 
46  N.  Y.  S.  347,  affirmed  (1898)  155  N.  Y.  270,  49  N.  E.  775.  See  also  People 
V.  Lane,  (1900)  53  App.  Div.  531,  65  N.  Y.  S.  1004.  So,  a  statute  (§§  19, 
20,  ch.  22,  Laws  1896)  which,  while  it  does  not  directly  deprive  the  justices 
of  the  peace  in  the  town  of  Fort  Edwards  of  the  jurisdiction  conferred  by  law 
upon  such  officers  throughout  the  state,  removes  from  them  the  duty  of  acting 
in  criminal  matters  either  as  magistrates  or  courts,  prohibits  all  peace 
officers  from  serving  such  justices'  processes  or  executing  their  commitments, 
and  denies  the  justices  all  compensation  in  criminal  matters,  is  a  violation  of 
this  section  of  the  constitution.  People  v.  Howland,  (1898)  155  N.  Y.  270, 
49  N.  E.  775,  affirming  17  App.  Div.  165,  45  N.  Y.  S.  347.  However,  there  is 
nothing  in  this  section  which  requires  the  indefinite  preservation  and  per- 
petuation of  town  organizations,  to  enable  such  officers  to  serve  out  their 
terms,  or  forbids  a  change  of  local  government,  if,  in  the  judgment  of  the 
legislature,  the  welfare  and  prosperity  of  the  commimity  requires  it.  "This 
provision  cannot  be  construed  as  a  limitation  upon  the  power  of  the  legis- 
lature to  create  cities  and  villages.  It  is  undoubtedly  beyond  the  power  of 
the  legislature,  by  direct  legislation,  to  abolish  the  office  of  justice  of  the 
peace  in  towns,  or  shorten  their  terms  of  office  so  long  as  the  town  exists,  but 
they  have  an  unquestioned  right  to  alter  and  change  the  limits  of  their 
jurisdiction,  or  abolish  the  town  organization  altogether,  provided  it  be  done 
in  good  faith,  and  for  proper  constitutional  objects.  The  whole  force  and 
effect  of  the  provision  in  relation  to  justices  is  satisfied  by  enforcing  it, 
so  long  as  there  is  a  town  organization  in  existence  authorized  under  the 
constitution  to  elect  justices  of  the  peace,  and  requiring  the  performance  of 
their  functions  in  the  government  of  the  town."  Matter  of  Gertum,  (1888) 
109  N.  Y.  170,  16  N.  E.  328.  See  also  People  v.  Howland,  (1898)  155  N.  Y. 
270,  49  N.  E.  775,  affirming  17  App.  Div.  165,  45  N".  Y.  S.  347.  Accordingly, 
the  Act  of  1886  (ch.  335,  Laws  1886)  under  which  the  town  of  New  Lots 
became  a  part  of  the  city  of  Brooklyn,  is  constitutional,  although  its  effect  was 
not  only  to  deprive  the  territory  of  New  Lots  of  the  privilege  of  thereafter 
electing  justices  of  the  peace  or  other  town  officers,  but,  by  destroying  its 
independent  corporate  existence,  to  abrogate  it^  right  to  have  justices  of  the 
peace  or  other  officers  peculiar  to  town  organizations.  In  re  Gertiun,  (1888) 
109  N.  Y.  170,  16  N.  E.  328. 

Conferment  of  jurisdiction  of  justice  of  peace  on  other  inferior  court. — 
As  is  shown  in  the  preceding  paragraph,  the  legislature  can  neither  openly 
nor  by  indirection  abolish  the  constitutional  office  of  justice  of  the  peace. 
It  cannot,  under  its  power  to  establish  "  inferior  courts,"  create  a  court  in 
the  place  of,  or  as  a  substitute  for  that  office.  However,  such  inferior  courts 
may,  when  erected  within  the  confines  of  a  subordinate  area  (see  Art.  (J,  § 
18),  as  a  city  or  village,  be  vested  with  a  jurisdiction  which  is  like  in  char- 
acter with  and  partakes  of  the  jurisdiction  of  a  justice  of  the  peace.  Curtin  v. 
Barton,  (1893)  139  N.  Y.  505,  34  N.  E.  1093;  People  v.  Terry,  (1888)  108 
N.  Y.  1,  14  N.  E.  815;  Brandon  v.  Avery,  (1860)  22  N.  Y.  469;  People  v. 
Lane,  (1900)  63  App.  Div.  631,  65  N.  Y.  S.  1004;  People  v.  Whitney, 
(1898)  4App.Div.  144,52N.Y.S.  695;  Ziegler  v.  Corwin,  (1892)  12  App.  Div. 
60,  32  N.  Y.  S.  855;  Bocock  v.  Cochran,  (1884)  32  Hun  521;  Deposit  v.  Vail, 
(1875)  6  Hun  310.  See  also  Geraty  v.  Reid,  (1879)  78  N.  Y.  64;  Sill  v. 
Coming,  (1857)  15  N.  Y.  297;  Gould  v.  Mahaney,  (1899)  39  App.  Div.  426, 
67  N.  Y.  S.  363;  Matter  of  Schultes,  (1898)  33  App.  Div.  624,  54  N.  Y.  S. 
34;  Baird  v.  Heifer,  (1896)  12  App.  Div.  23,  42  N.  Y.  S.  484;  Petterson  v. 
Welles,  (1896)   1  App.  Div.  8,  36  N.  Y.  S.  1009;  People  v.  Duffy,  (1888)  49 
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Hun  276,  1  N.  Y.  S.  896.     Thus,  the  legislature  has  power  to  clothe  a  police 
justice   of   a   village  with   the   exclusive   right   to   issue   criminal   processes 
within  the  village  limits.    The  grant  of  such  a  right  is  not  imconstitutional 
as  tantamount  to  an  abolition  of  the  functions  of  justices  of  peace.    People  v. 
Duffey,  (1888)  49  Hun  276,  1  N.  Y.  S.  896.     But  no  inferior  local  court  can 
be  constituted  with  a  jurisdiction  coextensive  with  that  of  the  justice  of 
peace  in  towns  as  provided  for  in  this  section  of  the  Constitution.     People 
V.  Howland,   (1898)    156  N.  Y.  270,  49  N".  E.  775,  41  L.  R.  A.  838,  affirming 
17  App.  Div.  165,  45  N.  Y.  S.  347;  People  v.  Terry,  (1888)   108  N.  Y.  1,  14 
N*.  E.  815;  Brandon  v.  Avery,   (1860)   22  N.  Y.  469;  People  v.  Lane,  (1900) 
63  App.  Div.  531,  65  N.  Y.  S.  1004;  Ziegler  v.  Corwin,   (1892)   12  App.  Div. 
60,  42  N.  Y.  S.   1135;   Bocock  v.  Cochran,    (1884)    32  Hun  621;   Deposit  v. 
Vail,   (1875)   5  Hun  310.      See  also  Curtin  v.  Barton,  (1895)   139  K  Y.  505, 
34  N".  E.  1093;  Geraty  v.  Reid,  (1879)  78  N,  Y.  64;  Desmond  v.  Crane,  (1899) 
39  App.  Div.  190,  57  N.  Y.  S.  266;  Matter  of  Schultes,   (1898)   33  App.  Div. 
624,  54  N.  Y.  S.  34;  Baird  v.  Heifer,  (1896)  12  App.  Div.  23,  42  N.  Y.  S.  484; 
People  V.  Upson,  79  Hun  87,  29  N.  Y.  S.  615.     In  People  v.  Terry,   (1888) 
108  N.  Y.  1,  14  N.  E.  815,  this  was  said:     "Although  the  constitution  does 
provide  for  electing  justices  of  the  peace  in  towns  and  cities,  it  does  not 
prohibit  their  election  in  villages  so  long  as  the  officer  thus  elected  by  a 
reduced  constituency  is  not  in  reality  a  justice  of  the  peace  of  the  town  and 
exercising  in  all  respects  the  same  jurisdiction."     In  People  v.  Lane,  (1900) 
63  App.  Div.  531,  65  N.  Y.  S.  1004,  the  court  said:     "The  office  of  justice  of 
the  peace  is  a  constitutional  one  (N.  Y.  State  Const.,  art.  VI,  §  17)  and  the 
legislature  possesses  no  power  to  abridge  the  scope  of  that  functionary  or  by 
indirection   to   supplant  him  by   another  officer.  .  .  .  That  limitation,  how- 
ever, does  not  prevent  the  legislature  in  the  exercise  of  its  prerogative  from 
estalDlishing  *  inferior  local  courts  of  civil  and  criminal  jurisdiction '   (N.  Y. 
State  Const.,  art.  VI,   §   18),  even  though  in  the  execution  of  their  duties 
such  courts  may  act  concurrently  with  the  justices  of  the  peace  of  the  town 
and  thus  in  effect  lessen  the  duties  and  the  emoluments  which  would  other- 
wise belong  to  the  latter  officials.    That  results  necessarily  from  the  creation 
of  an  inferior  court  of  like  authority  with  that  of  the  justice.     The  number 
of  the  justices  is  not  prescribed  by  the  constitution,  but  is  left  to  the  legis- 
lature to  fix,  and  if  that  body  should  add  to  the  number  in  each  town  the 
effect  would  be  to  abridge  the  revenues  and  duties  of  those  already  sitting. 
That  result,   however,  does  not  impair  the  power  of  the  legislature.     The 
•  pith   of   the  legislative   control   is   that   it   cannot  endow   an   inferior   local 
court  with  exclusive  dominion  where  its  official  functions  are  identical  with 
those  of  the  constitutional  official.     This  would  ipso  facto  oust  the  justice  of 
the  jurisdiction  inseparably  connected  with  his  office,  and  thus  be  violative 
of  the  powers  impliedly  guaranteed  him  by  the  constitution.     He  would  be 
superseded   by   another   officer   who   would   entrench    upon    his    domain,   not 
coincidently  with  him,  but  to  his  eviction." 

Jurisdiction  conferable  on  justice  of  peace  in  city. —  Apparently,  that  part 
of  this  section  which  empowers  the  legislature  to  create  courts  of  justices  of 
the  peace  in  cities  was  not  designed  to  permit  the  creation  of  an  inferior  court 
whose  jurisdiction  should  be  conrfined  to  the  city  in  which  it  existed.  The 
power  to  provide  inferior  courts  for  the  exclusive  use  of  the  city  was  already 
ample.  Desmond  v.  Crane,  (1899)  39  App.  Div.  190,  67  N.  Y.  S.  266;  Gould 
V.  Mahaney,  (1899)  39  App.  Div.  426,  57  N.  Y.  S.  363.  See  also  People  v. 
Lane,  (1900)  63  App.  Div.  531,  65  N.  Y.  S.  1004.  Hence,  under  this  section, 
it  is  competent  for  the  legislature  to  confer  upon  a  justice  of  the  peace  in 
a  city  the  same  jurisdiction  exercised  by  justices  of  the  peace  in  towns. 
Desmond  v.  Crane,  (1899)  39  App.  Div.  190,  57  N".  Y.  S.  266;  Gould  v. 
Mahaney,  (1899)  39  App.  Div.  426,  57  IST.  Y.  S.  363;  Ostrander  v.  People, 
(1883)  29  Hun  513.  Compare  Ziegler  v.  Corwin,  (1896)  12  App.  Div.  60, 
42  N.  Y.  S.  865;  Baird  v.  Hilfer,   (1896)    12  App.  Div.  23,  42  N.  Y.  S.  484 


Digitized  by  VjOOQIC 


CONSTITUTION  OF  STATE  OF  NEW  YORK    463 

Inferior  Local  Courts  Art.  VI,  |  18 

Thus,  jurisdiction  to  serve  process  upon  persons  outside  the  city  may  be 
placed  within  the  power  of  a  justice  of  the  peace  in  a  city.  Desmond  v.  Crane, 
(1899)  39  App.  Div.  190,  57  N.  Y.  S.  266.  In  the  case  last  cited,  the  court 
said:  "  It  seems  to  me  plain  that  the  court  which  the  justice  of  the  peace 
of  the  city  of  Auburn  is  authorized  to  hold  is  not  a  '  local  court '  within  the 
constitution,  and  that  its  jurisdiction  was  not  intended  to  be  limited  to  per- 
sons who  might  be  served  with  process  in  the  city  of  Auburn,  but  extends  to 
such  persons  as  may  be  served  with  process  within  the  county  of  Cayuga,  and 
that  the  legislature  intended  to  confer  upon  this  officer  the  same  jurisdiction 
that  justices  of  the  peace  of  towns  have,  except  as  to  his  jurisdiction  over  cases 
arising  within  the  city  is  limited  by  the  charter."  In  Gould  v.  Mahaney, 
supra,  this  was  said:  "In  Baird  v.  Heifer,  12  App.  Div.  23  and  Ziegler  v. 
Corwin,  12  App.  Div.  60,  recent  decisions  of  this  department,  the  question 
involved  was  as  to  the  power  to  endow  the  municipal  court  of  Rochester  with 
jurisdiction  over  the  entire  county  of  Monroe.  The  act  giving  life  to  the 
court  limited  its  jurisdiction  in  plain  terms  to  the  city  of  Rochester.  There 
was  no  endeavor  to  abolish  that  court  and  create  the  court  of  justice  of  the 
peace  in  its  stead ;  but  there  was  a  palpable  attempt  to  enlarge  the  authority 
of  this  municipal  court  to  embrace  the  coimty.  There  was  no  power  in  the 
legislature  to  make  that  extension.  To  carry  that  purpose  into  effect  involved 
the  commingling  of  a  purely  local  court  with  one  of  general  jurisdiction,  and 
the  constitution  made  these  separate  and  distinct." 

%  18.  Inferior  local  courts. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  Legislature,  but  no  inferior  local  court  here- 
after created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  officers 
shall  be  elected  or  appointed  at  such  times  and  in  such  manner  as 
the  Legislature  may  direct. 

Const.  1846,  Art.  VI,  §  14;  amended.  Judiciary  Article,  1869,  Art.  VI,  §  19; 
amended,  Const.  1894,  Art.  VI,  §  18.  See  also  Const.  1777,  Art.  XXIV,  and 
Const.  1821,  Art.  V,  §  6. 


/.  In  general,  453. 
11.  Equity  jurisdiction;  jurisdiction  of  county  courts,  456. 


I.     In  General. 

Relation  to  article  12,  section  3. —  Where  the  legislature  has  created  an 
inferior  Municipal  Court  and  has  provided  that  the  justices  thereof  shall  be 
elected,  the  elections  must  be  held  in  odd-numbered  years  according  to  the 
requirements  of  article  12,  section  3.  Trounstine  v.  Britt,  (1914)  212  N.  Y. 
421,  106  N.  E.  129,  reversing  163  App.  Div.  166,  147  N".  Y.  S.  875. 

Essential  feature  of  **  local  courts."  —  The  local  courts  which  the  legisla- 
ture is  authorized  to  create  are  courts  exercising  jurisdiction  within  their 
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respective  localities  and  not  beyond.  Geraty  v.  Reid,  (1879)  78  N.  Y.  64, 
reversing  13  Hun  313;  Hoag  v.  Lament,  (1875)  60  N.  Y.  96,  modifying  16 
Abb.  Pr.  (N.  S.)  91;  People  v.  Daley,  (1908)  124  App.  Div.  562,  108  N.  Y.  S. 
1056;  Ziegler  v.  Corwin,  (1896)  12  App.  Div.  60,  42  N.  Y.  S.  855;  Baird  v. 
Heifer,  (1896)  12  App.  Div.  23,  42  N.  Y.  S.  484;  Pierson  v.  Fries,  (1896)  3 
App.  Div.  418,  38  N.  Y.  S.  765;  Peterson  v.  Welles,  (1896)  1  App.  Div.  8, 
36  N.  Y.  S.  1009;  People  v.  Upson,  (1894)  79  Hun  87,  29  N".  Y.  S.  615; 
Carroll  v.  Langan,  (1892)  63  Hun  380,  18  N.  Y.  S.  290;  Bocock  v.  Cochran, 
(1884)  32  Hun  521.  See  also  Brandon  v.  Avery,  (1860)  22  N.  Y.  469; 
Failing  v.  Grounds,  (1914)  160  App.  Div.  71,  145  N.  Y.  S.  427.  Wherefore, 
chapter  282,  Laws  of  1871,  is  imconstitutional  in  so  far  as  it  attempts  to 
extend  the  jurisdiction  of  the  City  Court  of  Brooklyn  to  parties  residing 
without  the  county  of  Kings.  Hoag  v.  Lamont,  supra.  The  provisions  of 
section  3226  of  the  Code  of  Civil  Procedure  which  provide  that  the  Municipal 
Court  of  the  city  of  Rochester  is  deemed  a  Justice's  Court;  each  judge  thereof 
is  deemed  a  justice  of  the  peace,  and  the  city  of  Rochester  is  deemed  a 
town  of  Monroe  coimty,  attempt  to  confer  upon  the  local  city  courts  juris- 
diction over  the  county  outside  the  city  and  are  unconstitutional.  Ziegler 
V.  Corwin,  (1896)  12  App.  Div.  60,  42  N.  Y.  S.  855.  And  the  city  judge  of 
the  city  of  Poughkeepsie  has  no  jurisdiction  of  bastardy  proceedings  where 
the  complainant  and  the  defendant  reside  in  the  town  of  Poughkeepsie  but 
not  in  the  city  of  that  name,  and  the  defendant  was  not  arrested  or  served 
with  process  within  the  city.  People  v.  Daley,  (1908)  124  App.  Div.  562, 
108  N.  Y.  S.  1056. 

Conferment  of  general  jurisdiction  on  pre-existing  court. —  While  this 
section  limits  the  legislature  in  establishing  new  tribunals  to  the  creation 
of  local  courts,  and  therefore  forbids  the  grant  of  general  jurisdiction  to 
any  court  of  legislative  origin,  that  limitation  has  application  to  such  courts 
only  as  have  been  or  may  be  created  after  the  adoption  of  this  provision  in 
1846.  It  has  no  eflfect  on  courts  created  prior  to  that  date.  Thus,  it  does  not 
affect  the  City  Court  of  Albany  inasmuch  as  that  tribunal  was  instituted  a 
quarter  of  a  century  before  the  adoption,  of  the  constitution  of  1846. 
Wherefore,  chapter  603,  Laws  of  1910,  authorizing  the  service  in  any  town 
adjoining  the  city  of  Albany  of  process  issued  by  that  court  is  constitutional. 
Failing  v.  Grounds,  (1914)  160  App.  Div.  71,  145  N.  Y.  S.  427.  In  that 
case  the  court  said :  "  The  constitutional  prohibition  which  limits  the  legis- 
lature to  the  creation  of  *  local  *  courts  was  not  in  the  constitution  in  1821 
when  this  court  was  originally  created.  (See  Laws  of  1820-21,  ch.  47.)  It 
first  came  into  the  constitution  of  1846  on  January  1,  1847,  when  that  con- 
stitution, so  far  as  applicable,  took  effect,  but  the  city  court  of  Albany, 
under  whatever  name  it  may  then  have  existed,  was  recognized  by  the  same 
constitution  and  was  there  established  and  confirmed  by  the  constitution 
itself.  Section  12  of  article  14  of  the  constitution  of  1846  says:  'All  local 
courts  established  in  any  city  or  village  .  .  .  shall  remain,  imtil  otherwise 
directed  by  the  legislature,  with  their  present  powers  and  jurisdictions.* 
These  words  of  recognition  and  confirmation  continued  in  the  constitution 
until  the  new  constitution  of  1894.  Therefore  it  is  seen  that  the  constitu- 
tion has  continuously  recognized  the  city  court  of  Albany  with  all  its  powers 
and  jurisdiction.  At  one  time  the  legislature  seems,  by  section  3223  of  the 
Code,  to  have  narrowed  the  jurisdiction  of  this  court;  but,  of  course,  if  the 
legislature  could  narrow  it,  the  legislature  could  broaden  it.  Therefore  we 
conclude  that  the  first  sentence  of  section  18  of  article  6  of  the  constitution 
does  not  refer  to  'the  city  court  of  Albany,  but  refers  only  to  such  local 
courts  as  may  have  been  created  and  established  subsequently  to  the  con- 
stitution of  1846." 

Creation  of  new  civil  division  of  state  for  judicial  purposes. —  A  local  court 
within  the  meaning  of  this  section  is,  too,  a  court  exercising  jurisdiction 
in  a  recognized  civil  division  of  the  state.      The  legislature  has,  therefore, 
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only  the  power  to  establish  courts  within  such  divisions  and  is  not  com- 
petent to  create  a  new  division  and  lo  erect  a  local  court  therein.  People 
V.  PoHer,  (1882)  90  N.  Y.  68,  aflarming  2Q  Hun  622;  People  v.  Dooley,  (1902) 
69  App.  Div.  512,  76  N.  Y.  S.  350,  affirmed,  (1902)  171  N.  Y.  74,  63  N.  E. 
815;  Irwin  v.  Metropolitan  St.  R.  Co.,  (1899)  38  App.  Div.  263,  67  N.  Y.  S. 
21.  See  also  Failings  v.  Grounds,  (1914)  160  App.  Div.  71,  146  N.  Y.  S.  427. 
Thus,  the  Act  of  1881  (ch.  416,  Liaws  of  1881)  creating  the  Niagara  police 
district  out  of  territory  not  coterminous  with  the  boimdaries  of  any  county, 
town,  city  or  village,  and  establishing  a  police,  court  therein,  is  unconsti- 
tutional. The  court  said:  **A  court  established  for  one  or  more  counties, 
or  for  several  towns,  oities  or  villages,  embracing  contiguous  territory,  or 
for  a  part  of  a  town,  is  imdoubtedly  a  local  court  within  the  general  and 
broad  meaning  of  the  word  *  local,'  and  as  distinguished  from  a  court  estab- 
lished for  the  whole  state.  •  .  •  But  we  are  of  opinion  that  the  language  of 
this  section  must  be  construed  to  refer  to  local  courts,  as  historically  known, 
that  is,  courts  established  for  and  within  one  of  the  recognized  territorial 
divisions  of  the  state,  and  as  a  part  of  the  system  of  local  government,  and 
that  it  cannot  be  so  construed  as  to  authorize  the  legislature  to  carve  out 
from  the  territory  of  the  state,  a  district  for  judicial  purposes,  not  bounded 
by  town  or  county,  city  or  village  lines,  and  erect  therein  a  local  court.  This 
construction  is  confirmed  by  what  has  been  called  the  political  tendency  of 
the  constitution.  The  intention  of  the  instrument  was  to  define,  as  far  as 
practicable,  all  the  courts  of  the  state,  and  so  far  as  they  are  defined,  they 
are  either  courts  of  general  jurisdiction,  coextensive  with  the  whole  state, 
or  courts  of  coimties,  towns,  villages  or  cities.  ...  It  would  not,  we  think, 
comport  with  the  spirit  of  the  constitution,  to  allow  a  portion  of  a  town, 
or  of  a  county,  not  constituting  either  a  city  or  village,  to  be  dissevered  for 
local  judicial  purposes,  from  the  rest,  leaving  it  a  unit  for  all  other  pur- 
poses of  civil  government.  It  would  tend  to  a  separation  and  confusion'  of 
interests,  and  impair  the  usefulness  of  the  system  of  town  and  local  govern- 
ment, plainly  fostered  by  the  constitution."  People  v.  Porter,  (1882)  90 
N".  Y.  68,  affirming  26  How.  622. 

Courts-martial. —  The  fact  that  courts-martial  are  not  included  in  the 
courts  authorized  to  be  created  by  the  provisions  of  this  section  does  not  by 
implication  prohibit  their  establishment.    People  v.  Daniell,  50  N.  Y.  274. 

Board  of  audit  as  court. —  The  persons  designated  by  chapter  420,  Laws  of 
1901,  to  audit  certain  claims  against  the  city  of  Syracuse  do  not  constitute  a 
court  and  are  not  made  such  by  reason  of  the  fact  that  they  are  empowered 
to  take  testimony  in  respect  to  the  matters  before  them.  The  power  of  the 
legislature  with  respect  to  the  designation  and  jurisdiction  of  that  board  is 
not,  therefore,  limited  by  this  section.  Syracuse  v.  Hubbard,  (1901)  64 
App.  Div.  687,  appeal  dismissed,   (1901)    168  N.  Y.  668,  61  N.  E.  1128. 

Creation  of  court  with  jurisdiction  similar  to  that  of  justice  of  peace. — 
"  The  power  to  create  inferior  local  courts  ...  is  a  power  to  create  additional 
courts  and  magistrates  to  those  specifically  named  in  the  constitution,  but 
not  a  power  to  create  courts  or  magistrates  in  place  of,  or  as  substitutes  for, 
or  in  destruction  of,  those  specifically  named."  Since,  therefore,  provision 
is  made  in  section  17  of  this  article  for  justices  of  the  peace  in  towns,  the 
legislature  is  not  competent  to  create  a  local  inferior  court  with  jurisdic- 
tion equivalent  in  every  respect,  territorially  and  otherwise,  to  that  of 
justices  of  the  peace.  People  v.  Howland,  (1897)  17  App.  Div.  166,  46 
N.  Y.  S.  347,  affirmed,  (1898)  155  N.  Y.  270,  49  N.  E.  775,  41  L.  R.  A.  838. 
See  also  People  v.  Lane,  (1900)  53  App.  Div.  531,  65  N.  Y.  S.  1004.  See 
further  as  to  this  point,  section  17  of  article  6.  Section  17  does  not,  how- 
ever, inhibit  the  legislature  from  establishing  local  courts  having  the  same 
jurisdiction  within  their  locality  as  is  exercised  by  justices  of  the  peace 
within  towns.  On  the  contrary,  the  legislature  is  competent,  by  virtue  of 
this  section,  to  create  such  courts.     People  v.  Terry,   (1888)    108  N.  Y.  1, 
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14  N.  E.  815,  reversing  42  Hun  273,  5  N.  Y.  St.  Rep.  120;  Geraty  v.  Reid, 
(1879)  78  N.  Y.  64;  Brandon  v.  AvA-y,  (1860)  22  N.  Y.  469;  People  v. 
Lane,  (1900)  53  App.  Div.  531,  65  N.  Y.  S.  1004;  People  v.  Whitney,  (1898) 
32  App.  Div.  144,  52  N.  Y.  S.  695;  People  v.  Rowland,  (1897)  17  App.  Di7. 
165,  45  N.  Y.  S.  347,  affirmed,  (1898)  155  N.  Y.  270,  49  N.  E.  775,  41 
L.  R.  A.  838.  See  also  People  v.  Dut(jher,  (1874)  2  Hun  156.  See  further 
as  to  this  point,  section  17  of  article  6.  Section  17  "does  not  prevent  the 
legislature  in  the  exercise  of  its  prerogative  from  estahlishing  *  inferior  local 
courts  of  civil  and  criminal  jurisdiction'  .  .  .  even  though  in  the  execution 
of  their  duties  such  courts  may  act  concurrently  with  the  justices  of  the 
peace  of  the  town  and  thus  in  effect  lessen  the  duti^s  and  the  ^noluments 
which  would  otherwise  belong  to  the  latter  officials.  That  results  necessarily 
from  the  creation  of  an  inferior  court  of  like  authority  with  that  of  the 
justice.  The  number  of  the  justices  is  not  prescribed  by  the  constitution, 
but  is  left  to  the  legislature  to  fix,  and  if  that  body  should  add  to  the 
number  in  each  town  the  effect  would  be  to  abridge  the  revenues  and  duties 
of  those  already  sitting.  That  result,  however,  does  not  impair  the  power  of 
the  legislature."  People  v.  Lane,  (1900)  53  App.  Div.  531,  65  N.  Y.  S.  1004. 
Thus,  section  182  of  chapter  414  of  the  Laws  of  1897,  which  gives  to  the 
police  justice  of  the  village  exclusive  jurisdiction  of  charges  of  misdemeanor 
committed  within  a  village  and  triable  by  a  Court  of  Special  Sessions,  is  not 
unconstitutional,  conferring  exclusive  jurisdiction  upon  a  police  justice  of  a 
village,  and  in  this  way  restricting  the  criminal  jurisdiction  of  the  justice 
of  the  peace  to  the  balance  of  the  town.  People  v.  Whitney,  (1898)  32  App. 
Div.  144,  52  N.  Y.  S.  695. 

Particular  courts. —  By  virtue  of  this  section  the  legislature  had  the  power 
to  create  a  municipal  court  of  the  city  of  New  York.  Matter  of  Schultes, 
(1898)  33  App.  Div.  524,  54  N.  Y.  S.  34.  The  legislature  is  likewise  com- 
petent to  establish  an  inferior  municipal  court  of  civil  and  criminal  jurisdic- 
tion.    Curtin  v.  Barton,  139  N.  Y.  505,  34  N.  E.  1093. 

Selection  of  officers. — ^Apparently,  the  provision  of  this  section  that  "  except 
as  herein  otherwise  provided,  all  judicial  officers  shall  be  elected  or 
appointed  at  such  times  and  in  such  manner  as  the  legislature  may  direct" 
makes  it  clear  that  the  '' election  or  appointment  are  alternatives  and  not 
coincidents."  The  clause  confers  upon  the  l^slature  the  power  to  adopt  but 
one  method  of  selecting  a  particular  class  of  officers,  either  that  of  election 
or  that  of  appointment;  and  the  legislature  cannot  direct  the  use  of  both 
methods  at  the  same  time  "  either  to  suit  the  caprice  of  a  day  or  the 
exigencies  of  a  political  condition."  People  v.  Dooley,  (1902)  171  N.  Y.  74^ 
63  N.  E.  815,  affirming  69  App.  Div.  512,  75  N.  Y.  S.  350. 


II.  Equity  Jurisdiction;  Jueisdiction  of  County  Cotjets. 

Purpose  of  limitations. —  The  purpose  of  the  provisions  prohibiting  the 
legislature  from  allowing  any  local  court  equity  jurisdiction  or  greater 
jurisdiction  in  other  respects  than  is  conferred  upon  county  courts  by  this 
article  was  to  prevent  the  establishment  of  local  courts  with  jurisdiction 
equal  in  their  locality  to  that  of  the  Supreme  Court,  the  existence  of  inferior 
courts  of  such  jurisdiction  being  subversive  of  the  scheme  of  this  article  to 
vest  all  original  jurisdiction  in  the  Supreme  Court.  "  The  framers  of  the 
constitution  did  not  intend  to  permit  local  courts  to  grow  up  into  courts  of 
general  jurisdiction  even  within  the  locality  wherein  they  were  situated." 
Worthington  v.  London  Guarantee,  etc.,  Co.,  (1900)  164  N.  Y.  81,  68  N.  E. 
102,  reversing  47  App.  Div.  609,  62  N.  Y.  S.  591;  Lewkowicz  v.  Queen  Aero- 
plane Co.,  (1912)  154  App.  Div.  142,  138  K  Y.  S.  983,  affirmed,  (1913)  207 
N.  Y.  290,  100  N.  E.  796;  Irwin  v.  Metropolitan  St.  R.  Co.,  (1899)  38  App. 
Div.  253,  57  N.  Y.  S.  21. 
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Conferment  of  equity  jurisdiction. —  The  inhibition  of  this  section  pro- 
hibiting the  legislature  from  granting  an  inferior  local  court  of  its  creation 
any  equity  jurisdiction  is  absolutely  binding.  Any  evasion  thereof  is  uncon- 
stitutional. Thus  section  2224  of  the  Code  of  Civil  Procedure  governing  the 
answer  in  summary  proceedings  if  construed  to  empower  the  Municipal  Court 
of  the  city  of  New  York  to  determine  questions  of  fact  and  law  upon  which 
the  right  to  specific  performance  depends,  would  be  unconstitutional,  although 
it  did  not  purport  to  authorize  that  court  to  enter  a  decree  of  specific 
performance.  The  judgment  of  the  Municipal  Court  would  be  conclusive  as 
to  the  question  on  which  the  right  to  specific  performance  depended  provided 
that  court  had  jurisdiction  of  these  questions,  and  the  tribunal  having  power 
to  enter  a  decree  of  specific  performance  would  be  compelled  to  enter  a  decree 
on  proof  of  the  judgment  of  the  Municipal  Court.  The  determination,  by  the 
Municipal  Court,  .of  the  questions  on  which  the  right  to  specific  performance 
depends  would  therefore  be  tantamount  to  the  exercise  by  it  of  the  equitable 
function  of  compelling  specific  performance  and  hence  is  within  the  inhibition 
of  this  section.     Simon  v.  Schmitt,  (1910)   137  App.  Div.  625,  22  N.  Y.  S.  421. 

Scope  of  prohibition  against  conferment  of  greater  jurisdiction  than  of 
county  courts. —  The  provision  prohibiting  the  legislature  from  conferring 
on  local  or  inferior  courts  of  its  creation  any  greater  jurisdiction  than  that 
vested  in  county  courts  by  this  article,  relates  to  jurisdiction  with  respect 
to  subject  matter  and  not  with  respect  to  nonresident  parties  or  territory 
and  while  no  greater  general  jurisdiction  may  be  allowed  an  inferior  court 
of  legislative  origin  than  that  possessed  by  a  County  Court,  the  former  court 
may  be  given  'greater  territorial  jurisdiction  than  the  latter  or  may  be 
vested  with  a  jurisdiction  in  respect  to  nonresident  parties  that  is  specifically 
forbidden  the  latter.  "The  framers  of  the  constitution,  in  contemplating 
the  creation  of  inferior  local  tribunals  by  the  legislature  and  limiting  its 
power,  were  not  dealing  with  the  jurisdiction  of  these  future  courts  as  to 
territory,  non-resident  parties  defendant  or  foreign  corporations,  but  as  to 
subject-matter;  they  were  not  to  have,  in  a  general  way,  greater  powers, 
importance  and  dignity  than  a  county  court."  Worthington  v.  London  Guar- 
antee, etc.,  Co.,  (1900*)  164  N.  Y.  81,  58  N.  E.  102,  reversing  47  App.  Div. 
609,  62  N.  Y.  S.  591.  To  the  same  effect  Routenberg  v.  Schweitzer,  (1900) 
165  N.  Y.  176,  58  N.  E.  880,  reversing  50  App.  Div.  218,  63  N.  Y.  S.  746; 
Dodge  Mfg.  Co.  v.  Nassau  Show  Case  Co.,  (1899)  44  App.  Div.  603,  61 
N".  Y.  S.  Ill;  Kantro  v.  Armstrong,  (1899)  44  App.  Div.  506,  60  N.  Y.  S. 
970;  Irwin  v.  Metropolitan  St.  R.  Co.,  38  App.  Div.  253,  57  N.  Y.  S.  21. 
Thus,  although  the  legislature  is  denied,  by  article  6,  section  14,  the  power 
to  give  a  County  Court  jurisdiction  of  actions  to  recover  money  only  wherein 
a  nonresident  of  the  county  is  a  defendant,  section  1364  of  the  Greater  New 
York  Charter  is  not  unconstitutional  in  conferring  on  the  Municipal  Court 
of  New  York  city  jurisdiction  of  a  foreign  corporation,  having  an  ofiice  in 
that  city.  Worthington  v.  London  Guarantee,  etc.,  Co.,  (1900)  164  N.  Y.  81, 
58  N.  E.  102,  reversing  47  App.  Div.  609,  62  N.  Y.  S.  591.  Similarly,  the 
legislature  had  power  to  confer  jurisdiction  upon  the  Municipal  Court  of 
the  city  of  New  York  to  determine  actions  for  the  recovery  of  money  only 
against  nonresident  natural  persons  having  a  place  of  business  in  the  city 
though  such  jurisdiction  is  forbidden  the  county  courts.  Routenberg  v. 
Schweitzer,  (1900)  165  N.  Y.  175,  58  N.  E.  880,  reversing  50  App.  Div.  218, 
63  N.  Y.  S.  746.  And  the  statute  creating  the  Municipal  Court  of  the  city 
of  New  York  (Laws  of  1897,  ch.  378)  is  not  unconstitutional  because  it 
extends  the  jurisdiction  of  that  court  over  more  than  one  county.  Kantro^ 
V.  Armstrong,  (1899)  44  App.  Div.  506,  60  N.  Y.  S.  970;  Irwin  v.  Metropoli- 
tan St.  R.  Co.,  (1899)   38  App.  Div.  253,  57  N.  Y.  S.  21. 

Greater  jurisdiction  with  respect  to  amount  involved  than  that  of  county 
courts. —  Since  by  section  14  of  this  article  the  jurisdiction  of  the  county 
courts  is  limited  where  the  action  is  for  the  recovery  of  money  only,  to  cases 
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wherein  judgment  is  sought  for  sums  under  two  thousand  dollars,  the  legis- 
lature is  not  competent  to  confer  on  a  local  or  inferior  court  of  its  creation 
jurisdiction  to  entertain  causes  for  the  recovery  of  money  only  wherein 
judgment  is  demanded  for  a  larger  sum  than  that  amount.  Wherefore,  since 
"  the  power  to  render  judgment  is  as  integral  a  part  of  the  jurisdiction  of  the 
court  as  is  the  power  to  entertain  the  cause  of  action,"  the  amendment  to 
section  315  of  the  Code  of  Civil  Procedure  by  chapter  569,  Laws  of  1911, 
which  raised  the  amount  for  which  the  City  Court  of  the  city  of  New  York 
was  authorized  to  render  judgment  in  actions  for  the  recovery  of  money  only 
from  the  sum  of  $2,000  to  the  sum  of  $5,000,  is  in  conflict  with  this  section. 
Lewkowicz  v.  Queen  Aeroplane  Co.,  (1913)  207  N.  Y.  290,  100  N.  E.  796, 
affirming  154  App.  Div.  142,  138  N.  Y.  S.  783;  Siegel  v.  Corvan  Co.,  (1913) 
157  App.  Div.  422,  142  N.  Y.  S.  264.  See  also  Seeley  v.  Osborne,  (1914) 
161  App.  Div.  844,  147  N.  Y.  S.  116. 

Dispensation  of  necessity  of  jury  triaL — An  act  (ch.  70,  Laws  of  1909, 
as  amended  by  ch.  228,  Laws  of  1910)  permitting  the  City  Court  of 
Buffalo  to  impose  without  trial  by  jury  any  sentence  that  the  coimty  courts 
can  impose,  does  not  confer  any  greater  jurisdiction  on  the  City  Court  than 
rests  in  the  county  courts  under  this  section,  although  in  the  county  courts 
the  right  to  a  trial  by  jury  is  guaranteed.  People  v.  Forbes,  79  Misc.  442, 
140  N.  Y.  S.  464. 

Applicability  of  prohibition  to  pre-existing  court. —  The  stipulation  for- 
bidding the  legislature  to  confer  on  any  local  or  inferior  court  of  its  creation 
greater  jurisdiction  than  that  possessed  by  the  county  courts,  applies  as 
well  to  local  or  inferior  courts  created  by  the  legislature  prior  to  the  adoption 
of  this  section  as  to  those  subsequently  established.  "  The  provision  that  no 
inferior  local  court  thereafter  created  shall  be  a  court  of  record,  and  the 
provision  that  the  legislature  shall  not  thereafter  confer  on  any  court  of  its 
creation  any  greater  jurisdiction  than  that  conferred  on  the  county  courts, 
are  foimd  in  separate  sentences  and  constitute  separate  and  distinct  restric- 
tions. If  it  were  intended  that  the  second  restriction  should  apply  only  to 
courts  subsequently  created,  there  would  have  been  no  reason  for  the  change 
of  language  foimd  in  the  two  sentences.  The  natural  manner  of  expressing 
such  an  intent  would  be  to  continue  the  first  sentence  so  as  to  read«  'no 
inferior  local  court  hereafter  created  shall  be  a  court  of  record,  nor  shall 
the  legislature  confer  upon  it  any  equity  jurisdiction,  nor  any  greater  juris- 
diction than  is  conferred  by  this  article  upon  county  courts.'"  Lewkowicz 
V.  Queen  Aeroplane  Co.,  (1913)  207  N.  Y.  290,  100  N.  E.  796,  affirming  154 
App.  Div.  142,  138  N.  Y.  S.  983.  Compare  Routenberg  v.  Schweitzer,  (1900) 
165  N.  Y.  175,  58  N.  E.  880,  reversing  50  App.  Div.  218,  63  N.  Y.  S,  746; 
Worthington  v.  London  Guarantee,  etc.,  Co.,  (1900)  164  N.  Y.  81,  58  N.  E. 
102,  reversing  47  App.  Div.  609,  62  N.  Y.  S.  591. 

E^ect  on  pre-existing  jurisdiction  in  excess  of  county  courts. —  This  pro- 
vision does  not  operate  to  deprive  inferior  courts  of  the  jurisdiction  which 
they  possessed  prior  to  its  adoption  in  excess  of  that  conferred  on  coimty 
courts.  Routenberg  v.  Schweitzer,  (1900)  165  N.  Y.  175,  58  N.  E.  880, 
reversing  50  App.  Div.  218,  63  N.  Y.  S.  746;  Worthington  v.  London  Guar- 
antee, etc.,  Co.,  (1900)  164  N.  Y.  81,  58  N.  E.  102,  reversing  47  App.  Div. 
609,  62  K  Y.  S.  591;  Seeley  v.  Osborne,  (1914)  161  App.  Div.  844,  147 
N.  Y.  S.  116;  Lewkowicz  v.  Queen  Aeroplane  Co.,  (1913)  154  App.  Div.  142, 
138  N".  Y.  S.  983,  affirmed,  207  N.  Y.  290,  100  N.  E.  796.  See  also  Siegel  v. 
Corvan  Co.,  (1913)  157  App.  Div.  423,  142  N.  Y.  S.  267.  Thus,  the 
Mimicipal  Court  of  the  city  of  New  York  being  a  continuation,  consolidation 
and  reorganization  of  the  district  courts  of  the  old  city  of  New  York  and 
the  justices'  courts  in  the  first,  second  and  third  district  of  the  old  city  of 
Brooklyn  under  a  new  name,  the  provision  of  section  1364  of  "the  Greater 
New  York  charter,''  that  such  court  shall  have  jurisdiction  "of  a  foreign 
corporation  having  an  office  in  the  city  of  New  York,"  is  not  unconstitutiotnaL 
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The  legislature,  it  is  true,  is  forbidden  by  article  6,  section  14,  to  confer 
jurisdiction  on  the  county  courts  to  entertain  actions  for  the  recovery  of 
money  only  in  which  a  nonresident  of  the  county  is  a  defendant,  but  the 
Municipal  Court  may  nevertheless  determine  cases  to  which  a  foreign  corpo- 
ration having  an  office  in  the  city  of  New  York  is  a  party  inasmuch  as  such 
jurisdiction  had  been  exercised  by  the  district  courts,  of  which  the  Municipal 
Court  is  a  continuation,  long  prior  to  the  adoption  of  this  provision.  Worth- 
ington  V.  London  Guarantee,  etc.,  Co.,  supra.  Similarly,  since  the  City  Court 
of  New  York  was  vested  prior  to  the  adoption  of  this  section  with  jurisdiction 
to  determine  actions  for  the  recovery  of  money  irrespective  of  the  amount 
involved,  that  court  may  now  entertain  cases  for  the  recovery  of  money 
wherein  a  siun  in  excess  of  $2,000  is  demanded,  although  such  jurisdiction 
is  specifically  prohibited  county  courts  by  section  14  of  this  article.  Seeley 
V.  Osborne,  (1914)  161  App.  Div.  844,^147  N.  Y.  S.  116;  Lewkowicz  v. 
Queen  Aeroplane  Co.,  154  App.  Div.  142,  138  N.  Y.  S.  983,  affirming  (1913) 
207  N.  Y.  290,  100  N.  E.  796.  See  also  Siegel  v.  Corvan  Co.,  (1913)  157 
App.  Div.  423,  142  N.  Y.  S.  267.  The  circumstance  that  an  inferior  court 
prior  to  the  adoption  of  this  section  possessed  jurisdiction  in  excess  of 
that  allowed  a  county  court,  does  not,  however,  authorize  the  legislature  to 
confer  on  that  court  other  jurisdiction  in  excess  of  that  of  county  courts. 
The  jurisdiction  of  such  a  court  in  excess  of  that  allowed  a  county  court, 
cannot  be  enlarged  beyond  its  limits  as  it  existed  at  the  time  of  the  adoption 
of  this  section.  Lewkowicz  v.  Queen  Aeroplane  Co.,  (1913)  207  N.  Y.  290, 
100  N.  E.  796,  affirming  154  App.  Div.  142,  138  N.  Y.  S.  983;  Siegel  v. 
Corvan  Co.,  (1913)  157  App.  Div.  423,  142  N.  Y.  S.  267.  See  also  Seeley 
V.  Osborne,  (1914)  161  App.  Div.  844,  147  N.  Y.  S.  116.  Thus,  section  319a 
of  the  Code  of  Civil  Procedure  allowing  the  transfer  of  actions  for  the 
recovery  of  sums  of  money  exceeding  two  thousand  dollars  from  the  City  Court 
of  New  York  to  the  Supreme  Court  and  providing  that  the  Supreme  Court 
shall  proceed  after  the  transfer  just  as  if  it  had  entertained  the  action  in 
the  first  instance,  does  not  entitle  the  plaintiff  in  a  negligence  action  who 
had  previously  obtained  a  verdict  in  said  court  exceeding  two  thousand  dollars 
to  retain  and  enforce  that  verdict  merely  by  transferring  the  action  to  the 
Supreme  Court.  The  City  Court,  as  has  been  noticed  above,  has,  by  virtue 
of  statutory  provisions  enacted  before  the  adoption  of  this  section,  jurisdiction 
of  actions  for  the  recovery  of  money  irrespective  of  the  amount  demanded. 
But  it  could  not  render  judgment  for  an  amount  in  excess  of  two  thousand 
dollars;  and  any  grant  of  power  to  render  judgment  in  excess  of  that  sum 
would  be  in  excess  of  the  jurisdiction  allowed  the  county  courts.  Accordingly, 
the  instant  provision  of  the  Code  would  be  unconstitutional  if  construed  to 
authorize  the  Supreme  Court  to  enter  judgment  in  an  action  for  recovery  of 
money  only  on  a  verdict  returned  in  the  City  Court  for  a  sum  in  excess  of 
two  thousand  dollars.  Were  such  a  judgment  allowed,  the  City  Court  could 
accomplish  indirectly  what  it  could  not  effect  directly  without  contravening 
the  mandate  of  the  constitution.  Siegel  v.  Corvan  Co.,  (1913)  167  App.  Div. 
423,  142  N.  Y.  S.  267. 


%  19.  Clerks  of  covHs. 

Clerks  of  the  several  counties  shall  he  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  he  prescribed  by  law. 
The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  appoint  and  to  remove  a  clerk,  who  shall  keep  his 
office  at  a  place  to  be  designated  by  said  Justices.     The  Clerk  of 
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the  Court  of  Appeals  shall  keep  his  oflSce  at  the  seat  of  govem- 
ment.  The  Clerk  of  the  Court  of  Appeals  and  the  Clerks  of  the 
Appellate  Division  shall  receive  compensation  to  be  established  by 
law  and  paid  out  of  the  public  treasury. 

Const.  1821,  Art.  IV,  §  9;  amended,  Const.  1846,  Art.  VI,  §  19;  amended, 
Judiciary  Article,  1869,  Art.  VI,  §  20;  amended,  Const.  1894,  Art.  VI,  §  19. 

'   §  20.  Certain  judicial  officers  not  to  receive  fees. 

What  judges  not  to  act  as  attorneys  or  referees. 
What  judges  must  he  attorneys. 

No  judicial  oflScer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own  use  any  fees  or  perquisites  of  oflSce;  nor  shall  any 
Judge  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  act  as  referee.  The  Legislature  may  impose  a  simi- 
lar prohibition  upon  County  Judges  and  Surrogates  in  other 
counties.  No  one  shall  be  eligible  to  the  office  of  Judge  of  the 
Court  of  Appeals,  Justice  of  the  Supreme  Court,  or,  except  in  the 
county  of  Hamilton,  to  the  office  of  County  Judge  or  Surrogate, 
who  is  not  an  attorney  and  counselor  of  this  State. 

Const.  1846,  Art.  VI,  §  20;  amended.  Judiciary  Article,  1869,  Art.  VI,  f  21; 
amended.  Const.  1894,  Art.  VI,  §  20. 

Right  of  justice  of  peace  to  fees. —  The  provision  of  this  section  that  no 
judicial  officer,  except  a  justice  of  the  peace,  shall  receive  to  his  own  use 
any  fees  or  perquisites  of  office,  not  only  recognizes  the  fact  that  justices 
of  the  peace  derive  their  compensation  from  fees,  but  also  expressly  permits 
them  to  receive  fees  for  their  services.  This  permission  the  legislature  can 
neither  abridge  nor  revoke.  People  v.  Howland,  (1897)  17  App.  Div.  165, 
45  N.  Y.  S.  347,  affirmed,  (1898)  155  N.  Y.  270,  49  N.  E.  775,  41  L.  R.  A.  838. 
And  see  Art.  6,  §  7. 

Applicability  to  officeris  not  mentioned  of  prohibition  against  practice  ot 
law  or  service  as  referee. —  Referring  to  the  provisions  of  this  section  pro- 
hibiting certain  enumerated  judicial  officers  from  practising  as  attorneys  or 
counselors  in  any  court  of  record  and  from  acting  as  referees,  the  Court  of 
Appeals  has  said :  ^*  The  prohibition  is  simple  and  direct,  contained  in  a 
single  paragraph,  the  terms  of  which  are  apposite,  conveying  a  distinct  and 
definite  idea,  and  if  they  are  extended  it  can  only  be  done  by  conjecture  as 
to  the  possible  intent  of  the  framers  of  the  clause,  and  upon  a  theory  as  to 
some  policy  supposed  to  be  shadowed  forth.  The  eflfect  of  the  prohibition 
cannot  be  enlarged  by  conjecture  or  implication.  If  it  should  be  attempted 
to  include  judicial  officers  other  than  those  named,  for  the  reason  that  they 
are  within  the  spirit  and  policy  of  the  prohibition,  it  would  be  difficult  to 
draw  the  line  and  say  which  should  be  included  and  which  excluded,  and  the 
interpretation  and  operation  of  the  constitution  would  depend  much  on 
judicial  discretion."  Settle  v.  Van  Evrea,  (1872)  49  N.  Y.  280  See  also 
People  V.  Carr,  (1885)  100  N.  Y.  236,  3  N.  E.  82,  53  Am.  Rep.  161.  Thus, 
this  section  does  not  prohibit  a  ''  commiMioner  of  appeals  "  from  acting  ai 


Digitized  by  VjOOQ IC 


CONSTITUTION  OF  STATE  OF  NEW  YORK    461 

Publication  of  Statutes  and  Decisions  Art.  VI,  §  21 

a  referee,  such  commissioner  not  being  a  member  of  the  Court  of  Appeals. 
"  It  is  not  enough  that  a  commissioner  of  appeals  exercises  the  same  func- 
tions as  a  judge  of  the  court  of  appeals,  to  the  extent  of  the  jurisdiction  con- 
ferred; he  is  not  an  incumbent  of  the  office  created  by  the  constitution  under 
that  name."     Settle  v.  Van  Evrea,  supra. 

Extent  of  prohibition. —  The  provisions  of  this  section  forbidding  certain 
judicial  officers  to  practice  law  in  courts  of  record  or  to  serve  as  referees,  do 
not  merely  prohibit  such  officers  from  receiving  fees  for  services  rendered  by 
them  in  those  capacities.  On  the  contrary,  the  prohibition  is  absolute  and 
precludes  the  officers  mentioned  from  rendering  even  gratuitous  services  as 
attorneys  or  referees.  Countryman  v.  Norton,  (1880)  21  Hun  17.  The  dis- 
qualification of  an  officer  dates,  too,  from  the  moment  of  his  designation  and 
debars  him  from  continuing  to  serve  as  attorney  or  referee  in  a  case  wherein 
he  was  engaged  at  the  time  he  was  selected  for  office.  But  the  disqualifi- 
cation ceases  on  the  expiration  of  the  officer's  term  and  he  may  then  resume 
the  work  which  he  necessarily  abandoned  on  his  appointment.  Countryman 
V.  Norton,   (1880)   21  Hun  17. 

Waiver  of  disqualification. —  An  officer  prohibited  by  this  section  from 
practising  law  in  a  court  of  record  or  from  acting  as  a  referee,  is  not  compe- 
tent to  perform  those  acts  even  though  the  parties  concerned  assent  thereto. 
The  prohibition  is  founded  on  considerations  of  public  policy  and  cannot  be 
abrogated  or  defeated  by  individual  suitors.  Thus,  a  report  rendered  by  a 
justice  of  the  Supreme  Court,  acting  as  referee  by  consent,  will  be  set  aside. 
Countryman  v.  Norton,   (1880)   21  Hun  17. 

Determination  of  population  of  county. —  An  objection  that  a  referee  in 
an  action  for  an  accounting  was  disqualified  because  at  the  time  of  his 
appointment  he  was  the  county  judge  of  a  county  having  more  than  120,000 
inhabitants  cannot  be  sustained  by  the  Court  of  Appeals  where  the  action 
of  the  trial  court  overruling  the  objection  has  been  unanimously  affirmed  by 
the  Appellate  Division  and  where  the  last  public  record  preceding  the  appoint- 
ment shows  the  population  of  the  county  to  have  been  less  than  120,000.  If 
the  question  as  to  population  is  purely  one  of  fact,  then  the  unanimous 
affirmance  by  the  Appellate  Division  of  the  finding  of  the  trial  court  is  con- 
clusive under  section  9  of  this  article.  If,  on  the  other  hand,  the  inquiry 
involves  matters  of  judicial  cognizance,  the  last  official  census  is  determining, 
inasmuch  as  the  court  can  take  judicial  notice  of  nothing  but  facts  authen- 
ticated by  public  records.  Adams  v.  Elwood,  (1903)  176  N.  Y.  106,  68 
N.  E.  126,  affirmed  61  App.  Div.  622,  70  N.  Y.  S.  1134,  72  App.  Div.  632, 
76  N.  Y.  S.  1008. 

Disbarment  from  practice  of  law  of  officer  violating  prohibition.— The 
Appellate  Division  of  the  Supreme  Court  has  no  inherent  jurisdiction  to 
suspend  from  the  practice  of  law  a  surrogate  of  a  county  having  a  population 
exceeding  one  hundred  and  twenty  thousand  who  practices  law  during  his 
term  of  office,  in  violation  of  this  section,  as  "section  11  of  article  6  of  the 
constitution  provides  that  judges  of  the  court  of  appeals  and  justices  of  the 
supreme  court  may  be  removed  by  concurrent  resolution  of  both  houses  of 
the  legislature  on  a  vote  of  two-thirds  of  all  the  members  elected  to  each 
house;  and  that  all  other  judicial  officers,  except  justices  of  the  peace  and 
judges  or  justices  of  inferior  courts  not  of  record,  may  be  removed  by  the 
affirmative  vote  of  two-thirds  of  the  members  of  the  senate  on  the  recom- 
mendation of  the  governor."  That  punishment  should  be  deemed  exclusive, 
in  the  absence  of  a  distinct  expression  to  the  contrary.  Matter  of  Silkman, 
88  App.  Div.  102,  8  N.  Y.  S.  1026. 

§  Zl.  Publication  of  statutes  and  judicial  decisions. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  regulate  the  reporting  of  the  decisions  of  the 
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courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

Const.  1846,  Art.  VI,  §  22;  amended,  Judiciary  Article,  1869,  Art.  VI,  §  23; 
amended.  Const.   1894,  Art.  VI,   §  21. 

Duty  of  legislature  with  respect  to  report  of  decisions. —  The  legislature 
is  not  obliged  itself  to  undertake  the  task  of  publishing  the  reports  of 
judicial  decisions.  It  is  bound  only  to  "  regulate  "  the  reporting  of  such 
decisions.  "  The  fact  of  regulation  implies  that  some  one  else  is  charged  with 
the  duty  of  performance."  Banks  v.  Hun,  (1897)  20  App.  Div.  501,  47 
N.  Y.  S.  193. 


§  22.  Local  judicial  officers,  terms  not  abridged. 

Justices  of  the  Peace  and  other  local  judicial  oflScers  provided 
for  in  sections  seventeen  and  eighteen  in  oflSce  when  this^  article 
takes  effect,  shall  hold  their  oflSces  until  the  expiration  of  their 
respective  terms. 

Const.  1894,  Art.  VI,  §  22.    See  also  Judiciary  Article,  1869,  Art.  VI,  §  25. 

Relation  to  article  12,  section  3. —  Section  3  of  article  12  provides  as  fol- 
lows: ''AH  elections  of  city  officers,  including  .  .  .  judicial  officers  of 
inferior  local  courts  elected  in  any  city,  or  part  of  a  city  .  .  .  shall  be  held 
on  the  Tuesday  succeeding  the  first  Monday  in  November,  in  an  odd-numbered 
year,  and  the  term  of  every  such  officer  shall  expire  at  the  end  of  an  odd- 
numbered  year.  .  .  .  The  terms  of  office  of  all  such  officers  which  under 
existing  laws  would  expire  in  an  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding  year."  That 
section  should  be  construed  in  connection  with  the  instant  provisions,  and 
while  the  latter  continue  in  office  justices  of  peace  and  other  local  judicial 
officers  holding  terms  at  the  time  of  the  adoption  of  the  constitution,  the 
former  cuts  those  terms  short  one  year  where,  if  allowed  to  run  their  course, 
they  would  expire  in  an  even-numbered  year.  Thus,  the  term  of  office  of  a 
justice  of  peace  holding  office  in  the  city  of  Brooklyn  is  abridged  by  article 
12,  section  3,  where  otherwise  it  would  expire  in  an  even-numbered  year. 
Petterson  v.  Welles,   (1896)    1  App.  Div.  8,  36  N.  Y.  S.  1009. 

Purpose  of  provision  relative  to  local  judicial  officers. —  Since  the  constitu- 
tion, while  expressly  continuing  certain  courts  and  placing  them  and  their 
judges  beyond  legislative  action,  simply  recognized  other  courts  as  existing 
without  providing  for  the  continuance  of  their  judges  in  office,  there  was 
room  for  doubt,  if  nothing  further  was  said,  whether  the  existing  statutory- 
courts  would  be  without  judges  because  the  constitution  was  silent  upon 
the  subject.  "  By  inserting  section  twenty-two,  substantially  at  the  close 
of  the  article,  where  a  saving  clause  would  naturally  be  looked  for,  this 
doubt  was  removed  and  possible  confusion  prevented.  As  was  said  by  one  of 
the  fourteen  justices  of  the  supreme  court  who  have  passed  upon  the  ques- 
tion, all  reaching  the  same  result,  'This  provision  was  adopted  only  out  of 
caution  lest  a  question  might  arise  whether  the  general  effect  of  the  revision 
might  not  be  to  oust  such  judicial  officers  from  their  offices.' "  Koch  v.  New 
York,  (1897)  152  N.  Y.  72,  46  N.  E.  170,  affirming  5  App.  Div.  276,  39 
N.  Y.  S.  164. 

Abolition  of  inferior  court.  —  "Although  there  were  many  inferior  local 
courts  of  civil  and  criminal  jurisdiction  and  judges  or  justices  of  inferior 
courts  not  of  record,  created  by  statute  and  in  existence  at  the  time  the 
constitution  was  adopted,  not  one  of  them  is  continued  eo  nomine,  or  so 
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imbedded  in  that  instrument  as  to  be  placed  beyond  the  reach  of  the  legis- 
lature, except  justices  of  the  peace  in  towns.  While  care  was  taken  not  to 
displace  them,  no  limit  was  placed  upon  the  power  of  the  legislature  in 
dealing  with  them,  and  the  right  to  create  others  was  expressly  conferred. 
.  .  .  The  logical  inference  is  that  there  was  no  intention  to  limit  the 
power  of  the  legislature  to  continue  or  to  abolish  the  numerous  statutory 
courts  that  existed  all  over  the  state  when  the  constitution  was  framed.  It 
was  left  to  sound  legislative  discretion  to  continue  such  tribunals,  to  create 
more  of  them  or  to  abolish  them  altogether,  the  same  as  the  power  had  been 
constantly  exercised  under  prior  constitutions."  Koch  v.  New  York,  (1897) 
152  N.  Y.  72,  46  N.  E.  170,  affirming  5  App.  Div.  276,  39  N.  Y.  S.  164. 

Abridgment  of  term  started  before  adoption  of  section. —  This  section  does 
not  secure  to  the  individuals  holding  inferior  judicial  offices  at  the  date  of 
its  ratification  the  enjoyment  of  the  full  term  for  which  they  were  elected. 
The  legislature  may  at  any  time  abolish  any  inferior  court  not  preserved  by 
the  constitution,  and  its  action  is  not  objectionable  because  in  abolishing 
the  office  it  cuts  short  terms  that  had  commenced  when  this  section  was 
adopted.  Thus,  chapter  601,  Laws  of  1895,  abolishing  the  office  of  police  jus- 
tice in  the  city  of  New  York,  is  constitutional  though  the  abolition  of  the 
office  involved,  as  a  necessary  and  inseparable  incident,  the  termination  of 
the  official  lives  of  incumbents  thereof  who  had  entered  upon  their  terms 
prior  to  the  ratification  of  this  section.  Koch  v.  New  York,  (1897)  152 
N.  Y.  72,  46  N.  E.  170,  affirming  5  App.  Div.  276,  39  N.  Y.  S.  164.' 

§  23.  Courts  of  special  sessions. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
law. 

Judiciary  Article,  1869,  Art.  VI,  §  26;  continued  without  change  in  Oonst 
1894,  Art.  VI,  §   23. 

Relation  to  article  i,  section  2, —  Trial  by  jury  has  never  been  essential  to 
the  procedure  in  courts  of  Special  Sessions,  that  matter  having  always  been 
entirely  subject  to  legislative  control.  Accordingly,  the  right  to  jury  trial 
preserved  inviolate  by  article  1,  section  2  does  not  extend  to  misdemeanors 
whereof  courts  of  Special  Sessions  have  jurisdiction  under  this  section. 
Nor  is  the  constitutional  right  of  an  accused  to  trial  by  jury  in  anywise 
prejudiced  by  statutes  authorizing  the  trial  of  misdemeanors  by  courts  of 
Special  Sessions  either  without  a  jury  or  with  a  jury  of  less  than  twelve 
men.  People  v.  Kaminsky,  (1913)  208  N.  Y.  389,  102  N.  E.  515;  People  v. 
Craig,  (1909)  195  N.  Y.  190,  88  N.  E.  38;  People  v.  Dutcher,  (1880)  83 
N.  Y.  240,  reversing  20  Hun  241;  People  v.  Justices,  (1878)  74  N.  Y.  406; 
People  v.  Hunt,  157  App.  Div.  848,  143  N.  Y.  S.  233;  People  v.  Davis,  (1911) 
143  App.  Div.  579,  127  N.  Y.  S.  1072,  affirming  122  N.  Y.  S.  788;  People  v. 
Stein,  (1903)  80  App.  Div.  357,  80  N.  Y,  S.  847;  People  v.  Austin,  (1888) 
49  Hun  396,  3  N.  Y.  S.  578;  Devine  v.  People,  (1880)  20  Hun  98;  People  v. 
Webb,  16  Hun  42.  See  also  People  v.  McDonald,  (1882)  26  Hun  165. 
"When  the  constitution  conferred  authority  upon  courts  of  Special  Sessions 
to  try  misdemeanors,  it  meant  the  courts  in  question,  as  they  were  and 
might  be  constituted  by  the  legislature,  whether  they  authorized  a  jury  of 
six  or  otherwise."  People  v.  Dutcher,  (1880)  83  N.  Y.  240,  reversing  20 
Hun  241.  The  legislature,  too,  may  give  courts  of  Special  Sessions  exclusive 
jurisdiction  of  misdemeanors.  People  v.  Dutcher,  (1880)  83  N.  Y.  240,  20 
Hun  241;  People  v.  Hunt,  (1913)  157  App.  Div.  848,  143  N.  Y.  S.  233; 
Devine  v.  People,  20  Hun,  98.  See  also  People  v.  Craig,  (1909)  195  N.  Y. 
IflO,  88  N.  E.  38,  reversing  129  App.  Div.  851,  114  N.  Y.  S.  833.  Accordingly. 
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the  courts  have  held  constitutional  a  statute  conferring  on  courts  of  Specinl 
Sessions  exclusive  original  jurisdiction  to  hear  and  determine  charges  of 
petit  larceny  not  charged  as  a  second  offense.  People  v.  Dutcher^  (1880) 
83  N.  Y.  240,  reversing  20  Hun  241;  Devine  v.  People,  20  Hun  98. 

The  provision  in  article  i,  section  6,  that  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime  unless  on  presentment  or  indict^ 
ment  has  no  application  to  misdemeanors  cognizable  by  a  court  of  Special 
Sessions  by  virtue  of  this  section,  the  infamy  of  an  offense  being  determined 
by  the  nature  of  the  punishment  prescribed  therefor  and  not  by  the  moral 
obliquity  involved  in  its  commission.  People  v.  Manett,  (1913)  154  App. 
Div.  540,  139  N.  Y.  S.  61. 

Meaning  of  "  misdemeanor."  —  Whether  an  offense  is  a  misdemeanor  within 
the  purview  of  this  section  depends  not  on  its  legislative  deaignation  but  on 
the  punishment  prescribed  therefor.  People  v.  Manett,  (1913)  154  App.  Div. 
540,  139  N.  Y.  S.  61.  See  also  People  v.  Dutcher,  83  N.  Y.  240.  In  view  of 
the  above  consideration  it  has  been  said  obiter  that  the  legislature  cannot 
give  courts  of  Special  Sessions  jurisdiction  of  offenses  punishable  by  severe 
penalties  merely  by  styling  them  "misdemeanors."  People  v.  Craig,  (1909) 
195  N.  Y.  190,  88  N.  E.  38,  reversing  129  App.  Div.  851,  114  N.  Y.  S.  833. 
Compare  People  v.  Davis,  (1911)  143  App.  Div.  579,  127  N.  Y.  S.  1072,  affirm- 
ing 122  N.  Y.  S.  788. 

Jurisdiction  dependent  on  statute. —  This  section  does  not  purport  to  vest 
jurisdiction  of  misdemeanors  on  courts  of  Special  Sessions.  It  merely 
empowers  the  legislature  to  grant  that  jurisdiction,  leaving  the  extent  of 
the  grant  to  legislative  discretion.  Courts  of  Special  Sessions  have,  therefore, 
no  authority  to  try  misdemeanors  except  that  expressly  given  by  statute. 
People  V.  Harris,  (1890)   123  N.  Y.  70,  25  N.  E.  317. 

Recorder's  Court. —  A  Recorder's  Court  empowered  (§  2,  tit.  9,  ch.  55, 
Laws  of  1890)  to  hold  courts  of  Special  Sessions  is  a.  court  of  Special  Ses- 
sions and  may  properly  be  granted  jurisdiction  of  misdemeanors.  People 
V.  Hulett,  (1891)  61  Hun  620,  mem.,  15  N.  Y.  S.  630. 


AETICLE  VIL 

§  i.  State  credit  limited. 

The  credit  of  the  State  shall  not  in  any  manner  be  given  or 
loaned  to  or  in  aid  of  any  individual,  association  or  corporation. 

Const.  1846,  Art.  VII,  §  9;  continued  without  change  in  Const.  1894,  Art. 
VII,  §  1. 

Relation  to  article  8,  section  g. —  The  provisions  of  this  section  are  sub- 
stantially embodied  in  section  9  of  article  8.  A  further  discussion  of  the  gift 
or  loan  of  the  state  credit  may  be  found  on  reference  thereto. 

Loan  of  credit  existing  prior  to  adoption  of  section. —  This  section  is  pros- 
pective in  its  operation;  and  where  the  credit  of  the  state  was  loaned  before 
its  adoption,  a  statute  extending  that  credit  in  accordance  with  a  provision 
of  the  original  loan  is  not  unconstitutional.  Thus,  chapter  193,  Laws  of 
1840,  authorized  the  sale,  by  and  for  the  benefit  of  the  Long  Island  railroad, 
of  certificates  secured  by  the  state  and  reimbursable  at  its  pleasure  at  any 
time  after  twenty  years  from  the  issue  thereof.  Under  that  statute  the 
certificates  did  not  automatically  fall  due  twenty  years  from  the  date  of 
their  issue.  Payment  could  not  be  demanded  until  the  legislature  should 
fix  the  date  thereof.  Wherefore,  chapter  36,  Laws  of  1858,  deferring  pay- 
ment until  fifteen  years  after  the  expiration  of  the  twenty  years  provided 
for,  is  valid.     People  v.  Denniston,   (1861)   23  N.  Y.  247. 
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Deposit  of  funds  with  state. —  The  Act  of  1866  (ch.  576,  Laws  of  1866), 
authorizing  the  North  American  Life  Insurance  Company  to  deposit  with 
the  superintendent  of  the  insurance  department  a  fimd  for  the  security  of 
its  registered  policyholders,  and  the  provisions  of  the  Act  of  1869  (ch.  90) 
and  of  the  Act  of  1867  (ch.  708),  making  similar  provision  for  a  special  fund 
for  the  security  of  registered  policyholders,  are  not  violative  of  this  section. 
"  The  credit  of  the  state  was  not  given  or  loaned  by  these  acts.  It  simply 
became  the  custodian  of  the  securities  deposited  with  it.  It  incurred  or 
assumed  no  responsibility,  except  as  a  depositary.  ...  It  was  never  before 
supposed  that  the  constitutional  provision  cited  was  intended  to  prohibit 
the  assumption  by  the  state  of  the  responsibility  imposed  by  such  acts." 
Attorney-General  v.  North  American  Life  Ins.  Co.,   (1880)   82  N.  Y.  172. 

§  2.  State  debts,  power  to  contract 
Application  of  moneys. 

The  State  may,  to  meet  casual  deficits  or  failures  in  revenues, 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
time  exceed  one  million  of  dollars;  and  the  moneys  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtained  or  to  repay  the  debt  so  contracted,  and 
to  no  other  purpose  whatever. 

Const.  1846,  Art.  VII,  §  10;  continued  without  change  in  Const.  1894,  Art. 
VII,  §  2. 

Scope  of  Section. —  On  construing  this  section  with  section  4  of  this  article 
it  is  manifest  that  both  apply  only  to  state  debts  as  such  and  not  to  the 
debts  of  counties,  cities  or  towns.  People  v.  Flagg,  (1871)  46  N.  Y.  401. 
See  also  People  v.  IngersoU,  (1874)  58  N".  Y.  1,  17  Am.  Rep.  178,  affirming 
67  Barb.  472. 

Force. —  Any  attempt  to  create  a  state  debt  in  excess  of  the  limit  here 
imposed  is  void  unless  made  in  accordance  with  the  provisions  of  sections  3 
and  4  of  this  article.  No  power  is  competent  in  any  other  manner  to  make 
the  state  liable  for  an  amount  greater  than  that  limit.  "  Neither  the  legisla- 
ture nor  the  officers  and  agents  of  the  state,  or  all  combined,  can  create  a 
debt  or  incur  an  obligation  for  or  in  behalf  of  the  state,  except  to  the  amount 
and  in  the  manner  provided  for  in  the  constitution."  People  v.  Kings  County, 
(1873)  52  N.  Y.  556.  Accordingly,  the  court  in  that  case  found  subversive 
of  the  Constitution  a  statute  (ch.  700,  Laws  of  1872)  authorizing  the  incur- 
rence of  a  debt  to  meet  deficiencies  in  the  canal  and  general  funds.  In  the 
words  of  the  court,  the  statute  "proceeds  upon  the  assumption  that  a  state 
debt  may  be  created  and  exist  outside  of  the  constitution,  either  by  act  of 
the  legislature,  or  the  acts  of  the  administrative  or  executive  officers  and 
agents  of  the  state;  that,  notwithstanding  the  stringent  provisions  of  the 
organic  law  of  the  state,  expenses  may  be  authorized  and  liabilities  incurred 
in  advance  and  in  excess  of  money  provided,  which  must  be  met  either  by 
direct  taxation  or  by  borrowing." 

§  S.  Debts  for  state  defense. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
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or  defend  the  State  in  war;  but  the  money  arising  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

Const.  1846,  Art.  VII,  §  II;  continued  without  change  in  Const.  1894, 
Art.  VII,  {  3. 

§  ^.  Limitation  of  legislative  pauper  to  create  debts. 
Submission  to  people  of  laws  creating  debts. 
Mwrmer  of  passage  of  such  Imvs  in  legislatwre. 
Legislature's  power  over  debts  after  approval  by  people. 
Tax  irrepealdble. 
Use  of  loan  restricted. 
Restrictions  on  submission  to  people. 
Bond  issue. 
Sinking  fund. 

Alteration  of  interest  upon  state  debt. 
Additional  tax  to  pay  increased  interest  and  principal. 

Except  the  debts  specified  in  sections  two  and  three  of  this 
article,  no  debts  shall  be  hereafter  contracted  by  or  in  behalf  of 
this  State,  unless  such  debt  shall  be  authorized  by  law,  for  some 
single  work  or  object,  to  be  distinctly  specified  therein;  and  such 
law  shall  impose  and  provide  for  the  collection  of  a  direct  annual 
tax  to  pay,  and  suflScient  to  pay,  the  interest  on  such  debt  as  it 
falls  due,  and  also  to  pay  and  discharge  the  principal  of  such  debt 
within  fifty  years  from  the  time  of  the  contracting  thereof.  No 
such  law  shall  take  effect  until  it  shall,  at  a  general  election,  have 
been  submitted  to  the  people,  and  have  received  a  majority  of  all 
the  votes  case  for  and  against  it  at  such  election.  On  the  final 
passage  of  such  bill  in  either  house  of  the  Legislature,  the  ques- 
tion shall  be  taken  by  ayes  and  noes,  to  be  duly  entered  on  the 
journals  thereof,  and  shall  be:  "  Shall  this  bill  pass,  and  ought  the 
same  to  receive  the  sanction  of  the  people  ? "  The  Legislature 
may  at  any  time  after  the  approval  of  such  law  by  the  people,  if 
no  debt  shall  have  been  contracted  in  pursuance  thereof,  repeal 
the  same ;  and  may  at  any  time,  by  law,  forbid  the  contracting  of 
any  further  debt  or  liability  under  such  law ;  but  the  tax  imposed 
by  such  act,  in  proportion  to  the  debt  and  liability  which  may 
have  been  contracted  in  pursuance  of  such  law,  shall  remain  in 
force  and  be  irrepealable,  and  be  annually  collected,  until  the  pro- 
ceeds thereof  shall  have  made  the  provision  hereinbefore  specified 
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to  pay  and  discharge  the  interest  and  principal  of  such  debt  and 
liability.  The  money  arising  from  any  loan  or  stock  creating 
such  debt  or  liability  shall  be  applied  to  the  work  or  object  speci- 
fied in  the  act  authorizing  such  debt  or  liability,  or  for  the  pay- 
ment of  such  debt  or  liability,  and  for  no  other  purpose  whatever. 
No  such  law  shall  be  submitted  to  be  voted  on  within  three  months 
after  its  passage  or  at  any  general  election  when  any  other  law, 
or  any  bill  shall  be  submitted  to  be  voted  for  or  against.  The 
Legislature  may  provide  for  the  issue  of  bonds  of  the  State  to  run 
for  a  period  not  exceeding  fifty  years  in  lieu  of  bonds  heretofore 
authorized  but  not  issued  and  shall  impose  and  provide  for  the 
collection  of  a  direct  annual  tax  for  the  payment  of  the  same  as 
hereinbefore  required.  When  any  sinking  fund  created  under 
this  section  shall  equal  in  amount  the  debt  for  which  it  was 
created,  no  further  direct  tax  shall  be  levied  on  account  of  said 
sinking  fund,  and  the  Legislature  shall  reduce  the  tax  to  an 
amount  equal  to  the  accruing  interest  on  such  debt.  The  Legis^ 
latlire  may  from  time  to  time  alter  the  rate  of  interest  to  be  paid 
upon  any  State  debt,  which  has  been  or  may  be  authorized  pur- 
suant to  the  provisions  of  this  section,  or  upon  any  part  of  such 
debt,  provided,  however,  that  the  rate  of  interest  shall  not  be 
altered  upon  any  part  of  such  debt  or  upon  any  bond  or  other  evi- 
dence thereof,  which  has  been,  or  shall  be  created  or  issued  before 
such  alteration.  In  case  the  Legislature  increase  the  rate  of 
interest  upon  any  such  debt,  or  part  thereof,  it  shall  impose  and 
provide  for  the  collection  of  a  direct  annual  tax  to  pay  and  suf- 
ficient to  pay  the  increased  or  altered  interest  on  such  debt  as  it 
falls  due  and  also  to  pay  and  discharge  the  principal  of  such  debt 
within  fifty  years  from  the  time  of  the  contracting  thereof,  and 
shall  appropriate  annually  to  the  sinking  fund  moneys  in  amount 
sufficient  to  pay  such  interest  and  pay  and  discharge  the  principal 
of  such  debt  when  it  shall  become  due  and  payabla 

Const.  1846,  Art.  VII,  §  12;  continued  without  change  in  Const.  1894, 
Art.  VII,  f  4;  amended  in  1905  and  in  1909. 

Scope  of  section. —  On  construing  this  section  with  section  2  of  this  article 
it  is  apparent  that  both  sections  apply  only  to  state  debts  as  such  and  not 
to  the  debts  of  counties,  cities  or  towns.  People  v.  Ingersoll,  (1874)  68  N.  Y. 
1,  17  Am.  Rep.  178,  affirming  67  Barb.  472;  People  v.  Flagg,  (1871)  46  N.  Y. 
401. 

Obligation  chargeable  to  particular  fund  as  debt. —  A  debt,  within  the  mean- 
ing of  this  section,  may  relate  only  to  the  income  of  particular  property,  or 
it  may  embrace  the  whole  resources  of  the  state.  "  The  extent  of  the  obliga- 
tion does  not  affect  or  qualify  its  nature;  so  long  as  there  is  an  obligation 
assumed  by  the  state,  it  constitutes  a  debt  —  something  due  from  the  state." 
Wherefore,  a  statute,   (Act  of  July  10,  1861)  authorizing  the  issue  of  canal 


Digitized  by  VjOOQIC 


468     CONSTITUTION  OF  STATE  OF  NEW  YORK 

Art.  Vn,  i  4  state  Debts 

certificates  to  raise  money  for  the  completion  of  certain  canals,  and  pledging 
the  surplus  revenues  of  the  state  canals  for  a  prescribed  period  to  the  redemp* 
tion  of  the  certificates,  creates  a  debt  within  the  meaning  of  this  section, 
although  provision  is  made  in  the  act  that  the  state  shall  in  no  wise  be  bound 
for  the  payment  of  the  certificates  except  to  the  extent  of  the  canal  revenues 
for  the  period  prescribed.    Newell  v.  People,  (1852)  7  N".  Y.  9. 

Declaration  in  statute  that  no  debt  is  created  thereby. —  A  provision  in 
a  statute  that  the  statute  "  shall,  in  no  event  or  contingency,  be  so  con- 
strued as  to  create  any  debt  or  liability  against  the  state  or  the  people  thereof 
within  the  meaning  of  "  this  section,  is  not  final  and  does  not  preclude  the 
court  from  examining  the  act  with  a  view  to  ascertaining  if  it  does,  in  fact, 
authorize  the  creation  of  a  debt.  Newell  v.  People,  (1852)  7  N.  Y.  9.  In 
that  case,  with  reference  to  such  a  provision  contained  in  an  act  authorizing 
the  issue  of  certificates  to  raise  money,  Johnson,  J.,  said :  "  Is  its  effect,  to 
preclude  us  from  inquiring  whether  the  certificates,  or  the  provisions  of 
the  act,  taken  in  connection  with  the  certificates,  purport  to  create  a 
debt  or  liability  against  the  state,  or  the  people  thereof?  We  think  not. 
It  does  not  alter,  or  profess  to  alter,  any  one  provision  of  the  act;  it  leaves 
them  all  standing  on  the  statute  book,  with  the  apparent  force  of  law,  and 
with  the  sanction  of  legislative  approval,  forming  together  a  single  scheme  for 
raising  money,  on  the  faith  of  which  capital  is  invited  to  assist  the  state. 
Under  this  state  of  things,  can  we  be  asked  to  take  the  ground  that  the 
state  is  to  be  regarded  as  coming  into  the  money-market,  with  a  cunningly- 
devised  plan  of  promises,  seemingly  efficacious,  but  really  known  to  be  wholly 
unlawful,  and  incapable  of  conferring  any  legal  right,  and  by  such  means 
seeking  to  procure  the  advance  of  money?  The  respect  which  we  owe  to  the 
legislature,  forbids  us  to  listen  for  one  moment  to  the  suggestion.  The  clause 
in  question  is  only  a  legislative  declaration  of  the  meaning  of  the  consti- 
tution and  an  injunction  upon  the  courts  to  construe  the  act  accordingly. 
If  it  were  to  be  regarded  by  us,  and  such  effect  given  to  it,  as  is  contended 
for  then  the  most  flagrant  legislative  violations  of  the  constitution  may 
always  be  screened  from  the  scrutiny  of  the  courts,  by  the  addition  of  this 
simple  clause." 

Purpose  of  provisions  relative  to  single  object  and  to  submission  of  law 
to  people. —  The  provision  of  this  section  that  a  law  authorizing  the  incur- 
rence of  indebtedness  shall  not  be  submitted  at  a  general  election  at  which 
another  law  will  be  voted  on,  that  the  debt  to  be  created  shall  be  for  some 
single  work  or  object,  and  that  the  work  or  object  shall  be  distinctly  speci- 
fied in  the  law,  were  devised  **  to  secure  to  the  electors  the  information  neces- 
sary to  an  intelligent  expression  of  their  will,  and  to  enable  them  to  act  upon 
the  merits  of  the  proposition  imembarrassed  and  undisturbed  by  interests 
and  influences  other  than  those  connected  with  the  character  and  importance 
of  the  single  work  or  object  for  which  it  should  be  proposed  to  contract  the 
debt."    People  v.  Kings  County,  (1873)  52  N.  Y.  5©6. 

Meaning  of  "  single  work  or  object/'  —  **  The  '  work  or  object '  contemplated 
by  the  constitution  is  the  public  work  or  object  to  be  accomplished  by  the 
expenditure  of  the  money  to  be  borrowed."  An  appropriation  to  meet 
expenses  incurred,  or  to  be  incurred,  for  several  distinct  purposes  is  not, 
therefore,  a  single  work  or  object.  Wherefore,  an  act  (ch.  700,  Laws  of 
1872)  purporting  to  authorize  the  state  to  borrow  money  to  meet  certain 
appropriations  for.  a  variety  of  distinct  purposes,  offends  against  this  section. 
People  V.  Kings  County,  (1873)  52  N.  Y.  556.  Referring  in  that  case  to  the 
second  section  of  the  act  there  under  consideration,  the  court  said:  "It  is 
enacted  by  that  section  that  to  provide  the  means  of  paying  the  appropria- 
tion made  by  the  first  section,  declared  to  be  *  for  the  canals,'  and  '  to  pay 
the  floating  indebtedness  of  the  state,  and  the  estimated  liabilities  of  the 
state'  not  yet  provided  for  by  law,  a  debt  is  authorized.  It  is  true  the  act 
makes  a  show  of  respect  for  the  constitution  by  writing  '  appropriation '  in J 
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the  singular  number,  and  declaring  that  the  debt  shall  be  for  the  single 
object  of  raising  the  money  to  pay  the  'appropriation  herein  named/  But 
the  constitution  cannot  thus  be  nullified.  The  appropriations  are  in  fact 
many,  and  their  objects  many  and  diverse,  and  they  cannot  be  reduced  to  one, 
and  the  objects  and  works  made  a  unit  by  the  mere  dash  of  a  pen  or  the 
construction  of  a  sentence.  Neither  is  the  object  .of  the  debt  made  single 
by  declaring  it  to  be  for  the  payment  of  the  aggregate  of  all  the  sums  of 
money  appropriated  by  the  act.  .  .  .  The  constitution  would  be  of  little 
value  as  a  restraint  upon  the  debt-creating  power  if  it  could  be  evaded  by 
bringing  together  in  one  law  distinct  appropriations  of  different  amounts, 
for  a  canal  in  one  part  of  the  state,  in  aid  of  a  railroad  in  another,  building 
a  lunatic  asylum  in  another,  and  a  state  prison  and  a  normal  school  building 
in  still  other  parts;  and  then  a  debt  could  be  authorized  for  the  single 
object  of  raising  the  money  to  pay  the  '  said  appropriation.'  *' 

Reference  to  comptroller's  report  to  fix  object. —  Keference  may  not  be  made 
tmder  this  section  to  the  comptroller's  report  to  fix  the  ''single  work  or 
object "  for  which  a  proposed  debt  is  to  be  created.  A  statute  relying  on  such 
a  reference  for  that  purpose  is  void  hereimder.  People  v.  Kings  County, 
(1873)   62  N.  Y.  666. 

Submission  of  bill  authorizing  debt  with  another  bilL —  The  provision  that 
no  law  authorizing  the  incurrence  of  indebtedness  by  the  state  shall  be  sub- 
mitted at  any  general  election  at  which  any  other  law  or  bill  is  to  be  voted 
on,  is  mandatory  and  not  merely  directory.  That  was  decided  in  People  v. 
Kings  County,  (1873)  52  N.  Y.  556,  with  reference  to  a  former  constitutional 
provision  prohibiting  the  submission  of  such  a  law  to  the  people  at  any 
general  election  at  which  any  law,  bill,  or  constitutional  amendment  is  to  be 
voted  on.  The  court  ruled  chapter  700,  Laws  of  1872,  authorizing  the  crea- 
tion of  a  debt  for  purposes  named  therein,  invalid  insomuch  as  it  was  sub- 
mitted to  the  people  together  with  a  constitutional  amendment  at  the  same 
general  election. 

Incurrence  by  state  officer  of  obligation  in  excess  of  debt  authorized. —  A 
public  officer  charged  with  the  execution  of  some  work  to  raise  money  for  the 
prosecution  of  which  the  people  have  authorized  the  creation  of  a  debt,  cannot 
obligate  the  state  in  any  amount  in  excess  of  the  sum  voted,  and  contracts 
made  by  him  purporting  so  to  bind  the  state  are  unenforceable  to  the  extent 
of  the  excess.  Nor  can  section  10  of  this  article  be  invoked  to  give  validity 
to  such  contracts  where  the  work  for  which  the  debt  was  authorized  is  the 
improvement  of  a  canal.  Baker  v.  New  York,  (1902)  77  App.  Div.  528,  78 
N.  Y.  S.  922. 

§  5.  Sinking  funds. 
Use  restricted. 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall  be 
separately  kept  and  safely  invested,  and  neither  of  them  shall  be 
appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided. 

Amendment  of  1874,  Art.  VII,  f  13;  continued  without  change  in  Const. 
1894,  Art.  VII,  §  6. 

§  6,  Claims  tarred  hy  lapse  of  time. 

Neither  the  Legislature,  canal  board,  nor  any  person  or  persons 
acting  in  behalf  of  the  State,  shall  audit,  allow,  or  pay  any  claim 
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which,  as  between  citizens  of  the  State,  would  be  barred  by  lapse 
of  time.  This  provision  shall  not  be  construed  to  repeal  any 
statute  fixing  the  time  within  which  claims  shall  be  presented  or 
allowed,  nor  shall  it  extend  to  any  claims  duly  presented  within 
the  time  allowed  by  law,  and  prosecuted  with  due  diligence  from 
the  time  of  such  presentment.  But  if  the  claimant  shall  be  under 
legal  disability,  the  claim  may  be  presented  within  two  years 
after  such  disability  is  removed. 

Amendment  of  1874,  Art.  VII,  §  14;  amended    Conat.  1894,  Art.  VII,  {  6. 

Applicability  of  section  to  subdivision  of  state. —  This  section  is  intended 
to  prohibit  the  allowance  of  state  claims  against  the  state,  but  has  no  rela- 
tion to  claims  against  subdivisions  thereof.  People  v.  Board  of  Education, 
(1908)  126  App.  Div.  414,  110  N.  Y.  S.  769,  affirmed  (1908)  193  N.  Y.  601, 
86  N.  E.  1130. 

Unenforceable  claim  as  subject  to  lapse  of  time. —  A  claim  against  the 
state  which  is  unenforceable  by  reason  of  some  vice  or  defect  that  may  be 
cured  or  waived  by  the  state,  has  no  existence,  for  the  purpose  of  determining 
whether  or  not  it  is  barred  hereunder  by  the  lapse  of  time,  until  it  is  made 
enforceable  by  the  action  of  the  state.  O'Hara  v.  State,  (1889)  112  N.  Y. 
146,  19  N.  E.  659,  8  A.  S.  R.  726,  2  L.  R.  A.  603.  In  that  case  the  facts  were 
as  follows:  The  plaintiff  performed  services  and  furnished  materials  imder 
the  direction  of  the  quarantine  officials  during  the  years  1875  and  1876,  in  the 
repair  of  steamers  and  other  property  of  the  state  used  for  quarantine  pur- 
poses in  the  Iwirbor  of  New  York.  The  board  of  audit  having  held  the  state 
not  liable  for  such  services  and  materials,  a  statute  (ch.  472,  Laws  of  1886) 
was  passed,  directing  the  board  of  claims  to  audit  the  plaintiff's  claim.  The 
court  concluded  that  the  statute  of  limitations  applicable  between  citizens 
to  such  claims  did  not  commence  to  run  until  the  passage  of  the  validating 
act  mentioned  and  that  the  claim  was  not  barred  by  lapse  of  time.  These 
remarks  were  made.  "  By  the  legislation  of  1886  the  authority  of  the  quar- 
antine officials  to  contract  for  the  services  and  materials  in  question  on  the 
part  of  the  state,  was  ratified  and  approved  by  the  legislature,  and  the  claim 
for  compensation  therefor,  then  had  for  the  first  time  a  legal  existence  against 
the  state.  When,  then,  did  a  cause  of  action  arise  in  favor  of  the  claimant 
against  the  state?  Obviously  not  until  the  legislative  recognition.  The 
language  of  the  Act  of  1886,  by  clear  implication  adopts  the  authority  of 
the  quarantine  officials  to  contract  Tor  the  services  and  materials  in  question 
and  acknowledges  the  liability  of  the  state  therefor,  and  the  claim  in  ques- 
tion then  had  its  origin." 

Claim  not  cognizable  before  any  tribunal. —  Lapse  of  time  is  never  a  bar  to 
a  claim  against  the  state  so  long  as  there  is  no  tribunal  to  which  the  claim 
may  be  presented  for  adjudication.  On  the  contrary,  such  a  claim  may  be 
allowed,  although  it  would  be  barred  as  between  citizens.  People  v.  Miller, 
(1905)  181  N.  Y.  439,  74  N.  E.  477,  affirming  85  App.  Div.  145,  83  N.  Y.  S. 
559;  Cayuga  County  v.  State,  (1897)  153  N.  Y.  279,  47  N.  E.  288;  Parmenter 
V.  State,  (1892)  135  N.  Y.  154,  31  K  E.  1035;  Buffalo  v.  State,  (1906)  116 
App.  Div.  539,  101  N.  Y.  S.  595,  affirmed,  (1908)  191  N.  Y.  534,  84  K  E.  1110. 
Thus,  chapter  428,  Laws  of  1885,  empowering  the  board  of  claims  to  determine 
and  allow  a  certain  claim  of  the  county  of  Cayuga  which  would  have  been 
barred  is  valid  inasmuch  as  prior  to  the  passage  of  that  act  no  tribunal  existed 
before  which  the  claim  could  have  been  prosecuted.  Cayuga  County  v.  State, 
(1897)    153  N.  Y.  279,  47  N.  E.  288. 
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Suspension  of  lapse  of  time. —  The  presentation  of  a  claim  to  the  tribunal 
constituted  by  the  state  to  examine  and  determine  its  merits  is  equivalent 
to  the  commencement  of  an  action  between  citizens,  and  withdraws  the  claim 
from  the  operation  of  the  statute  of  limitations.  Coxe  v.  State,  (1894)  144 
N.  Y.  396,  39  N.  E.  400. 

Illustrations  of  claims  barred  by  lapse  of  time. —  A  proceeding  by  a  county 
instituted  in  1902,  under  chapter  515  of  the  Laws  of  1901,  to  compel  the  state 
comptroller  to  credit  it  with  moneys  lost  by  reason  of  exemption  from  taxation 
of  certain  lands  owned  by  railroads  situated  therein,  would  be  barred,  as 
between  citizens,  where  it  appears  that  the  claim  was  recognized  and  directed 
to  be  paid  in  1889  but  was  not  sought  to  be  enforced  then  or  at  any  time 
thereafter  prior  to  the  commencement  of  the  above-mentioned  proceeding. 
Accordingly,  that  claim  cannot  be  paid  under  the  Constitution.  People  v. 
Miller,  (1905)  181  N.  Y.  439,  74  N.  E.  477,  affirming  85  App.  Div.  145,  83 
N.  Y.  S.  659.  An  action  for  the  recovery  of  money  paid  by  reason  of  an  illegal 
or  erroneous  tax  is  regarded  as  an  action  for  money  had  and  received.  To 
such  an  action  as  between  citizens,  the  six  years'  statute  of  limitation  applies. 
In  re  Hoople's,  (1904)  179  N.  Y.  308,  72  N.  E.  229,  reversing  93  App.  Div, 
486,  87  N.  Y.  S.  842;  Matter  of  Buckingham,  (1905)  106  App.  Div.  13,  94 
N".  Y.  S.  130.  Wherefore,  an  application  made  in  October,  1903,  to  vacate  that 
part  of  an  order  entered  November  29,  1895,  assessing  an  illegal  transfer 
tax  which  was  paid  on  that  day,  and  for  an  order  directing  the  state 
comptroller  to  refund  the  amount  of  the  tax,  should  be  denied,  more  than  six 
years  having  elapsed  since  the  claim  accrued.  In  re  Hoople's,  (1904)  179 
N.  Y.  308,  72  N.  E.  229,  reversing  93  App.  Div.  486,  87  N.  Y.  S.  842.  An 
act  (ch.  244,  Laws  of  1886)  is  unconstitutional  in  attempting  to  confer  on 
the  board  of  claims  jurisdiction  to  allow  a  claim  for  personal  injuries 
suffered  in  the  work  of  the  state  where  it  appears  that  the  claim  would  have 
been  barred  by  the  general  statute  with  respect  to  actions  for  personal  injuries 
if  it  had  arisen  between  citizens  of  the  state.  Gates  v.  State,  (1891)  128 
N.  Y.  221,  28  N.  E.  373.  A  claim  against  the  state  for  damages  occasioned 
in  1869  by  the  negligence  of  the  state  canal  officers  is  barred  hereunder  where 
it  was  not  prosecuted  within  the  time  allowed  by  statute  for  the  prosecution 
of  such  claims  between  individuals.  An  attempt  by  the  legislature  to  author- 
ize the  payment  of  that  claim  despite  the  fact  that  it  was  barred  by  lapse 
of  time,  would  be  unconstitutional.  McDougall  v.  State,  (1888)  109  N.  Y. 
73,  16  N.  E.  78.  Although  a  statute  (ch.  407,  Laws  of  1901)  allowing  the 
court  of  claims  to  determine  certain  claims  of  a  city  against  the  state, 
provides  that  an  award  shall  be  made  "notwithstanding  the  lapse  of  time 
since  the  accruing  of  such  claims,"  only  claims  not  outlawed  by  the  passage 
of  time  can  be  allowed  thereunder.  Buffalo  v.  State,  (1906)  116  App.  Div. 
539,  101  N.  Y.  S.  595,  affirmed   (1908)    191  N.  Y.  534,  84  N.  E.  1110. 

Scope  of  proviso  relative  to  claims  presented  within  time  allowed  by  law.*^ 
The  proviso  exempting  claims  duly  presented  within  the  time  allowed  by  law 
and  prosecuted  with  due  diligence  thereafter,  from  the  operation  of  the 
provision  prohibiting  the  allowance  of  any  claims  against  the  state  which 
would  be  barred  as  between  citizens,  applies  only  to  claims  existing  at  the 
time  of  the  adoption  of  this  section  in  1874.  It  has  no  application  ta  claims 
originating  subsequent  to  that  date.  Coxe  v.  State,  (1894)  144  N.  Y.  396, 
39  N.  E.  400;  0*Hara  v.  State,  (1889)  112  N.  Y.  146,  19  N.  E.  659,  8  A.  S.  R. 
726,  2  L.  R.  A.  603. 

Application  of  proviso. —  A  claim  presented  to  the  legislature  within  the 
time  allowed  by  law  and  vigorously  prosecuted  before  the  canal  board,  the 
board  of  audit,  and  the  board  of  claims,  is  duly  presented  and  is  prose- 
cuted with  diligence  within  the  meaning  of  this  proviso  and  is  not  barred 
by  lapse  of  time.  Corkings  v.  State,  (1885)  99  N.  Y.  491,  2  N.  E.  454,  3 
N.  E.  660.  See  also  O'Hara  v.  State,  (1889)  112  N.  Y.  146,  19  N.  E.  659,  8 
A.  S.  R.  726,  2  L.  R.  A.  603. 
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§  7.  Forest  preserve. 

Use  of  forest  lands  for  reservoirs. 
How  violaiions  restrained. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stituting the  forest  preserve  as  now  fixed  by  law,  shall  be  forever 
kept  as  wild  forest  lands.  They  shall  not  be  leased,  sold  or 
exchanged,  or  be  taken  by  any  corporation,  public  or  private,  nor 
shall  the  timber  thereon  be  sold,  removed  or  destroyed.  But  the 
Legislature  may  by  general  laws  provide  for  the  use  of  not  exceed- 
ing three  per  centum  of  such  lands  for  the  construction  and  main- 
tenance of  reservoirs  for  municipal  water  supply,  for  the  canals 
of  the  State  and  to  regulate  the  flow  of  streams.  Such  reservoirs 
shall  be  constructed,  owned  and  controlled  by  the  State,  but  such 
work  shall  not  be  undertaken  until  after  the  boundaries  and  high 
flow  lines  thereof  shall  have  been  accurately  surveyed  and  fixed, 
and  after  public  notice,  hearing  and  determination  that  such  lands 
are  required  for  such  public  use.  The  expense  of  any  such 
improvements  shall  be  apportioned  on  the  public  and  private 
property  and  municipalities  benefited  to  the  extent  of  the  benefits 
received.  Any  such  reservoir  shall  always  be  operated  by  the 
State  and  the  Legislature  shall  provide  for  a  charge  upon  the 
property  and  municipalities  benefited  for  a  reasonable  return  to 
the  State  upon  the  value  of  the  rights  and  property  of  the  State 
used  and  the  services  of  the  State  rendered,  which  shall  be  fixed 
for  terms  of  not  exceeding  ten  years  and  be  readjustable  at  the 
end  of  any  term.  Unsanitary  conditions  shall  not  be  created  or 
continued  by  any  such  public  works.  A  violation  of  any  of  the 
provisions  of  this  section  may  be  restrained  at  the  suit  of  the  peo- 
ple or,  with  the  consent  of  the  Supreme  Court  in  Appellate 
Division,  on  notice  to  the  Attorney-General  at  the  suit  of  any 
citizen. 

Const.  1894,  Art.  VII,  §  7;  amended  in  1913. 

Compromise  of  action  involving  title  of  state  to  forest  lands. —  This  section 
of  the  Constitution,  effective  January  1,  1895,  reserves  to  the  people  the 
title  to  the  lands  and  timber  then  or  subsequently  owned  by  them  within  the 
forest  preserve,  and  forbids  the  legislature  and  each  officer  and  department 
to  dispose  or  in  any  manner  deprive  them  of  it.  People  v.  Santa  Clara 
Lumber  Co.,  (1914)  213  N.  Y.  61,  106  N.  E.  927,  reversing' 161  App.  Div. 
905,  145  N.  Y.  S.  1138.  See  also  People  v.  Kelsey,  (1904)  180  N.  Y.  24, 
72  N.  E.  524,  reversing  96  App.  Div.  148,  89  N.  Y.  S.  416.  Hence,  the  forest, 
fish  and  game  commissioner  cannot,  under  the  provisions  of  section  20  of 
chapter  220  of  the  Laws  of  1897,  as  amended  by  chapter  135  of  the  Laws 
of  1898,  stipulate  in  compromise  of  an  action  involving  title  to  lands,  that 
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upon  conveyance  to  the  state  of  such  title  and  of  title  to  other  lands  owned 
by  them,  the  claimants  could  dispose  of  and  remove  the  timber  from  the 
lands  so  conveyed.  People  v.  Santa  Clara  Lumber  Co.,  (1914)  213  N.  Y. 
61,  106  N.  E.  927,  reversing  161  App.  Div.  905,  l45  N.  Y.  S.  1138. 

Applicability  of  section  where  state  does  not  hold  legal  title  to  lands. —  An 
act  (ch.  122,  Laws  of  1898)  providing  for  the  acquisition  of  thirty  thousand 
acres  of  forest  lands  by  the  state  in  behalf  of  Cornell  University  and  for 
the  conveyance  of  those  lands  after  a  period  of  thirty  years  to  the  state  by 
the  university,  is  not  violative  of  this  section  in  containing  provisions  per- 
mitting the  university,  during  the  thirty  years  of  its  possession,  to  sell  the 
timber  on  the  lands.  Until  the  expiration  of  the  thirty  years  of  imiversity 
ownership,  the  legal  title  does  not  become  vested  in  the  state;  and  the 
lands,  until  the  lapse  of  that  period,  are  not  a  part  of  the  forest  preserves. 
People  V.  Brooklyn  Cooperage  Co.,  (1907)  187  N".  Y.  142,  79  N.  E.  S66, 
affirming  114  App.  Div.  723,  100  N.  Y.  S.  19. 

Timber  in  forest  preserve  as  subject  of  larceny. —  Trees  standing  upon  the 
forest  preserve  are  property  within  the  meaning  of  the  statute  governing  lar- 
ceny. Accordingly,  a  person  employed  by  the  forest,  fish  and  game  commis- 
sion to  protect  a  portion  of  the  forest  preserve  owned  by  the  state,  who 
cuts  timber  from  the  preserve  and  sells  it  to  third  parties,  falsely  stating 
that  it  is  sold  on  behalf  of  the  state,  and  who  receives  over  $7,000  as  his 
part  of  the  proceeds,  is  properly  convicted  of  grand  larceny  in  the  first 
degree.  People  v.  Gaylord,  (1910)  139  App.  Div.  814,  124  N.  Y.  S.  617.  In 
referring  to  this  section  of  the  Constitution,  the  court  said:  "It  seems 
clear  that  by  such  constitutional  provision  it  was  not  intended  that  the 
state  might  be  despoiled  of  its  property  any  more  than  any  other  citizen  and 
that  the  larceny  statute  protects  it  (the  state)  as  to  its  lands  the  same  as 
any  of  its  citizens.  The  state  of  New  York  has  spent  millions  of  dollars  to 
acquire  its  forest  preserve.  It  was  purchased  from  private  individuals, 
and  when  title  vested  in  the  state  it  had  commercial  value  and  all  the 
attributes  of  property.  It  is  inconceivable  that  the  constitutional  amend- 
ment or  provision  prohibiting  the  sale  of  such  land  has  divested  it  of  its 
property  attribute." 

Title  passing  on  sale  of  confiscated  timber. —  Neither  a  fish  and  game  pro- 
tector and  forester,  nor  the  chief  game  protector  of  the  state  of  New  York, 
has  any  authority  to  sell  confiscated  timber  and  logs  cut  upon  lands  within 
the  forest  preserve.  Therefore,  if  they  assume  to  make  such  a  sale,  the 
purchaser  will  not  acquire  even  such  a  title  as  will  enable  him  to  maintain 
an  action  for  conversion  against  a  person  who  takes  possession  of  the  logs 
and  timber  without  right  or  authority.  Pashley  v.  Bennett,  (1905)  108 
App.  Div.  102,  95  N.  Y.  S.  384. 

Measure  of  damages  for  injury  to  forest  preserve  by  fire. —  As  no  different 
rule  has  been  prescribed,  the  measure  of  damages  to  the  forest  preserve, 
resulting  from  fire,  is  the  recognized  measure  of  difference  between  the  market 
value  of  the  land,  of  which  the  timber  was  a  part,  immediately  before,  and 
its  market  value  immediately  after,  the  burning.  **  Such  was  the  firmly- 
established  rule  when  the  constitutional  provision  was  promulgated  and 
adopted,  and  the  people  have  not  by  constitution  or  statute  prescribed  any 
other.  If  in  their  judgment  or  intention  their  lands  of  the  forest  preserve 
have  a  value  different  from  their  market  value,  they  have  not  declared  the 
nature  or  measure  of  it.  It  may  be  that  dead  timber  is  useless  and  value- 
less for  the  purposes,  within  the  intention  of  the  state,  of  the  forest  pre- 
serve, but  it  has  not  enacted  to  that  effect.  While  it  may  or  may  not  be 
true  that  the  impossibility  of  sale,  arbitrarily  imposed  by  the  constitution, 
destroys  the  market  value,  the  adoption  by  the  state  of  that  value,  in  the 
absence  of  the  interdiction,  as  a  measure  of  valuation  by  the  state  is  not 
illogical  or  incongruous."  People  v.  New  York  Cent.,  etc.,  R.  Co.,  (1914) 
213  N.  Y.  136,  107  N.  E.  56,  reversing  155  App.  Div.  699,  140  N.  Y.  S.  902. 
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Compare  People  v.  New  York  Cent.,  etc.,  R.  Co.,  (1914)  161  App.  Div.  322, 
146  N.  Y.  S.  490. 

Acquisition  of  land  by  state  to  exclusion  of  corporation. —  Lands  wMch 
have  once  become  a  part  of  the  forest  preserve  are  thenceforth  protected  by 
this  section  and  cannot  be  acquired  by  any  corporation,  private  or  public. 
People  v.  Adirondack  R.  Co.,  (1899)  160  K  Y.  225,  54  N.  E.  689,  reversing 
39  App.  Div.  34,  56  N.  Y.  S.  869,  and  affirmed  in  176  U.  S.  335,  20  S.  a.  460, 
44  U.  S.  (L.  ed)  492.  See  also  Adirondack  R.  Co.  v.  Indian  River  Co.,  (1898) 
27  App.  Div.  326,  50  N".  Y.  S.  245.  Thus,  where  the  special  condemnation 
proceedings  instituted  under  the  Adirondack  Park  Act  of  1897  (ch.  220) 
by  the  forest  preserve  board  against  lands  of  a  private  owner  within  the 
territory  of  the  Adirondack  park,  were  fully  completed  by  service  of  the 
certificate  of  condemnation  on  the  owner  before  the  Adirondack  Railway 
Company,  which  had  previously  filed  a  map  and  profile  for  an  extension 
of  its  road  through  the  same  lands,  commenced  condemnation  proceedings 
on  its  part,  the  land  became  a  part  of  the  forest  preserve,  and  there- 
upon this  provision  of  the  constitution  intervened  against  the  railway 
company.  People  v.  Adirondack  R  Co.,  (1899)  160  N.  Y.  225,  54  N.  E.  689, 
reversing  39  App.  Div.  34,  56  N.  Y.  S.  869,  and  affirmed  in  176  U.  S.  335, 
20  S.  Ct.  460,  44  U.  S.   (L.  ed.)   492. 

Acquisition  of  lands  subject  to  right  of  railroad. —  Under  this  section,  as 
is  shown  in  the  preceding  paragraph,  a  railroad  cannot  acquire  the  right  to 
operate  through  the  forest  preserve.  Hence,  it  follows  as  a  fair  deduction 
that  the  state  should  not  take  land  for  the  forest  preserve  which  is  already 
subject  to  the  rights  of  a  railroad.  "  If  the  granting  by  the  state  of  any 
such  right  is  inconsistent  with  its  use  as  a  forest  preserve,  then  the  acquiring 
of  any  land  subject  to  such  right  would  be  inconsistent  with  the  purpose 
for  which  it  is  acquired."  Adirondack  R.  Co.  v.  Indian  River  CJo.,  (1898) 
27  App.  Div.  326,  50  N.  Y.  S.  245. 

AUenation  of  lands  under  water. —  **The  constitutional  provision  refers 
to  the  lands  of  the  Forest  Preserve  as  'wild  forest  lands,'  and  while  this 
description  might  include  lands  under  water  owned  by  the  state  adjoinmg 
such  *  wild  forest  lands,'  it  would  hardly  seem  to  include  other  lands  under 
water  at  a  distance  from  any  forest  whatever."  Accordingly,  chapter  355 
of  the  Laws  of  1907,  a  special  act  incorporating  the  Long  Sault  Development 
(Dompany  and  empowering  it  to  build  a  dam  in  the  St.  Lawrence  river,  does 
not  ofiFend  this  section,  where,'  as  a  matter  of  fact,  the  lands  under  water  in 
the  St.  Lawrence  river,  upon  which  the  dam  was  to  be  built,  are^separated  by 
many  miles  from  uplands  constituting  the  forest  preserve.  Long  Sault 
Development  Co.  v.  Kennedv,  (1913)  158  App.  Div.  398,  143  N.  Y.  S. 
454,  affirmed  (1914)  212  N.  Y.  1,  105  N.  E.  849,  Ann.  Cas.  1914D  56. 


§  8.  Certain  canals  not  to  be  sold;  exception. 

Application  of  funds  derived  from  sale  or  lease  of  canals. 

The  Legislature  shall  not  sell,  lease  or  otherwise  dispose  of  the 
Erie  canal,  the  Osw^o  canal,  the  Champlain  canal,  the  Cayuga 
and  Seneca  canal,  or  the  Black  River  canal ;  but  they  shall  remain 
the  property  of  the  State  and  under  its  management  forever.  The 
prohibition  of  lease,  sale  or  other  disposition  herein  contained, 
shall  not  apply  to  the  canal  known  as  the  Main  and  Hamburg 
street  canal,  situated  in  the  city  of  Buffalo,  and  which  extends 
easterly  from  the  westerly  line  of  Main  street  to  the  westerfy  line 
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of  Hamburg  street.  All  funds  that  may  be  derived  from  any 
lease,  sale  or  other  disposition  of  any  canal  shall  be  applied  to  the 
improvement,  superintendence  or  repair  of  the  remaining  portion 
of  the  canals. 

Const.  1846,  Art.  VII,  §  6;  amended  in  1874,  Art.  VII,  §  6;  amended  in 
1882;  amended.  Const.  1894,  Art.  VII,  §  8. 

Purpose  of  prohibition  against  sale,  lease  or  disposition  of  canals. —  The 
sole  purpose  of  this  section  is  to  continue  the  canals  mentioned  as  the 
property,  and  under  the  management  of  the  state,  and  to  prevent  their  transfer 
in  any  wise  or  particular  to  corporations  or  individuals.  People  v.  Walsh, 
(1914)  211  N".  Y.  90,  105  N".  E.  136,  reversing  159  App.  Div.  252,  144  N.  Y.  S. 
367;  Sweet  v.  Syracuse,  (1891)  129  N".  Y.  316,  27  N.  E.  1081,  29  N".  E.  289, 
reversing  60  Hun  28,  14  N.  Y.  S.  421. 

Grant  of  easement  in  canal  lands  as  within  prohibition. —  This  section  does 
not  compel  the  acquisition  and  retention  by  the  state  of  a  fee  simple  estate 
in  lands  appropriated  for  canal  purposes.  A  less  estate  may  properly  be 
acqtiired  so  long  as  the  canal  itself  is  to  be  made  the  property  of  the  state 
and  is  to  be  brought  under  its  exclusive  management.  It  follows  that  a  con- 
tract, requiring  the  state  to  convey  to  a  railroad  company  a  permanent  ease- 
ment for  railroad  purposes  in  certain  lands  which  constituted  a  part  of  the 
right  of  way  of  that  company,  but  which  had  been  appropriated  by  the  state 
for  canal  purposes,  is  not  unconstitutional  hereunder.  People  v.  Walsh, 
(1914)  211  N.  Y.  90,  105  N".  E.  136,  reversing  169  App.  Div.  252,  144  N".  Y.  S. 
367.  Alluding  to  this  section  the  court  said :  "  It  does  not  relate  to  the 
quality  of  the  title  acquired  or  held  by  the  state  to  the  canal  lands,  but 
secures  to  the  state  the  control,  regulation  and  management  of  the  canals  so 
long  &s  they  are  channels  of  transportation.  It  does  not  interdict  the  legisla- 
ture from  authorizing  the  appropriation  of  an  estate  less  than  the  fee  in  the 
lands  required  for  the  canals.  Were  the  contrary  true,  the  frequent  legislative 
grants  of  power  to  transportation  companies  to  construct  their  lines  across 
the  canals  would  be  constitutionally  invalid,  because  while  a  grant  of  such 
power  is  a  franchise  the  exercise  of  it  by  constructing  the  crossing  and 
the  resulting  actual  use  and  occupation  is  the  acquisition  of  an  easement  or 
interest  in  the  canal  lands." 

Grant  of  right  to  use  waters  of  canal  reservoir. —  This  section  is  not  vio- 
lated by  an  act  (ch.  291,  Laws  of  1889,  as  amended  by  ch.  314,  Laws  of  1890) , 
authorizing  the  city  of  Syracuse  to  take  water  from  a  certain  lake  that  had 
been  appropriated  by  the  state  "  for  a  reservoir  and  feeder  to  the  Erie  Canal," 
it  appearing  that  the  waters  accumulated  therein  were  in  excess  of  the  amount 
needed  for  canal  purposes  and  that  the  authority  so  conferred  operated  merely 
as  a  license  to  the  city  to  take  water  not  needed  by  the  state  subject  to  the 
paramount  right  of  the  state  to  revoke  it  at  any  time.  Sweet  v.  Syracuse, 
(1891)  129  N.  Y.  316,  27  N.  E.  1081,  29  N.  E.  289,  reversing  60  Hun  28, 
14  N.  Y.  S.  421. 

Imposition  of  tax  or  assessment  on  canal  property. —  Since  the  legislature 
is  prohibited  from  selling,  leasing,  or  disposing  of  the  canals  mentioned  herein, 
it  cannot  authorize  the  imposition  of  a  tax  or  assesment  upon  them.  Such 
an  imposition,  if  allowable,  might  result  in  the  sale  or  lease  of  the  canals. 
Wherefore,  the  charter  of  the  city  of  Rochester  (ch.  14,  Laws  1880)  giving 
the  city  power  to  levy  assessments  for  local  improvements  on  property  bene- 
fited thereby,  should  not  be  construed  to  authorize  the  levy  of  assessments  on 
that  portion  of  the  Erie  canal  lying  within  the  confines  of  the  city.  Elwood 
V.  Rochester,  (1887)  43  Hun  102,  6  N.  Y.  St.  Rep.  132,  affirmed  (1890)  122 
N.  Y.  229,  25  N.  E.  238. 
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Disposition  of  abandoned  canal. —  The  prohibition  here  made  against  the 
sale,  lease,  or  other  disposition  of  the  canals  mentioned  would  seem  to  relate 
to  those  properties  so  long  only  as  they  retain  their  character  as  canals.  When 
for  any  natural  cause,  physical  or  economic,  they  have  become  of  no  value 
to  the  people  of  the  state  and  have  ceased  to  be  used  as  canals,  their  dis- 
position may  be  effected.  People  v.  Stephens,  (1878)  13  Hun  17.  Compare 
DeWitt  V.  Elmira  Transfer  R.  Co.,  (1892)  134  N.  Y.  495,  32  N.  E.  42.  Thus, 
chapter  352,  Laws  of  1849,  and  chapter  267,  Laws  of  1857,  authorizing  a 
conveyance  of  lands  taken  for  the  bed  of  a  canal  when  the  canal  itself  had 
been  practically  abandoned,  does  not  contravene  section  6  of  article  7  of  the 
constitution  of  1846,  providing  that  "  the  legislature  shall  not  sell,  lease  or 
otherwise  dispose  of  any  of  the  canals  of  this  state,  but  they  shall  remain 
the  property  of  the  state  and  under  its  management  forever."  People  v. 
Stephens,  supra.  In  the  opinion  in  that  case  these  remarks  were  made: 
"  The  clear  and  obvious  meaning  of  this  section  of  the  constitution  is,  that 
the  state  will  not  lease  and  sell  the  canals  while  they  continue  to  be  canals; 
but  will  it  be  contended  that  if,  by  any  convulsion  of  nature,  the  bed  of  the 
canal,  or  any  portion  of  it,  should  be  reversed,  so  that  instead  of  a  ditch 
there  was  a  ridge,  that  the  state  would  be  bound  to  keep  the  lands,  worth- 
less for  navigation,  worthless  to  the  state,  worthless  and  imusable  for 
all  the  purposes  for  which  they  were  obtained.  If  so,  the  action  of  the 
canal  board  in  selling  the  old  bed  of  the  Erie  canal,  where  curvatures  had 
been  cut  off  to  straighten  it,  and  the  old  channel  abandoned,  was  clearly 
unconstitutional;  and  yet  I  fail  to  find  that  the  strictest  constructionist 
has  ever  so  held.  But  it  will  be  said  that  by  this  theory  the  whole  of  the 
canals  might  evei^tually  be  absorbed ;  granted ;  and  what  then  ?  If  the  gradual 
abandonment  be  the  result  of  natural  causes,  be  not  fraudulently  pro- 
duced, by  which  the  canals  cease  to  be  canals  and  of  no  further  use  to  the 
people  of  the  state,  clearly  the  constitution  did  not  contemplate  that  the 
people  should  remain  the  owners  of  these  waste  lands  forever;  they  are  not 
to  be  leased  or  sold  so  long  as  they  continue  to  be  canals.  When  they 
cease  to  be  canals,  the  reason  for  the  inhibition  ceases,  and  with  it  the 
inhibition.     Cessante  ratione  legis  cessat  ispa  lex.'' 


§  9.  Canal  tolls  prohibited. 

Legislature  to  provide  for  superintendence  and  repair  of 

canals. 
Contracts  for  work  or  material;  cancellation  of  contracts. 

No  tolls  shall  hereafter  be  imposed  on  persons  or  property 
transported  on  the  canals,  but  all  boats  navigating  the  canals  and 
the  owners  and  masters  thereof,  shall  be  subject  to  such  laws  and 
regulations  as  have  been  or  may  hereafter  be  enacted  concerning 
the  navigation  of  the  canals.  The  Legislature  shall  annually,  by 
equitable  taxes,  make  provision  for  the  expenses  of  the  super- 
intendence and  repairs  of  the  canals.  All  contracts  for  work  or 
materials  on  any  canal  shall  be  made  with  the  persons  who  shall 
offer  to  do  or  provide  the  same  at  the  lowest  price,  with  adequate 
security  for  their  performance.  No  extra  compensation  shall  be 
made  to  any  contractor;  but  if^  from  any  unforeseen  cause,  the 
terms  of  the  contract  shall  prove  to  be  unjust  and  oppressive,  the 
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canal  board  may,  upon  the  application  of  the  contractor,  cancel 
such  contract. 

Const.  1846,  Art.  VII,  §  3;  amended  in  1854,  in  1874,  and  in  1882; 
amended.  Const.  1894,  Art.  VII,  §  9. 

Right  of  lowest  bidder  to  mandamus. —  Where  the  law  (Vol.  1,  p.  214, 
Laws  of  1857),  in  pursuance  of  this  constitutional  provision,  requires  the 
canal  contracting  board  to  award  contracts  for  repairs  to  "  the  lowest  bidder 
who  will  give  adequate  security,"  and  the  board  therewpon  makes  an  award 
to  one  bidder,  a  lower  bidder  who  has  given  the  security  required  is  not  entitled 
to  a  mandamus.  "  The  powers  conferred  upon  the  board  necessarily  involved 
and  implied  an  exercise  of  discretion,  although  it  seems  exceedingly  clear 
what  decision  their  duty  required  them  to  make  in  this  case.  But  they  arc 
to  determine  who  is  the  lowest  bidder,  and  what  is  adequate  security;  or  if 
the  amoimt  and  character  of  security  required  is  fixed  by  general  regulation, 
then  the  contracting  board  are  to  decide  whether  the  security  offered  in  any 
given  case  conforms  to  the  regulations.  The  principle  is  well  settled,  that 
whenever  the  act  requires  the  exercise  of  discretion,  this  remedy  will  not  lie." 
People  V.  Contracting  Board,   (1863)   27  N.  Y.  378. 

%  10.  Canal  improvement. 

The  canals  may  be  improved  in  such  manner  as  the  Legislature 
shall  provide  by  law.  A  debt  may  be  authorized  for  that  purpose 
in  the  mode  prescribed  by  section  four  of  this  article,  or  the  cost 
of  such  improvement  may  be  defrayed  by  the  appropriation  of 
funds  from  the  State  treasury,  or  by  equitable  annual  tax. 

Const.   1894,  Art.  VII,  §   10. 

Incurrence  of  obligation  in  excess  of  debt  authorized. —  A  public  officer 
charged  with  the  execution  of  a  project  looking  to  the  improvement  of 
the  state  canals,  to  raise  money  for  the  prosecution  of  which  the  people  have 
authorized  the  creation  of  a  debt,  cannot  obligate  the  state  in  any  amount 
in  excess  of  the  sum  voted.  Nor  can  this  section  be  invoked  to  give  validity 
to  contracts  made  by  him  purporting  to  bind  the  state  in  excess  of  such 
i  sum.    Baker  v.  New  York,  (1902)   77  App.  Div.  528,  78  N.  Y.  S.  922. 

§  11.  Payment  of  state  debts. 
Sinking  funds. 

The  Legislature  may  appropriate  out  of  any  funds  in  the  treas- 
ury, moneys  to  pay  the  accruing  interest  and  principal  of  any 
debt  heretofore  or  hereafter  created,  or  any  part  thereof  and  may 
set  apart  in  each  fiscal  year,  moneys  in  the  State  treasury  as  a 
sinking  fund  to  pay  the  interest  as  it  falls  due  and  to  pay  and 
discharge  the  principal  of  any  debt  heretofore  or  hereafter  created 
under  section  four  of  article  seven  of  the  constitution  until  the 
same  shall  be  wholly  paid,  and  the  principal  and  income  of  such 
sinking  fund  shall  be  applied  to  the  purpose  for  which  said  sink- 
ing fund  is  created  and  to  no  other  purpose  whatever;  and,  in 
the  event  such  moneys  so  set  apart  in  any  fiscal  year  be  sufficient 
t.o  provide  such  sinking  fund,  a  direct  annual  tax  for  such  year 
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need  not  be  imposed  and  collected,  as  required  by  the  provisions 
of  said  section  four  of  article  seven,  or  of  any  law  enacted  in 
pursuance  thereof. 
Amendment  of  1905. 

%  12.  Improvement  of  highways. 
Limitatioyi  of  debts. 
Payment. 
County  and  toiim  share  of  cost. 

A  debt  or  debts  of  the  State  may  be  authorized  by  law  for  the 
improvement  of  highways.  Such  highways  shall  be  determined 
under  general  laws,  which  shall  also  provide  for  the  equitable 
apportionment  thereof  among  the  counties.  The  aggregate  of  the 
debts  authorized  by  this  section  shall  not  at  any  one  time  exceed 
the  sum  of  fifty  millions  of  dollars.  The  payment  of  the  annual 
interest  on  such  debt  and  the  creation  of  a  sinking  fund  of  at 
least  two  per  centum  per  annum  to  discharge  the  principal  at 
maturity  shall  be  provided  by  general  laws  whose  force  and  effect 
shall  not  be  diminished  during  the  existence  of  any  debt  created 
thereunder.  The  Legislature  may  by  general  laws  require  the 
county  or  town  or  both  to  pay  to  the  sinking  fund  the  propor- 
tionate part  of  the  cost  of  any  such  highway  within  the  boundaries 
of  such  county  or  town  and  the  proportionate  part  of  the  interest 
thereon,  but  no  county  shall  at  any  time  for  any  highway  be 
required  to  pay  more  than  thirty-five  hundredths  of  the  cost  of 
such  highway,  and  no  town  more  than  fifteen  hundredths.  None 
of  the  provisions  of  the  fourth  section  of  this  article  shall  apply 
to  debts  for  the  improvement  of  highways  hereby  authorized. 

Amendment  of  1905. 

AETICLE  YIIL 

§  1.  Corporations,  horn  formed. 

Corporations  may  be  formed  under  general  laws;  but  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in 
cases  where,  in  the  judgment  of  the  Legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral laws  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

Const.  1846,  Art.  VIII,  §  1.     See  also  Const.  1821,  Art.  VII,  §  9. 
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/.   In  general,  4:79. 
II,   Repeal  and  antendmeftt,  480, 

1,  In  general f  480. 

2,  Repeal  of  tax  eocemption,  487 • 

I.     In  General. 

Relation  to  article  3,  section  18. —  The  prohibition  of  article  3,  section  18, 
against  the  passage  of  any  special  act  providing  for  laying  out  or  working  any 
road,  highway  or  alley  does  not  apply  to  city  streets  insomuch  as  the  legisla- 
ture is  left  free  by  this  section  to  amend  the  charters  of  municipal  corporations 
and  hence  to  provide  for  such  corporations  a  system  of  streets  and  highways. 
In  re  Woolsey,  95  N.  Y.  135;  People  v.  Lohnas,  (1889)  54  Hun  604, 
8  N.  Y.  S.  104. 

Purpose  of  section. —  ''By  the  constitution  of  1846,  as  well  to  place  all 
corporations  of  the  same  character  upon  the  same  general  footing,  with 
uniform  powers,  privileges  and  duties,  as  to  obviate  the  necessity  of  much 
special  legislation,  corporations  were  authorized  to  be  formed  under  general 
laws,  and  the  creation  of  any,  except  for  municipal  purposes,  and  in  cases 
where  the  objects  of  the  corporation  could  not  in  the  judgment  of  the  legis- 
lature be  attained  under  the  general  laws,  was  prohibited.  .  .  .  One  design 
was,  that  all  that  desired  to  transact  business  in  a  corporate  capacity  might 
do  so  upon  an  equality,  and  with  equal  privileges  and  liabilities,  with  uniform 
powers,  and  under  uniform  restraints.  Equality  between  corporations  them- 
selves, as  well  as  equality  between  corporations  and  individual  citizens,  so 
far  as  the  latter  was  practicable,  was  in  the  minds  of  the  convention  in 
framing  this  part  of  the  constitution."  Johnson  v.  Hudson  River  R.  Co., 
(1872)  49  N".  Y.  455. 

Section  as  grant  of  power. —  As  the  legislative  power  is  unlimited  except 
as  restricted  by  the  constitution  itself  (see  Art.  3,  §  1),  the  provision  of  this 
section,  that  "  corporations  may  be  formed  under  general  laws  "  is  merely  a 
direction  for  the  exercise  of  an  authority  which  had  been  restricted  under 
former  constitutions,  and  is  not  a  grant  of  power.  Chenango  Bank  v. 
Brown,  (1863)  26  N.  Y.  467.  The  court  said:  "The  new  constitution 
intended  to  introduce  a  system  of  general  and  not  special  legislation.  To 
this  end  any  barriers  which  existed  in  or  under  the  former  constitution  in 
the  way  of  such  general  legislation  in  respect  to  corporations  were  abolished, 
and  the  legislative  power  was  left  free  to  act  by  general  enactments  upon 
this  class  of  subjects.  But  the  power  to  pass  such  laws  resulted  from  the 
grant  of  the  legislative  power  of  the  people  to  the  legislature,  and  not  from 
the  provisions  which  either  indicated  the  general  system  which  the  consti- 
tution was  intended  to  favor,  and  in  some  cases  to  direct,  or  from  the  removal 
of  the  restrictions  in  former  constitutions  in  the  way  of  such  legislation. 
Such  provisions  were  merely  directions  for  the  exercise  of  an  existing  author- 
ity, and  not  its  creation;  and  the  removal  of  restrictions  upon  it  indicated 
that  but  for  such  restrictions  it  might  even  before  have  been  exercised." 

Need  for  special  act  as  matter  of  discretion. —  Whether  a  special  act  is 
necessary  to  create  a  corporation  rests  wholly  within  the  legislative  dis- 
cretion, and  is  not  subject  to  judicial  review.  Oneonta  Light,  etc.,  Co.  v. 
Schwarzenbach,  (1914)  164  App.  Div.  548,  150  N.  Y.  S.  76;  Smith  v.  Havens 
Relief  Fund  Soc,  (1904)44  Misc.  594,  90  N.  Y.  S.  168,  affirmed  (1907)  118 
App.  Div.  678,  103  N.  Y.  S.  770,  affirmed  (1908)  190  N.  Y.  557,  83  N.  E.  1132. 
See  also  People  v.  Bowen,  (1860)   21  N.  Y.  517,  affirming  30  Barb.  24. 

Effect  of  section  on  special  charter. —  This  section  "  has  never  been  held  to 
render  imconstitutional  a  special  charter,  or  special  additions  to  a  charter 
taken  under  general  laws."  In  re  Prospect  Park,  etc,  R.  Co.,  (1876)  67 
N.  Y.  371,  affirming  8  Hun  30. 

81 


Digitized  by  VjOOQIC 


480     CONSTITUTION  OF  STATE  OF  NEW  YORK 

Art.  Vm,  §  1  Corporations 

Regulation  of  existing  corporation  by  special  act. —  This  section  in  requir- 
ing the  formation  of  corporations  under  general  laws  does  not  prohibit  special 
acts  regulating  previously  existing  corporations.  Attorney-General  v.  North 
American  Life  Ins.  Co.,  (1880)  82  N".  Y.  172.  See  also  Matter  of  Kansas 
City  Smelting,  etc.,  Co.,  (1897)  13  App.  Div.  60,  43  N.  Y.  S.  51.  Thus,  the 
Act  of  1866  (ch.  676,  Laws  of  1866),  authorizing  the  North  American  Life 
Ins.  Co.  to  deposit  with  the  superintendent  of  the  insurance  department  a 
fund  for  the  security  of  the  r^stered  policy-holders  is  not  unconstitutional, 
as  it  does  not  create,  but  regulates  a  corporation  previously  in  existence. 
Attorney-General  v.  North  American  Life  Ins.  Co.,  (1880)   82  N.  Y.  172. 

A  school  district  is  a  municipal  corporation  within  the  provision  of  this 
section  which  excepts  such  corporations  from  the  prohibition  against  the  crea- 
tion of  corporations  by  special  act.  Board  of  Education  v.  Board  of  Educa- 
tion, (1902)  76  App.  Div.  355,  78  N.  Y.  S.  522,  affirmed,  (1904)  179  N.  Y. 
556,  71  N.  E.  1128. 

II.     Repeal  and  Amendment. 
1.     In  General. 

Reason  for  reservation  of  power. —  "  The  reservation  of  the  right  to  am^d 
or  repeal  special  charters  was  undoubtedly  inserted  in  our  constitution  in 
view  of  the  doctrine  of  the  Dartmouth  College  case  (Dartmouth  College  v. 
Woolward,  4  Wheat.  518,  4  U.  S.  (L.  ed.)  629),  that  the  charter  of  a  private 
corporation  is  a  contract  and  that  if  it  confer  benefits  upon  the  corporators 
inducing  its  acceptance,  such  benefits  cannot  be  withdrawn  without  the 
consent  of  the  corporation,  in  the  absence  of  a  reserved  power  in  the  l^s- 
lature  to  withdraw  them."  People  v.  Gass,  (1907)  190  N.  Y.  323,  83  N.  E. 
64,  123  A.  S.  R.  549,  13  Ann.  Cas.  678,  reversing  119  App.  Div.  280,  104 
N.  Y.  S.  643.  To  the  same  effect,  see  Lord  v.  Equitable  Life  Assur.  Soc, 
(1909)  194  N.  Y.  212,  87  N.  E.  443,  22  L.  R.  A.  (N.  S.)  420,  reversing  126 
App.  Div.  937,  110  N.  Y.  S.  1135;  People  v.  O'Brien,  (1888)  111  N.  Y.  1, 
18  N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun  519,  10 
N.  Y.  St.  Rep.  381;  Hinckley  v.  Schwarzschild,  etc.,  Co.,  (1905)  107  App. 
Div.  470,  95  N.  Y.  S.  357.    See  also  People  v.  Keese,  (1882)  27  Hun  483. 

Operation  of  reservation. —  The  provision  of  this  section  reserving  the 
power  of  amendment  and  repeal  to  the  legislature  is  not  retroactive  in  effect. 
People  V.  Keese,  (1882)  27  Hun  483.  But  it  does  become  a  part  of  the  charter 
of  every  corporation  subsequently  organized,  whether  under  a  general  or 
special  act.  Lord  v.  Equitable  Life  Assur.  Soc.,  (1909)  194  N.  Y.  212,  87 
N.  E.  443,  22  L.  R.  A.  (N.  S.)  420,  reversing  126  App.  Div.  937,  110  N.  Y.  S. 
1135;  People  v.  Gass,  (1907)  190  N.  Y.  323,  83  N.  E.  64,  123  A.  S.  R.  549, 
13  Ann.  Cas.  678,  reversing  119  App.  Div.  280,  104  N.  Y.  S.  643;  Pratt 
Institute  v.  New  York,  (1906)  183  N.  Y.  151,  75  N.  E.  1119,  5  Ann.  Cas. 
198,  affirming  99  App.  Div.  625,  91  N.  Y.  S.  136;  Board  of  Education  v. 
Board  of  Education,  (1902)  76  App.  Div.  355,  78  N.  Y.  S.  522,  affirmed 
(1904)  179  N.  Y.  556,  71  N.  E.  1128;  Grobe  v.  Erie  County  Mut.  Ins.  Co., 
(1899)  39  App.  Div.  183,  57  N.  Y.  S.  290,  affirmed  (1902)  169  N.  Y.  613, 
62  N.  E.  1096;  Hirshfeld  v.  Fitzgerald,  (1898)  27  App.  Div.  180,  50  N.  Y.  S. 
676,  reversed  on  other  grounds  (1898)  157  N.  Y.  166,  51  N.  E.  997,  46 
L.  R.  A.  839;  New  York  Cable  R.  Co.  v.  Chambers  St.,  etc.,  R.  Co.,  (1886) 
40  Hun  29.  See  also  People  v.  Railroad  Com'rs,  (1898)  32  App.  Div.  179, 
52  N.  Y.  S.  908,  affirmed  (1899)  158  N.  Y.  711,  63  N.  E.  1129.  Accordingly, 
under  this  section,  "  the  legislature  has  no  power  to  make  any  corporation  a 
contract,  either  in  its  charter  or  in  the  act  incorporating  it,  or  by  any  other 
form  of  l^islation  which  can  prevent  a  subsequent  legislature  from  alter- 
ing, modifying  or  wholly  abrogating  its  charter."  New  York  Cable  R.  Co. 
V.  Chambers  St.,  etc.,  R.  Co.,    (1886)    40  Hun  29,  |»er  Davis,  P.   J.     In 
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the  case  last  cited,  Davis,  P.  J.,  said :  ''  The  provisions  of  the  constitution, 
in  that  regard,  enter  into  every  special  law  creating  a  corporation  and 
every  general  law  authorizing  such  creation,  so  that  the  legislative  power  to 
alter^  modify  and  repeal  becomes  a  part  of  the  contract  made  with  the 
corporation,  as  fully  as  though  expressed  in  the  charter  or  act  of  incorpo- 
ration. If  by  any  provision  of  the  charter  it  should  be  declared  that  the 
legislature  shall  have  no  power  to  repeal,  modify  or  alter  the  charter,  that 
provision  would  be  nugatory  under  the  constitution  of  the  state,  because  in 
violation  thereof,  and  in  its  place  the  courts  would  be  called  upon  to  sub- 
stitute and  enforce  the  mandate  and  contract  of  the  constitution,  whenever 
a  subsequent  legislature  thought  proper  to  act  in  conformity  to  its  pro- 
visions, or  whenever  the  question  of  the  validity  of  the  charter  should  arise 
in  any  form.  The  acceptance  of  a  charter  or  act  of  incorporation  by  the 
corporation  it  creates,  is,  by  force  of  the  constitution,  an  acceptance  of  the 
contract  on  its  part  that  the  legislature  shall  have  and  may  exercise  the 
power  of  modification  or  repeal,  at  its  pleasure." 

Repeal  and  amendment  generally. —  It  is  difficult  to  place  precise  limits 
upon  the  power  of  amendment  and  repeal  reserved  to  the  legislature  by  this 
section  over  corporations  created  by  it  or  under  its  authorities.  N"ew  York 
V.  Twenty-third  St.  R.  Co.,  (1889)  113  N.  Y.  311,  21  N.  E.  60,  affirming 
48  Hun  552,  1  N.  Y.  S.  295.  Under  its  power  of  amendment  and  repeal  as 
reserved  by  this  section  the  legislature  cannot  confiscate  the  property  of  a 
corporation  or  deprive  it  of  its  vested  property  rights.  New  York  Cent.,  etc., 
R.  Co.  V.  Williams,  (1910)  199  N.  Y.  108,  92  N.  E.  404,  139  A.  S.  R.  850, 
35  L.  R.  A.  (N.  S.)  549,  affirming  136  App.  Div.  904,  120  N.  Y.  S.  1137; 
Lord  V.  Equitable  Life  Assur.  Soc,  (1909)  194  N.  Y.  212,  87  N.  E.  443, 
22  L.  R.  A.  (N.  S.)  420,  reversing  126  App.  Div.  937,  110  N.  Y.  S.  1135; 
New  York  v.  Twenty-third  St.  R.  Co.,  (1889)  113  N.  Y.  311,  21  N.  E.  60, 
affirming  48  Hun  552,  1  N.  Y.  S.  295;  People  v.  O^Brien,  (1888)  111  N.  Y.  1, 
18  N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun  519,  10 
N.  Y.  St.  Rep.  596;  People  v.  Public  Service  Commission,  (1911)  143  App. 
Div.  769,  128  N.  Y.  S.  384;  Colby  v.  Equitable  Trust  Co.,  (1908)  124  App. 
Div.  262,  108  N.  Y.  S.  978,  affirmed  (1908)  192  N.  Y.  535,  84  N.  E.  1111, 
mem.;  Hinckley  v.  Schwarzschild,  etc.,  Co.,  (1905)  107  App.  Div.  470,  95 
N.  Y.  S.  357;  Rochester,  etc..  Turnpike  Road  Co.  v.  Joel,  (1899)  41  App. 
Div.  43,  58  N.  Y.  S.  346;  In  re  New  York  Cable  R.  Co.,  (1886)  40  Hun  1. 
See  also  Ives  v.  South  Buffalo  R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431, 
Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  S.)  162,  per  Cullen,  Ch.  J.;  People 
V.  Boston,  etc.,  R.  Co.,  (1877)  70  N.  Y.  569;  Palmer  v.  Hickory  Grove 
Cemetery,  (1903)  84  App.  Div.  600,  82  N.  Y.  S.  973.  But  the  legislature 
has  the  full  power  to  deprive  a  corporation  of  its  corporate  life.  Lord  v. 
Equitable  Life  Assur.  Soc,  (1909)  194  N.  Y.  212,  87  N.  E.  443,  22  L.  R.  A. 
(N.  S.)  420,  reversing  126  App.  Div.  937,  110  N.  Y.  S.  1135;  New  York  v. 
Twenty-third  St.  R.  Co.,  (1889)  il3  N.  Y.  311,  21  N.  E.  60,  affirming  48 
Hun  552,  1  N.  Y.  S.  295;  People  v.  O'Brien,  (1888)  111  N.  Y.  1,  18  N.  E. 
692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun  519,  10  N.  Y.  St.  Rep. 
596;  People  v.  Public  Service  Commission,  (1910)  140  App.  Div.  839,  125 
N.  Y.  S.  1000;  Bush  v.  New  York  Life  Ins.  Co.,  (1909)  135  App.  Div.  447, 
119  N.  Y.  S.  796;  Colby  v.  Equitable  Trust  Co.,  (1908)  124  App.  Div.  262, 
108  N.  Y.  S.  978,  affirmed  (1908)  192  N.  Y.  535,  84  N.  E.  1111,  mem.; 
Hinckley  v.  Schwarzschild,  etc.,  Co.,  (1905)  107  App.  Div.  470,  95  N.  Y.  S. 
357;  Palmer  v.  Hickory  Grove  Cemetery,  (1903)  84  App.  Div.  600,  82 
N.  Y.  S.  973;  Board  of  Education  v.  Board  of  Education,  (1902)  76  App.  Div. 
355,  78  N.  Y.  S.  522,  affirmed  (1904)  179  N.  Y.  556,  71  N.  E.  1128;  In  re 
New  York  Cable  R.  Co.,  ( 1886)  40  Hun  1 ;  New  York  Cable  R.  Co.  v.  Chambers 
St.,  etc.,  R.  Co.,  (1885)  40  Him  29.  See  also  Ives  v.  South  Buffalo  R.  Co., 
(1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  S.) 
162,  per  Cullen,  Ch.  J.j  Palmer  v.  Hickory  Grove  Cemetery,  (1903)  84  App. 
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Div.  600,  82  N.  Y.  S.  973;  Doyle  v.  New  York,  (1901)  58  App.  Div.  688,  69 
N.  Y.  S.  120;  Blauvelt  v.  Nyack,  (1876)  9  Hun  153.  As  the  legislature 
has  the  power  to  deprive  a  corporation  of  its  franchise  to  be  a  corporation, 
it  may  prescribe  the  conditions  upon  which  it  may  live  and  exercise  that 
privilege.  It  may  enlarge  or  limit  its  powers,  and  it  may  increase  or  limit 
its  burdens.  New  York  Cent.,  etc.,  R.  Co.  v.  Williams,  (1910)  199  N.  Y. 
108,  92  N.  E.  404,  139  A.  S.  R.  850,  35  L.  R.  A.  (N.  S.)  549,  affirming 
136  App.  Div.  904,  120  N.  Y.  S.  1137;  People  v.  Raymond,  (1909)  194 
N.  Y.  189,.  87  N.  E.  90,  reversing  126  App.  Div.  720,  111  N.  Y.  S.  177; 
Lord  V.  Equitable  Life  Assur.  Soc,  (1909)  194  N.  Y.  212,  87  N.  E.  443, 
22  L.  R.  A.  (N.  S.)  420,  reversing  126  App.  Div.  937,  110  N.  Y.  S.  1135; 
People  V.  Gass,  (1907)  190  N.  Y.  323,  83  N.  E.  64,  123  A.  S.  R.  649,  13 
Ann.  Cas.  678,  reversing  119  App.  Div.  280,  104  N.  Y.  S.  643;  Pratt  Insti- 
tute V.  New  York,  (1906)  183  N.  Y.  151,  75  N.  E.  1119,  5  Ann.  Cas.  198, 
affirming  99  App.  Div.  526,  91  N.  Y.  S.  136;  People  v.  Cummings,  (1901) 
166  N.  Y.  110,  59  N.  E.  703,  reversing  53  App.  Div.  36,  65  N.  Y.  S.  581; 
New  York  v.  Twenty-third  St.  R.  Co.,  (1889)  113  N.  Y.  311,  21  N.  E.  60, 
affirming  48  Hun  552,  1  N.  Y.  S.  295;  People  v.  O'Brien,  (1888)  111  N.  Y.  1, 
18  N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  46  Hun  519,  10 
N.  Y.  St.  Rep.  596;  People  v.  Boston,  etc.,  R.  Co.,  (1877)  70  N.  Y.  669; 
People  V.  Public  Service  Commission,  (1911)  143  App.  Div.  769,  128  N.  Y.  S. 
384;  People  v.  Public  Service  Commission,  (1910)  140  App.  Div.  839,  125 
N.  Y.  S.  1000;  Bush  v.  New  York  Life  Ins.  Co.,  (1909)  135  App.  Div.  447, 
119  N.  Y.  S.  796;  Colby  v.  Equitable  Trust  Co.,  (1908)  124  App.  Div.  262, 
108  N.  Y.  S.  978,  affirmed  (1908)  192  N.  Y.  535,  84  N.  E.  1111;  Hinddey 
v.  Schwarzschild,  etc.,  Co.,  (1905)  107  App..  Div.  470,  95  N.  Y.  S.  357; 
Board  of  Education  v.  Board  of  Education,  (1902)  76  App.  Div.  365,  78 
N.  Y.  S.  622,  affirmed  (1904)  179  N.  Y.  656,  71  N.  E.  1128;  Barnes  v. 
Arnold,  (1899)  45  App.  Div.  314,  61  N.  Y.  S.  85,  affirmed  (1902)  169  N.  Y. 
611,  62  N.  E.  1093;  Geneva,  etc.,  R.  Co.  v.  New  York  Cent.,  etc.,  R.  Co., 
(1895)  90  Hun  9,  35  N.  Y.  S.  339,  affirmed  (1897)  152  N.  Y.  632,  46  N.  E. 
1147;  In  re  New  York  Cable  R.  Co.,  (1886)  40  Hun  1;  New  York  Cable 
R.  Co.  V.  Chambers  St.,  etc.,  R.  Co.,  (1886)  40  Hun  29.  See  also  Ives  v.  South 
Buffalo  R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  166,  34 
L.R.A.  (N.  S.)  162,perCullen,Ch.  J.;  Fort  Plain  Bridge  Co.  v.  Smith,  (1864) 
30  N.  Y.  44;  Palmer  v.  Hickory  Grove  Cemetery,  (1903)  84  App.  Div.  600,  82 
N.  Y.  S.  973;  Doyle  v.  New  York,  (1901)  58  App.  Div.  688,  69  N.  Y.  S.  120; 
Grobe  v.  Erie  County  Mut.  Ins.  Co.,  (1899)  39  App.  Div.  183,  67  N.  Y.  S. 
290,  affirmed  (1902)  169  N.  Y.  613,  62  N.  E.  1096;  People  v.  Railroad 
Com'rs,  (1898)  32  App.  Div.  179,  52  N.  Y.  S.  908,  affirmed  (1899)  158 
N.  Y.  711,  53  N.  E.  1129;  Blauvelt  v.  Nyack,  (1876)  9  Hun  153.  "It  is 
sometimes  said  that  the  alteration  under  such  reserved  power  must,  how- 
ever, be  reasonable,  and  it  must  always  be  legislative  in  its  character,  and 
consistent  with  the  scope  and  objects  of  the  corporation  as  it  was  originally 
constituted."  New  York  v.  Twenty-third  St.  R.  Co.,  (1889)  113  N.  Y.  311,  21 
N.  E.  60,  affirming  48  Hun  552,  1  N.  Y.  S.  295.  In  New  York  Cent.,  etc.,  R. 
Co.  V.  Williams,  (1910)  199  N.  Y.  108,  92  N.  E.  404,  139  A.  S.  R.  850,  35 
L.  R.  A.  (N.  S.)  549,  this  was  said:  "In  exercising  the  reserved  power 
to  amend  corporate  charters  the  legislature  may  not  deprive  a  corporation 
of  property  already  acquired  or  the  proceeds  of  lawful  contracts  previously 
made  or  destroy  or  substantially  impair  the  purposes  of  the  grant  or  rights 
which  are  vested  in  the  corporation  thereunder;  but  it  may  make  any  altera- 
tion or  amendment  of  a  charter  '  which  will  not  defeat  or  substantially  impair 
the  object  of  the  grant,  or  any  rights  vested  under  it,  and  which  the  legis- 
lature may  deem  necessary  to  secure  either  that  object  or  any  public  right/  *' 
In  New  York  v.  Twenty-third  St.  R.  Co.,  (1889)  113  N.  Y.  311,  21  N.  E.  60, 
the  court  said :  "  Under  its  reserved  power  it  [the  legislature]  cannot  deprive 
a  corporation  of  its  property,  or  interfere  with,  or  annul  its  contracts  with 
third  persons."     In  Lord  v.  Equitable  Life  Assur.  Soc,    (1909)    194  N.  Y. 
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212,  87  N.  E.  443,  22  L.  R.  A.  (N.  S.)  420,  the  court  said:  "The  principle 
estahlished  by  the  authorities  seems  to  be  that  the  legislature  under  its 
reserved  power  may  amend  any  charter  in  any  respect  that  is  not  fimda- 
mental  when  the  object  of  the  corporation  and  property  acquired  by  it  are 
considered.  Granting  that  it  may  not  convert  a  corporation  into  something 
entirely  foreign  to  the  object  for  which  it  was  created,  such  as  turning  an 
Insurance  company  into  a  railroad  company  for  instance,  still  it  can  r^u- 
late  investments,  methods  of  administration  and  details  of  procedure  in  the 
interest  of  the  public  and  of  all  concerned." 

Special  franchise  as  property. —  Among  the  property  rights  of  a  corpora^ 
tion  which  may  not  be  confiscated  or  annulled  are  its  special  franchises  as 
distinguished  from  its  general  franchise  or  charter.  Lord  v.  Equitable  Life 
Assur.  Soc,  (1909)  194  N.  Y.  212,  87  N".  E.  443,  22  L.  R.  A.  (N.  S.)  420, 
reversing  126  App.  Div.  937,  110  N.  Y.  S.  1135;  People  v.  O'Brien,  (1888) 
111  N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun 
519,  10  K  Y.  St.  Rep.  596;  Rochester,  etc..  Turnpike  Road  Co.  v.  Joel, 
(1899)  41  App.  Div.  43,  58  N.  Y.  S.  346.  See  also  Ives  v.  South  Buffalo 
R.  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431,  Ann.  Cas.  1912B  156,  34  L.  R.  A. 
(N.  S.)  162,  per  Cullen,  Ch.  J.;  Heerwagen  v.  Crosstown  St.  R.  Co.,  (1904) 
179  JSr.  Y.  99,  71  N.  E.  729,  modifving  90  App.  Div.  275,  86  N.  Y.  S.  218; 
Suburban  Rapid-Transit  Co.  v.  New  York,  (1891)  128  N.  Y.  510,  28  N.  E.  525. 
Compare  In  re  New  York  Cable  R.  Co.,  (1886)  40  Hun  1.  Thus,  a  franchise 
to  lay  tracks  and  to  run  cars  upon  Broadway  in  New  York  city  has  been 
held  to  be  a  right  indestructible  by  the  legislature  and  to  constitute  prop- 
erty in  the  highest  sense  of  that  term.  People  v.  O'Brien,  (1888)  111  N.  Y.  1, 
18  N.  E.  692,  7  A.  S.  R.  684,  2  L.  R.  A.  255,  reversing  45  Hun  519,  10 
N.  Y.  St.  Rep.  596.  So,  chapter  151  of  the  Laws  of  1898,  by  which  chapter 
92  of  the  Laws  of  1882,  authorizing  a  corporation  organized  under  the 
General  Turnpike  Law  (ch.  210,  Laws  of  1847)  to  exact  certain  tolls,  is 
amended  by  striking  therefrom  the  provision  permitting  the  corporation  to 
charge  a  toll  for  each  velocipede  or  bicycle,  the  effect  of  which  amendment 
is  to  reduce  the  earning  capacity  of  the  corporation  25  per  cent,  is  imcon- 
stitutional.  Rochester,  etc..  Turnpike  Road  Co.  v.  Joel,  (1899)  41  App.  Div. 
43,  58  N.  Y.  S.  346.  In  that  case  the  court  said  that  if  the  legislature 
"has  the  power  to  deprive  the  plaintiff  of  the  right  heretofore  accorded  it 
to  exact  toll  for  bicycles,  it  may  with  equal  propriety  deprive  it  of  the 
right  to  exact  toll  for  any  or  all  of  the  vehicles  specified  in  the  act  of  1882, 
and  thus,  under  the  guise  of  amendment  or  repeal,  accomplish  the  absolute 
and  total  destruction  of  vested  property  rights."  And  again :  "  Such  a 
proposition  is  too  startling  and  subversive  in  its  nature  to  receive  our 
approval,  and  although  the  subject  of  the  extent  and  limitation  of  legislative 
power  in  cases  where  corporate  rights  and  property  have  been  involved  is  one 
which  has  frequently  engaged  the  attention  of  the  courts,  and  is  also  one 
concerning  which  a  great  variety  of  views  has  been  expressed,  we  are  not 
aware  of  any  case  in  which  the  doctrine  of  reserved  power  has  been  carried 
to  the  extent  here  contended  for." 

Distinction  between  charter  and  franchise. —  "  The  charter  of  a  corporation 
is  the  law  which  gives  it  existence  as  such.  That  is  its  general 
franchise,  which  can  be  repealed  at  the  will  of  the  legislature.  A  special 
franchise  is  the  right,  granted  by  the  public,  to  use  public  property  for  a 
public  use,  but  with  private  profit,  such  as  the  right  to  build  and  operate 
a  railroad  in  the  streets  of  a  city.  Such  a  franchise,  when  acted  upon, 
becomes  property  and  cannot  be  repealed,  unless  power  to  do  so  is  reserved 
in  the  grant,  although  it  may  be  condemned  upon  making  compensation." 
Lord  V.  Equitable  Life  Assur.  Soc,  (1909)  194  N.  Y.  212,  87  N.  E.  443,  22 
L.  R.  A.   (N.  S.)  420,  reversing  126  App.  Div.  937,  110  N.  Y.  S.  1135. 

Undermining  right  of  stockholders  to  vote. —  The  right  of  a  stockholder  to 
vote  for  directors  is  the  right  to  protect  property  from  loss  and  make  it 
effective  in  eanung  dividends.    To  absolutely  deprive  him  of  the  right  to 
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vote  is  to  deprive  him  of  an  essential  attribute  of  his  property.  Therefore, 
ordinarily,  the  legislature  has  not  the  power  so  to  amend  a  general  corpora- 
tion law  as  essentially  to  imdermine  the  right  of  a  stockholder  to  vote,  and 
such  a  result  cannot  be  accomplished  indirectly  by  vesting  the  directors 
with  authority,  upon  the  consent  of  a  majority  of  the  stockholders,  to  amend 
the  charter  so  as  to  produce  that  effect.  Lord  v.  Equitable  Life  Assur.  Soc, 
(1909)  194  N.  Y.  212,  87  N.  E.  443,  22  L.  R.  A.  (N.  S.)  420,  reversing  126 
App.  Div.  937,  110  N.  Y.  S.  1135. 

Withdrawal  of  exemption  of  road  company  from  assessment. —  The  exemp- 
tion from  assessment  for  public  improvement  conferred  upon  a  plank  road 
company  by  chapter  87  of  the  Laws  of  1854,  and  chapter  566  of  the  Laws 
of  1890,  as  amended  by  chapter  617  of  the  Laws  of  1892,  is  withdrawn  by 
subsequently  enacted  provisions  of  the  city  charter  authorizing  such  assess- 
ment. People  V.  Cummings,  (1901)  166  N.  Y.  110,  69  N.  E.  703,  reversing 
63  App.  Div.  36,  65  N.  Y.  S.  681. 

Exaction  from  street  railway  of  per  cent,  of  gross  receipts  instead  of 
license  fee.— The  Act  of  1873  (ch.  647,  Laws  of  1873),  requiring  the  B.  S. 
&  F.  F.  R.  R.  Co.,  a  street  railroad  corporation  organized  under  the  General 
Railroad  Act  (ch.  140,  Laws  of  1850),  to  pay  into  the  treasury  of  the  city  of 
New  York  one  per  cent,  of  the  gross  receipts  instead  of  a  license  fee  as  before 
prescribed  (ch.  199,  Laws  of  1873),  is  constitutional.  It  must  be  deemed  an 
alteration  and  amendment  of  the  charter  of  the  company,  and  so  is  within 
the  power  reserved  to  the  legislature  by  this  section  of  the  constitution. 
The  court  said:  "Here,  in  the  first  instance,  by  the  act  chapter  199  of  the 
laws  of  1873^  a  license  fee  of  $50  for  each  car  was  considered  a  sufficient 
compensation  to  the  city  for  the  valuable  franchise  enjoyed  by  the  corpo- 
ration. But^  on  further  consideration,  the  legislature  concluded  that  it 
would  be  more  convenient  and  beneficial  to  the  city,  and  a  fairer  measure 
of  the  compensation  which  it  should  receive,  that  a  percentage  on  the  gross 
receipts  should  be  paid.  And  this  change  the  legislature  was  competent  to 
make  within  every  authority  that  can  be  found  in  the  books."  New  York 
V.  Twenty-third  St.  R.  Co.,  (1889)  113  N.  Y.  311,  affirming  48  Hun  552, 
1  N.  Y.  S.  295. 

Limitation  on  amount  of  business. —  By  virtue  of  this  section  the  legis- 
lature may  limit  the  amount  of  business  which  a  corporation  created  by  it 
may  transact.  Bush  v.  New  York  Life  Ins.  Co.,  (1909)  136  App.  Div.  447, 
119  N.  Y.  S.  796. 

Merger  of  corporations. —  The  legislature,  under  its  power  to  repeal  or 
amend  a  corporate  charter,  may  authorize  the  merger  of  corporations,  if 
there  be  no  confiscation  of  their  property.  A  merger  which  results  in  the 
extinction  of  the  merged  corporation,  and  the  transfer  of  its  assets  to  the 
other  corporation,  does  not  confiscate  its  property  or  deprive  it  of  vested 
property  rights,  where,  under  the  statute,  a  stockholder  unwilling  to  assent 
to  the  terms  of  the  merger  agreement  may  obtain  the  value  of  his  stock  in 
cash.  Colby  v.  Equitable  Trust  Co.,  (1908)  124  App.  Div.  262,  108  N.  Y.  S. 
978,  affirmed    (1908)   192  N.  Y.  635,  84  N.  E.  1111,  mem. 

Prohibition  of  contract  not  to  join  labor  union. —  It  has  been  suggested 
that  the  legislature,  imder  its  reserve  power  to  alter,  amend  and  repeal  the 
charters  of  corporations  and  general  laws  under  which  they  are  formed, 
might  declare  it  unlawful  for  corporations  to  enter  into  contracts  binding 
their  employees  not  to  join  a  labor  organization.  People  v.  Marcus,  (1905) 
110  App.  Div.  255,  97  N.  Y.  S.  322,  affirmed  (1906)  185  N.  Y.  257,  77  N.  E. 
1073,  113  A.  S.  R.  902,  7  Ann.  Cas.  118,  7  L.  R.  A.  (N.  S.)  282. 

Authorization  of  corporation  to  issue  preferred  stock  with  consent  of  two- 
thirds  of  common  stockholders. —  The  amendment  by  chapter  354,  Laws  of 
1901,  of  section  47  of  the  Stock  Corporation  Law  (Laws  of  1892,  ch.  688), 
in  such  wise  as  to  allow  a  domestic  stock  corporation,  whose  certificate  of 
incorporation  did  not  provide  for  the  issuing  of  preferred  stock*  to  issue 
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such  stock  upon  obtaining  the  consent  of  two-thirds  of  the  stockholders, 
instead  of  upon  obtaining  the  consent  of  all  the  stockholders,  as  provided 
in  the  section  prior  to  the  amendment,  was  a  valid  exercise  of  the  power 
reserved  to  the  legislature  to  alter  or  repeal  the  charter  granted  to  any 
corporation.  Hinckley  v.  Schwarzschild,  etc.,  Co.,  (1906)  107  App,  Div.  470, 
95  N.  y.  S.  357.  In  that  case  this  was  said:  '*  It  is  evident  that  the  present 
legislation  does  not  defeat  or  impair  the  object  of  the  grant;  it  cannot  be 
said  that  it  does  not  seek  to  carry  into  effect  the  purposes  of  the  grant,  and 
in  the  orderly  course  of  administration  of  the  affairs  of  the  corporation, 
prosecuted  in  good  faith,  it  cannot  be  said  that  the  issue  of  preferred  stock 
is  not  for  its  benefit.  As  the  law  is  general  and  applies  alike  to  all  domestic 
stock  corporations,  it  may  be  deemed  to  exhibit  the  public  policy  of  the 
state  with  respect  thereto,  and,  therefore,  its  adoption  indicates  a  legisla- 
tive intent  to  promote  the  public  good  in  connection  with  the  administration 
of  the  affairs  of  corporations  to  which  its  provisions  are  applicable.  The 
case  would,  therefore,  seem  to  be  brought  within  the  legislative  power  in 
every  aspect,  unless  its  enforcement  upon  corporations  existing  prior  to  its 
passage  can  be  said  to  interfere  with  contract  or  vested  rights.  If  it  does, 
then  it  would  not  be  authorized." 

Alteration  or  abolition  of  school  district. —  Under  this  reserved  power  so 
far  as  the  school  district  itself  is  concerned,  it  is  competent  for  the  legis* 
lature,  not  only  to  transfer  a  portion  of  territory  of  one  school  district  to 
another  district,  but  to. merge  it  into  such  other  district  or  to  abolish  it 
entirely.  ''A  legislative  grant  to^a  corporation  of  special  privileges,  if  not 
forbidden  by  the  constitution,  may  be  a  contract;  but  where  one  of  the 
conditions  of  the  grant  is  that  the  legislature  may  alter  or  revoke  it,  a  law 
altering  or  revoking,  or  which  has  the  effect  of  altering  or  revoking  the 
exclusive  character  of  such  privileges  cannot  be  regarded  as  one  impairing 
the  obligation  of  the  contract,  whatever  may  be  the  motive  of  the  legis- 
lature or  however  harshly  such  legislation  may  operate  in  the  particular 
case  upon  the  corporation  or  parties  affected  by  it.  The  corporation,  by 
accepting  the  grant  subject  to  the  legislative  power  so  reserved  by  the  con- 
stitution, must  be  held  to  have  assented  to  such  reservation.  .  .  .  Such  an  act 
may  be  amended,  that  is,  it  may  be  changed  by  additions  to  its  terms  or 
by  qualifications  of  the  same.  It  may  be  altered  by  the  same  power  and 
it  may  be  repealed.  What  is  it  that  may  be  repealed?  It  is  the  act  of 
incorporation.  It  is  this  organic  law  on  which  the  corporate  existence  of 
the  school  district  depends  which  may  be  repealed,  so  that  it  shall  cease 
to  be  a  law,  or  the  legislature  may  adopt  the  milder  course  of  amending 
the  law  in  matters  which  need  amendment,  or  altering  it  when  it  needs 
substantial  change.  All  this  may  be  done  at  the  pleasure  of  the  l^islature. 
That  body  need  give  no  reason  for  its  action  in  the  matter."  Board  of 
Education  v.  Board  of  Education,  (1902)  76  App.  Div.  356,  78  N.  Y.  S,  622, 
affirmed    (1904)   179  N.  Y.  556,  71  N.  E.  1128. 

Conversion  of  mutual  fire  insurance  oompany  into  stock  coxporation. — ^An 
act  providing  a  method  by  which  a  mutual  fire  insurance  company  may  be 
changed  into  a  stock  corporation  is  within  the  reserved  power  of  the  legis- 
lature and  not  in  violation  of  the  constitutional  rights  of  a  member  or 
policyholder  of  the  mutual  company.  "Every  person  who  became  a  member 
of  the  corporation  did  so  with  full  knowledge  that  it  might  be  at  any  time 
changed  from  a  mutual  to  a  stock  corporation,  upon  certain  terms  and  con- 
ditions, and  that  under  this  provision  of  the  constitution  those  terms  might  at 
any  time  be  changed  by  the  legislature."  Grobe  v.  Erie  County  Mut.  Ins.  Co., 
(1899)  39  App.  Div.  183,  57  N.  Y.  6.  290,  affirmed  (1902)  169  N.  Y.  613, 
02  N.  E.  1096. 

Dissolution  of  village. —  By  virtue  of  this  section  the  legislature  may 
authorize  the  dissolution  of  a  village  even  though  private  rights  are  inju- 
riously affected  thereby.     Blauvelt  v.  Nyack,    (1876)    9  Hun  153. 
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Effect  of  amendment  on  pending  transaction  by  corporation. —  "When  the 
legislature  creates  a  corporation  it  does  not  guarantee  to  it  that  it  may 
transact  the  business  for  which  it  is  created  except  upon  a  compliance  with 
the  provisions  of  law  in  force  at  the  time,  and  if  the  corporation  does  not 
act  until  the  law  is  repealed  or  amended  it  is  bound  to  conform  xo  the  law 
and  to  abide  the  constitutional  will  of  the  legislature."  Thus,  where  a 
cemetery  corporation  has  begun  but  has  not  perfected  the  proceedings  pre- 
scribed by  law  for  obtaining  property  for  cemetery  purposes,  the  legislature 
is  competent  to  deprive  the  corporation  of  its  right  to  secure  the  lands 
by  enacting  a  statute  (Laws  of  1902,  ch.  73),  providing  that  the  consent 
of  the  board  of  supervisors  of  a  county,  having  a  population  of  between 
175,000  and  200,000,  to  the  taking  of  lands  therein  for  cemetery  purposes, 
should  not  be  granted  where  500  acres  of  land  therein  had  already  been 
granted  for  such  purposes.  Palmer  v.  Hickory  Grove  Cemetery,  (1903)  84 
App.  Div.  600,  82  N.  Y.  S.  973. 

Public  service  corporations. —  **  In  the  case  of  corporations  such  as  railroad 
companies  which  are  clothed  to  some  extent  with  a  public  trust  and  are 
under  an  obligation  to  discharge  duties  which  affect  the  community  at  large 
the  legislature  may  make  amendments  in  furtherance  of  the  public  interest 
for  the  benefit  of  their  employees  even  though  such  amendments  operate  as 
limitations  upon  the  exercise  of  the  right  to  contract."  New  York  Cent., 
etc.,  R.  Co.  V.  Williams,  (1910)  199  N".  Y.  108,  92  N.  E.  404,  139  A.  S.  R. 
850,  35  L.  R.  A.  (N.  S.)  649,  affirming  136  App.  Div.  904,  120  K  Y.  S.  1137. 
To  the  same  effect,  see  People  v.  Boston,  etc.,  R.  Co.,  (1877)  70  N.  Y.  569; 
People  V.  Public  Service  Commission,  (1912)  153  App.  Div.  129,  138  N.  Y.  S. 
434;  People  v.  Public  Service  Commission,  (1911)  143  App.  Div.  769,  128 
N.  Y.  S.  384;  People  v.  Public  Service  Commission,  (1910)  140  App.  Div. 
839,  125  N.  Y.  S.  1000.  Hence,  legislation  fixing  the  medium  and  time  of 
payment  of  the  wages  of  those  who  work  for  railroad  corporations  is  a 
constitutional  exercise  of  the  reserved  power.  N"ew  York  Cent.,  etc.,  R.  Co. 
V.  Williams,  (1910)  199  N".  Y.  108,  92  N.  E.  404,  139  A.  S.  R.  850,  35 
L.  R.  A.  (N.  S.)  549,  affirming  136  App.  Div.  904,  120  N.  Y.  S.  1137.  Also, 
"  it  seems  to  be  quite  clear  that  the  legislature  retains  such  complete  power 
over  the  fares  to  be  charged  by  public  service  corporations  (short  of  actual 
confiscation)  that  an  act  reducing  the  fares  to  be  charged  by  a  railroad 
corporation  is  valid,  even  though  the  original  rate  has  been  fixed  by  law 
before  the  road  was  built."  People  v.  Public  Service  Commission,  (1912) 
153  App.  Div.  129,  138  N.  Y.  S.  434.  To  the  same  effect,  see  People  v. 
Public  Service  Commission,  (1910)  140  App.  Div.  839,  125  N.  Y.  S.  1000; 
People  V.  Public  Service  Commission,  (1911)  143  App.  Div.  769,  128  N.  Y.  S. 
384.    See  also  People  v.  Boston,  etc.,  R.  CJo.,  (1877)  70  N.  Y.  560. 

Moneyed  and  banking  corporations. —  The  power  here  conferred  on  the 
legislature  to  create  corporations  and  to  alter  laws  of  incorporation,  is  of 
the  broadest  scope  and  extends  to  any  and  all  corporations  of  every  nature 
whatsoever.  To  that  power  moneyed  or  banking  corporations  are  subject: 
nor  are  they  exempted  from  legislative  regulation  by  reason  of  the  circum- 
stance that  special  provisions  are  made  for  them  in  sections  4  and  7  of 
this  article.  Barnes  v.  Arnold,  (1899)  45  App.  Div.  314,  61  N.  Y.  S.  85, 
affirmed  (1902)  169  N".  Y.  611,  62  N.  E.  1093.  Thus  assuming  that  sec- 
tion 52  of  the  Banking  Law  (Laws  of  1892,  ch.  689),  imposed  upon  stock- 
holders of  all  banking  corporations  a  liability  which  had  previously  been 
limited  to  stockholders  in  banks  of  issue,  that  section  is  not  unconstitutional 
as  to  stockholders  in  a  bank  not  of  issue  incorporated  under  a  law  attaching 
no  such  liability  to  its  stockholders,  the  legislature  being  competent  by 
virtue  of  this  section  to  amend  laws  of  incorporation.  Barnes  v.  Arnold, 
supra. 

Indirect  amendment. —  A  corporate  charter  may  be  amended  by  a  general 
act  which  does  not  specifically  refer  to  such  charter.    New  York  Cent.,  etc., 
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K.  Co.  V.  Williams,  (1910)  199  N.  Y.  108,  92  N.  E.  404,  139  A.  S.  R.  860, 
35  L.  R.  A.  (N.  S.)  549,  affirming  136  App.  Div.  904,  120  N.  Y.  S.  1137; 
People  V.  Raymond,  (1909)  194  N.  Y.  189,  87  N.  E.  90,  reversing  126  App. 
Div.  720,  111  N.  Y.  S.  177;  People  v.  Gass,  (1907)  190  N.  Y.  323,  83  N.  E. 
64,  123  A.  S.  R.  549,  13  Ann.  Cas.  678,  reversing  119  App.  Div.  280,  104 
N.  Y.  S.  643;  Pratt  Institute  v.  New  York,  (1905)  183  N.  Y.  151,  75  N.  E. 
1119,  5  Ann.  Cas.  198,  affirming  99  App.  Div.  525,  91  N".  Y.  S.  136;  People 
V.  Public  Service  Commission,  (1911)  143  App.  Div.  769,  128  N.  Y.  S.  384. 
So,  "the  legislature  has  the  reserved  power  to  so  amend  the  law  under 
which  a  charter  has  been  taken  out  as  to  carry  with  it  a  corresponding 
amendment  of  the  charter  itself,  either  directly,  or  by  authorizing  the  cor- 
poration to  make  the  change."  Lord  v.  Equitable  Life  Assur.  Soc,  (1909) 
194  N.  Y.  212,  87  N.  E.  443,  22  L.  R.  A.  (N.  S.)  420,  reversing  126  App. 
Div.  937,  110  N.  Y.  S.  1135. 


2.     Repeal  of  Tax  Exemption. 

Repeal  generally. —  The  legislative  power  to  alter  .or  repeal  a  corporate 
charter  includes  the  right  to  repeal  a  provision  exempting  the  property  of 
a  corporation  from  taxation.  People  v.  Raymond,  (1909)  194  N".  Y.  189, 
87  N.  E.  90,  reversing  126  App.  Div.  720,  111  N.  Y.  S.  177;  People  v.  Gass, 
(1907)  190  K  Y.  323,  83  N.  E.  64,  123  A.  S.  R.  549,  13  Ann.  Cas.  678, 
reversing  119  App.  Div.  280,  104  N.  Y.  S.  643;  Pratt  Institute  v.  JTew  York, 
(1905)  183  N.  Y.  151,  75  N.  E.  1119,  5  Ann.  Cas.  198,  affirming  99  App. 
Div.  525,  91  N.  Y.  S.  136.  See  also  In  re  Huntington,  (1909)  168  N.  Y.  399, 
61  N.  E.  643,  modifying  62  App.  Div.  96,  70  N.  Y.  S.  853.  Where,  therefore, 
by  an  amendment  to  the  Tax  Law  (Laws  of  1906,  ch.  532),  a  recording  tax 
upon  mortgages  is  thereafter  imposed  and  it  is  provided  that  "no  mortgage 
of  real  property  situated  within  this  state  shall  be  exempt,  and  no  person 
or  corporation  owning  any  debt  or  obligation  secured  by  mortgage  of  real 
property  situated  within  this  state  shall  be  exempt  from  the  taxes  imposed 
by  this  article  by  reason  of  any  provision  in  any  private  act  or  charter  which 
is  subject  to  amendment  or  repeal  by  the  legislature,"  an  exemption  from 
taxation  provided  for  in  the  charter  of  a  corporation,  so  far  as  mortgages 
belonging  to  it  are  concerned,  must  be  deemed  to  have  been  repealed,  and 
an  application  for  a  peremptory  writ  of  mandamus  to  compel  the  register  of 
a  county  to  record  such  a  mortgage  without  the  payment  of  any  tax  thereon, 
should  be  denied.  People  v.  Gass,  (1907)  190  N.  Y.  323,  83  N.  E.  64,  123 
A.  S.  R.  549,  13  Ann.  Cas.  678,  reversing  119  App.  Div.  280,  104  N.  Y.  S.  643. 

Repeal  by  implication. —  An  exemption  from  taxation  may  be  repealed  by 
implication:  that  is,  an  enactment  may  be  such  a  revision  of  or  substitution 
for  former  statutes,  general  and  special,  on  the  subject  of  exemption  from 
taxation,  as  to  impliedly  supersede  and  repeal  them.  People  v.  Raymond, 
(1909)  194  N".  Y.  189,  87  N.  E.  90,  reversing  126  App.  Div.  720,  111  N.  Y.  S. 
177;  Pratt  Institute  v.  New  York,  (1905)  183  N.  Y.  151,  75  N".  E.  1119, 
6  Ann.  Cas.  198,  affirming  99  App.  Div.  525,  91  N.  Y.  S.  136.  See  also  In  re 
Huntington,  (1901)  168  K  Y.  399,  61  N".  E.  643,  modifying  62  App.  Div. 
96,  70  N.  Y.  S.  853.  Accordingly,  the  General  Tax  Law  (Laws  of  1896, 
ch.  908,  §  4,  subd.  7,  as  amended),  exempting  so  much  of  the  real  estate  of 
educational  institutions  as  is  used  exclusively  for  carrying  out  thereupon 
one  or  more  of  the  corporate  purposes,  impliedly  repeals  the  provisions  in 
the  charter  of  an  educational  institution  making  ^empt  property  from 
which  the  revenues  are  devoted  exclusively  to  the  purposes  of  the  institution. 
Pratt  Institute  v.  New  York,  (1905)  183  N.  Y.  151,  75  N.  E.  1119,  5  Ann. 
Cas.  198,  affirming  99  App.  Div.  525,  91  N.  Y.  S.  136.  But  this  rule  is 
applicable  only  to  cases  where  the  exemption  has  relation  to  property  which 
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was  donated  or  conveyed  without  any  express  or  implied  condition.  Thus, 
where  the  transfer  of  property,  in  endowment  of  a  charitable  corporation, 
was  indirectly  induced  by  a  promise  of  an  exemption  from  taxation,  which 
was  acted  upon,  it  will  not  be  presumed  that  the  legislature,  in  passing  a 
general  law,  operative  in  repeal  of  prior  exemptions,  intended  to  repeal  any 
exemptions  awarded  under  such  circumstances.  People  v.  Raymond,  (1909) 
194  N.  Y.  189,  87  N.  E.  90,  reversing  126  App.  Div.  720,  111  N.  Y.  S.  177. 
In  that  case  the  court  said :  "  It  will  not  do  to  hold  that  the  reserved  power 
to  alter,  or  to  repeal,  a  charter  has  been  exercised  by  implication  in  a  case, 
where  to  do  so  will  result  in  the  violation  of  a  promise  by  the  state  through 
which  the  conveyance  of  property  was  induced  to  a  domestic  benevolent 
corporation;  which,  except  for  the  promise,  might  have  been  given  outside  of 
the  fitate.  In  such  a  case,  I  do  not  think  that  we  should  presume  that  the 
legislature  intended  to  commit  so  gross  a  breach  of  faith.  The  rule  to  be 
applied,  in  my  opinion,  is  that  where  the  transfer  of  property,  in  endow- 
ment of  a  charitable  corporation,  was  directly  induced  by  a  promise  of  an 
exemption  from  taxation,  which  was  acted  upon,  it  will  not  be  presumed  that 
the  legislature,  in  passing  a  general  law,  operative  in  repeal  of  prior  exemp- 
tions, intended  to  repeal  any  exemption  awarded  under  such  circumstances." 


§  2.  Diies  from  corporations. 

Dues  •from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
by  law. 

Const.   1846,  Art.  VIII,   §   2. 

Scope. —  This  section  would  seem  to  be  of  the  broadest  scope.  Such  was 
the  ruling  of  Barnes  v.  Arnold,  (1899)  45  App.  Div.  314,  61  N.  Y.  S.  85, 
affirmed  (1902)  169  N.  Y.  611,  62  N.  E.  1093,  wherein  it  was  held  that 
banking  corporations  not  of  issue  were  not  exempted  from  its  operation  by 
reason  of  the  particular  provision  made  in  the  constitution  of  1846,  article 
8,  section  7,  for  the  individual  liability  of  stockholders  of  banks  of  issue. 

Dues  from  corporation  to  directors. —  Sums  due  from  a  corporation  to  its 
directors  are  not  "  dues "  within  the  meaning  of  this  section.  "  In  1846 
private  corporations  for  all  kinds  of  ends  were  rapidly  increasing  in  this 
state,  and  the  statesmen  of  that  day  thought  it  wise  and  sound  public  policy 
that  the  creditors  of  such  corporations  should  in  some  cases  and  to  some 
extent  have,  besides  the  corporate  responsibility,  some  security  in  the  indi- 
vidual liability  of  the  corporators.  But  that  public  policy  plainly  had  refer- 
ence to  outside  creditor^  of  a  corporation  dealing  with  and  trusting  it,  and 
generally  ignorant  of  its  precise  financial  condition.  It  could  have  no 
relation  to  the  directors  of  a  corporation  who  manage  its  affairs  and  can 
generally  know  its  condition,  who  create  the  debts  and  can  generally  protect 
themselves,  if  creditors,  before  disaster  overtakes  them.  The  constitutional 
provision  and  the  laws  enacted  to  give  effect  to  the  policy  embodied  therein 
were  not  intended  for  the  protection  of  the  debt  makers,  directors  who  con- 
stitute themselves  creditors  of  the  corporation,  and  then  attempt  to  unload 
their  burden  upon  stockholders  whose  interests  were  committed  to  their 
hands."    McDowall  v.  Sheehan,   (1891)    129  N.  Y.  200,  29  N.  E.  299. 

Liability  imposable. —  The  liability  imposed  by  law  on  stockholders  under 
this  section,  may  be  "  absolute  or  conditional,  immediate  or  secondary,  as 
the  legislature,  in  its  discretion,  may  determine."  Walton  v.  Coe,  (1888) 
110  N.  Y.  109,  17  N.  E.  676,  affirming  47  Hun  160,  13  N.  Y.  St.  Rep.  416. 
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§  3.  Corporation;  term  defined. 

Actions  by  and  agamst  corporations. 

The  term  corporations  as  used  in  this  article  shall  he  construed 
to  include  all  associations  and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  hy  indi- 
viduals or  partnerships.  And  all  corporations  shall  have  the  right 
to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  like  cases  as 
natural  persons. 

Const.  1846,  Art.  VIII,  §  3. 

Purpose  of  section. —  It  has  been  said  that  the  real  purpose  of  the  pro- 
vision that ,  all  corporations  may  sue  and  be  sued  was  ''  to  make  the  law 
imiform  in  its  operation  upon  corporations,  associations,  joint-stock  com- 
panies and  individuals  in  so  far  as  they  came  under  the  same  circumstances 
and  conditions."  Williams  v.  Port  Chester,  (1904)  97  App.  Div.  84,  89 
N.  Y.  S.  671,  affirmed  (1905)  183  N.  Y.  550.  The  court  said:  "Can  there 
be  any  question  that  it  was  the  intention  of  this  provision  that  the  artificial 
citizens  to  be  created  by  the  legislature  should,  in  so  far  as  their  civil  rights 
were  concerned,  be  placed  upon  an  equal,  not  a  better,  footing  than  natural 
bom  citizens?  Could  the  language  have  any  other  purpose  than  to  read  into 
every  statute  creating  a  corporation  for  private  purposes,  as  distinguished 
from  a  mere  agency  of  the  state,  a  provision  that  it  should  enjoy  the  equal 
privileges  of  citizens  in  our  courts?  .  .  .  This  doctrine  has  been  so  far 
applied  that  the  result  of  the  modern  cases  is  that  a  corporation  is  liable 
civiliter  for  torts  committed  by  its  servants  or  agents  precisely  as  a  natural 
person,  and  that  it  is  liable  as  a  natural  person  for  the  acts  of  its  agents 
done  by  its  authority,  express  or  implied,  though  there  be  neither  a  written 
appointment  under  seal  nor  a  vote  of  the  corporation  constituting  the  agency 
or  authorizing  the  act.'* 

Capacity  of  municipal  corporations  to  sue  and  be  sued. —  The  rights  and 
liabilities  of  municipalities  under  this  section  would  seem  unsettled.  It  has 
been  held,  in  the  absence  of  statutory  restrictions,  that  a  municipal  cor- 
poration has  the  power,  under  this  section,  to  sue  and  be  sued  in  all  courts 
in  like  manner  as  a  natural  person.  That'  is  to  say,  where  there  is  an  exist- 
ing liability  enforceable  against  or  an  existing  right  enforceable  by,  a 
municipality,  the  method  of  its  enforcement  is  the  same  as  if  the  municipality 
were  a  natural  person.  Hempstead  v.  Lawrence,  (1910)  138  App.  Div.  473, 
122  N.  Y.  S.  1037;  Haverstraw  v.  Eckerson,  (1908)  124  App.  Div.  18,  108 
N.  Y.  S.  506,  affirmed  (1908)  192  N.  Y.  54,  84  N.  E.  578;  Union  Free 
School  Dist.  V.  Glen  Park,  (1905)  109  App.  Div.  414,  96  N.  Y.  S.  428;  Wil- 
liams V.  Port  Chester,  (1904)  97  App.  Div.  84,  89  N.  Y.  S.  671,  affirmed 
(1905)  183  N".  Y.  550,  76  N".  E.  1116;  Barry  v.  Port  Jervis,  (1901)  64  App. 
Div.  268,  72  N*.  Y.  S.  104.  Thus,  an  incorporated  village  may  sue  in  equity 
to  restrain  an  abutting  landowner  from  depriving  a  street  of  lateral  support 
by  excavating  on  his  owli  lands.  The  court  said:  "When  the  constitution 
declares  that  *  all  corporations  shall  have  the  right  to  sue  and  shall  be  subject 
to  be  sued  in  all  courts  in  like  cases  as  natural  persons,'  it  must  be  con- 
strued to  mean  exactly  what  it  says,  and  if  the  facts  are  such  as  to  give  a 
private  individual  a  cause  of  action  under  similar  circumstances;  if  there 
are  facts  which  bring  the  case  within  equitable  principles,  a  municipal  cor- 
poration has  the  same  rights  that  a  private  corporation  or  an  individual 
would  have."  Haverstraw  v.  Eckerson,  (1908)  124  App.  Div.  18,  108  N.  Y.  S. 
506,  affirmed  (1908)    192  N.  Y.  54,  84  N.  E.  578.  Nevertheless,  it  has  been 
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ruled  that  the  legislature  is  competent  to  prohibit  actions  against  municipali- 
ties or  to  attach  such  arbitrary  conditions  thereto  as  it  sees  fit.  That  propo- 
sition, however,  was  decided,  and  is  treated  imder  other  sections  of  the  con- 
stitution.    See  Art.  1,  §§  1,  6;  Art.  3,  §  1. 

Capacity  of  county. —  In  the  exercise  of  certain  corporate  powers  counties 
have  been  treated  as  quasi  corporations  and  have  sued  and  been  sued  as 
such;  but  authority  to  sue  and  be  sued  as  quasi  corporations  has  been 
restricted  to  matters  pertaining  to  them  in  their  corporate  capacity  as 
distinguished  from  their  governmental  and  political  capacity.  Albany  County 
V.  Hooker,  (1912)  204  N.  Y.  1,  97  N.  E.  403,  Ann.  Cas.  19130  663,  affirming 
145  App.  Div.  945,  130  N.  Y.  S.  1103.  See  also  Markey  v.  Queens  County, 
(1898)  154  N.  Y.  675,  49  N.  E.  71,  39  L.  R.  A.  46,  affirming  9  App.  Div. 
627,  41  N.  Y.  S.  1123.  Compare  Kennedy  v.  Queens  County,  (1900)  47 
App.  Div.  250,  62  N".  Y.  S.  276.  Thus,  a  county  cannot  maintain  an  action  to 
have  a  statute  appropriating  moneys  for  the  construction  of  "  state  highways  " 
declared  unconstitutional.  Albany  County  v.  Hooker,  (1912)  204  N.  Y.  1,  97 
N.  E.  403,  Ann.  Cas.  1913C  663,  affirming  145  App.  Div.  945,  130  N.  Y.  S.  1103. 
Similarly,  a  county  cannot,  by  any  rule  of  law  as  established  in  this  state, 
be  held  liable  at  the  suit  of  a  private  individual,  who  has  received  personal 
injuries  from  a  defective  bridge,  with  the  maintenance  of  which  the  county 
was  chargeable.  Markey  v.  Queens  County,  (1898)  154  N.  Y.  675,  49  N.  E. 
71,  39  L.  R.  A.  46,  affirming  9  App.  Div.  627,  41  N.  Y.  S.  1123.  In  Albany 
Coimty  V.  Hooker,  supra,  this  was  said :  "  Coimties  in  the  exercise  of  their 
powers  and  duties  as  component  parts  of  the  state,  have  acquired  real  and 
personal  property  and  have  exercised  certain  corporate  powers  that  are 
distinct  from  their  governmental  and  political  powers  and  duties.  In  the 
exercise  of  such  corporate  powers  they  have,  because  of  lack  of  express 
statutory  recognition  as  corporations,  been  treated  as  quasi  corporations 
and  have  sued  and  been  sued  as  such;  but  authority  to  sue  and  be  sued  as 
quasi  corporations  has  been  restricted  to  matters  pertaining  to  the  county 
in  its  corporate  capacity  as  distinguished  from  its  governmental  and  political 
capacity." 

Limitation  on  capacity  of  corporation  to  sue. —  By  the  provision  of  this 
section,  *'  that  '  all  corporations  shall  have  the  right  to  sue  and  shall  be 
subject  to  be  sued  in  all  courts  in  like  cases  as  natural  persons,'  it  is  not  to 
be  understood  that  they  shall  have  the  general  power  to  sue  in  all  kinds  of 
actions,  but  only  in  those  which  relate  to  their  corporate  rights,  just  as  the 
citizen  is  confined  to  actions  in  which  he  has  a  real  interest."  Board  of 
Education  v.  Board  of  Education,  (1902)  76  App.  Div.  355,  78  N.  Y.  S.  522, 
affirmed  (1904)  179  N.  Y.  556,  71  N.  E.  1128.  See  also  Union  Free  School 
Dist.  V.  Glen  Park,   (1905)    109  App.  Div.  414,  96  N.  Y.  S.  428. 

Nature  of  action  permitted  by  section. —  The  provision  of  the  constitution 
subjecting  corporations  to  be  sued  like  natural  persons  is  an  enabling  and 
not  a  restrictive  one.  It  does  not  require  that  they  should  be  proceeded 
against  only  by  regular  action,  but  leaves  them-  to  summary  proceedings  at 
the  discretion  of  the  legislature.  Hence,  chapter  226,  Laws  of  1849,  looking 
to  the  summary  enforcement  of  the  individual  liability  of  stockholders  in 
a  banking  corporation  is  valid.  In  re  Empire  City  Bank,  (1858)  18  N".  Y. 
199,  reversing  6  Abb.  Pr.  385. 

President  or  treasurer  of  joint-stock  company  as  corporation  sole. —  The 
president  or  treasurer  of  a  joint-stock  company  or  association  is,  under  the 
provisions  of  this  section,  to  be  regarded  for  the  purposes  of  an  action  against 
the  company  substantially  as  a  corporation  sole.  Westcott  v.  Fargo,  (1875) 
61  N.  Y.  542,  19  Am.  Rep.  300;  Saltsman  v.  Shults,  (1878)  14  Hun  256. 
See  also  People  v.  Wemple,  (1889)  52  Hun  434,  5  N".  Y.  S.  581,  affirmed 
(1889)    117  N.  Y.  136,  22  N.  E.  1046,  6  L.  R.  A.  303. 

A  lodge  of  odd  fellows  is,  under  this  provision,  a  corporation  whether  sc 
named  in  the  act  creating  it  or  not,  and  is  entitled  to  the  benefits  of  the 
federal  Bankruptcy  Act.     In  re  Carthage  Lodge,  (1916)  230  Fed.  694. 
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§  J^.  Savings  hamk  charters. 

Restrictions  upon  trustees. 
Special  charters  prohibited. 

The  Legislature  shall,  by  general  law,  conform  all  charters  of 
savings  banks,  or  institutions  for  savings,  to  a  uniformity  of 
powers,  rights  and  liabilities,  and  all  charters  hereafter  granted 
for  such  corporations  shall  be  made  to  conform  to  such  general 
law,  and  to  such  amendments  as  may  be  made  thereto.  And  no 
such  corporation  shall  have  any  capital  stock,  nor  shall  the  trus- 
tees thereof,  or  any  of  them,  have  any  interest  whatever,  direct  or 
indirect,  in  the  profits  of  such  corporation;  and  no  director  or 
trustee  of  any  such  bank  or  institution  shall  be  interested  in  any 
loan  or  use  of  any  money  or  property  of  such  bank  or  institution 
for  savings.  The  Legislature  shall  have  no  power  to  pass  any  act 
granting  any  special  charter  for  banking  purposes;  but  corpora- 
tions or  associations  may  be  formed  for  such  purposes  under 
general  laws. 

Const.  1846,  Art.  VIII,  §  4;  amended  in  1874. 

Relation  to  article  8,  section  i. —  In  making  particular  provisions  for  the 
incorporation  and  management  of  banking  corporations  this  section  does 
not  withdraw  such  corporations  from  the  operation  of  section  1  of  this 
article,  giving  the  legislature  the  power  to  amend  and  alter  general  and 
special  laws  of  incorporation.  Thus,  assuming  that  section  52  of  the  Bank- 
ing Law  (Laws  of  1892,  ch.  689)  imposed  upon  stockholders  of  all  banking 
corporations  a  liability  which  had  previously  been  limited  to  stockholders 
in  banks  of  issue,  that  section  was  not  unconstitutional  as  to  stockholders 
in  a  bank  not  of  issue  incorporated  under  a  law  attaching  no  such  liability 
to  its  stockholders,  the  legislature  being  competent  by  virtue  of  section  1 
of  this  article  to  amend  laws  of  incorporation.  Barnes  v.  Arnold,  (1899) 
45  App.  Div.  314,  61  N.  Y.  S.  85,  affirmed    ( 1902)  169  N.  Y.  611,  62  N.  E.  1093. 

Issuance  of  certificates  of  deposit. —  A  grant  of  power  to  a  banking  com- 
pany to  issue  certificates  for  moneys  deposited  is  not  in  conflict  with  the 
prohibition  of  this  section  against  the  granting  of  a  special  charter  for 
banking  purposes.  Pardee  v.  Fish,  (1875)  60  N.  Y.  265,  19  Am  Rep.  176, 
affirming  67  Barb.  407.  The  court  said:  "The  bank  had  authority,  under 
its  charter  ...  to  receive  money  and  give  a  certificate  for  the  same  at 
any  rate  of  interest  not  exceeding  that  allowed  by  law.  This  was  all  that 
the  bank  did.  The  certificate  was  not  issued  for  a  loan  or  for  circulation 
as  money,  but,  as  appears  on  its  face  and  as  the  proof  showed,  for  money 
which  had  been  deposited.  It  belonged  to  the  defendant  when  delivered,  and 
was  subject  to  his  order,  without  any  authority  of  the  bank  to  control  it. 
The  right  of  the  bank  to  make  such  a  certificate,  for  money  actually  deposited, 
is  clearly  distinguishable  from  cases  where  they  are  issued  for  other  pur- 
poses in  violation  of  law." 

§  5.  Specie  payments  not  to  he  suspended. 

The  Legislature  shall  have  no  power  to  pass  any  law  sanction- 
ing in  any  manner,  directly  or  indirectly,  the  suspension  of  specie 
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payments,  by  any  person,  association  or  corporation,  issuing  bank 
notes  of  any  description. 

Const.  1846,  Art.  VIII,  |  5. 

§  6.  Bills  or  notes;  registry,  security. 

The  Legislature  shall  provide  by  law  for  the  registry  of  all  bills 
or  notes,  issued  or  put  in  circulation  as  money,  and  shall  require 
ample  security  for  the  redemption  of  the  same  in  specie. 

Const.  1846,  Art.  §  6. 

Provision  as  self -executing. —  The  proviBion  of  this  section  that  the  legis- 
lature shall  require  the  redemption  in  specie  of  all  bills  and  notes  put  in 
circulation  as  money  is  not  self-executing  so  that  the  refusal  of  a  bank  to 
redeem  its  bills  in  specie  authorizes  the  bank  superintendent  to  sell  the 
securities  deposited  with  him.  Wherefore,  until  the  legislature  shall  require 
the  redemption  of  bank  bills  in  specie,  an  offer  to  pay  in  treasury  notes  made 
a  legal  tender  by  act  of  Congress  is  sufficient  under  the  General  Banking  Law 
(ch.  260,  Laws  of  1838,  §  4),  which  only  authorizes  a  sale  of  the  securities 
upon  default  in  paying  such  bills  in  "  lawful  money  of  the  United  StateB." 
Metropolitan  Bank  v.  Van  Dyck,  (1863)  27  N.  Y.  400. 


§  7.  Liability  of  bank  stockholders. 

The  stockholders  of  every  corporation  and  joint-stock  associa- 
tion for  banking  purposes,  shall  be  individually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  stock  in  any  such 
corporation  or  association,  for  all  its  debts  and  liabilities  of  every 
kind. 

Const.  1846,  Art.  VIII,  §  7;  amended.  Const.  1894,  Art.  VIII,  §  7. 

The  effect  of  this  provision  was  to  preserve  and  perpetuate  the  liability 
of  stockholders  in  banks  against  possible  legislation.  Gause  v.  Boldt,  ( 1906 ) 
49  Misc.  340,  99  N.  Y.  S.  442,  affirmed  115  App.  Div.  897,  100  N.  Y.  S.  1117, 
affirmed  (1907)   188  N.  Y.  546,  80  N.  E.  566. 

Degree  of  responsibility  imposed. —  Under  this  section  the  liability  of  a 
stockholder  extends  not  only  to  his  subscription  or  promised  subscription  to 
the  capital  stock,  but  also  to  an  amount  equal  and  additional  to  the  stock 
held  by  him.      In  re  Empire  City  Bank,  18  N.  Y.  199. 

Transferee  for  debt  as  stockholder. —  Persons  to  whom  stock  has  been 
transferred  by  way  of  hypothecation  for  debts,  and  in  whose  names  it  stands 
registered  at  the  time  of  default  are  stockholders  within  the  meaning  of  this 
section.  In  re  Empire  City  Bank,  (1858)  18  N.  Y.  199;  Van  Tuyl  v.  Robin, 
(1913)    160  App.  Div.  41,  145  N.  Y.  S.  121. 

Application  to  existing  corporations. —  This  section  of  the  constitution 
originally  enacted  in  substance  in  1846,  applied  to  banking  corporations 
existing  at  that  time.  In  re  Reciprocity  Bank,  (1860)  22  N.  Y.  9;  In  re  Lee's 
Bank,  (1860)  21  N.  Y.  9;  affirmed  1  Black  5S7,  17  U.  S.  (L.  ed.)  163;  Barnes 
V.  Arnold,  (1898)  23  Misc.  197,  51  N.  Y.  S.  1109,  affirmed  45  App.  Div.  314,  61 
N.  Y.  iS.  85.  In  In  re  Lee^s  Bank,  supra,  the  court  said :  "  If  we  look  to  the 
apparent  objeci  of  the  provision,  no  motive  can  be  discovered  for  confining  its 
operation  to  future  banks;  the  intention  was  to  protect  more  adequately  the 
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creditors  of  these  institutions,  and  to  take  from  their  proprietors,  to  a  quali- 
fied extent,  the  shield  afforded  by  the  corporate  personalty  in  which  their 
individual  ownership  merged." 

§  8,  Billholders;  preference  in  hank  insolvency. 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholders  thereof  shall  be  entitled  to  preference  in  payment, 
over  all  other  creditors  of  such  bank  or  association. 

Const.  1846,  Art.  VIII,  §  8. 

§  9,  ]Vo  state  aid  to  corporations  or  private  undertakings. 

Exception  as  to  education  and  support  of  defectives  and 

delinquents. 
Exception  as  to  funds  for  educational  purposes. 

Neither  the  credit  nor  the  money  of  the  State  shall  be  given  or 
loaned  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking.  This  section  shall  not,  however,  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educational  purposes. 

Const.  1846,  Art.  VII,  §  9;  amended  in  1874,  Art.  VIII,  §  10;  continued 
without  change  in  Const.  1894,  Art.  VIII,  §  9.  See  also  Const.  1894, 
Art.  VII,  §  1. 

Money  of  state,  generally. —  The  prohibition  of  this  section  against  the  gift 
or  loan  of  state  money  has  "  reference  to  money  raised  by  general  taxation 
throughout  the  state,  or  revenues  of  the  state  or  moneys  otherwise  belonging 
in  the  state  treasury  or  payable  out  of  it  .  .  .  and  not  to  money  raised  by 
ordinary  local  taxation  for  local  purposes,  and  to  be  disbursed  by  the  local 
authorities."  Thus,  the  Act  of  1871  (ch.  269,  §  3),  directing  the  board  of 
supervisors  of  the  county  of  JSTew  York  to  raise  the  sum  of  $5,000  by  means 
of  a  tax  on  the  property  in  the  city  and  county  of  New  York  and  to  pay  that 
sum  to  a  certain  charitable  corporation  named  therein,  is  not  imconstitutional 
hereunder.  The  money  so  appropriated  is  not  money  of  the  state,  nor  is  it 
made  such  by  reason  of  the  circumstance  that  it  is  raised  by  the  coimty 
supervisors  pursuant  to  legislative  enactment.  Shepherd's  Fold  of  Protestant 
Church  V.  New  York,   (1884)   96  N.  Y.  137. 

License  fees, —  License  fees  are  moneys  of  the  state  within  the  purview 
of  this  section.  Wherefore,  an  act  (ch.  445,  Laws  of  1896)  allowing  the 
societies  for  the  prevention  of  cruelty  to  animals  incorporated  in  cities  of  a 
specified  population  to  collect  license  fees  of  every  person  owning  or  harbor- 
ing a  dog  therein  and  to  appropriate  to  their  purposes  the  funds  so  realized, 
is  a  gift  of  money  to  a  private  association  in  violation  of  this  section  or  of 
section  10  of  this  article,  dependent  on  whether  the  funds  are  regarded  as 
the  property  of  the  state  or  of  the  municipality.  Fox  v.  Mohawk,  etc.. 
Humane  Soc,  (1901)  165  N.  Y.  517,  59  N.  E.  353,  80  A.  S.  R.  767,  61  L.  R.  A. 
681,  affirming  26  App.  Div.  26,  48  N.  Y.  S.  626. 
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Coanty  as  corporation. —  A  county  is  not  a  "corporation"  within  tlie 
meaning  of  this  section.  Thus,  chapter  428,  Law^  of  1885,  validating  the 
claim  of  Cayuga  county  for  expenses  incurred  by  it  in  the  prosecution  of 
certain  criminal  acts  is  not  violative  of  this  provision.  Cayuga  County  v. 
State,   (1897)    153  N".  Y.  279,  47  N.  E.  288. 

Discharge  of  moral  obligation  as  gift. —  The  rule  formerly  obtained  that 
the  legislature  was  not  confined  in  its  appropriations  of  state  funds  in  favor 
of  individuals  te  cases  wherein  a  demand  valid  in  law  existed  against  the 
st^te,  but  that  it  could  recognize  and  allow  claims  founded  in  equity,  grati- 
tude, or  charity.  That  doctrine  was  abrogated  in  1875  by  the  adoption  of 
this  section.  The  legislature  is  now  no  longer  competent  to  appropriate  state 
funds  to  charity,  save  where  specifically  allowed  to  do  so  by  the  constitution; 
nor  can  it  in  any  case  justify  an  appropriation  to  private  purposes  on  con- 
siderations of  gratitude.  It  is,  however,  well  settled  that  the  legislature 
can  direct  the  payment  of  claims  founded  in  equity  and  justice,  ev6n  though 
they  would  not  be  enforceable  in  a  court  of  law  if  the  state  were  not  immime 
from  suit.  Lehigh  Val.  R.  Co.  v.  Canal  Board,  (1912)  204  N.  Y.  471,  97 
N.  E.  964,  Ann.  Cas.  1913C  1228,  affirming  146  App.  Div.  151,  130  N.  Y.  S. 
978;  Cayuga  County  v.  State,  (1897)  153  N.  Y.  279,  47  N.  E.  288;  Exempt 
Firemen's  Benev.  Fund  v.  Roome,  (1883)  93  N.  Y.  313,  45  Am.  Rep.  217, 
affirming  29  Hun  391;  Wheeler  v.  State,  (1904)  97  App.  Div.  276,  90  N.  Y.  S. 
18.  See  also  CHara  v.  State,  (1889)  112  N.  Y.  146,  19  N.  E.  659,  8  A.  S.  R. 
726,  2  L.  R.  A.  603;  Cole  v.  State,  (1886)  102  N".  Y.  48,  6  N.  E.  277;  People 
V.  Miller,  (1903)  85  App.  Div.  145,  83  N.  Y.  S.  559,  affirmed  (1905)  181 
N.  Y.  439,  74  K  E.  477;  American  Bank  Note  Co.  v.  State,  (1901)  64  App. 
Div.  223,  71  N.  Y.  S.  1049.  Thus,  the  statute  (Laws  of  1903,  ch.  147)  pro- 
viding for  the  construction  of  the  Barge  canal  is  not  unconstitutional  because 
the  state  therein  assumed  for  itself  the  cost  and  expense  of  raising  and 
rebuilding  bridges  previously  erected  by  railroad  corporations  over  streama 
canalized,  where  the  raising  and  rebuilding  of  the  bridges  is  necessitated  by 
the  improvements  made  in  such  streams  for  the  canal.  Lehigh  Val.  R,  CJo. 
v.  Canal  Board,  (1912)  204  N.  Y.  471,  97  N".  E.  964,  affirming  146  App.  Div. 
151,  130  N".  Y.  S.  978.  The  legislature  is  competent  to  allow  a  purchaser 
of  state  lands  compensation  for  a  failure  of  the  state's  title  to  a  portion  of 
the  lands  purchased  by  him,  even  though  the  patent  issued  on  the  sale  con- 
tained a  stipulation  that  it  should  "  in  no  wise  operate  as  a  warranty  of 
title."  Wheeler  v.  State,  (1904)  97  App.  Div.  276,  90  N.  Y.  S.  18.  Similarly, 
acts  (ch.  64,  Laws  of  1877;  ch.  89,  Laws  of  1879)  appropriating  public  funds 
to  the  use  of  retired  volunteer  firemen  in  the  city  of  New  York  are  not  open 
to  criticism  as  making  appropriations  in  violation  of  this  section,  although 
the  volunteer  fire  department  of  that  city  had  been  supplanted  by  a  paid 
organization  styled  the  Metropolitan  Fire  Department.  Those  funds  are 
granted  in  lieu  of  certain  exemptions  and  grants  made  to  induce  membership 
in  the  volunteer  fire  department.  Good  faith  demands  their  continuation 
or  the  allowance  of  an  equivalent.  "The  constitutional  provision  was  not 
intended  and  should  not  be  construed  to  make  impossible  the  performance 
of  an  honorable  obligation  founded  upon  a  public  service,  invited  by  the  state, 
adopted  as  its  agency  for  doing  its  work,  and  induced  by  exemptions  and 
rewards  which  good  faith  and  justice  require  should  last  so  long  as  the 
occasion  demands."  Exempt  Firemen's  Benev.  Fund  v.  Roome,  (1883)  93 
N.  Y.  313,  45  Am.  Rep.  217,  affirming  29  Hun  391.  In  that  case  the  court 
said:  "It  is  strenuously  contended  that,  however  the  payment  might  be 
construed  while  the  firemen  were  a  public  body  and  doing  a  public  duty,  the 
appropriation  became  purely  a  gift  when  made  after  the  service  ended,  and 
when  there  was  no  legal  or  equitable  obligation  operating  upon  the  state. 
It  is  true  that  no  promise  to  continue  the  appropriation  had  been  given, 
and  the  state  was  at  liberty  to  withhold  it;  but  that  does  not  alter  the 
inherent  character  of  the  payment  when  made.  If  a  merchant  fails  in  busi- 
ness and  compromises  with  his  creditors  for  a  part  only  of  their  debts*  or 
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is  discharged  in  bankruptcy  with  a  small  dividend,  and  thereafter  being 
fortunate  and  becoming  rich,  calls  his  old  creditors  together,  and  gives  to 
each  principal  and  interest  of  the  discharged  balance,  he  does  what  he  is  not 
obliged  to  do,  what  neither  law  nor  equity  could  compel,  but  he  does  not 
make  a  gift  or  dispense  a  charity.  A  purely  moral  obligation  rests  upon 
him,  which  he  may  or  may  not  heed,  but  if  he  does,  it  characterizes  his  act, 
and  makes  that  an  honest  payment  of  an  honest  debt  which  otherwise  would 
have  been  a  charity  and  a  gift.  So  the  state,  in  continuing  the  appropriation 
to  the  firemen  when  their  services  were  no  longer  required,  recognized  an 
honorable  obligation  founded  upon  their  past  services  and  the  injuries  and 
suffering  which  those  had  occasioned."  See  Art.  3,  §§  10,  20,  and  Art.  8, 
I  10,  as  to  validation  of  moral  claim. 

Payment  to  state  agency  for  public  service. —  The  constitution  permits 
*'  the  acceptance  of  public  moneys  or  public  property  by  a  private  corporation 
for  educational  or  like  purposes  under  contract  with  the  state  to  render 
certain  services,"  in  connection  therewith.  People  v.  Brooklyn  Cooperage  Co., 
(1907)  187  N.  Y.  142,  79  N.  E.  866,  affirming  114  App.  Div.  723,  100  N.  Y.  S. 
19;  Exempt  Firemen's  Benev.  Fund  v.  Roome,  (1883)  93  N".  Y.  313,  45  Am. 
Rep.  217,  affirming  29  Hun  391.  See  also  Fox  v.  Mohawk,  etc..  Humane  Soc, 
( 1901)  165  N.  Y.  517,  69  N.  E.  353,  80  A.  S.  R.  767,  61  L.  R.  A.  681,  affirming 
25  App.  Div.  26,  48  N.  Y.  S.  625.  Thus,  a  statute  (ch.  122,  Laws  of  1898) 
authorizing  the  state,  upon  the  acceptance  by  Cornell  University  of  the  pro- 
visions made  therein,  to  acquire  certain  forest  lands  in  the  name  of  the 
university,  vesting  the  title  to  those  lands  in  that  institution  for  a  period 
of  thirty  years,  and  empowering  it,  during  such  period,  to  use  the  lands  for 
the  purpose  of  conducting  experiments  in  forestry  with  a  view  to  obtaining 
and  imparting  information  concerning  the  scientific  management  of  forests, 
is  not  violative  of  this  section.  The  university,  in  conducting  the  forestry 
experiments,  is  a  subordinate  governmental  agency,  discharging  imder  con- 
tract a  public  function  looking  to  the  conservation  of  the  forests  of  the  state. 
The  legislature  may  properly  allow  it  compensation  for  those  services.  People 
V.  Brooklyn  Cooperage  Co.,  (1907)  187  N  Y.  142,  79  N.  E.  866,  affirming 
114  App.  Div.  723,  100  N.  Y.  S.  19.  Similarly,  a  volunteer  fire  department 
is  a  subordinate  governmental  agency,  discharging  a  public  function.  An 
appropriation  of  money  in  its  support  is  not  a  gift  within  the  intent  of  this 
section.  Exempt  Firemen's  Benev.  Fund  v.  Roome,  (1883)  93  N.  Y.  313, 
45  Am.  Rep.  217,  affirming  29  Hun  391.  Apparently,  however,  except  in 
certain  exceptional  cases,  the  legislature  may  not  invest  a  private  corporation 
or  association  with  governmental  powers  affecting  the  life,  liberty  and  prop- 
erty of  the  citizens  of  the  state,  and  thereby  justify  an  appropriation  of 
public  money  to  such  corporation  or  association.  Stating  that  conclusion, 
Mr.  Judge  Cullen,  speaking  for  the  court  in  Fox  v.  Mohawk,  etc..  Humane 
Soc,  (1901)  165  N".  Y.  517,  59  N.  E.  353,  80  A.  S.  R.  767,  51  L.  R.  A.  681, 
affirming  25  App.  Div.  26,  48  N.  Y.  S.  625,  said:  "If  it  were  necessary  for 
the  disposition  of  this  case,  agreeing  with  the  view  of  the  learned  appellate 
division,  I  certainly  should  deny  the  right  of  the  legislature  to  vest  in  private 
associations  or  corporations  authority  and  power  affecting  the  life,  liberty 
and  property  of  the  citizens,  except  that  of  eminent  domain,  to  be  exercised 
for  a  public  purpose  and  the  management  and  control  of  reformatory  institu- 
tions to  which  persons  may  be  committed  by  the  judicial  or  other  public 
authorities.  There  may  be  other  exceptions,  but  they  do  not  occur  to  me. 
Of  course,  the  state  or  any  of  its  subdivisions  may  employ  individuals  or 
corporations  to  do  work  or  render  service  for  it;  but  the  distinction  between 
a  public  officer  and  a  public  employee  or  contractor  is  plain  and  well 
recognized." 

Reimbursement  of  expense  incident  to  public  project. —  Sections  62-65  of 
the  Railroad  Law  authorizing  the  public  service  commission  to  compel  a 
railroad  to  eliminate  dangerous  grade  crossings  and  imposing  a  proportion 
of  the  cost  thereof  upon  the  state  and  the  village  wherein  the  change  la 
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made,  are  not  obnoxious  to  this  section.  Matter  of  New  York  Cent.,  etc., 
R.  Co.,  (1910)  136  App.  Div.  760,  121  N.  Y.  S.  524;  Matter  of  Boston,  etc., 
R.  Co.  (1901)  64  App.  Div.  257,  72  N.  Y.  S.  32,  affirmed  (1902)  170  N.  Y. 
619,  63  N.  E.  1115.  Similarly,  the  Barge  Canal  Act  (ch.  147,  Laws  of  1903) 
is  not  unconstitutional  in  allowing  reimbursement  to  railroads  for  expenses 
incurred  in  accommodating  their  bridges  to  the  necessities  of  the  canal  directed 
to  be  constructed  by  that  act.  Lehigh  Val.  R.  Co.  v.  Canal  Board,  (1911) 
146  App.  Div.  151,  130  N.  Y.  S.  978. 

Increase  in  wage  of  laborers. —  Statutes  regulating  the  wages  or  personnel 
of  those  employed  on  public  works,  are  not  invalid  hereunder  because  of  the 
circumstance  that,  either  directly  or  indirectly,  they  enhance  the  cost  of 
works  undertaken  by  the  state.  The  enhancement  in  cost  caused  by  such 
regulations  is  not  a  gift  of  state  funds.  People  v.  Crane,  (1916)  214  N.  Y. 
164,  108  N".  E.  427,  Ann.  Cas.  1915B  1254,  reversing  165  App.  Div.  449,  150 
N.  Y.  S.  933;  People  v.  Metz,  (1908)  193  N.  Y.  148,  85  N.  E.  1070,  24  L.  R.  A. 
(N".  S.)  201,  reversing  126  App.  Div.  912,  110  N.  Y.  S.  1141;  Ryan  v.  New 
York,  (1904)  177  N.  Y.  271,  69  N.  E.  599,  affirming  78  App.  Div.  134,  79 
N.  Y.  S.  599.  Thus  the  exclusion  under  the  Labor  Law  of  aliens  from  em- 
ployment on  public  wbrks  is  not  a  violation  of  this  section  on  the  theory 
that  discrimination  between  citizens  and  aliens  may  increase  the  cost  of 
public  works  by  limiting  the  supply  of  labor.  "The  money  that  goes  to 
laborers  on  public  works  is  not  given  or  loaned  in  aid  of  individuals  within 
the  meaning  of  these  provisions.  It  is  paid  for  service  rendered.  That  is  the 
direct  and  primary  purpose  of  the  payment.  The  primary  and  direct  purpose 
being  legal,  the  payment  does  not  become  illegal  because  a  collateral  and 
secondary  purpose  may  be  to  protect  a  large  class  of  the  community  against 
the  peril  of  pauperism.  In  the  long  run,  the  payment  may  be  found  to  have 
lessened  the  public  burdens  rather  than  to  have  increased  them."  People  v. 
Crane,  (1915)  214  N.  Y.  154,  108  N.  E.  427,  Ann.  Cas.  1915B  1254,  reversing 
165  App.  Div.  449,  150  N.  Y.  S.  933.  See  further  as  to  this  point  §  10  of 
this  article. 

Dual  compensation  for  single  public  service. —  A  newspaper  designated  as 
a  state  paper  under  chapter  248  of  the  Laws  of  1863,  as  amended,  and  also 
designated  as  a  county  paper  pursuant  to  chapter  686  of  the  Laws  of  1892, 
as  amended,  for  the  purpose  of  publishing  the  Session  Laws,  is  not  entitled 
to  compensation  for  publishing  the  laws  under  both  designations  where,  as  a 
matter  of  fact,  there  was  but  a  single  publication.  Compensation  under 
both  designations  in  such  a  case  would  fall  within  the  prohibition  of  this 
section  and  of  section  10  of  this  article.  People  v.  Journal  CJo.,  (1913)  158 
App.  Div.  326,  143  N.  Y.  S.  389. 

Compensation  for  property  taken  by  state. —  Since  owners  of  property 
abutting  a  street  have  an  easement  therein  which  under  the  provisions  of  the 
state  and  federal  constitutions  cannot  be  invaded  unless  compensation  is 
made,  an  act  (Laws  of  1901,  ch.  729)  authorizing  the  Court  of  Claims  to 
award  damages,  to  be  paid  by  the  state,  to  the  owners  of  property  abutting 
on  Fourth  avenue  in  the  city  of  New  York,  for  injuries  caused  by  a  change 
effected  by  the  state  in  the  grade  of  a  viaduct  in  that  avenue,  is  not  unconsti- 
tutional hereunder.  Sander  v.  State,  (1903)  182  N.  Y.  400,  75  N.  E.  234, 
reversing  90  App.  Div.  618,  85  N.  Y.  S.  1146. 

I  10.  Counties,  cities  and  towns  not  to  give  or  loan  money  or 
credit;  limitation  of  indebtedness. 

No  county,  city,  town  or  village  shall  hereafter  give  any  money 
or  property,  or  loan  its  money  or  credit  to  or  in  aid  of  any  indi- 
vidual, association  or  corporation,  or  become  directly  or  indirectly 
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the  owner  of  stock  in,  or  bonds  of,  any  association  or  corpora- 
tion; nor  shall  any  such  county,  city,  town  or  village  be  allowed 
to  incur  any  indebtedness  except  for  county,  city,  town  or  village 
purposes.  This  section  shall  not  prevent  such  county,  city,  town 
or  village  from  making  such  provision  for  the  aid  or  support  of 
its  poor  as  may  be  authorized  by  law.  No  county  or  city  shall  be 
allowed  to  become  indebted  for  any  purpose  or  in  any  manner  to 
an  amount  which,  including  existing  indebtedness,  shall  exceed 
ten  per  centum  of  the  assessed  valuation  of  the  real  estate  of  such 
county  or  city  subject  to  taxation,  as  it  appeared  by  the  assess- 
ment rolls  of  said  county  or  city  on  the  last  assessment  for  State 
or  county  taxes  prior  to  the  incurring  of  such  indebtedness;  and 
all  indebtedness  in  excess  of  such  limitation,  except  such  as  now 
may  exist,  shall  be  absolutely  void,  except  as  herein  otherwise 
provided.  No  county  or  city  whose  present  indebtedness  exceeds 
ten  per  centum  of  the  assessed  valuation  of  its  real  estate  subject 
to  taxation,  shall  be  allowed  to  become  indebted  in  any  further 
amount  until  such  indebtedness  shall  be  reduced  within  such 
limit.  This  section  shall  not  be  construed  to  prevent  the  issuing 
of  certificates  of  indebtedness  or  revenue  bonds  issued  in  anticipa- 
tion of  the  collection  of  taxes  for  amounts  actually  contained,  or 
to  be  contained  in  the  taxes  for  the  year  when  such  certificates  or 
revenue  bonds  are  issued  and  payable  out  of  such  taxes;  nor  to 
prevent  the  city  of  New  York  from  issuing  bonds  to  be  redeemed 
out  of  the  tax  levy  for  the  year  next  succeeding  the  year  of  their 
issue,  provided  that  the  amount  of  such  bonds  which  may  be 
issued  in  any  one  year  in  excess  of  the  limitations  herein  con- 
tained shall  not  exceed  one-tenth  of  one  per  centum  of  the  assessed 
valuation  of  the  real  estate  of  said  city  subject  to  taxation.  Nor 
shall  this  section  be  construed  to  prevent  the  issue  of  bonds  to 
provide  for  the  supply  of  water ;  but  the  term  of  the  bonds  issued 
to  provide  the  supply  of  water,  in  excess  of  the  limitation  of 
indebtedness  fixed  herein,  shall  not  exceed  twenty  years,  and  a 
sinking  fund  shall  be  created  on  the  issuing  of  the  said  bonds  for 
their  redemption,  by  raising  annually  a  sum  which  will  produce 
an  amount  equal  to  the  sum  of  the  principal  and  interest  of  said 
bonds  at  their  maturity.  All  certificates  of  indebtedness  or 
revenue  bonds  issued  in  anticipation  of  the  collection  of  taxes, 
which  are  not  retired  within  five  years  after  their  date  of  issue, 
and  bonds  issued  to  provide  for  the  supply  of  water,  and  any  debt 
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hereafter  incurred  by  any  portion  or  part  of  a  city  if  there  shall 
be  any  such  debt,  shall  be  included  in  ascertaining  the  power  of 
the  city  to  become  otherwise  indebted ;  except  that  debts  incurred 
by  the  city  of  New  York  after  the  ifirst  day  of  January,  nineteen 
hundred  and  four,  and  debts  incurred  by  any  city  of  the  second 
class  after  the  first  day  of  January,  nineteen  hundred  and  eight, 
and  debts  incurred  by  any  city  of  the  third  class  after  the  first 
day  of  January,  nineteen  hundred  and  ten,  to  provide  for  the 
supply  of  water,  shall  not  be  so  included ;  and  except  further  that 
any  debt  hereafter  incurred  by  the  city  of  New  York  for  a  public 
improvement  owned  or  to  be  owned  by  the  city,  which  yields  to 
the  city  current  net  revenue,  after  making  any  necessary  allow- 
ance for  repairs  and  maintenance  for  which  the  city  is  liable,  in 
excess  of  the  interest  on  said  debt  and  of  the  annual  instalments 
necessary  for  its  amortization  may  be  excluded  in  ascertaining  the 
power  of  said  city  to  become  otherwise  indebted,  provided  that  a 
sinking  fund  for  its  amortization  shall  have  been  established  and 
maintained  and  that  the  indebtedness  shall  not  be  so  excluded 
during  any  period  of  time  when  the  revenue  aforesaid  shall  not 
be  sufficient  to  equal  the  said  interest  and  amortization  instal- 
ments,   and    except    further   that    any    indebtedness    heretofore 
incurred  by  the  city  of  New  York  for  any  rapid  transit  or  dock 
investment  may  be  so  excluded  proportionately  to  the  extent  to 
which  the  current  net  revenue  received  by  said  city  therefrom 
shall  meet  the  interest  and  amortization  instalments  thereof,  pro- 
vided that  any  increase  in  the  debt  incurring  power  of  the  city  of 
New  York  which  shall  result  from  the  exclusion  of  debts  here- 
tofore incurred  shall  be  available  only  for  the  acquisition  or  con- 
struction  of  properties  to  be  used  for  rapid  transit   or  dock 
.purposes.     The  Legislature  shall  prescribe  the  method  by  which 
and  the  terms  and  conditions  under  which  the  amount  of  any 
debt  to  be  so  excluded  shall  be  determined,  aiyi  no  such  debt  shall 
be  excluded  except  in  accordance  with  the  detennination  so  pre- 
scribed.   The  Legislature  may  in  its  discretion  confer  appropriate 
jurisdiction  on  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department  for  the  purpose  of  determining  the 
amount  of  any  debt  to  be  so  excluded.    No  indebtedness  of  a  city 
valid  at  the  time  of  its  inception  shall  thereafter  become  invalid 
by  reason  of  the  operation  of  any  of  the  provisions  of  this  section. 
Whenever  the  boundaries  of  any  city  are  the  same  as  those  of  a 
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county,  or  when  any  city  shall  include  within  its  boundaries  more 
than  one  county,  the  power  of  any  county  wholly  included  within 
such  city  to  become  indebted  shall  cease,  but  the  debt  of  the 
county,  heretofore  existing,  shall  not,  for  the  purposes  of  this 
section,  be  reckoned  as  a  part  of  the  city  debt  The  amount 
hereafter  to  be  raised  by  tax  for  county  or  city  purposes,  in  any 
county  containing  a  city  of  over  one  hundred  thousand  inhab- 
itants, or  any  such  city  of  this  State,  in  addition  to  providing  for 
the  principal  and  interest  of  existing  debt,  shall  not  in  the  aggre- 
gate exceed  in  any  one  year  two  per  centujn  of  the  assessed  valua- 
tion of  the  real  and  personal  estate  of  such  county  or  city,  to  be 
ascertained  as  prescribed  in  this  section  in  respect  to  county  or 
city  debt. 

Amendments  of  1874,  Art.  VIII,  §  11;  amended  in  1884;  amended,  Const. 
1894,  Art.  VIII,  §  10;  amended  in  1899,  1905,  1907,  and  1909. 

/.   In  general,  ^99. 
II.   Gift  or  loan  of  money  or  property,  SOI. 
X.   Generally,  501. 
2.   Gift,  SOS. 
5.   Moral  obligation,  SOS, 
III.  Indebtedness  for  county »  city,  town,  or  village  purpose,  SIO. 

1.  Municipal  purpose  generally,  SIO. 

2.  City  purpose,  S13. 

IV.   Ten  per  cent  limitation  of  indebtedness,  Sl^. 

1.  Generally,  Sl^. 

2.  Items  included  in  computation  of  indebtedness,   SIS. 

3.  Items  excluded  in  computation  of  indebtedness,   SX6, 

4.  Deductions,  S17. 

I.     In  Geneeal. 

Purpose  of  prohibition  against  municipal  ownership  of  stocks  or  bonds. — 
The  provisions  prohibiting  any  county,  city,  town,  or  village  from  becoming 
the  owner  of  stock  in,  or  bonds  of,  any  association  or  corporation,  first  found 
place  in  the  constitution  in  1874.  *'  Prior  to  this,  there  had  been  upon  the 
statute  books  that  which  was  commonly  known  as  the  Town  Bonding  Act. 
Under  it  numerous  railroads  had  been  built  upon  the  bonds  procured  from 
towns  through  which  they  were  constructed  in  return  for  stock  issued  by 
the  corporations.  The  inhabitants  of  the  towns  were  induced  to  give  their 
consent  through  supposed  benefits  that  would  result  to  their  property  and 
upon  representations  that  the  earnings  of  the  rpad  would  provide  dividends 
upon  the  stock,  with  which  they  could  pay  their  bonds.  In  some  instances 
the  bonds  were  procured  and  sold  and  the  roads  never  built.  In  many  other 
cases  the  roads  in  a  few  years  were  sold  out  under  foreclosure  of  mortgages 
and  the  stock  cut  off.  So  great  was  the  evil  and  so  heavy  was  the  burden 
upon  the  towns  that  relief  was  sought  through  a  constitutional  provision. 
It  was  this  evil  that  the  provision  in  question  was  intended  to  correct.** 
Sun  Printing,  etc.,  Ass'n  v.  New  York,  (1897)  152  N.  Y.  257,  46  N.  E.  499, 
37  L.  R.  A.  788,  affirming  8  App.  Div.  230,  40  N.  Y.  S.  607 
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Effect  of  prohibition  on  pending  proceedings. —  The  adoption  of  the  provi- 
sion prohibiting  municipal  ownership  of  stock  in,  or  bonds  of,  any  private 
corporation,  operated  to  terminate  all  proceedings  then  pending  which  had 
as  their  object  a  subscription  by  a  municipal  corporation  to  the  stocks  or 
bonds  of  a  private  association  or  company,  unless  at  that  time  the  munic- 
ipality was  legally  bound,  by  contract  or  by  operation  of  law,  to  make  the 
subscription.  People  v.  Ft.  Edward,  (1877)  70  N.  Y.  28;  Falconer  v. 
Buffalo,  etc.,  R.  Co.,  (1876)  69  N.  Y.  491,  affirming  7  Hun  499,  and  affirmed 
103  U.  S.  821,  26  U.  S.  (L.  ed.)  471;  Buffalo,  etc.,  R.  Co.  v.  Railroad  Com'rs, 
(1876)  5  Hun  485.  This  provision  was  not  potent,  however,  to  cancel  a 
binding  obligation  of  a  municipality  to  purchase  stocks  or  bonds.  Thus, 
it  in  no  wise  impaired  a  contract  binding  at  the  time  of  its  adoption  whereby 
a  town  agreed  to  issue  bonds  in  aid  of  a  railroad  company  and  in  exchange 
for  company  bonds.  Bonds  issued  l^  the  town  in  pursuance  of  the  contract 
and  placed  by  it  in  escrow  to  be  delivered  to  the  company  at  a  later  date, 
are  valid  and  are  not  subject  to  cancellation  at  the  suit  of  the  town.  Cherry 
Creek  v.  Becker,  (1898)    123  N.  Y.  161,  25  N.  E.  369. 

Exchange  of  bonds. — The  bonds  of  a  railroad  company,  acquired  by  a 
municipal  corporation  before  the  adoption  of  the  prohibition,  cannot  there- 
after be  exchanged  by  the  municipality  for  stock  in  the  company.  Wheatland 
V.  Taylor,  (1883)  29  Hun  70. 

Ownership  of  railroad  by  municipality. —  The  prohibition  against  any 
municipality  becoming  the  owner  of  stock  in,  or  bonds  of,  any  association 
or  corporation,  must  be  read  in  the  light  of  the  evils  which  it  was  designed 
to  stop.  It  was  aimed,  as  has  been  stated,  at  the  practice  of  municipaUtieB 
to  interest  themselves,  by  the  purchase  of  bonds  and  stocks,  of  roads  owned 
by  private  corporations.  But  at  the  time  of  its  ratification  no  municipality 
had  attempted  to  own  and  construct  a  railroad,  and  therefore,  having  no 
reference  to  such  a  project,  the  provision  should  not  be  held  to  prohibit  the 
performance  thereof.  Wherefore  the  Rapid  Transit  Acts  (ch.  4,  Laws  of 
1891,  chs.  102,  556,  Laws  of  1892,  chs.  528,  752,  Laws  of  1894,  ch.  519, 
Laws  of  1895),  allowing  a  city  of  over  1,000,000  inhabitants  to  construct 
and  own  railroads,  and  authorising  the  issue  of  city  bonds  to  defray  the 
expenses  thereof,  is  valid.  Admiral  Realty  Co.  v.  New  York,  (1912)  206 
N.  Y.  110,  99  N.  E.  241,  Ann.  Cas.  1914A  1054,  affirming  151  App.  Div.  888, 
135  N.  Y.  S.  1097;  Sun  Printing,  etc.,  Ass'n  v.  New  York,  (1897)  152  N.  Y. 
257,  46  N.  E.  499,  37  L.  R.  A.  788,  affirming  8  App.  Div.  230,  40  N.  Y.  S.  607. 

Appropriation  to  charitable  corporation. —  This  section  provides  in  part 
that  nothing  therein  shall  prevent  a  county,  city,  town,  or  village  from 
making  such  provision  for  the  aid  or  support  of  its  poor  as  may  be  authorized 
by  law.  In  proceeding  under  that  provision,  a  municipality  is  competent  to 
give  aid  and  support  to  its  poor  through  the  medium  of  a  private  coFpora- 
tion  engaged  in  charitable  work  and  to  that  end  may  appropriate  its  funds 
to  such  corporation.  People  v.  Fitch,  (1897)  154  N.  Y.  14,  47  N.  E.  983,  38 
L.  R.  A.  591,  reversing  12  App.  Div.  581,  39  N.  Y.  S.  926,  42  N.  Y.  S.  1131; 
White  V.  Inebriates'  Home,  (1894)  141  N.  Y.  123,  35  N.  E.  1092;  Shepherd's 
Fold  of  Protestant  Church  v.  New  York,  (1884)  96  N.  Y.  137.  Nor  is  a 
municipality  precluded  from  making  payments  to  a  private  corporation  in 
the  support  of  the  poor  by  reason  of  the  fact  that  the  corporation  has  other 
purposes  than  the  care  and  support  of  such  persons.  Shepherd's  Fold  of 
Protestant  Church  v.  New  York,  (1884)  96  N.  Y.  137.  See  also  People  v. 
Fitch,  (1897)  154  N.  Y.  14,  47  N.  E.  983,  38  L.  R.  A.  591,  reversing  12 
App.  Div.  581,  39  N.  Y.  S.  926,  42  N.  Y.  S.  1131.  Thus  the  Act  of  1871 
(ch.  269,  §  3),  appropriating  the  annual  sum  of  $5,000  from  the  funds  of 
New  York  city  to  the  Shepherd's  Fold,  a  corporation  that  has  as  its  principal 
object  the  support  and  education  of  poor  children  and  that  is  intrusted  by 
law  (ch.  775,  Laws  of  1868)  with  the  care  of  such  children  within  the  city, 
is  not  void  hereunder  because  that  organization  also  undertakes  to  receive 
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children  of  poor  clergymen  for  training  and  education,  who  might  be  deemed 
eligible  and  who  should  be  approved  by  the  trustees,  and  to  receive  other 
children  and  youths  for  education  and  training  to  such  extent  as  in  the 
judgment  of  the  trustees  might  be  expedient.  "  The  main  corporate  purpose 
was  to  support  orphans  and  other  friendless  children,  and  by  the  Act  of  1868 
the  magistrates  and  commissioners  of  charities  of  the  city  were  empowered 
to  place  destitute  children  in  the  care  of  the  plaintiff,  and  we  think  that 
the  legislature  had  power  to  authorize  the  city  to  prov^ide  for  the  burden 
assumed  by  the  plaintiff  and  that  which  might  be  cast  upon  it  under  the 
Act  of  1868  by  a  payment  of  a  gross  annual  sum,  instead  of  keeping  a 
separate  accotmt  of  the  expense  of  supporting  each  child  who  might  be 
committed  or  transferred,  under  that  act,  or  of  each  destitute  child,  living 
in  the  city,  who  might  be  received  by  the  plaintiff  and  who  otherwise  would 
have  become  a  county  charge."  Shepherd's  Fold  of  Protestant  Church  v. 
New  York,    (1884)    96  N.  Y.  137. 

Sinking  fund  for  water  supply  bonds. —  The  provision  of  this  section  that 
a  sinking  fund  shall  be  created  for  the  redemption  of  water  supply  bonds, 
is  not  mandatory  unless  the  city  in  issuing  such  bonds  exceeds  the  limitation 
made  by  this  section  on  its  power  to  contract  debt.  Where  the  indebtedness 
of  the  city  is  within  the  stipulated  limit,  the  provision  mentioned  has  no 
imperative  application.  Rome  v.  Whitestone  Water  Works  Co.,  (1906)  113 
App.  Div.  647,  100  N.  Y.  S.  367,  aflSrmed  (1907)  187  N.  Y.  642,  80  N.  B.  1106. 
See  also  Rochester  y.  Quintard,  (1892)  136  N.  Y.  221,  32  N.  E.  760,  affirmed 
65  Him  460,  20  N.  Y.  S.  396. 

Power  of  county  within  city  to  contract  debt. —  This  section  provides  in 
part  that  ''whenever  the  boimdaries  of  a  city  are  the  same  as  those  of  a 
county,  or  when  any  city  shall  include  within  its  boundaries  more  than  one 
county,  the  power  of  any  county,  wholly  included  within  such  city  to  become 
indebted,  shall  cease.*'  That  provision  relates  only  to  indebtedness  for  other 
purposes  than  the  maintenance  of  the  county  as  a  political  organization  and 
does  not  inhibit  a  county  so  embraced  within  a  city  from  obligating  itself  to 
pay  the  expenses  incident  to  its  maintenance.  Thus,  statutes  (chs.  704, 
705,  and  706,  Laws  of  1901)  affixing  salaries  to  the  offices  of  sheriff,  register 
and  county  clerk  of  Kings  coimty,  are  not  unconstitutional  if  construed  to 
create  an  indebtedness  on  the  part  of  Kings  county.  McGrath  v.  Grout, 
(1902)  171  N.  Y.  7,  63  N".  E.  547,  affirming  69  App.  Div.  314,  74  N.  Y.  S.  782. 
With  respect  to  the  provision  of  this  section  set  out  above,  the  court  in  'that 
case  said :  "  It  has  no  reference  to  the  obligations  of  the  county  for  current 
expenses  of  such  a  nature.  The  constitutional  provision  impliedly  sanctions 
this,  by  expressly  excepting  from  its  operation  'certificates  of  indebtedness, 
or  revenue  bonds,  issued  in  anticipation  of  the  collection  of  taxes  for  amounts 
contained  in  the  taxes  for  the  year.'  Indebtedness  for  the  current  expenses 
of  the  county  organization  is  necessarily  incidental  and  it  is  made  payable 
from  moneys  raised  annually  by  taxation  upon  the  taxable  property  within 
the  county,  through  the  municipal  agencies  designated  by  the  legislature 
for  the  purpose." 

II.     Gift  ob  Loan  of  Money  ob  Pbopebty 

1.     Generally. 

License  fees  as  municipal  money. —  License  fees  are  municipal  moneys 
within  the  purview  of  the  provision  prohibiting  any  county,  city,  town,  or 
village  from  giving  any  money  or  property  or  loaning  its  money  or  credit 
to  or  in  aid  of  any  individual,  association  or  corporation.  Accordingly,  an 
act  (ch.  447,  Laws  of  1896)  allowing  the  societies  for  the  prevention  of 
cruelty  to  animals,  incorporated  in  cities  of  a  specified  population,  to  collect 
license  fees  of  every  person  owning  or  harboring  a  dog  within  such  cities, 
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and  to  appropriate  to  their  own  purposes  the  funds  so  realized,  is  a  gift 
of  money  to  a  private  association  in  violation  of  this  section  or  of  section  9 
of  this  article  dependent  on  whether  the  funds  are  regarded  as  the  property 
of  the  inunicipallty  or  of  the  state.  Fox  v.  Mohawk,  etc.,  Humane  Soc, 
(1901)  165  N.  Y.  517,  59  N.  E.  353,  80  A.  S.  R.  767,  51  L.  R.  A.  681,  affirming 
25  App.  Div.  26,  48  N.  Y.  S.  625. 

Cause  of  action  as  property. —  A  cause  of  action  in  favor  of  a  municipality 
is  property  within  the  meaning  of  that  term  as  here  used.  Thus,  a  county 
treasurer  who  has  wrongfully  paid  to  a  town  supervisor  certain  funds  which 
were  received  from  taxes  levied  on  real  property  within  the  town  and  which 
were  required  to  be  applied  to  the  outstanding  bonds  thereof,  is  liable  to 
the  town  for  the  funds  so  misapplied.  And  an  act  (chapter  515,  Laws  of 
1903 )  is  unconstitutional  if  construed  to  validate  such  a  payment  and  thereby 
to  extinguish  the  cause  of  action  in  favor  of  the  town.  Walton  v.  Adair, 
(1906)  111  App.  Div.  817,  97  K  Y.  S.  868,  affirmed  (1908)  191  N.  Y.  609, 
84  N.  K  1121. 

Property  of  municipality  in  street. —  A  mimicipality  has  no  property  inter- 
est in  a  street  in  which  it  has  no  fee.  Wherefore,  the  action  of  the  legislature 
in  closing  such  a  street  for  railroad  purposes  is  not  objectionable  hereunder 
as  a  gift  of  municipal  property  to  a  private  undertaking.  McCutcheon  v. 
Terminal  Station  Commission,  (1915)  168  App.  Div.  301,  154  N.  Y.  S.  711. 
See  Art.  1,  §  6;  Art.  3,  §  1.  Moreover,  in  that  case  it  was  said  obiter  that 
even  where  a  municipality  owns  the  fee  in  a  street  "  such  fee  would  not  be 
such  a  property  right  as  would  be  protected  by  the  above  clause  of  the 
constitution." 

Applicability  of  provision  to  public  corporation. —  A  city,  county,  town,  or 
village,  is  no  more  competent  to  make  a  gift  of  its  money  or  property  to  a 
public  than  to  a  private  corporation.  A  gift  to  either  the  one  or  the  other 
would  be  invalid  hereunder.  Thus,  chapter  291,  Laws  of  1870,  would  be 
unconstitutional  if  construed  to  allow  a  village  to  expend  its  funds  in  the 
repair  of  a  county  courthouse  for  the  purpose  of  retaining  the  courthouse 
therein  and  preventing  its  removal  to  another  village.  Expenditures  of  that 
nature  would  amount  to  a  gift  to  the  county,  the  duty  resting  on  that 
organization  to  keep  its  courthouse  in  repair.  Deady  v.  Lyons,  (1899)  39 
App.  Div.  139,  57  N.  Y.  S.  448. 

Criterion  of  gift  or  loan. —  Whether  an  appropriation  of  public  money  or 
property  is  a  gift  or  loan,  must  be  determined,  not  by  the  uses  to  which  the 
money  or  property  is  being  or  has  been  put,  but  by  the  uses  to  which  it  may 
legally  be  put  under  the  terms  of  the  appropriation.  Thus,  an  appropriation 
of  city  property  to  a  hospital  is  void,  even  though  the  hospital  is  at  the 
time  discharging  a  public  function  in  harboring  the  destitute  sick,  if  by  the 
terms  of  the  appropriation,  the  property,  or  the  proceeds  therefrom,  is  not 
forever  devoted  to  that  public  purpose  but  may  be  directed  to  private  use. 
Mt.  Sinai  Hospital  v.  Hyman,    (1904)    92  App.  Div.  270,  87  N.  Y.  S.  276. 

Effect  of  provision  on  pending  proceedings  for  loan. —  The  adoption  of  this 
provision  operated  to  terminate  all  proceedings  by  a  municipal  corporation 
looking  to  the  loan  of  its  money  or  credit  to  any  private  undertaking  unless 
at  the  time  of  such  adoption  the  municipality  was  under  an  obligation  legally 
complete  and  enforceable  to  consummate  the  gift  or  loan.  Falconer  v. 
Buffalo,  etc.,  R.  Co.,  69  N.  Y.  491,  affirming  7  Hun  499,  and  affirming  103 
U.  S.  821,  26  U.  S.  (L.  ed.)  471;  People  v.  Ft.  Edward,  (1877)  70  K  Y.  28; 
Buffalo,  etc.,  R.  Co.  v.  Railroad  Com'rs,  (1875)  5  Hun  485.  A  contract  made 
by  a  town,  prior  to  the  adoption  of  this  section,  to  issue  bonds  in  aid  of 
a  railroad  company  and  in  exchange  for  bonds  of  the  company,  is,  however, 
in  no  wise  impaired  by  this  provision.  It  follows  that  bonds  issued  by  the 
town  in  pursuance  of  the  contract-  and  placed  by  it  in  escrow  to  be  delivered 
to  the  company  at  a  later  date,  are  valid  and  are  not  subject  to  cancellation 
at  the  suit  of  the  town.     Cherry  Creek  v.   Becker,    (1890)    123  N.   Y.   161, 
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25  N.  E.  369.  See  also  Hopper  v.  Willcox,  (1913)  155  App.  Div.  213,  140 
N.  Y.  S.  277. 

Liability  of  officer  violating  prohibition. —  An  officer  who  exceeds  the 
authority  with  which  he  was  clothed  prior  to  the  adoption  of  this  section 
to  issue  bonds  for  a  town  in  aid  of  a  railroad,  by  issuing,  subsequent  to  such 
adoption,  bonds  in  excess  of  the  amount  authorized  and  who  disposes  of 
those  bonds  on  representations  that  they  were  within  the  limit  authorized, 
cannot,  when  sued  on  the  bonds,  avail  himself  of  this  provision  as  a  defense 
to  the  suit.  Robinson  v.  Bishop,  (1886)  39  Hun  370. 

Lease  of  municipal  railroad  to  private  corporation  as  loan. —  An  act 
(ch.  752,  Laws  of  1894;  ch.  519,  Laws  of  1895,  amending  ch.  4,  Laws  of  1891) 
allowing  the  construction  of  a  railroad  by  a  city,  is  not  objectionable  as  allow- 
ing the  city  to  lend  its  credit  to  private  enterprise  because  it  permits  the 
lease  of  the  road  when  constructed  to  private  corporations.  "  The  provisions 
for  a  lease  are  not  objectionable;  they  are  rather  in  accord  with  our  Ameri- 
can form  of  government,  which  leaves  trade  and  commerce  to  be  carried  an 
by  individual  industry  and  enterprise."  Sun  Printing,  etc.,  Ass'n  v.  New 
York,  (1897)  152  N.  Y.  257,  46  N.  E.  499,  37  L.  R.  A.  788,  affirming  8  App. 
Div.  230,  40  N.  Y.  S.  607.  To  the  same  effect.  Admiral  Realty  Co.  v.  New 
York,  (1912)  206  N.  Y.  110,  99  N.  E.  241,  Ann.  Cas.  1914A  1054,  affirming 
151  App.  Div.  888,  135  N.  Y.  S.  1097. 

Advancement  for  public  improvement. —  The  fact  that  a  city  is  in  the 
first  instance  to  pay  the  cost  of  a  public  burden,  to  be  reimbursed  thereafter 
by  a  tax  on  the  property  benefited,  does  not  render  the  payment  by  the  city 
a  loan.     People  v.  Banks,   (1876)  67  N.  Y.  568,  affirming  1  Abb.  N.  C.  157. 

Collection  of  expense  of  improvement. —  A  contract  for  the  paving  of  a 
city  street,  the  entire  expense  of  which  is  to  be  borne  by  the  owners  of 
abutting  property,  should  not  be  construed  as  pledging  the  credit  of  the  city 
in  aid  of  individuals,  because  of  the  fact  that  the  city  is  made  a  party  thereto, 
where  it  appears  that  the  city  is  in  no  wise  liable  on  the  contract  and  is  made 
a  party  only  for  the  purpose  of  representing  the  interested  property  owners 
in  entering  into  the  contract  and  of  collecting  for  the  contractors  the  assess- 
ments that  will  be  devoted  to  paying  for  the  paving.  "  It  would  be  imprac- 
ticable and  strip  the  common  council  of  its  dominion  over  street  improve- 
ments if  the  agreement  were  to  be  entered  into  by  the  property  owners  or  if 
the  contractor  must  look  to  them  for  his  pay  without  the  intervention  of 
the  city  authorities.  Perforce  the  statute  the  city  is  the  intermediary,  the 
agent  of  the  taxpayers,  and,  in  truth,  no  more  than  that.  The  machinery 
of  the  city  government  must  be  set  in  motion  to  raise  the  tax,  but  that  simply 
relates  to  the  procedure  to  be  adopted  to  get  the  money."  Kronsbein  v. 
Rochester,    (1902)    76  App.  Div.  494,  78  N.  Y.  S.  813. 


2.      Otft. 

Sale  of  city  property  as  gift. —  "  The  sale  of  city  property  for  which  the 
city  has  no  use  is  in  no  sense  a  gift  for  or  in  aid  of  the  person  to  whom  the 
sale  is  made."  Thus,  a  statute  (ch.  537,  Laws  of  1905),  empowering  the 
board  of  public  works  of  the  city  of  Tonawanda  to  sell  to  corporations  and 
individuals  outside  of  the  city  the  right  to  use  such  waters  of  the  city  as 
are  not  needed  by  it  or  its  inhabitants,  is  not  void  hereunder.  Simson  v. 
Parker,  (1907)  190  N.  Y.  19,  82  N.  E.  732,  reversing  113  App.  Div.  888, 
98  N.  Y.  S.  1114. 

Repayment  of  advancement  on  public  work. —  If  a  city  may  construct  a 
public  work  it  must  have  the  right  to  make  a  contract  for  its  building  and 
equipment  and  to  provide  for  repayment  to  one  who  furnishes  construction 
or  contributes  money.  The  repayment  should  not  be  regarded  as  a  gift  of 
moaey  or  property  because  made  gradually  from  the  earnings  of  the  work 
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rather  than  at  one  time  and  in  a  lump  sum.  Admiral  Realty  Co.  v.  New  York« 
(1912)  206  N.  Y.  110,  99  N.  E.  241,  Ann.  Cas.  1914A  1054,  affirming  151 
App.  Div.  888,  135  N.  Y.  S.  1097.  See  also  Hopper  v.  Willcox,  (1913)  155 
App.  Div.  213,  140  N.  Y.  S.  277. 

Consideration  for  rescission  of  contract. — The  power  to  bargain  for  the 
modification  of  cancellation  of  a  contract  is  incidental  to  the  power  to  contract. 
Accordingly,  a  municipality  may  bargain  for  modification  of  a  contract 
which  it  has  made  and  which  has  .become  unsuited  to  its  needs.  To  that 
end  the  municipality  may  pay  adequate  consideration  either  for  what  it 
receives  or  for  what  the  other  party  surrenders  imder  the  modification.  A 
consideration  so  paid  is  in  no  sense  a  gift.  Thus,  a  mimicipality  may  bargain 
for  the  rescission  of  a  lease  of  certain  of  its  subways  where  it  desires  to 
operate  those  subways  in  connection  with  others  as  one  system,  and  where 
such  action  is  necessary  to  afford  proper  transportation  facilities  for  the 
public.  Admiral  Realty  Co.  v.  New  York,  (1912)  206  N.  Y.  110,  99  N".  E. 
241,  Ann.  Cas.  1914A  1054,  affirming  151  App.  Div.  288,  135  N.  Y.  S.  1097. 
See  also  Hopper  v.  Willcox,    (1913)    155  App.  Div.  213,  140  N.  Y.  S.  277. 

Consideration  for  joint  operation  of  private  with  municipal  railroad. — 
"  The  power  to  build  and  own  railroads  because  effecting  a  proper  municipal 
purpose  must  include  the  lesser  power  to  perfect  an  incomplete  municipal 
system  by  leasing  for  a  limited  term  a  privately  owned  system  to  be  operated 
in  connection  with  it.  .  .  .  The  power  thus  to  lease  outright  a  privately 
owned  road  again  must  include  the  lesser  and  fairly  incidental  power  on  the 
part  of  the  municipality  to  make  a  traffic  or  transportation  contract  with  the 
owner  of  a  private  road  whereby  the  latter  will  be  operated  in  connection 
with  the  former's  road  under  such  a  system  of  transfers  between  and  fares 
over  the  two  systems  as  the  municipal  representatives  deem  for  the  best 
interest  of  the  public."  Payments  made  by  the  mimicipality  to  the  owner 
of  such  private  road  under  a  contract  whereby  the  operation  of  the  two  roads 
under  a  system  of  transfers  is  secured,  is  in  no  sense  a  gift  of  municipal 
funds.  Admiral  Realty  Co.  v.  New  York,  (1912)  206  N.  Y.  110,  99  N.  E.  241, 
Ann.  Cas.  1914A  1054,  affirming  151  App.  Div.  888,  135  N.  Y.  S.  1097.  Sec 
also  Hopper  v.  Willcox,  (1913)    155  App.  Div.  213,  140  N.  Y.  S.  277. 

Pa3rment  for  rights  in  street. — The  provision  of  chapter  339  of  the  Laws 
of  1892,  that  the  city  of  New  York,  and  the  New  York  and  Harlem,  or  its 
lessee,  and  the  New  York  Central  and  Hudson  'River  railroad  companies,  should 
each  bear  one-half  the  expense  of  the  elevation  of  railroad  tracks  in  Fourth 
avenue  and  thereby  restore  to  public  use  the  streets  under  the  structure,  is 
not  unconstitutional  within  this  section.  The  benefit  inuring  to  the  city 
from  the  restoration  of  the  cross  streets  to  public  use,  is  a  valuable  considera- 
tion for  which  the  city  may  justly  be  compelled  to  pay.  Tocci  v.  New  York, 
(1893)   73  Hun  46,  25  N.  Y.  S.  1089. 

Defrayal  of  expense  of  eliminating  grade  crossing. —  An  act  (ch.  842,  Laws 
of  1911),  creating  the  railway  terminal  commission  of  the  city  of  Buffalo, 
empowering  that  commission  to  adopt  plans  calculated  to  relieve  the  traffic 
congestion  in  that  city  and  to  eliminate  grade  crossing  therein,  and  directing 
the  city  to  adapt  its  streets  to  the  changes  in  the  railroad  lines  ordered  by 
the  commission,  is  not  constitutional.  ''  It  is  true  that  the  expenditure^ 
for  street  purposes  are  in  large  part  made  necessary  by  the  changes  in  the 
terminal  facilities  of  the  railroads  provided  by  the  plans  adopted  by  the 
conmiissioners,  but  the  changes  in  the  streets  are,  nevertheless,  city  purposes 
and  the  expenditures  therefor  proper  public  expenditures."  People  v. 
Bradley,  (1913)  207  N.  Y.  592,  101  N.  E.  766,  affirming  155  App.  Div.  882, 
139  N.  Y.  S.  1139.  Similarly,  sections  62-66  of  the  Railroad  Law,  authorizing 
the  public  service  commission  to  compel  a  railroad  to  eliminate  dangerous 
grade  crossings  and  imposing  a  proportion  of  the  cost  upon  the  state  and  the 
village  wherein  the  change  is  made,  are  not  obnoxious  to  this  section.  Matter 
of  New  York  Cent.,  etc.,  R.  Co.,  (1910)  136  App.  Div.  760,  121  N.  Y  S.  624; 
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Matter  of  Boston,  etc.,  R.  Co.,  (1901)  64  App.  Div.  257,  72  N.  Y.  S.  32, 
affirmed    (1902)    170  N.  Y.  619,  63  N.  E.  1115. 

Pasonent  to  volunteer  fire  company. —  "  Volunteer  fire  companies  are  recog- 
nized as  discharging  a  municipal  function,  and  it  is  a  legitimate  use  of 
municipal  funds  to  pay  such  organizations,  the  same  as  it  is  to  pay  for  fire 
protection  afforded  by  a  paid  department."  Wherefore,  section  722  of  the 
revised  Greater  New  York  charter  (Laws  of  1901,  ch.  466),  which  directs 
the  payment  of  municipal  funds  to  certain  volunteer  fire  companies  and 
attaches  to  the  payment  no  conditions  other  than  may  b6  implied  from  the 
fact  that  the  volunteer  fire  company  is  authorized  by  law  to  continue  to 
discbarge  the  duties  for  which  it  was  organized  until  a  paid  fire  department 
shall  be  provided,  is  in  no  wise  repugnant  to  this  section.  People  v.  Grout, 
(1903)   79  App.  Div.  61,  79  N.  Y.  S.  1027. 

Dual  compensation  for  single  public  service. —  A  newspaper  designated  as 
a  state  paper  under  chapter  248  of  the  Laws  of  1893,  and  also  designated  as 
county  paper  pursuant  to  chapter  686  of  the  Laws  of  1892,  for  the  purpose 
of  publishing  the  Session  Laws,  is  not  entitled  to  compensation  for  publishing 
the  laws  under  both  designations  where,  as  a  matter  of  fact,  there  was  but 
a  single  publication.  Compensation  under  both  designations  in  such  a  case 
would  fall  within  the  prohibition  of  this  section  and  of  section  9  of  this 
article.    People  v.  Journal  Co.,   (1913)   158  App.  Div.  326,  143  N.  Y.  S.  389. 

Compensation  for  change  of  street  grade. —  One  who  purchases  property 
after  it  has  been  damaged  by  a  change  of  street  grades,  is  not  entitled  to 
an  award  of  substantial  damages  for  the  injury  to  the  property  resulting 
from  the  change  of  grade.  The  allowance  of  compensation  for  such  injuries 
would  be  a  pure  gratuity.  People  v.  Stillings,  (1909)  134  App.  Div.  480, 
119  N.  Y.  S.  298;  People  v.  Phillips,  (1903)  88  App.  Div.  660,  85  N.  Y.  S. 
200.  Wherefore,  chapter  747  of  the  Laws  of  1905,  providing  for  the  pay- 
ment of  damages  from  city  fimds  to  a  person  who  shall, be  the  owner  of  such 
property  on  the  9th  day  of  May,  1894,  is  unconstitutional  in  so  far  as  it 
purports  to  award  damages  to  one  who  purchased  the  property  in  its  dam- 
aged condition.  People  v.  Stillings,  supra.  The  legislature  is  competent, 
however,  to  allow  the  owner  of  the  property  at  the  time  the  change  was 
effected,  compensation  for  damages  occasioned  thereby.  See  infra.  Moral 
Obligation. 

Reimbursement  of  expense  occasioned  by  officer's  negligence. —  The  public 
funds  of  a  town,  city,  county  or  village  cannot  be  used  to  reimburse  an 
officer  or  those  claiming  under  him  for  expenses  brought  about  by  his  own 
gross  negligence,  bad  faith,  or  malice  in  the  performance  of  his  publit 
duties,  even  though  the  claim  be  made  that  such  expenses  were  incurred 
for  the  benefit  of  the  municipality.  Thus,  expenses  incurred  by  the  assessors 
of  a  town  in  defending,  without  the  direction  or  resolution  of  the  town  board, 
certiorari  proceedings  instituted  to  review  an  assessment  made  by  such 
assessors,  which,  owing  to  the  gross  negligence,  bad  faith  or  malice  of  the 
assessors,  was  grossly  excessive,  are  not  proper  town  charges,  and  cannot 
be  paid  by  the  town  without  violating  this  section.  Rockefeller  v.  Taylor, 
(1902)    69  App.  Div.  176,  74  N.  Y.  S.  812. 

Vacation  of  final  judgment  in  favor  of  municipality. —  While  claims  against 
a  municipality  that  have  been  adjudged  invalid  on  account  of  some  formal 
defect,  may  be  allowed  against  the  municipality  ( see  infra,  3,  Moral  Obliga- 
tion), a  claim  that  has  been  declared  of  no  validity  on  its  merits  cannot  be  so 
allowed.  Wherefore,  chapter  614  of  the  Laws  of  1899,  which  in  effect  vacates 
a  judgment  upon  the  merits  in  favor  of  a  county  defendant  and  grants  the 
plaintiff  a  new  trial  before  a  referee  to  be  specially  appointed  for  the  purpose 
and  directs  the  levy  of  a  tax  to  pay  any  amount  found  due  him,  is  uncon- 
stitutional and  void,  since  it  is  virtually  a  bestowal  of  a  gratuity  in  viola- 
tion of  this  provision.    "Where  such  final  judgment  is  upon  the  merits  for 
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tlie  legislature  to  vacate  or  disregard  it  and  direct  the  levy  of  a  tax  to  pay  it, 
either  without  a  new  trial  or  with  judgment  upon  it,  would  be  the  bestowal  of 
a  gratuity.  But  where  such  judgment  is  not  upon  the  merits,  but  because 
of  some  defect  in  the  authority  of  the  officers  to  bind  the  municipal  body 
for  which  they  assume  to  act,  and  thus  in  good  conscience  is  not  decisive 
against  the  justice  of  the  claim,  the  legislature  may,  in  order  that  justice 
shall  prevail,  direct  its  re-examination  and  determination,  and,  if  found 
to  be  just,  direct  that  it  be  provided  for  by  taxation."  In  re  Greene,  (1901) 
166  N.  Y.  485,  60  N.  E.  183,  affirming  65  App.  Div.  475,  67  N.  Y.  S.  291. 

Maintenance  of  cemetery  under  private  control. —  A  city  is  not  competent 
to  employ  a  sexton  to  take  care  of  a  public  cemetery  not  owned  by  the  city 
and  not  located  within  its  boundaries.  Tlie  payment  by  the  city  of  a  salary 
to  a  sexton  so  employed  would  be  a  gratuity,  inuring  to  the  sole  benefit  of 
the  sexton  and  the  owners  of  the  cemetery  and  in  no  wise  subservient  of  any 
legitimate  city  purpose.  Holley  v.  Mt.  Vernon,  (1910)  141  App.  Div.  823, 
126  N.  Y.  S.  460. 

Increase  in  wage  of  laborer  on  public  work. —  Statutes  regulating  the 
wages  or  personnel  of  those  employed  on  public  works  are  not  invalid  here- 
under because  of  the  circumstance  that,  either  directly  or  indirectly,  they 
enhance  the  cost  of  municipal  undertakings.  The  enhancement  in  cost  caused 
by  such  regulations  is  not  a  gift  of  municipal  funds.  People  v.  Crane,  (1915) 
214  N.  Y.  154,  108  N.  E.  427,  Ann.  Cas.  1915B  1254,  reversing  165  App.  Div. 
449,  150  N.  Y.  S.  933;  People  v.  Metz,  (1908)  193  N.  Y.  148,  85  N.  E.  1070, 
24  L.  R.  A.  (N.  S.)  201,  reversing  126  App.  Div.  912,  110  N.  Y.  S.  1141; 
Ryan  v.  New  Ydrk,  (1904)  177  N.  Y.  271,  69  N.  E.  599,  affirming  78  App. 
Div.  134,  79  N.  Y.  S.  599.  Thus,  stipulations  under  the  Labor  Law  that 
citizens  only  shall  be  employed  on  the  public  works  of  the  state  is  not  in 
violation  of  the  spirit  of  this  section  on  the  theory  that  discrimination 
between  eitizens  and  aliens  may  increase  the  cost  of  public  works  by  limiting 
the  supply  of  labor.  "The  money  that  goes  to  laborers  on  public  works 
is  not  given  or  loaned  in  aid  of  individuals  within  the  meaning  of  these 
provisions.  It  is  paid  for  service  rendered.  That  is  the  direct  and  primary 
purpose  of  the  payment.  The  primary  and  direct  purpose  being  legal,  the 
paymert  does  not  become  illegal  because  a  collateral  and  secondary  purpose 
may  be  to  protect  a  large  class  of  the  community  against  the  peril  of  pauper- 
ism. In  the  long  run,  the  payment  may  be  found  to  have  lessened  the  public 
burdens  rather  than  to  have  increased  them."  People  v.  Crane,  supra. 
The  decisions  in  that  case,  and  People  v.  Metz,  supra,  are  based  on  an 
amendment  to  section  I  of  article  12  of  the  constitution  giving  the  legis- 
lature the  power  to  regulate  the  wages  and  hours  of  work  of  those  engaged 
on  public  works.  The  decisions,  too,  overruled  People  v.  Grout,  (1904) 
179  N.  Y.  417,  72  N.  E.  464,  1  Ann.  Cas.  39,  reversmg  96  App.  Div.  607,  89 
N.  Y.  S.  1113;  People  v.  Coler,  (1901)  166  N.  Y.  144,  59  N.  E.  776,  and 
People  V.  Coler,  (1901)  166  N.  Y.  1,  59  N.  E.  716,  mem.,  82  A.  S.  R.  605, 
62  L.  R.  A.  814,  wherein  a  different  doctrine  is  enunciated. 

Defrayal  of  expense  incident  to  prosecution  of  officer. —  The  reas<mable 
expense  of  residents  of  a  county  in  employing  counsel  to  prosecute  before 
the  governor  a  proceeding  voluntarily  brought  by  them  for  the  removal  from 
office  of  a  county  officer  upon  the  ground  that  he  was  unfit  to  discharge  his 
duties,  is  an  expense  for  a  county  purpose,  and  as  such  may  be  paid  by  the 
county.    People  v.  Onondaga  Coimty,  ( 1914)  164  App.  Div.  89, 149  N".  Y.  S.  672. 

Defense  of  prisoner  under  capital  charge. —  Section  308  of  the  Code  of 
Criminal  Procedure,  which  authorizes  the  payment,  out  of  the  funds  of  a 
county,  of  not  more  than  $500  to  an  attorney  assigned  to  defend  a  person 
accused  of  a  capital  offense  does  not  violate  this  section.  "  It  being  the  policy 
of  the  law  .  .  .  not  to  permit  a  human  life  to  be  taken,  unless  the  offense 
which  forfeits  the  life  is  established  after  a  due  trial,  it  necessarily  follows 
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that  tlie  state  is  burdened  witb  the  responsibility  and  duty  of  conducting 
such  trial,  and  money  appropriated  therefor  is  necessarily  appropriated  for 
a  public  purpose,  and  there  can  be  no  difference  in  principle  between  author- 
ized expenditure  of  money  for  such  purpose  by  the  public  prosecutor  and 
the  appropriation  of  it  by  the  legislature  in  order  to  secure  to  the  defendant 
a  fair  trial/'    People  v.  Grout,  (1903)   87  App.  Div.  193,  84  N.  Y.  S.  97. 

Imposition  on  town  of  liability  for  defects  in  highway. —  A  statute 
(ch.  700,  Laws  of  1881),  providing  that  "the  several  towns  in  this  state 
shall  be  liable  to  any  person  suffering  the  same,  for  all  damages  to  person 
or  property  by  reason  of  defective  highways  or  bridges  in  such  town,  in 
cases  in  which  the  commissioner  or  commissioners  of  highways  of  said 
towns  are  now  by  law  liable  therefor,  instead  of  such  commissioner  or  coin- 
missioners  of  highways,"  does  not  effect  a  gift  of  the  money  or  property 
of  the  towns  in  aid  of  an  individual  and  hence  is  not  obnoxious  to  this 
section.  Bidwellv.  Murray,  (1886)  40  Hun  190.  See  also  Taylor  v.  Con- 
stable, (1891)  61  Hun  622,  mem.,  15  N.  Y.  S.  795,  affirmed  (1892)  131 
N.  Y.  597,  30  N.  E.  63. 

Gratitude  or  charity  as  justification  of  gift. —  The  rule  formerly  prevailed 
that  considerations  of  gratitude  or  charity  constituted  a  sufficient  cause  for 
the  appropriation  of  municipal  funds  to  private  purposes.  That  rule  was 
abrogated,  however,  by  the  adoption  of  this  provision  in  1874,  and  it  is 
now  well  settled  that  a  gift  of  the  money  or  property  of  a  municipal  cor- 
poration can  never  be  justified  on  the  ground  of  gratitude  or  on  the  ground 
of  charity,  except  in  certain  specified  cases  provided  for  by  the  constitu- 
tion. Stemmler  v.  New  York,  (1904)  179  N.  Y.  473,  72  N.  E.  581,  affirm- 
ing 87  App.  Div.  631,  84  N.  Y.  S.  1147;  People  v.  Partridge,  (1902)  172 
N.  Y.  305,  65  N.  E.  1164,  reversing  74  App.  Div.  620,  77  N.  Y.  S.  1137; 
Mahon  v.  Board  of  Education,  (1902)  171  N.  Y.  263,  63  N.  E.  1107,  89 
A.  S.  R.  810,  affirming  68  App.  Div.  154,  74  N.  Y.  S.  172;  Chapman  v. 
New  York,  (1901)  168  N.  Y.  80,  61  N.  E.  108,  85  A.  S.  R.  665,  56  L.  R.  A. 
846,  affirming  57  App.  Div.  583,  68  N.  Y.  S.  1135;  In  re  Greene,  (1901) 
166  N.  Y.  485,  60  N.  E.  183,  affirming  55  App.  Div.  475,  67  N.  Y.  S.  291.* 
See  also  Mt.  Sinai  Hospital  v.  Hyman,  (1904)  92  App.  Div.  270,  87  N.  Y.  S. 
276.  Thus,  chapter  725  of  the  Laws  of  1900,  directing  the  board  of  education 
of  the  city  of  New  York  to  place  certain  persons,  who  had  been  retired  as 
teachers  before  the  establishment  of  the  pension  system  by  chapter  296 
of  the  Laws  of  1894,  on  the  list  of  retired  teachers  entitled  to  receive  as 
annuities  one-half  the  salaries  paid  to  them  while  in  service,  and  to  pay 
to  them  such  annuities  from  the  time  of  their  respective  retirements,  not 
earlier  than  the  enactment  of  the  statute  of  1894,  is  unconstitutional  so 
far  as  it  relates  to  teachers  who  retired  before  the  enactment  of  that  statute, 
it  being  an  appropriation  of  city  moneys  to  persons  who  had  been  employees 
at  a  time  when  no  pension  system  was  provided  by  law.  It  must  be  regarded 
as  making  a  gratuity  or  extra  compensation  to  a  public  servant,  and  is, 
therefore,  within  the  prohibition  of  this  section.  Mahon  v.  Board  of  Educa- 
tion, (1902)  171  N.  Y.  263,  63  N.  E.  1107,  89  A.  S.  R.  810,  affirming  68 
App.  Div.  154,  74  N.  Y.  S.  172.  Similarly  the  provision  of  the  charter  of 
the  city  of  Brooklyn  (Laws  of  1888,  ch.  583,  tit.  11,  §  42),  authorizing  the 
granting  of  a  pension  to  the  widow  of  any  member  of  the  police  force  or 
attache  of  the  police  department  who  shall  have  died  after  ten  years  of 
service  in  the  police  department  of  that  city,  is  void  hereunder  if  construed 
to  have  retroactive  effect  and  to  authorize  the  granting  of  a  pension  to 
the  widow  of  a  policeman  who  had  been  retired  upon  a  pension  after  twenty 
years'  service  and  who  had  died  several  years  before  the  enactment  of  the 
statute.  People  v.  Partridge,  (1902)  172  N.  Y.  305,  65  N.  E.  164,  reversing 
74  App.  Div.  620,  77  N.  Y.  S.  1137. 
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3.  Moral  Obligation. 

Satisfaction  of  moral  obligation  generally. —  While  considerations  of  grati- 
tude or  charity  are  no  longer  a  sufficient  justification  for  appropriations  or 
municipal  funds  (see  supra  p.  503,  Gift) ,  It  is  well  established  that  such  funds 
may  be  devoted  to  the  payment  of  claims  which  are  founded  in  equity  and 
justice,  even  though  by  reason  of  some  technical  defect  they  are  not  enforce- 
able in  law  against  the  municipality.  The  payment  of  claims  of  that  nature 
at  the  direction  of  the  legislature  in  no  wise  contravenes  this  provision. 
People  V.  Pendergast,  (1911)  202  N.  Y.  188,  95  N.  E.  715,  affirming  143 
Ap5.  Div.  935,  128  N.  Y.  S.  1139;  In  re  Borup,  (1905)  182  N.  Y.  222,  74 
N.  E.  838,  108  A.  S.  R.  796,  affirming  102  App.  Div.  262,  92  N.  Y.  S.  624; 
In  re  Greene,  (1901)  166  N.  Y.  485,  60  N.  E.  183,  affirming  55  App.  Div. 
475,  67  N.  Y.  S.  291;  Wrought-Iron  Bridge  Co.  v.  Attica,  (1890)  119  N.  Y. 
204,  23  N.  E.  642,  affirming  49  Hun  513,  2  N.  Y.  S.  359;  People  v.  Pren- 
dergast,  (1911)  144  App.  Div.  308,  128  N.  Y.  S.  1082;  People  v.  Metz,  (1907) 
120  App.  Div.  565,  104  K  Y.  S.  1115;  Syracuse  v.  Hubbard,  (1901)  64 
App.  Div.  587,  72  N.  Y.  S.  802;  Bush  v.  Orange  County,  (1896)  10  App. 
Div.  642,  42  N.  Y.  S.  417,  affirmed  (1899)  159  N.  Y.  212,  53  N.  E.  1121, 
70  A.  S.  R.  538,  45  L.  R.  A.  556.  See  also  Lehigh  Val.  R.  Co.  v.  Canal 
Board,  (1912)  204  N.  Y.  471,  97  N.  E.  964,  Ann  Cas.  1913C  1228,  affirming 
146  App.  Div.  151,  130  N.  Y.  S.  978;  People  v.  Board  of  Education,  (1908) 
126  App.  Div.  414,  110  N.  Y.  S.  769,  affirming  (1908)  193  N.  Y.  601,  86 
N.  E.  1130;  Mt.  Sinai  Hospital  v.  Hyman,  ( 1904)  92  App.  Div.  270,  87  N.  Y.  S. 
276;  Matter  of  Jensen,  (1899)  44  App.  Div.  509,  60  N.  Y.  S.  933;  Matter  of 
Straus,  (1899)  44  App.  Div.  425,  61  N.  Y.  S.  37;  Guest  v.  Brooklyn,  (1876) 
8  Hun  97,  affirmed  (1877)  69  N.  Y.  506.  See  Art.  3,  §§  19,  20,  and  Art.  8, 
§  9,  as  to  validation  of  a  moral  claim.  "It  is  well  settled  that  a  statute 
authorizing  the  payment  by  municipal  corporations  of  claims  founded  in 
justice  and  supported  by  a  moral  obligation  does  not  conflict  with  this  pro- 
vision of  the  constitution.''  People  v.  Prendergast,  (1911)  202  N.  Y.  188, 
95  N.  E.  715,  affirming  143  App.  Div.  935,  128  N.  Y.  S.  1139.  Thus,  chapter 
440  of  the  Laws  of  1906,  including  veteran  firemen's  associations  among  the 
charitable  organizations  exempt  from  water  rates  under  chapter  696  of  the 
Laws  of  1887,  does  not  offend  this  provision.  A  municipality  is  not  precluded 
hereunder  from  fulfilling  honorable  obligations  founded  upon  a  public  service 
rendered.  People  v.  Metz,  (1907)  120  App.  Div.  565,  104  N.  Y.  S.  1116.  See 
also  Exempt  Firemen's  Benev.  Fund  v.  Roome,  (1883)  93  N.  Y.  313,  45  Am. 
Rep.  217,  affirming  29  Hun  391. 

Defense  of  officer  against  charges  of  official  misconduct. —  In  the  absence 
of  statute  no  duty,  legal  or  moral,  rests  upon  a  municipality  to  defend 
its  officers  against  charges  of  official  misconduct.  Wherefore,  a  statute 
(ch.  700,  Laws  of  1899),  authorizing  a  city  to  reimburse  its  officers  for 
the  sums  expended  by  them  prior  to  the  passage  of  the  act  in  success- 
fully defending  themselves  against  charges  of  official  misconduct,  is  void 
hereunder.  Chapman  v.  New  York,  (1901)  168  N.  Y.  80,  61  N.  E.  108,  85 
A.  S.  R.  665,  56  L.  R.  A.  846,  affirming  57  App.  Div.  583,  68  N.  Y.  S.  1135; 
Matter  of  Jensen,  (1899)  44  App.  Div.  509,  60  N.  Y.  S.  933;  Matter  of 
Straus,  ( 1899)  44  App.  Div.  425,  61  K.  Y.  S.  37.  The  legislature  is,  however, 
competent  to  provide  that  the  expenses  incurred  by  the  officers  of  a  munici- 
pality successfully  defending  themselves  against  charge  of  official  miscon- 
duct brought  after  the  passage  of  the  act,  shall  be  reimbursed  them  by 
the  municipality.  Deuel  v.  Gaynor,  (1910)  141  App.  Div.  630,  126  N.  Y.  S. 
112;  Kane  v.  McClellan,  (1905)  110  App.  Div.  44,  96  N.  Y.  S.  806.  See 
also  Matter  of  Jensen,  (1899)   44  App.  Div.  509,  60  N.  Y.  S.  933. 

Compensation  for  change  of  street  grade. —  The  legislature  is  competent  to 
impose  on  a  municipality  liability  for  the  damage  done  abutting  property 
by  a  change  in  the  grade  of  a  street,  although  at  the  time  the  change  was 
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effected  no  liability  attached  for  injuries  caused  thereby.  People  v.  Pren- 
dergast,  (1911)  202  N.  Y.  188,  95  N.  E.  715,  affirming  143  App.  Div.  935, 
128  N.  y.  S.  1139;  In  re  Borup,  (1905)  182  N.  Y.  222,  74  N.  E.  838,  108 
A.  S.  R.  796,  affirming;  102  App.  Div.  262,  92  N.  Y.  S.  624.  "  The  payment 
of  compensation  by  the  town  to  the  property  owners  ...  is  in  no  proper 
MDse  a  gift  or  gratuity  of  either  the  money  or  property  of  the  town,  or  a 
loan  of  its  money  or  credit  to  an  individual.  It  is  simply  a  method  which 
the  l^islature  adopted  to  repair  an  injury  to  an  individual  inflicted  by 
the  town  imder  the  authority  of  law,  and  the  mere  fact  that  the  injury 
was  suffered  at  a  time  when  the  property  owner  was  without  remedy  could 
not  prevent  the  law-making  power  from  providing  a  remedy  afterwards. 
There  is  no  provision  of  the  constitution  that  restricts  the  legislature  from 
providing  for  the  payment  by  a  municipality  of  claims  against  it  that  are 
founded  in  equity  and  justice  and  which  could  have  been  authorized  origi- 
nally. The  claim  in  question  is  of  that  character."  In  re  Borup,  supra. 
But  it  is  not  competent  for  the  legislature  to  allow  compensation  for  inju- 
ries occasioned  by  a  change  in  street  grade  to  one  who  did  not  acquire  the 
property  injured  until  after  the  change  in  grade  was  effected.  See  supra, 
p.  503,  Gift. 

Vacation  of  final  judgment  in  favor  of  county. —  While  the  allowance 
against  a  municipality  of  a  claim  which  has  been  adjudged  invalid  on  its 
merits  would  be  a  gratuity  and  is  therefore  within  the  prohibition  of  this  pro- 
Tision  (see  supra,  p.  503,  (Hft),  claims  adjudged  invalid  on  account  of  some 
matter  of  form,  if  in  themselves  just,  may  properly  be  allowed.  Thus,  where 
a  judgment  in  favor  of  a  city  in  an  action  against  it  is  not  upon  the  merits, 
but  is  rendered  on  formal  considerations,  and  hence  in  good  conscience  is 
not  decisive  against  the  justice  of  the  claim  made  therein,  the  legislature 
may  direct  a  re-examination  of  such  claim  and,  if  fovmd  to  be  just,  direct 
that  payment  thereof  be  provided  for  by  taxation.  Accordingly,  since  sec- 
tion 246  of  the  Greater  New  York  charter,  providing  that  the  board  of  esti- 
mate and  apportionment  may  inquire  into  and  determine  any  claim  against 
the  city  which  has  been  certified  to  it  by  the  comptroller  as  an  illegal  or 
invalid  claim  against  the  city,  confers  on  the  comptroller  a  discretionary 
power  to  investigate  and  to  certify  to  the  above-mentioned  board  only 
claims  which  have  been  adjudged  invalid  on  account  of  some  formal  defect, 
that  section  does  no  violence  to  these  provisions.  People  v.  Prendergast, 
(1911)    144  App.  Div.  308,  128  N.  Y.  S.  1082. 

Pasrments  to  men  drafted  in  civil  war. —  Chapter  664  of  the  Laws  of  1892, 
which  purports  to  authorize  the  supervisors  of  the  several  counties,  upon 
a  petition  of  a  majority  of  the  taxpayers  of  the  county  or  of  a  city  or  town, 
to  raise  by  ordinary  taxation  the  money  needed  to  pay  any  drafted  man 
who  served  personally  in  the  civil  war,  or  furnished  a  substitute,  or  paid 
commutation  money,  or  to  the  heirs  of  any  such  man,  the  sum  of  $300,  with 
interest,  is  in  violation  of  this  provision.  No  obligation,  legal  or  moral, 
rests  upon  any  county,  city,  or  town  to  make  such  a  payment.  Bush  v. 
Orange  County,  (1899)  169  N.  Y.  212,  53  N.  E.  1121,  70  A.  S.  R.  538,  45 
L.  R.  A.  556,  affirming  10  App.  Div.  542,  42  N.  Y.  S.  417. 

Payment  of  salary  to  both  de  jure  and  de  facto  officer. —  A  municipality 
which  has  paid  a  de  facto  officer  who  has  performed  the  functions  of  an 
office  the  salary  attached  thereto,  is  not  liable,  legally  or  morally,  to  pay 
Buch  salary  again  to  one  who  is  subsequently  adjudged  to  be  the  lawful 
incumbent  of  the  office  but  who  has  rendered  no  service  therein;  the  remedy 
of  the  latter  is  an  action  for  damages  against  the  usurper.  Consequently, 
a  statute  directing  the  municipality  to  pay  to  a  de  jure  officer  the  salary 
of  the  office  for  the  term  served  by  the  de  facto  officer,  is  unconstitutional 
within  this  section  where  the  city  has  already  paid  to  the  latter  the  salary 
for  that  term.  Stemmler  v.  New  York,  (1904)  179  N.  Y.  473,  72  N.  E.  581, 
affirming  87  App.  Div.  631,  84  N.  Y.  S.  1147. 
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III.    Iia)EBTEDNESS  FOR   GoUNTY,    CiTY,   ToWN,   OB  VlLLAaB 

PUBPOSE. 

1.  Municipal  Purpose  Oenerally, 

Effect  of  legislative  declaration  as  to  nature  of  purpose. —  "  The  legislature 
when  legislating  in  view  of  this  constitutional  limitation,  must  determine 
in  the  first  instance  what  is  a  municipal  purpose.  Its  decision  is  not  how- 
ever final.  When  its  act  is  challenged  as  in  conflict  with  this  constitutional 
limitation,  the  courts  must  determine  whether  debt  is  authorized  to  be 
incurred  for  a  purpose  not  municipal.  But  as  the  dividing  line  between  what 
is  a  municipal  purpose,  and  what  is  not,  is  in  many  cases  shadowy  and 
uncertain,  great  weight  should  be  given  by  the  courts  to  the  legislative 
determination,  and  its  action  should  not  be  annulled  unless  the  purpose 
appears  clearly  to  be  one  not  authorized."  People  v.  Kelly,  (1897)  76 
N.  Y.  475.  To  the  same  effect,  Horton  v.  Andrus,  (1908)  191  N.  Y.  231,  83 
N.  E.  1120,  affirming  121  App.  Div.  918,  106  N.  Y.  S.  1131;  Parsons  v. 
Van  Wyck,  (1900)  56  App.  Div.  329,  67  N.  Y.  S.  1054. 

Test  of  municipal  purpose. — "  The  courts  have  found  it  difficult  to  define 
a  county,  city,  town  or  village  purpose,  and  have,  as  a  rule,  proceeded  by 
the  process  of  exclusion."  Chapman  v.  New  York,  (1901)  168  N".  Y.  80, 
61  N.  E.  108,  85  A.  S.  R.  665,  56  L.  R.  A.  846,  affirming  57  App.  Div. 
583,  68  N.  Y.  S.  1135.  To  the  same  effect,  siee  In  re  New  York,  (1885) 
99  N.  Y.  569,  2  N.  E.  642,  affirming  34  Hun  441;  People  v.  Kelly, 
(1879)  76  N.  Y.  475;  People  v.  Prendergast,  (1911)  144  App.  Div.  308, 
128  N.  Y.  S.  1082;  Parsons  v.  Van  Wyck,  (1900)  56  App.  Div.  329, 
67  N.  Y.  S.  1054.  Generally,  however,  "  the  purpose  must  be  neces- 
sary for  the  common  good  and  general  welfare  of  the  people  of  the  munici- 
pality, sanctioned  by  its  citizens,  public  in  character  and  authorized  by 
the  legislature."  Sim  Printing,  etc.,  Ass*n  v.  New  York,  (1897)  152  N.  Y. 
257,  46  N.  E.  499,  37  L.  R.  A.  788,  affirming  8  App.  Div.  230,  40  N.  Y.  S. 
607;  quoted  in  Stemmler  v.  New  York,  (1904)  179  N.  Y.  473,  72  N.  E.  581, 
affirming  87  App.  Div.  631,  84  N.  Y.  S.  1147;  Chapman  v.  New  York, 
(1901)  168  N.  Y.  80,  61  N.  E.  108,  85  A.  S.  R.  665,  56  L.  R.  A.  846,  affirm- 
ing 57  App.  Div.  583,  68  N.  Y.  S.  1135;  Parsons  v.  Van  Wyck,  (1900)  56 
App.  Div.  329,  67  N.  Y.  S.  1054;  Matter  of  Jensen,  (1899)  44  App.  Div.  509, 
60  N.  Y.  S.  933.  More  specifically,  it  has  been  said  that  a  municipal  pur- 
pose must  be  primarily  the  benefit,  use,  or  convenience  of  a  municipality  as 
distinguished  from  that  of  the  outside  public  and  that  it  must  be  within 
the  ordinary  range  of  municipal  action.  In  re  New  York,  (1885)  99  N.  Y. 
669,  2  N.  E.  642,  affirming  34  Hun  441;  Sun  Printing,  etc.,  Ass'n  v.  New 
York,  (1896)  8  App.  Div.  230,  40  N.  Y.  S.  607,  affirmed  (1897)  152  N.  Y. 
257,  46  N.  E.  499,  37  L.  R.  A.  788;  Swikehard  v.  Michels,  (1894)  81  Hun 
325,  29  N.  Y.  S.  777,  30  N.  Y.  S.  1135,  affirmed  (1895)  144  N.  Y.  684,  39 
N.  E.  859.  Again,  the  purpose  cannot  be  characterized  as  municipal  unless 
it  affects  the  municipality  in  its  corporate  or  governmental  capacity.  One 
that  affects  merely  the  general  welfare  of  individual  members  of  the  munici- 
pality is  not  a  municipal  purpose.  "Undoubtedly  the  well  being  and  pros- 
perity of  every  individual  meml)er  of  the  community  is  of  interest  to  the 
whole  community,  for  the  community  is  but  the  aggregation  of  its  individual 
members.  But  the  political  corporation  that  represents  the  community, 
such  as  a  city  or  village,  represents  only  the  corporate  and  governmental 
aspect  of  the  community.  Thus,  while  the  legislature,  except  as  restrained, 
by  constitutional  provisions,  has  plenary  power  over  municipal  corpora- 
tions, its  power  over  the  individual  citizen  of  the  corporation  is  limited  to 
the  regulation  of  such  subjects  as  fall  with  In  the  exercise  of  the  police 
power.    There  is,  therefore,  a  clear  distinctior  between  what  may  be  termed 
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*  public  interests/  in  the  broadest  sense  of  that  term  and  the  corporate 
interest  of  the  mimicipality,  and  it  is  a  corporate  or  governmental  purpose 
alone  (not  merely  a  proprietary  one)  which  is  a  city  or  village  purpose 
within  the  meaning  of  the  constitution."  Thus,  the  maintenance  of  pri- 
vate highways  is  not  a  village  purpose  though  the  highways  are  used  by 
the  public  and  their  maintenance  inures  to  the  benefit  of  a  large  portion 
of  the  inhabitants  of  the  village.  Smith  v.  Smythe,  (1910)  197  N".  Y.  457, 
90  N.  E.  1121,  35  L.  R.  A.  (N.  S.)  524,  reversing  132  App.  Div.  71,  116 
N.  Y.  S.  1071. 

E^ect  of  mode  of  perfonnance.— Whether  a  project  is  legitimately  a 
municipal  purpose  is  determined  by  the  nature  of  the  project  and  not  by 
the  mode  prescribed  for  its  performance.  Wherefore  an  undertaking  is 
not  deprived  of  its  character  as  a  city  purpose  by  reason  of  the  fact  that 
the  commissioners  intrusted  with  its  performance  are  appointed  by  the 
legislature  and  not  by  municipal  authorities.  Sim  Printing,  etc.,  Ass'n  v. 
New  York,  (1896)  8  App.  Div.  230,  40  N.  Y.  S.  607,  affirmed  (1897)  152 
N.  Y.  257,  46  N.  E.  499,  37  L.  R.  A.  788. 

Anticipation  of  future  municipal  needs. —  A  municipal  purpose  should  often 
be  planned  and  executed  with  reference  as  well  to  the  future  as  the  present 
needs  of  the  corporation,  in  re  New  York,  (1885)  99  N.  Y.  569,  2  N.  E. 
642,  affirming  34  Hun  441;  Swikehard  v.  Michels,  (1894)  81  Hun  325,  29 
N.  Y.  S.  777,  30  N.  Y.  S.  1136,  affirmed    (1895)   144  N.  Y.  684,  39  N.  E.  859. 

Undertaking  outside  of  corporate  limits  as  municipal  purpose. —  An  under- 
taking otherwise  properly  a  county,  city,  village  or  town  purpose  is  not 
necessarily  despoiled  of  its  character  as  such  by  the  fact  that  its  execution 
lies  beyond  the  limits  of  the  corporation  concerned.  On  the  contrary  any 
venture  within  the  ordinary  range  of  corporate  activity  is  a  "purpose"  of 
that  corporation  within  the  meaning  of  this  section  if,  in  view  of  all  the 
circumstances,  it  is  clearly  designed  for  the  use  and  convenience  of  the 
corporation  and  inures  primarily  to  its  benefit,  even  though  it  should  lie 
beyond  the  corporate  limits  when  consummated.  In  re  New  York,  (1885) 
99  N.  Y.  569,  2  N.  E.  642,  affirming  34  Hun  441;  People  v.  Kelly,  (1879) 
76  N.  Y.  475.  Thus,  an  act  (ch.  522,  Laws  of  1884),  authorizing  the  city  of 
New  York  to  incur  a  debt  for  the  purchase  of  lands  to  be  used  as  public 
parks,  is  valid  though  it  directed  the  purchase  of  lands  lying  beyond  the 
city  limits.  In  re  New  York,  supra.  Similarly,  a  statute  (ch.  300,  Laws 
of  1875),  providing  for  the  construction  of  a  bridge  across  the  East  river 
at  the  expense  of  the  cities  of  New  York  and  Brooklyn,  is  not  unconstitu- 
tional hereunder.    People  v.  Kelly>  supra. 

Maintenance  of  municipality.^  The  maintenance  of  a  municipality  as  a 
political  organization  is  clearly  a  municipal  purpose.  Accordingly,  an  act 
(ch.  429,  Laws  of  1907),  making  provision  for  the  compensation  of  certain 
employees  of  New  York  city  and  authorizing  the  issue  of  revenue  bonds  to 
secure  funds  therefor,  does  not  violate  this  section.  No  indebtedness  is 
thereby  incurred  within  the  meaning  of  the  constitution,  for  the  local  sala- 
ries required  to  be  paid  are  merely  part  of  the  expenses  of  government,  and 
the  necessary  money  is  raised  by  taxation,  the  same  as  for  the  other  gov- 
ernmental agencies.  Gubner-  v.  McClellan,  (1909)  130  App.  Div.  716,  115 
N.  Y.  S.  765. 

Compromise  of  claim. —  This  section  "does  not  deprive  municipalities  of 
the  right  to  compromise  a  claim  which  they  dispute,  but  which  in  the  end 
they  deem  it  wise  and  prudent  to  acknowledge  in  part  and  pay  as  acknowl- 
edged; and  which  might,  by  judicial  decision,  but  for  the  compromise, 
become  a  charge  upon  them  to  its  full  extent."  It  follows  that  a  munici- 
pality may  constitutionally  make  provision  for  the  payment  of  a  compro- 
mised claim.  Wherefore,  an  act  (ch.  76,  Laws  of  1878),  permitting  municipal 
corporations  to  refund  their  bonded  indebtedness  by  the  issue  of  bonds 
bearing  a  lower  rate  of  interest  than  those  refunded,  is  not  unconstitu- 
tional although  it  allows  the  refund  in  the  manner  prescribed  of  bonds  of 
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questionable  validity.  The  act  leaves  the  municipalities  "to  determine 
whether  they  will  stand  upon  the  law  and  take  its  award  at  the  end;  or 
whether,  doubtful  of'  the  l^al  result,  and  imwilling  to  face  its  peril,  or 
impressed  with  the  justice  and  wisdom  of  preserving  untainted  the  municipal 
credit,  they  will  avail  themselves  of  the  statutory  provision,  and  by  a  ccmi- 
venient  compromise,  lessen  the  interest  burden,  and  perhaps  extend  the  period 
of  credit."     Hills  v.  Peekskill  Sav.  Bank,  (1886)  101  N.  Y.  490,  5  N.  E.  327. 

Defense  of  officer  charged  with  official  misconduct. —  The  payment  from  the 
funds  of  a  county  or  city  of  the  full  expenses  incurred  by  a  police  officer 
in  successfully  defending  charges  preferred  against  him  for  official  mis- 
conduct would  constitute  their  application  to  an  individual  and  not  to  a 
city  or  a  coimty  purpose,  if  at  the  time  such  expenses  were  incurred,  there 
was  no  statutory  provision  for  their  assumption  by  the  city  or  county. 
Hence,  chapter  700,  Laws  of  1899,  so  far  as  it  attempts  to  create  an  indebt- 
edness therefor,  violates  this  provision.  "It  is  not  the  duty  of  the  public 
to  defend  or  aid  in  the  defense  of  one  charged  with  official  misconduct. 
The  history  of  morals  or  jurisprudence  recognizes  no  such  obligation.  Whoi 
a  citizen  accepts  a  public  office  he  assumes  the  risk  of  defending  himself 
against  unfounded  accusations  at  his  own  expense.  Whoever  lives  in  a 
country  governed  by  law  assumes  the  risk  of  having  to  defend  himself 
without  aid  from  the  public,  against  even  unjust  attempts  to  enforce  the 
law,  the  same  as  he  assumes  the  burden  of  taxation.  ...  It  is  'a  part  of 
the  price  he  pays  for  the  protective  influence  of  our  institutions  of  gov- 
ernment.' Asking  for  aid  to  pay  the  expenses  of  a  defense  already  made 
from  one's  own  resources,  is  like  asking  for  aid  in  the  payment  of  taxes 
or  the  discharge  of  any  public  burden.  It  is  not  a  city  or  county  purpose, 
but  a  mere  gift."  Chapman  v.  New  York,  (1901)  168  N.  Y.  80,  61  N.  E. 
108,  85  A.  S.  R.  665,  56  L.  R.  A.  846.  affirming  57  App.  Div.  583,  68  N.  Y.  S. 
1136;  Matter  of  Jensen,  (1899)  44  App.  Div.  609,  60  N.  Y.  S.  933;  Matter 
of  Straus,  (1899)  44  App.  Div.  425,  61  N.  Y.  S.  37.  The  legislature  is, 
however,  compet^it  to  provide  that  the  expenses  incurred  by  the  officers 
of  a  municipality  in  successfully  defending  themselves  against  charges  of 
official  misconduct,  brought  after  the  passage  of  the  act,  shall  be  reim- 
bursed them  by  the  municipalities.  The  conditional  promise  to  reimburse 
contained  in  such  a  statute,  may  be  regarded  as  a  part  of  the  compensation 
which  the  municipality  stipulates  the  officers  shall  receive  in  return  for  the 
services  to  be  rendered  by  them.  Thus,  section  231  of  the  charter  of  the 
city  of  Greater  New  York,  as  amended  by  chapter  466  of  the  Laws  of  1901, 
which  provides  in  substance  that  the  board  of  estimate  and  apportionment 
shall  audit  and  allow  the  reasonable  costs,  counsel  fees,  and  expenses  of 
certain  city  officers  incurred  in  defending  proceedings  to  remove  them 
from  office  or  in  defending  criminal  prosecutions  on  a  charge  of  official 
misconduct,  is  not  imconstitutional  in  so  far  as  it  is  not  retroactive.  Deuel 
V.  Gaynor,  (1910)  141  App.  Div.  630,  126  N.  Y.  S.  112;  Kane  v.  McClellan, 
(1905)  110  App.  Div.  44,  96  N.  Y.  S.  806.  See  also  Matter  of  Jensen,  (1899) 
44  App.  Div.  509,  60  N.  Y.  S.  933. 

Pa3rment  of  salary  to  both  de  jure  and  de  facto  officers. —  Where  a  munici- 
pality has  paid  a  de  facto  officer,  who  has  performed  the  functions  of  an 
office,  the  salary  attached  thereto,  the  payment  of  that  salary  to  one  who 
is  subsequently  adjudged  the  lft.wful  incumbent  of  the  office,  but  who  has 
performed  no  services  therein,  is  not  a  municipal  purpose.  Stemmler  v. 
New  York,  (1904)  179  N.  Y.  473,  72  N.  E.  681,  affirming  87  App.  Div. 
631,  84  N.  Y.  S.  1147.  See  further  as  to  this  point,  supra,  3,  Moral  Ohligaiion. 

Payment  to  men  drafted  in  civil  war. —  The  action  of  town  authorities  in 
recognizing  as  valid  certain  claims  flled  under  chapter  664  of  the  Laws  of 
1892,  which  purports  to  authorize  a  county  board  of  supervisors,  upon  a 
petition  of  a  majority  of  the  taxpayers  of  the  county  or  of  a  city  or  town 
therein,  to  raise  by  ordinary  taxation  the  money  needed  to  pay  any  drafted 
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man  who  served  personally  in  the  civil  war,  or  furnished  a  substitute,  or 
paid  commutation  money,  or  to  the  heirs  of  any  such  man,  the  sum  of 
$300,  with  interest  is  unconstitutional  hereunder.  The  payment  of  such 
claims  is  not  a  city,  town,  or  coimty  purpose.  Bush  v.  Orange  County, 
(1899)  169  N.  Y.  212,  63  N.  E.  1121,  70  A.  S.  R.  638,  46  L.  R.  A.  656, 
affirming  10  App.  Div.  642,  42  N.  Y.  S.  417. 

Construction  of  sewer  as  county  purpose. —  The  construction  of  a  sewer 
designed  to  drain  territory  not  included  within  any  of  the  subdivisions  of  a 
county  is  a  purpose  of  that  county.  "  Usually  sewers  are  constructed  by 
cities.  The  reason  for  this,  however,  is  not  that  the  disposition  of  sewage 
is  in  its  character  so  inherently  a  city  or  village  function  that  it  may  not 
be  undertaken  by  the  state  or  by  a  county,  but  that  ordinarily  drainage  dis- 
tricts are  so  small  in  area  as  to  be  included  within  the  territory  of  a  city 
or  village  and  in  a  majority  of  cases  comprise  only  a  portion  of  such  terri- 
tory. It  may  happen,  however,  that  the  contour  of  the  country  is  such  that 
the  drainage  of  a  large  territory,  embracing  within  its  limits  several  cities, 
towns  and  villages,  must  obtain  a  single  common  outlet."  Thus,  a  statute 
(ch.  646,  Laws  of  1906)  authorizing  the  construction  of  a  sanitary  sewer  to 
drain  certain  territory  within  Westchester  county  including  four  towns,  one 
city,  and  a  part  of  another  city,  is  not  unconstitutional  in  directing  the  issue 
of  bonds  by  the  county  to  raise  fimds  to  defray  the  expense  of  such  con- 
struction. Horton  v.  Andrus,  (1908)  191  N.  Y.  231,  83  N.  E.  1120,  affirming 
121  App.  Div.  918,  106  N.  Y.  S.  1131. 


2.  CUy  Purpose. 

Sale  of  property. —  Since  a  city  may  effect  a  sale  of  property  for  which 
it  has  no  use  without  violating  in  any  respect  the  prohibition  against  the 
gift  of  city  money  or  property  to  an  individual  or  corporation,  obligations 
necessarily  incurred  in  making  the  sale  are  for  a  city  purpose.  Simson 
V.  Parker,  (1907)  190  N.  Y.  19,  82  N.  E.  732,  reversing  113  App.  Div.  888, 
98  N.  Y.  S.  1114. 

Water  system;  sewer. —  The  construction  of  a  city  water  supply  is  a  city 
purpose  for  which  indebtedness  may  be  incurred.  People  v.  Prendergast, 
(1911)  144  App.  Div.  308,  128  N.  Y.  S.  1082.  Similarly,  the  construction 
of  a  sewer  to  drain  a  city  is  a  purpose  of  that  city  although  the  sewer  also 
benefits  property  outside  of  the  corporate  limits  of  the  city.  Swikehard  v. 
Michels,  (1894)  81  Hun  325,  29  N.  Y.  777,  30  N.  Y.  S.  1136,  affirmed 
(1895)   144  N.  Y.  684,  39  N.  E.  859. 

Park. —  The  acquisition  and  maintenance  of  a  park  is  a  city  purpose. 
In  re  New  York,   (1885)   99  N.  Y.  569,  2  N.  E.  642,  affirming  34  Hun  441. 

Electric  light  system. — "  The  lighting  of  the  streets  and  public  places  is 
one  of  the  duties  devolving  upon  the  municipal  government,  and  is  a  city 
purpose  within  the  provisions  of  the  constitution."  Furthermore,  "light 
in  dwellings  is  as  important  and  essential  as  upon  the  streets,  and  promotes 
the  general  comfort,  safety  and  welfare  of  the  inhabitants;  and  when  it  is 
supplied  in  connection  with  that  which  is  furnished  by  the  municipality, 
under  its  duty  to  the  public,  we  think  it  may  be  regarded  as  an  incident 
thereto,  and  one  of  the  purposes  for  which  the  municipality  may  properly 
contract."     Hequembourg  v.  Dunkirk,    (1888)    49  Hun  550,  2  N.  Y.  S.  447. 

Railroad. —  The  construction  of  a  common  highway  is  admittedly  a  "city 
purpose,"  and  a  railroad  being  essentially  a  common  highway,  the  con- 
struction of  a  city  railroad  is  a  "city  purpose."  Wherefore  the  Rapid 
Transit  Acts  authorizing  cities  of  over  one  million  inhabitants  to  incur 
indebtedness  for  the  construction  of  a  railroad  to  be  owned  by  the  city  and 
to  be  deemed  a  public  highway,  is  valid.  Sun  Printing,  etc.,  Ass'n  v.  New 
York,  (1897)   162  N.  Y.  257,  46  N.  E.  499,  37  L.  R.  A.  788,  affirmmg  8  App. 
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Div.  230,  40  N.  Y.  S.  607.  See  also  Admiral  Realty  Co.  v.  New  York,  (1912) 
206  N.  Y.  110,  99  N.  E.  241,  Ann.  Cas.  1914A  1054,  affirming  151  App.  Div. 
888,  135  N.  Y.  S.  1097.  Apparently,  however,  an  act  (ch.  554,  Laws  of 
1885),  directing  the  immediate  appropriation  of  city  money  for  the  con- 
struction of  a  railroad  to  be  used  for  experimental  purposes,  is  violative 
of  this  section,  where  the  construction  of  the  railroad  is  contingent  on 
further  action  by  the  legislature  and  no  benefit  is  insured  the  city.  People 
V.  Loew,  (1886)  102  N.  Y.  471,  7  N.  E.  297,  reversing  39  Hun  490.  It  would 
seem,  too,  that  the  purchase  of  lands  for  a  railroad  right  of  way,  freight 
house,  station,  yard,  or  other  terminal  facility  to  be  owned  by  the  railroad 
company  would  not  be  a  city  purpose.  People  v.  Bradley,  (1913)  207  N.  Y. 
592,  101  N.  E.  766,  affirming  155  App.  Div.  882,  139  N.  Y.  S.  1139;  Hanrahan 
V.  Terminal  Station  Commission,  (1912)  152  App.  Div.  349,  136  N.  Y.  S. 
1001,  reversed  on  other  grounds  206  N.  Y.  494. 

Monument. —  The  erection  within  a  city  of  a  momunent  in  conunemoration 
of  a  public  hero  or  heroes  or  of  some  great  event,  is  a  city  purpose.  Accord- 
ingly, a  statute  (ch.  552,  Laws  of  1893)  authorizing  the  city  of  New  York 
to  issue  bonds  to  defray  the  expense  of  erecting  a  monument  in  memory  of 
the  soldiers  and  sailors  of  New  York  who  died  serving  their  country  during 
the  Civil  war,  is  not  unconstitutional  hereunder.  Parsons  v.  Van  Wyck, 
(1900)   66  App.  Div.  329,  67  N.  Y.  S.  1054. 


rV.  Ten  Peb  Cent   Limitation  of  Indebtedness. 
1.  Oenerally. 

Purpose  of  limitation  of  indebtedness. —  The  general  purpose  of  the  pro- 
vision prohibiting  any  county  or  city  from  incurring  indebtedness  exceeding 
in  amount  ten  per  cent,  of  the  assessed  valuation  of  its  real  estate  subject 
to  taxation,  was  to  prevent  those  municipalities  from  improvidently  con- 
tracting debts  for  other  than  ordinary  current  expenses.  "  It  was  to  restrict 
their  borrowing  capacity  and,  thus,  to  minimize  the  mischievous  consequences 
to  the  taxpayers  of  extravagance  in  city  expenditures."  Levy  v.  McClellan, 
(1909)  196  N.  Y.  178,  89  N.  E.  569,  affirming  132  App.  Div.  913,  116  N.  Y.  S. 
1087.  The  more  specific  mischief  to  be  prevented  was  "the  creation  of  an 
excessive  debt  for  local  improvements,  or  public  works,  or  the  loaning  of 
municipal  credit,  so  payable  that  the  burden  should  not  fall  upon  those 
who  contracted  the  obligations,  or  on  their  revenues,  but  on  posterity."  Levy 
V.  McClellan,  (1909)  196  N.  Y.  178,  89  N.  E.  569,  affirming  132  App.  Div. 
913,  116  N.  Y.  S.  1087;  Bank  for  Savings  v.  Grace,  (1886)  102  N.  Y.  313, 
7  N.  E.  162. 

Possible  disregard  of  limitation  as  affecting  validity  of  statute. —  An  act 
permitting  a  city  to  incur  indebtedness  is  not  invalid  under  the  provision 
fixing  the  limitation  of  indebtedness,  merely  because  the  officers  intrusted 
with  its  execution  may  transgress  by  making  contracts  violative  of  that 
limitation  when  the  act  itself  contemplates  nothing  of  the  kind.  Sun  Print- 
ing, etc.,  Ass'n  v.  New  York,  (1896)  8  App.  Div.  230,  40  N.  Y.  S.  607, 
affirmed   (1897)    152  N.  Y.  267,  46  N.  E.  499,  37  L.  R.  A.  788. 

Value  of  real  estate. —  In  determining  the  value  of  the  "  real  estate  "  of  a 
city  for  the  purpose  of  ascertaining  the  relation  of  the  municipal  indebtedness 
thereto,  that  term  must  be  deemed  to  comprehend  all  properties  which  the 
state  makes  taxable  as  such.  At  common  law  franchises  partook  of  the 
nature  of  realty  and  by  the  Tax  Law  special  franchises  are  classified  as 
r«^  estate;  hence  they  are  properly  included  as  part  of  the  real  estate  which 
ga  valued  for  assessment  purposes.  "  These  franchises  could  never  be  classified 
as  personal  property  and  if  a  new  subject  of  taxation,  that  fact  is  of  no 
consequence  in  determining  the  correctness  of  their  classification  as  taxable 
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property.  In  my  opinion,  the  article  of  the  constltutton,  in  the  respect 
under  consideration,  must  be  deemed  to  comprehend  within  the  term  real 
estate  all  properties  which  the  statute  makes  taxable  as  such."  Levy  y. 
McClellan,  (1909)  196  N.  Y.  178,  89  N.  E.  569,  affirmed  132  App.  Div.  913, 
116  N.  Y.  S.  1087;  Kronsbein  v.  Rochester,  (1902)  76  App.  Div.  494,  78 
N.  Y.  S.  813. 

Nature  of  indebtedness  contemplated. —  In  ascertaining  the  limit  of  a  city's 
capacity  to  become  further  indebted,  the  constitutional  provisions  of  this 
section  relating  to  that  subject  may  properly  be  read  ''as  contemplating 
what  may  be  termed  a  permanent,  or  funded,  debt,  for  permanent  improve- 
ments, to  be  paid  by  future  taxation,  and  a  temporary  indebtedness,  created 
to  pay  the  current  expenses  of  administration  and  to  be  liquidated  from  the 
taxes  levied  for  the  year."  Levy  v.  McClellan,  (1909)  196  N.  Y.  178,  89 
N.  E.  569,  affirming  132  App.  Div.  913,  116  N.  Y.  S.  1087. 

Addition  of  city  to  county  debt  and  vice  versa. —  "When  a  county  .  .  . 
desires  to  create  an  additional  debt,  the  ten  per  cent,  limitation  is  not  reached 
until  the  county  debt  equals  ten  per  centum  of  the  valuation  of  all  the  real 
estate  in  the  county,  including,  of  course,  the  real  estate  in  the  city  which 
forms  a  part  of  the  county;  but  in  ascertaining  when  the  limitation  is 
reached  in  such  a  case,  the  debt  of  the  city  cannot  be  charged  against  the 
county  any  more  than  its  proportionate  share  of  the  state  debt  or  the  debt 
of  the  several  towns  within  its  limits.  The  power  of  the  county  or  the  city, 
as  the  case  may  be,  is  restricted  only  by  the  amount  of  its  own  debt,  and  for 
the  purpose  of  creating  a  disability  against  the  one  or  the  other,  the  debts 
of  both  cannot  be  aggregated."  The  foregoing  holding  was  made  with  respect 
to  a  former  provision  of  the  constitution,  prohibiting  a  county  containing 
a  city  of  over  100,000  inhabitants,  or  any  such  city,  from  becoming  indebted 
to  an  amount  exceeding  ten  per  cent,  of  the  assessed  valuation  of  its  real 
estate.  It  would  seem,  however,  to  be  equally  applicable  to  the  present 
provisions.  Adams  v.  East  River  Sav.  Inst.,  (1892)  136  N.  Y.  52,  32  N.  E. 
622,  affirming  66  Hun  145,  20  N.  Y.  S.  12. 


2.  Items  Included  in  Comprdaiion  of  Indebtedness. 

Assessment  bonds. —  Assessment  bonds  issued  by  a  city  to  pay  the  cost  of 
local  improvements  are  issued  upon  the  faith  and  credit  of  the  city  alone 
and,  when  due,  are  its  absolute  and  unqualified  obligations.  Such  bonds 
must,  therefore,  be  included  in  an  estimate  of  the  indebtedness  of  the  city, 
although  the  cost  of  the  improvements  will  be  recouped,  more  or  less,  from 
the  property  benefited.  The  lien  of  the  city  on  the  property  can  be  regarded 
only  as  a  general  asset.  Levy  v.  McClellan,  (1909)  196  N.  Y.  178,  89  N.  E. 
669,  affirming  132  App.  Div.  913,  116  N.  Y.  S.  1087. 

Amount  due  on  property  appropriated  to  public  use. —  The  amoimt  owing 
by  a  city  to  the  owners  of  private  property  taken  for  public  use,  must  be 
included  in  determining  the  total  of  the  city's  debt.  Levy  v.  McClellan, 
(1909)  196  N.  Y.  178,  89  N.  E.  569,  affirming  132  App.  Div.  913,  116  N.  Y.  S. 
1087. 

Water  supply  bonds. —  While  bonds  issued  by  the  city  of  New  York  after 
Jan.  1,  1904,  to  provide  for  the  water  supply,  are,  by  the  terms  of  this  section, 
to  be  excluded  from  an  estimate  of  the  total  indebtedness  of  that  city  for  the 
purpose  of  determining  its  power  to  contract  debts,  this  exclusion  does  not 
include  such  bonds  as  were  issued  after  that  date  to  pay  debts  incurred  prior 
thereto.  Levy  v.  McCleflan,  (1909)  196  N.  Y.  178,  89  N.  E.  569,  affirming 
132  App.  Div.  913,  116  N.  Y.  S.  1087. 

Dock  or  rapid  transit  indebtedness. —  Under  the  provision  that  "  any  indebt- 
edness heretofore  incurred  by  the  city  of  New  York  for  any  rapid  transit  or 
dock  ^vestment  may  be  so  excluded  proportionately  to  the  extent  to  which 
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the  current  net  revenue  received  by  said  city  therefrom  shall  meet  the  interest 
and  amortization  instalments  thereof/'  only  such  bonds  or  obligations  are  to 
be  excluded  as  can  be  paid,  both  principal  and  interest,  with  the  current  net 
revenue  received  by  the  city  from  the  improvements  for  which  they  were 
issued.  Matter  of  New  York,  (1910)  139  App.  Div.  40,  123  N.  Y.  S.  860. 
Outstanding  contract  liabilities  to  be  met  by  bond  issue. — ''  In  ascertaining 
the  margin  of  the  city's  constitutional  debt  limit,  'existing  indebtedness' 
must  be  regarded  as  including  the  city's  liability  upon  contracts  for  public 
improvements,  which  is  intended  to  be  met  from  an  issue  of  bonds."  Thus, 
it  has  been  held  that  outstanding  contracts  made  by  New  York  city  for  public 
improvements  and  involving  $54,000,000,  should  be  included  as  a  portion  of 
that  city's  indebtedness.  Levy  v.  McClellan,  (1909)  196  N.  Y.  178,  89  N.  E. 
569,  affirming  132  App.  Div.  913,  116  N.  Y.  S.  1087.  Delivering,  in  that  case, 
the  opinion  of  the  majority  of  the  court,  Gray,  J.,  said :  "  Why  should  these 
contracts  not  be  regarded  as  constituting  an  indebtedness  of  the  city?  The 
law  presumes  that  the  parties  to  a  contract  will  perform  their  agreements. 
If  the  incurring  of  contractual  obligations  to  pay  for  public  improvements 
does  not  represent  an  indebtedness,  which  is  to  be  taken  into  account  in  ascer- 
taining the  margin  of  the  debt  limit,  the  force  of  the  constitutional  prohibition 
becomes  doubtful.  If  the  provision  applies,  not  to  the  time  of  the  execution 
of  the  contract,  but,  only,  to  the  time  when  payments  become  due,  very  remark- 
able results  may  follow.  To  illustrate :  if,  prior  to  the  time  of  the  completion 
of  a  contract  for  an  extensive  public  improvement,  made  when  the  margin 
of  the  city's  debt  limit,  as  measured  by  an  indebtedness  consisting  in  direct,, 
or  absolute  obligations,  seemed  to  warrant  it,  the  debt  limit  is  reached,  through 
the  issuance  of  bonds  to  meet  payments  upon  other  contracts  subsequently 
made,  but  completed  at  an  earlier  date,  is  the  obligation  of  payment  upon 
the  first  contract  avoided  ?  The  constitutional  provision  is  that '  all  indebted- 
ness in  excess  of  such  limitation,  .  .  .  shall  be  absolutely  void;'  with  an 
exception  which  does  not  apply  to  the  case  supposed.  Can  that '  provision 
be  invoked  by  a  taxpayer  to  defeat  an  obligation  of  the  city,  valid  and  binding 
when  incurred?  I  do  not  think  we  should  agree  to  that.  Then,  may  the 
validity  of  a  contract  obligation  depend  upon  conditions,  as  determined  by 
subsequent  facts  ?  If  contracts  are  binding  when  made,  are  they  to  be  invali- 
dated by  after-occurring  events  in  the  city's  financial  career?  If  the  answer 
is  obvious,  it  is,  at  once,  suggested  to  the  mind  that  the  constitutional  debt 
limitation  does  include  within  its  provision  the  actual,  or  estimated,  indebted- 
ness upon  such  contracts." 

3.  Items  Excluded  in  Computation  of  Indebtedness. 

Bonds  in  anticipation  of  taxes. —  This  section  provides  that  revenue  bonds 
issued  in  anticipation  of  the  collection  of  taxes,  shall  not  be  included  in  a 
computation  of  the  indebtedness  of  a  city  unless  they  have  been  outstanding 
for  more  than  five  years  since  their  issue.  "  It  is  not  essential  to  their 
exception,  under  the  constitutional  provision,  that  these  revenue  bonds  should 
have  been  .issued  during  the  year,  when  the  taxes  became  payable  against 
which  they  are  issued;  provided  that,  when  issued,  they  represented  those 
taxes,  within  the  amount  unpaid  of  the  levy,  and  were  payable  from  the  pro- 
ceeds of  their  collection."  Thus,  revenue  bonds  issued  by  the  city  of  New 
York  by  virtue  of  section  187  of  its  charter,  should  be  excepted,  when  they 
have  not  been  outstanding  five  years  from  issue,  although  they  are  redeemable 
out  of  the  tax  levy  for  the  year  next  succeeding  the  year  of  their  issue. 
Levy  V.  McClellan,  (1909)  196  N.  Y.  178,  89  N.  E.  569,  affirming  132  App. 
Div.  913,  116  N.  Y.  S.  1087.  Similarly,  revenue  bonds  in  anticipation  of 
taxes,  when  not  of  hve  years'  standing,  should  be  excluded,  though  issued  for 
purposes  other  than  to  meet  expenditures  under  the  appropriations  for  each 
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current  year.  "  They  do  not  differ,  in  their  temporary  character,  from  other 
revenue  bonds.  They  are  issued  in  emergencies  and  provisionally.  Instead 
of  being  in  anticipation  of  the  revenue  for  the  year,  in  which  issued,  they  are 
redeemable  in  the  ensuing  year  under  a  special  appropriation  to  be  made. 
They  should  not  be  included  in  the  computation."     Levy  v.  McClellan,  supra. 

Dock  or  rapid  transit  indebtedness. —  Under  the  provision  that  "  any  indebt- 
edness heretofore  incurred  by  the  city  of  New  York  for  any  rapid  transit  or 
dock  investment  may  be  so  excluded  proportionately  to  the  extent  to  which 
the  current  net  revenue  received  by  said  city  therefrom  shall  meet  the  interest 
and  amortization  instalments  thereof,"  only  such  bonds  or  obligations  are  to 
be  excluded  as  can  be  paid,  both  principal  and  interest,  with  the  current  net 
revenue  received  by  the  city  from  the  improvements  for  which  they  were 
issued.      Matter  of  New  York,   (1910)    139  App.  Div.  40,  123  N.  Y.  S.  860. 

Unliquidated  and  disputed  claims. —  Unliquidated  and  disputed  claims  pend- 
ing against  a  city  should  not  be  included  as  a  part  of  the  city's  indebtedness. 
"Liability  upon  them  is  denied;  they  have  not  been  adjudicated  and,  so  far 
as  they  may  be  ultimately  reduced  to  judgment,  they  will  be  payable  from 
the  proceeds  of  special  revenue  bonds;  which,  as  it  has  previously  been  shown, 
do  not  enter  into  the  constitutional  purview  of  an  existing  indebtedness." 
Levy  V.  McClellan,  (1909)  196  N.  Y.  178,  89  N.  E.  669,  affirming  132  App. 
Div.  913,  116  N.  Y.  S.  1087. 

Cost  of  local  improvement  undertaken  by  property  owners. —  Sums  to  be 
paid  for  the  construction  of  local  improvements  within  a  city  should  not  be 
regarded  as  part  of  the  indebtedness  of  the  city  where  the  entire  cost  of  the 
improvements  is  to  be  borne  by  the  owners  of  the  property  benefited  and 
where  the  city,  though  party  to  the  contracts  of  construction,  is  specifically 
exonerated  from  all  liability  thereon,  engaging  only  to  collect  the  assessments 
to  be  levied  against  the  property  owners  interested.  No  claim  enforceable 
against  the  city  could  arise  out  of  such  a  contract  as  the  contractor,  by  the 
terms  of  his  agreement,  looks  to  the  property  owners.  The  function  of  the 
city  is  merely  to  exercise  control  over  the  improvement  and  to  act  as  an 
intermediary  between  the  contractor  and  the  property  owners  in  the  collection 
and  the  payment  of  the  costs.  Kronsbein  v.  Rochester,  (1902)  76  App.  Div. 
494,  78  N.  Y.  S.  813. 

4.  Deductions. 

Bonds  payable  year  of  determination.^ — Bonds  payable  the  year  of  an 
inquiry  as  to  the  city's  power  to  contract  debts  should  be  deducted  from  the 
city's  total  indebtedness  where  provision  has  been  made  for  their  payment  in 
the  budget  of  that  year.  Levy  v.  McClellan,  (1909)  196  N.  Y.  178,  89  N.  E. 
569,  affirming  132  App.  Div.  913,  116  N.  Y.  S.  1087. 

Holdings  of  sinking  funds. —  Cash  or  bonds  held  in  any  sinking  fund  not 
created  by  law  for  the  particular  purpose  of  discharging  indebtedness  which 
is  not  to  be  reckoned  imder  this  section  in  ascertaining  a  city's  debt,  should 
be  deducted  from  a  city's  entire  debt  for  the  purpose  of  determining  its  margin 
of  indebtedness.  Levy  v.  McClellan,  (1909)  196  N.  Y.  178,  89  N.  E.  569, 
affirming  132  App.  Div.  913,  116  N.  Y.  S.  1087.  See  also  Bank  for  Savings 
V.  Grace,  (1886)  102  N.  Y.  313,  7  N.  E.  162;  Kronsbein  v.  Rochester,  (1902) 
76  App.  Div.  494,  78  N.  Y.  S.  813.  Thus,  holdings  of  water  supply  bonds 
issued  by  the  city  of  New  York  after  Jan.  1,  1904,  should  be  deducted  from 
the  total  indebtedness  of  the  city,  even  though  such  bonds  are  excluded  from 
the  computation  thereof,  where  they  are  held  by  sinking  funds  not  by  laws 
especially  created  to  discharge  indebtedness  which  is  not  to  be  reckoned  in 
ascertaining  the  city's  debt.  Levy  v.  McClellan,  supra.  Voicing,  in  that 
case,  the  view  of  the  majority  of  the  court.  Chief  Judge  Cullen  said :  "  The 
availability  as  an  offset  to  the  general  indebtedness  of  the  city  of  water 
bonds  issued  by  the  city  since  the  new  constitution  and  held  in  the  sinking 
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funds,  I  think  depends  entirely  upon  the  particular  sinking  fund  in  which 
such  bonds  are  held  and  not  on  the  character  of  the  bond.  If  they  or  other 
bonds  are  held  in  the  special  sinking  fund  created  by  section  208  of  the 
charter,  or  in  any  sinking  fund  which  is  by  law  especially  created  to  discharge 
indebtedness  which,  under  the  constitution,  is  not  to  be  reckoned  in  ascertain- 
ing the  city's  debt,  then  they  cannot  be  treated  as  an  offset  against  the 
general  city  debt;  otherwise,  they  should  be  so  considered/' 

Current  instalment  of  sinking  fund. —  In  determining  the  debt  of  a  city 
for  the  purpose  of  this  section,  deduction  should  be  made  from  its  total  indebt- 
edness of  the  annual  instalment  provided  for  the  sinking  fund  by  the  budget 
of  the  year  in  which  the  debt  is  determined.  Levy  v.  McClellan,  (1909)  196 
N.  Y.  178,  89  N.  E.  569,  affirming  132  App.  Div.  913,  116  N.  Y.  S.  1087. 

Available  cash. —  In  ascertaining  a  city's  debt  for  the  purpose  of  this 
section,  there  should  be  deducted  from  its  total  indebtedness  the  following: 
Cash  in  the  treasury  from  unallotted  proceeds  of  bonds  issued  to  pay  debts 
included  in  the  computation  of  the  city's  indebtedness,  and  cash  on  hand 
applicable  to  the  discharge  of  contract  liabilities.  Levy  v.  McClellan,  (1909) 
196  N.  Y.  178,  89  N.  E.  569,  affirming  132  App.  Div.  913,  116  N.  Y.  S.  1087. 
Funds  which  may  be  used  to  defray  any  legitimate  city  expense  should  not, 
however,  be  deducted,  inasmuch  as  they  may  or  may  not  be  used  to  reduce  the 
indebtedness  of  the  city.  Kronsbein  v.  Rochester,  (1902)  76  App.  Div.  494, 
78  N.  Y.  S.  813. 


%  11,  State  hoard  of  charities. 

State  commission  in  lunacy. 
State  commission  of  prisons. 

The  Legislature  shall  provide  for  a  state  board  of  charities, 
which  shall  visit  and  inspect  all  institutions,  whether  state,  county, 
municipal,  incorporated  or  not  incorporated,  which  are  of  a 
charitable,  eleemosynary,  correctional  or  reformatory  character, 
excepting  only  such  institutions  as  are  hereby  made  subject  to  the 
visitation  and  inspection  of  either  of  the  commissions,  hereinafter 
mentioned,  but  including  all  reformatories  except  those  in  which 
adult  males  convicted  of  felony  shall  be  confined ;  a  state  commis- 
sion in  lunacy  which  shall  visit  and  inspect  all  institutions,  either 
public  or  private,  u^ed  for  the  care  and  treatment  of  the  insane 
(not  including  institutions  for  epileptics  or  idiots)  ;  a  state  com- 
mission of  prisons  which  shall  visit  and  inspect  all  institutions 
used  for  the  detention  of  sane  adults  charged  with  or  convicted 
of  crime,  or  detained  as  witnesses  or  debtors. 

Const.  1894,  Art.  VIII,  §  11.      See'  also  Const.  1846,  Art.  V,  §  4. 

Object  in  creating  board  of  charities. —  The  board  of  charities  was  created 
to  regulate  the  expenditure  of  public  money  for  charity,  and  to  guard  against 
the  misapplication  of  funds  appropriated  to  that  purpose.  People  v.  New 
York  Society,  etc.,  (1900)  162  N.  Y.  429,  56  N.  E.  1004;  People  v.  New  York 
Society,  etc.,  (1900)  161  N.  Y.  233,  55  N.  E.  1063,  reversing  42  App.  Div.  83, 
58  N.^Y.  S.  953;  People  v.  Fitch,  (1897)  154  N.  Y.  14,  47  N.  E.  983,  38 
L.  R.  A.  591,  reversing  12  App.  Div.  581,  39  N.  Y.  S.  926,  4^  N.  Y.  S.  1131. 
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Meaning  of  charitable  institution. —  A  charitable  institution,  within  the 
meaning  of  the  provision  of  this  section  making  such  institutions  subject  to 
visitation  and  inspection  by  the  board  of  charities,  is  one  that  in  some  form 
or  to  some  extent  receives  public  money  for  the  support  and  maintenance  of 
indigent  persons.  By  public  money  is  meant  money  raised  by  taxation,  not 
only  in  the  state  at  large,  but  in  any  city,  county  or  town.  Thus,  the  New 
York  Society  for  the  Prevention  of  Cruelty  to  Children,  organized  under  chap- 
ter 130  of  the  Laws  of  1875,  for  the  prevention  of  cruelty  to  children  and  the 
enforcement  by  all  lawful  means  of  the  laws  relating  to  or  in  anywise  aflfeoting 
children,  is  not  a  charitable  institution  within  the  scope  of  this  section.  In 
receiving  and  disbursing  the  money  which  is  annually  given  it  from  the  city 
treasury,  that  corporation  does  not  receive  or  administer  any  charity,  but 
only  takes  an  allowance  from  the  city  for  doing  work  that  otherwise  would 
devolve  on  the  police  department.  In  no  sense  does  it  administer  charity 
in  any  legal  sense,  although  as  a  mere  incident  of  its  work  it  feeds,  clothes  and 
cares  for  children  temporarily  while  detained  as  witnesses  or  victims  of  cruelty, 
pending  the  prosecution  of  the  offenders  in  the  courts.  People  v.  New  York 
Society,  etc.,  (1900)  162  N.  Y.  429,  56  N.  E.  1004;  People  v.  New  York  Society, 
etc.,  (1900)  161  N.  Y.  233,  55  N.  E.  1063,  reversing  42  App.  Div.  83,  5S 
N.  Y.  S.  953.  "The  scheme  of  state  supervision  was  not  intended  to  apply 
to  every  institution  engaged  in  some  good  or  conunendable  work  for  the  relief 
of  humanity  from  some  of  the  various  ills  with  which  it  is  afflicted,  but  only 
to  those  maintained  in  whole  or  in  part  hj  the  state  or  some  of  its  political 
divisions  through  which  charity,  as  such,  was  dispensed  by  public  authority 
to  those  having  a  claim  upon  the  generosity  or  bounty  of  the  state.  These 
are  the  only  institutions  that  are  within  the  reason  or  policy  of  the  law, 
and  when  thus  limited  and  restricted  there  is  still  ample  scope  for  its  applica- 
tion. It  will  apply  to  all  institutions,  public  or  private,  that  give  public 
pecuniary  relief  in  that  form  commonly  called  charity  when  we  refer  to  the 
administration  of  government,  and  it  will  exclude  only  those  institutions  that 
ask  nothing  in  the  form  of  charity  from  ,the  state  though  they  may  be  engaged 
in  some  good  work  in  their  own  way  that  might  be  called  charitable  in  the 
sense  that  it  is  unselfish  and  voluntarily  assumed.'*  People  v.  New  York 
Society,  etc.,  (190O)  161  N.  Y.  233,  55  N.  E.  1063,  reversing  42  App.  Piv.  83, 
58  N.  Y.  S.  953.  **  If  a  mere  private  institution  is  not  properly  managed  in 
the  opinion  of  the  board  of  charities  it  would  be  difficult,  I  think,  to  point 
out  any  law  which  confers  power  upon  the  board  to  change  the  management. 
It  is  safe  for  the  courts  to  assume  that  such  institutions,  depending  on  the 
patronage  of  the  public,  will  be  interested  to  merit  it  by  such -a  management 
of  their  affairs  as  will  commend  them  to  the  confidence  of  their  patrons,  and 
that  if  they  fail  to  treat  the  inmates  properly  they  will  not  go  there  volun- 
tarily or  remain  when  there.  The  perfect  liberty  of  action  which  the  inmateS' 
enjoy,  and  the  promptings  of  self-interest  on  both  sides,  will  regulate  private 
charity  without  any  governmental  interference."  People  v.  New  York  Society, 
etc.,  (1900)  162  N.  Y.  429,  56  N.  E.  1004.  An  institution  need  not  be 
wholly  charitable  in  its  purpose  and  character  in  order  to  be  subject  to 
visitation  by  the  board  of  charities  under  this  section,  however.  It  need  only 
be  partly  so.  Thus,  an  institution  may  be  in  a  sense  educational  and  at  the 
same  time,  by  virtue  of  its  charitable  character  or  purpose,  be  charitable 
within  the  meaning  of  this  section.  Accordingly,  the  New  York  Institution 
for  the  Blind,  an  institution  imder  private  control,  organized  in  1831  (ch. 
214)  for  the  special  education  of  the  blind,  is  to  be  regarded  as  a  charitable 
institution  so  far  as  it  clothes,  educates  and  maintains  indigent  pupils  at 
public  expense  or  by  donations  from  individuals,  and  as  to  such  pupils,  it  is 
subject  to  the  supervision  and  rules  of  the  state  board  of  charities.  People 
V.  Fitch,  (1897)  154  N.  Y.  14,  47  N.  E.  983,  38  L.  R.  A.  691,  reversing  12 
App.  Div.  581,  39  N.  Y.  S.  926,  42  N.  Y.  S.  1131. 


Digitized  by  VjOOQIC 


520     COJTSf  ITUTIOIsr  OF  STATE  OF  NEW  YOKE 

Art.  VIII,  §§  12-14      Visitation;  Defectives  and  Delinquents 

%  12,  Appointment  and  removal  of  conimissioners. 

The  members  of  the  said  board  and  of  the  said  commissions 
shall  be  appointed  by  the  Governor,  and  by  and  with  the  advice 
and  consent  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  Governor  for  cause,  an  opportunity  having  been  given 
him  to  be  heard  in  his  defense. 

Const.   1894,  Art.  VIII,   §   12. 

%  13,  Certain  state  institutions;  existing  Ioavs  continued. 
Visitation  and  inspection. 

Existing  laws  relating  to  institutions  referred  to  in  the  fore- 
going sections  and  to  their  supervision  and  inspection,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  by  the 
Legislature.  The  visitation  and  inspection  herein  provided  for 
shall  not  be  exclusive  of  other  visitation  and  inspection  nov7 
authorized  by  law. 

Const.   1894,  Art.  VIII,  §   13. 

§  IJf,  Defectives  and  delinquents;  state  amd  local  educoMon  and 
support. 
Control  hy  legislature. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  secular 
education,  of  inmates  of  orphan  asylums,  homes  for  dependent 
children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  support  and 
maintenance,  may  be  authorized,  but  shall  not  be  required  by  the 
Legislature.  No  such  payments  shall  be  made  for  any  inmate  of 
such  institutions  who  is  not  received,  and  retained  therein  pur- 
suant to  rules  established  by  the  state  board  of  charities.  Such 
rules  shall  be  subject  to  the  control  of  the  Legislature  by  general 
laws. 

Const.   1894,  Art.  VIII,   §   14. 

Orphan  asylums  under  church  control. —  A  comity,  city,  town  or  village  ia 
not   precluded   from   appropriating  funds  for   the   secular   education  of   the 


Digitized  by  VjOOQIC 


OONSTITUTION  OF  STATE  OF  NEW  YORK     521 

Defectives  and  Delinquents  Art.  VIII,  §  14 

inmates  of  an  orphan  asylum  by  reason  of  the  circumstance  that  the  asylum 
is  under  the  control  of  some  religious  organization.  This  section,  in  author- 
izing provisions  for  the  secular  education  of  inmates  of  orphan  asylums, 
recognizes  the  fact  that  the  instruction  of  such  inmates  is  neither  practicable 
nor  possible  elsewhere  than  in  the  institution  itself.  Accordingly,  provision 
may  be  made  therefor  regardless  of  the  religious  belief  of  those  in  control  of 
the  asylum.  Thus,  St.  Mary's  Boys'  Orphan  Asylum  of  the  city  of  Rochester, 
incorporated  under  chapter  319  of  the  Laws  of  1848,  is  neither  a  school  nor 
an  institution  of  learning  within  the  meaning  of  section  4  of  article  9  of  the 
constitution,  prohibiting  the  payment  of  public  moneys  to  a  denominational 
school  or  institution  of  learning,  but  on  the  contrary  is  an  orphan  asylum 
within  the  meaning  of  this  section.  Sargent  v.  Board  of  Education,  (1904) 
177  N.  Y.  317,  69  N.  E.  722,  affirming  76  App.  Div.  588,  79  N.  Y.  S.  127. 

Pre-existing  statute  requiring  payments. —  Mandatory  provisions  in  statutes 
enacted  prior  to  the  adoption  of  this  section,  requiring  the  payment  by 
localities  of  public  money  to  private  charitable  institutions  and  making  the 
discharge  of  that  requirement  an  administrative  duty  of  an  officer  of  the 
locality,  are  not  rendered  null  and  inoperative  or  made  permissive  by  force 
of  the  stipulation  of  this  section  that  such  payments  "  may  be  authorized, 
but  shall  not  be  required  by  the  legislature."  That  stipulation  is  prospective 
in  its  operation,  limiting  the  power  of  the  legislature  only  in  regard  to  future 
appropriations.  It  leaves  unaffected  statutes  in  force  at  the  time  of  its 
adoption.  People  v.  Comptroller,  (1897)  152  N.  Y.  399,  46  N.  E.  852,  affirm- 
ing 11  App.  Div.  114,  42  N.  Y.  S.  657.  Compare  Matter  of  New  York  Juve- 
nile Asylum,  (1902)  172  N.  Y.  60,  64  N.  E.  764,  affirming  69  App.  Div.  615, 
75  N.  Y.  S.  1129.  Thus,  the  stipulation  should  not  be  construed  to  abrogate 
the  purely  administrative  duty  imposed  upon  the  comptroller  of  the  city 
of  Brooklyn  by  chapter  169,  Laws  of  1877,  of  paying  a  portion  of  the  excise 
moneys  received  by  him  to  the  Inebriates'  Home  for  Kings  County,  a  private 
charitable  and  reformatory  institution.  People  v.  Comptroller,  (1897)  152 
N.  Y.  399,  46  N.  E.  852,  affirming  11  App.  Div.  114,  42  N.  Y.  S.  657. 

Purpose  of  regulation  of  pa3anents  for  inmates  of  charitable  or  correctional 
institution. —  With  reference  to  the  provision  of  this  section  prohibiting  any 
payments  for  inmates  of  private  charitable  or  correctional  institutions  not 
received  in  such  institutions  pursuant  to  rules  established  by  the  state  board 
of  charities,  this  has  been  said :  "  The  object  and  purpose  of  the  provision 
was  that  there  should  be  some  means  provided  for  determining  whether  the 
inmates  of  these  asylums  were  properly  a  public  charge.  This  duty  the  con- 
stitution delegated  to  the  state  board  of  charities,  but  subject  to  legislative 
control.  It  impaired  no  legislative  function;  it  merely  involved  an  inquiry 
as  to  the  condition  of  the  inmates  in  regard  to  their  financial  responsibility 
or  that  of  their  parents  or  guardians.  It  doubtless  was  not  deemed  prac- 
ticable for  the  board  itself  to  investigate  and  determine  the  financial  con- 
dition of  each  inmate  of  these  asylums  throughout  the  state,  consequently  it 
was  given  power  to  adopt  rules  and  to  specify  officers  by  whom  these  ques- 
tions could  readily  be  determined."  Matter  of  New  York  Juvenile  Asylum, 
(1902)  172  N.  Y.  50,  64  N.  E.  764,  affirming  60  App.  Div.  615,  75 
N.  Y.  S.  1129;  People  v.  Fitch,  (1897)  154  N.  Y.  14,  47  N.  E.  983,  38  L.  R.  A. 
591,  reversing  12  App.  Div.  581,  39  N.  Y.  S.  926,  42  N.  Y.  S.  1131;  People 
V.  Comptroller,  (1897)  152  N.  Y.  399,  46  N.  E.  852,  affirming  11  App.  Div. 
114,  42  N.  Y.  S.  657.  See  also  People  v.  Society  for  Prevention  of  Cruelty 
to  Children,   (1900)    162  N.  Y.  429,  56  N.  E.  1004. 

Pre-existing  statute. —  The  prohibition  of  this  section  against  payments 
for  the  support  of  inmates  of  charitable  or  correctional  institutions  not 
received  therein  pursuant  to  the  rules  of  the  board  of  charities,  is  not,  in 
the  absence  of  such  rules,  self-executing.  The  prohibition  imparts  binding 
force  to  the  rules,  when  adopted,  however,  and  on  their  adoption  becomes 
self -executing.    Matter  of  New  York  Juvenile  Asylum,  (1902)   172  N.  Y.  60, 
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64  N.  E.  764,  affirming  69  App.  Div.  615,  75  N.  Y.  S.  1129.  See  also  People 
V.  Comptroller,  (1897)  162  N.  Y.  399,  46  N.  E.  852,  affirming  11  App.  Div. 
114,  42  N.  Y.  S.  667.  The  rules  of  the  board  opei-ate  to  modify  statutes 
enacted  prior  to  the  incorporation  of  this  section  into  the  constitution  and 
purporting  to  authorize  or  require  appropriations  to  charitable  or  correctional 
institutions.  Payments  cannot  be  made  under  such  statutes  for  inmates  not 
received  in  accordance  with  the  rules  of  the  board,  even  though  the  statutes 
attach  no  conditions  to  the  payments  and  though  they  have  been  neither 
repealed  nor  amended  by  the  legislature.  ^*  It  is  the  constitution  that  gives 
life  and  force  to  these  rules  and  it  is  the  constitution  that  places  limitations 
upon  the  payments  that  the  statutes  had  previously  authorized  and  required. 
The  constitution  itself  does  not  provide  the  means  for  the  determination  of 
the  question  as  to  whether  the  children  in  these  institutions  are  properly  a 
public  charge;  that  function,  as  we  have  seen,  devolves  upon  the  state  board 
of  charities.  Until,  therefore,  the  state  board  of  charities  takes  action  in 
the  matter  and  provides  the  means  by  adopting  rules,  the  constitutional  pro- 
vision may  not  be  self -executing;  but  as  soon  as  the  board  takes  action  and 
adopts  the  rides,  then  the  constitution  acts  presently  upon  the  existing  stat- 
utes and  all  payments  thereafter  made  must  be  in  accordance  with  its 
provisions."  Matter  of  New  York  Juvenile  Asylum,  (1902)  172  N.  Y.  50, 
64  N.  E.  764,  affirming  69  App.  Div.  615,  75  N.  Y.  S.  1129. 

Meaning  of  charitable. —  An  institution  need  not  be  exclusively  charitable 
in  character  to  be  charitable  within  the  meaning  of  the  prohibition  against 
payments  for  the  support  of  inmates  of  such  institutions  not  received  therein 
conformably  to  the  rules  of  the  board  of  charities.  Thus,  the  New  York 
Institution  for  the  Blind,  an  institution  under  private  control,  organized 
in  1831  (ch.  214)  for  the  special  education  of  the  blind,  is  to  be  regarded  as 
a  charitable  institution  so  far  as  it  clothes,  educates  and  maintains  indigent 
pupils  at  public  expense  or  by  donations  from  individuals.  Accordingly  no 
payment  can  properly  be  made  by  a  county,  city,  town,  or  village  to  that 
institution  for  the  care  and  support  of  any  indigent  pupil  who  was  not 
received  pursuant  to  the  rules  of  the  board  of  charities.  People  v.  Fitch,  ( 1897 ) 
154  N.  Y.  14,  47  N.  E.  983,  38  L.  R.  A.  591,  reversing  12  App.  Div.  681, 
39  N.  Y.  S.  926,  42  N.  Y.  S.  431. 

Institution  for  blind. —  Section  9  of  this  article  does  not,  in  specifically 
empowering  the  legislature  to  appropriate  funds  for  the  education  and  sup- 
port of  the  blind,  withdraw  institutions  for  the  support  of  such  persons 
from  the  operation  of  the  provision  that  no  payments  shall  be  made  for 
any  inmate  of  a  charitable  institution  under  private  control  imless  the 
inmate  was  received  therein  pursuant  to  rules  established  by  the  state  board 
of  charities.  People  v.  Fitch,  (1897)  154  N.  Y.  14,  47  N.  E.  983,  38  L.  R.  A. 
591,  reversing  12  App.  Div.  681,  39  N.  Y.  S.  926,  42  N.  Y.  S.  1131. 

Unrestricted  gift  in  bulk. —  The  provision  that  '' payments  by  counties, 
cities,  towns  and  villages  to  charitable,  eleemosynary,  correctional  and  reform- 
atory institutions,  wholly  or  partly  under  private  control,"  shall  not  be  made 
for  any  inmate  who  is  not  received  therein 'pursuant  to  rules  established 
by  the  board  of  charities,  clearly  contemplates  that  all  such  payments  shall 
be  based  on  the  number  of  indigent  inmates  in  the  institutions  to  which 
payments  are  made  and  that  all  appropriations  shall  be  subject  to  control 
by  the  state  board  of  charities.  It  is  also  intended  that  payments  shall  be 
made  from  time  to  time  as  is  required  by  the  necessities  of  the  institutions 
to  which  they  are  made.  Mount  Sinai  Hospital  v.  Hyman,  (1904)  92  App. 
Div.  270,  87  N.  Y.  S.  276.  See  also  People  v.  Comptroller,  (1897)  152  N.  Y. 
399,  46  N.  E.  852,  affirming  11  App.  Div.  114,  142  N.  Y.  S.  657.  Accordingly, 
a  grant  of  real  property  to  a  hospital  under  private  control  cannot  be  sus- 
tained hereunder  where  not  based  on  the  number  of  patients  in  the  hospital 
and  where  the  property  itself  is  not  subject  to  the  control  of  the  board  of 
charities  but  may  be  put  to  such  use  of  the  hospital  as  may  seem  best  to  its 
governing  board.    Mount  Sinai  Hospital  v.  Hyman,  supnu 
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%  15.  Commissioners   of   charities  and   lunacy   contirmed  in 
office;  additional  powers. 

Commissioners  of  the  state  board  of  charities  and  commission- 
ers of  the  state  commission  in  lunacy,  now  holding  oflSce,  shall  be 
continued  in  office  for  the  term  for  which  they  were  appointed, 
respectively,  unless  the  Legislature  shall  otherwise  provide.  The 
Legislature  may  confer  upon  the  commissions  and  upon  the  board 
mentioned  in  the  foregoing  sections  any  additional  powers  that  are 
not  inconsistent  with  other  provisions  of  the  Constitution. 

Const.  1894,  Art.  VIII,  §  15. 


ARTICLE  IX. 

§  1.  Free  commion  schools. 

The  Legislature  shall  provide  for  the  maintenance  and  support 
of  a  system  of  free  common  schools,  wherein  all  the  children  of 
this  State  may  be  educated. 

Const.  1894,  Art.  IX,  §  1. 

Education  of  blind,  deaf  and  dumb  and  juvenile  delinquents. —  This  section 
has  no  relation  to  the  education  of  the  blind,  the  deaf  and  dumb,  and  juvenile 
delinquents,  special  provision  having  been  made  for  the  education  of  such 
persons  in  section  9  of  article  8.  People  v.  Fitch,  (1897)  154  N.  Y.  14,  47 
N.  E.  983,  reversing  12  App.  Div.  681,  39  N.  Y.  S.  926,  42  N.  Y.  S.  1131. 

Separate  school  for  colored. —  This  section  does  not  prevent  the  legislature 
from  exercising  its  discretion  as  to  the  best  method  of  educating  the  different 
classes  of  children  of  the  state,  provided  no  discrimination  is  made  with 
respect  to  the  character  and  extent  of  the  education  furnished.  It  follows 
that  a  statute  (Laws  of  1894,  ch.  656,  tit.  15,  §  28),  aiithorizing  the  school 
board  of  the  borough  of  Queens  to  maintain  separate  schools  for  the  education 
of  its  colored  children,  and  to  exclude  them  from  its  other  schools,  provided, 
always,  that  the  schools  for  colored  children  make  the  same  provisions  for 
their  education  as  are  made  for  others,  so  far  as  the  nature,  extent  and 
character  of  the  education  and  facilities  for  obtaining  it  are  concerned, 
is  constitutional  hereunder.  "  The  most  that  the  constitution  requires  the 
legislature  to  do  is  to  furnish  a  system  of  common  schools  where  each  and 
every  child  may  be  educated,  not  that  all  must  be  educated  in  any  one 
school,  but  that  it  shall  provide  or  furnish  a  school  or  schools  where  each 
and  all  may  have  the  advantages  guaranteed  by  that  instrument.  If  the 
legislature  determined  that  it  was  wise  for  one  class  of  pupils  to  be  educated 
by  themselves,  there  is  nothing  in  the  constitution  to  deprive  it  of  the  right 
to  so  provide.  It  was  the  facilities  for  and  the  advantages  of  an  education 
that  it.  was  required  to  furnish  to  all  the  children,  and  not  that  it  should 
provide  for  them  any  particular  class  of  associates  while  such  education 
was  being  obtained."  People  v.  School  Board,  (1900)  161  N".  Y.  598,  56  N.  E. 
81,  48  L.  R.  A.  113,  affirming  44  App.  ITiv.  469,  61  N.  Y.  S.  330. 

Exclusion  of  unvaccinated  i>ersons  from  schools. —  The  Public  Health  Law 
(Laws  of  1893,  ch.  661,  and  Laws  of  1900,  ch.  667),  providing  that  "No 
child  or  person  not  vaccinated  shall  be  admitted  or  received  into  any  of  the 
public  adiools  of  the  etate^  and  the  trustees  or  other  officers  having  the 
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charge,  management  or  control  of  such  schools  shall  cause  this  proyision 
of  law  to  be  enforced,"  is  not  in  violation  of  this  section.  The  right  to 
attend  schools  is  necessarily  subject  to  restrictions  and  limitations  in  the 
interest  of  the  public  health.  Viemeister  v.  White,  (1904)  179  N.  Y.  235, 
72  N.  E.  97,  103  A.  8.  R.  859,  1  Ann.  Cas.  334,  70  L.  R.  A.  796,  afiSrming 
88  App.  Div.  44,  84  N.  Y.,S.  712. 

§  2.  University  of  State  of  New  York. 
Regents. 

The  corporation  created  in  the  year  one  thousand  seven  hun- 
dred and  eighty-four,  under  the  name  of  The  Regents  of  the 
University  of  the  State  of  !N"ew  York,  is  hereby  continued  under 
the  name  of  The  University  of  the  State  of  New  York.  It  shall 
be  governed  and  its  corporate  powers,  which  may  be  increased, 
modified  or  diminished  by  the  Legislature,  shall  be  exercised  by 
not  less  than  nine  regents. 

Const.  1894,  Art.  IX,  §  2.    • 

§  5.  Educational  funds. 

The  capital  of  the  common  school  fund,  the  capital  of  the  litera- 
ture fund,  and  the  capital  of  the  United  States  deposit  fund,  shall 
be  respectively  preserved  inviolate.  The  revenue  of  the  said  com- 
mon school  fund  shall  be  applied  to  the  support  of  common 
schools;  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  the  support  of  academies;  and  the  sum  of  twenty-five  thousand 
dollars  of  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 

Const.  1846,  Art.  IX,  §  1;  continued  without  change  in  Const.  1894,  Art.  IX, 
§  3.     See  also  Const.  1821,  Art.  VII,  §   10. 

Normal  scliooL — "Normal  schools  difter  materially  from  the  common 
schools  to  which  the  constitution  refers."  Accordingly,  the  application  of 
the  revenues  of  the  common  school  fund  to  the  support  of  normal  schools 
would  be  clearly  in  violation  of  this  section,  and  a  statutory  direction  to 
that  effect  (ch.  466,  Laws  of  1866)  is  unconstitutional  and  void.  Gordon  v. 
Carnes,  (1872)  47  N.  Y.  608. 

Loan  for  establishment  of  astronomical  observatory. —  An  act  (Laws  of 
1868)  appropriating  moneys  from  the  common  school  fund  to  the  establish- 
ment of  an  astronomical  observatory  is  in  violation  of  this  section,  although 
made  in  the  form  of  a  loan  or  investment,  if  the  specified  security  is  entirely 
inadequate  and  the  act,  in  its  practical  effect,  would  amount  to  a  donation 
of  the  money.    People  v.  Allen,  (1870)  42  N.  Y.  404. 

§  .4.  Denominational  schools  not  to  receive  state  add. 

Neither  the  State  nor  any  subdivision  thereof,  shall  use  its 
property  or  credit  or  any  public  money,  or  authorize  or  permit 

Digitized  by  VjOOQ IC 


OQNSTITUTIOIT  OF  STATE  OF  NEW  YORK     525 

County  Officers  Art.  X,  §  1 

either  to  be  used,  directly  or  indirectly,  in  aid  or  maintenance, 
other  than  for  examination  or  inspection,  of  any  school  or  institu- 
tion of  learning  wholly  or  in  part  under  the  control  or  direction 
of  any  religious  denomination,  or  in  which  any  denominational 
tenet  or  doctrine  is  taught. 

Const.  1894,  Art.  IX,  §  4. 

Orphan  asylum  under  church  control. —  St.  Mary's  Boys'  Orphan  Asyliim 
of  the  city  of  Kochester,  incorporated  under  chapter  319  of  the  Laws  of  1848, 
is  neither  a  school  nor  an  institution  of  learning  within  the  meaning  of  this 
section,  but  on  the  contrary  is  an  orphan  asylum  within  the  meaning  of 
section  14  of  article  8  of  the  constitution  permitting  the  payment  of  public 
moneys  for  the  secular  education  of  the  inmates  therein.  Provision  may 
therefore  be  made  for  the  secular  education  of  its  inmates  although  the 
asylum  itself  is  imder  the  control  of  a  religious  organization.  Sargent  v. 
Board  of  Education,  (1904)  177  N.  Y.  317,  69  N.  E.  722,  affirming  76 
App.  Div.  588,  79  N.  Y.  S.  127. 

Wearing  of  sectarian  garb  by  teacher. —  The  wearing  by  a  teacher  of  a 
garb  peculiar  to  a  particular  religious  order  would  have  a  distinctly 
sectarian  influence  in  inspiring  pupils  with  respect,  if  not  sympathy,  for  the 
denomination  to  which  the  teacher  manifestly  belongs,  and  may,  therefore, 
under  the  constitution  and  the  statutes,  be  prohibited  by  the  superintendent 
of  public  instruction.  Accordingly,  a  teacher  having  knowledge  of  a  pro- 
hibition by  the  superintendent  of  public  instruction  against  the  wearing  of  a 
religious  garb,  cannot  recover  on  her  contract  of  employment  for  services 
rendered  by  her  while  she  was  wearing  such  garb.  O'Connor  v.  Hendrick, 
(1905)    109  App.  Div.  361,  96  N.  Y.  S.   161. 


ARTICLE  X. 

§  1.  Sheriffs,  county  clerks,  district  attorneys  and  registers; 
election,  term,  etc. 
Removal  by  governor. 

Sheriffs,  clerks  of  counties,  district  attorneys  and  registers  in 
counties  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct.  Sheriffs 
shall  hold  no  other  office  and  be  ineligible  for  the  next  term  after 
the  teiTuination  of  their  offices.  They  may  be  required  by  law  to 
renew  their  security,  from  time  to  time ;  and  in  default  of  giving 
such  new  security,  their  offices  shall  be  deemed  vacant.  But  the 
county  shall  never  be  made  responsible  for  the  acts  of  the  sheriff. 
The  Governor  may  remove  any  officer,  in  this  section  mentioned, 
within  the  term  for  which  he  shall  have  been  elected;  giving  to 
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such  oflScer  a  copy  of  the  charges  against  him,  and  an  opportunity 
of  being  heard  in  his  defense. 

Const.   1821,  Art.  IV,   §  8;  amended,  Const.   1846,  Art.  X,  §   1;   amended, 
Const.  1894,  Art.  X,  §  1.     See  also  Const.  1777,  Arts.  XXVI  and  XXVIII. 


/.    Generally,  626. 

it,  Provisions  relative  to  New  YorTc  and  Kings  counties  and  ootmties 
coterminous  with  city,  528, 


I.  Genbeally. 

Abolition  and  encroachment. —  While  the  legislature  is  doubtless  vested 
with  authority  to  regulate  the  duties  and  functions  of  the  officers  mentioned 
in  this  section,  it  is  not  competent  either  directly  or  indirectly  to  abolish 
their  offices  or  to  transfer  to  other  offices  any  essential  attribute  thereto 
pertaining.  People  v.  Rafferty,  (1913)  208  N.  Y.  451,  102  N.  E.  582,  reversing 
164  App.  Div.  767,  139  N.  Y.  S.  572;  Warner  v.  People,  (1845)  2  Denio  272, 
43  Am.  Dec.  740;  People  v.  Keeler,  (1883)  29  Him  175.  See  also  People  v. 
Draper,  (1857)  15  N.  Y.  532,  affirming  24  Barb.  265.  Thus,  since  the  clerk- 
ship of  the  County  Court  is  a  component  part  of  the  office  of  county  clerk, 
it  follows  that  any  attempt  by  the  legislature  to  take  from  the  clerk  of  a 
county  the  right  to  perform  the  duties  of  clerk  of  the  County  Court,  is  void. 
Wherefore,  those  portions  of  the  Judiciary  Law  (Consol.  Laws,  ch.  30,  §  195, 
as  amended  by  Laws  of  1911,  ch.  826,  §§  282,  283,  as  amended  by  Laws  of 
1911,  ch.  640)  which  operate  to  prevent  an  incoming  county  clerk  from 
appointing  a  new  chief  clerk  of  the  County  Court  of  Kings  county  are 
unconstitutional,  as  also  are  those  provisions  which  operate  to  vest  such 
chief  clerk  with  all  the  powers,  and  authorize  him  to  fulfil  all  the  duties,  of 
the  county  clerk  at  any  sitting  or  term  of  the  county  to  tne  exclusion  of  the 
county  clerk  himself.  "  It  is  not  intended  to  assert  that  the  legislature  may 
not  authorize  the  county  clerk  to  act  through  a  deputy  in  performing  his 
duties  as  clerk  of  the  county  court  of  Kings  county,  and  it  matters  not  that 
this  deputy  is  denominated  a  chief  clerk;  but  the  legislature  cannot  provide 
for  such  a  chief  clerk  who  may  exercise  his  functions  in  such  a  way  as  to 
exclude  the  county  clerk  from  any  activities  as  clerk  of  the  County  Court 
or  who  may  .continue  in  office  against  the  will  of  his  nominal  superior  by 
reason  of  enjoying  a  fixed  term."  People  v.  Rafferty,  (1913)  208  N.  Y.  451, 
102  N.  E.  682,  reversing  154  App.  Dlv.  767,  139  N.  Y.  S.  572.  "The 
custody  of  the  jail  and  of  the  prisoners  confined  therein  is  one  of  those 
powers  and  duties  which,  by  common  law,  belong  to  the  sheriff,  and  which 
continued  to  belong  to  him  down  to  the  adoption  of  the  constitution.  In 
declaring,  therefore,  that  the  sheriff  should  be  elected,  the  constitution  must 
have  intended  an  officer  who,  among  other  things,  should  possess  that  custody.'* 
Wherefore  chapter  251,  Laws  of  1882,  is  unconstitutional  is  so  far  as  it 
attempts  to  deprive  the  sheriff  of  Albany  county  of  the  custody  and  control 
of  the  county  jail  and  the  prisoners  therein  and  to  vest  such  control  and 
custody  in  the  superintendent  of  the  Albany  County  Penitentiary.  People  v, 
Keeler,    (1883)   29  Hun   175. 

Temporary  performance  by  other  officers  of  county  officers'  duties. —  The 
legislature  cannot  provide  that  the  duties  of  county  officers  shall  be  performed 
by  "  officers  other  than  those  elected  or  appointed,"  as  provided  by  this  sec- 
tion, by  section  2  of  this  article,  and  by  section  18  of  article  3.  Accordingly, 
a  statute  (ch.  548,  Laws  of  1912)  which  creates  a  county  and  then  provides 
that  "  the  duties  which  by  law  were  devolved  upon  the  county  officers  should. 
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until  the  county  officers  were  elected,  be  performed  by  the  officers  of  an  adjoin- 
ing county,"  is  unconstitutional.  Per  Ingraham,  P.  J.,  in  People  v.  Kennedy, 
(1913)   154  App.  Div.  658,  139  N.  Y.  S.  896. 

Temporary  appointment  to  fill  vacancy. —  The  legislature  is  competent,  on 
the  happening  of  a  vacancy  in  one  of  the  offices  here  mentioned,  to  provide 
for  the  temporary  discharge,  during  the  interval  between  the  occurrence  of  the 
vacancy  and  an  election,  of  the  duties  thereto  pertaining  by  an  officer  not 
chosen  by  the  county  electorate.  The  language  of  the  constitution  is  not, 
that  the  office  shall  be  filled  by  election  in  every  possible  case,  nor  that  a 
vacancy  shall  be  supplied  in  that  manner  as  soon  as  it  happens;  but  the 
language  is,  that  vacancies  shall  be  supplied  by  election  as  often  as  they 
happen.  That  end  is  fairly  attained  by  referring  the  matter  to  the  people  at 
their  next  stated  period  for  exercising  the  elective  franchise.  Section  5  of 
this  article  now  expressly  recognizes  the  right  of  the  legislature  to  provide 
for  such  a  temporary  appointment  to  fill  a  vacancy.  People  v.  Snedeker, 
(1866)    14  N.  Y.  62. 

Duration  of  term  of  officer  elected  to  fill  vacancy. —  It  would  seem  that  one 
elected  to  fill  a  vacancy  occasioned  by  the  death,  resignation,  or  other  dis- 
ability of  one  of  the  officers  here  mentioned,  is  elected  for  the  full  constitu- 
tional term  and  not  merely  for  the  unexpired  portion  of  the  term  of  his  imme- 
diate predecessor.     Coutant  v.  People,   (1833)    11  Wend.  511. 

Power  of  district  attorney. —  "The  district  attorney  is  the  official,  from 
time  immemorial,  charged  with  the  prosecution  '  for  crimes  and  offenses  cog- 
nizable '  by  the  courts  held  in  the  county  where  he  serves.  He  is  an  official 
designated  in  the  constitution,  and  without  any  statute  defining  his  duties 
the  prosecution  of  those  under  indictment  and  tried  in  his  county  whether 
pursuant  to  order  of  the  court  or  by  virtue  of  original  jurisdiction  is 
within  the  scope  of  his  duties."  Per  Spring,  J.,  in  People  v.  Neff,  (1907)  121 
App.  Div.  44,  106  N.  Y.  S.  1140,  affirmed  (1908)   191  N.  Y.  286,  84  N.  E.  63. 

Sheriff  as  county  authority. —  The  stipulation  of  this  section  that  a  sheriff 
"  shall  hold  no  other  office  "  does  not  prohibit  that  official  from  serving  as  a 
county  authority  to  appoint  county  officers  under  the  provision  of  section  2  of 
this  article,  that  "all  county  officers,  whose  election  or  appointment  is  not 
provided  for  by  this  constitution,  shall  be  elected  by  the  electors  of»the  respec- 
tive counties  or  appointed  by  the  boards  of  supervisors,  or  other  county  author- 
ities, as  the  legislature  shall  direct."  "  The  duty  devolved  upon  the  sheriff  by 
the  2d  section  of  article  10  of  the  constitution  is  a  duty  and  obligation  which 
attaches  to  the  office  which  he  holds  as  a  county  official  in  common  with  all 
other  county  officers.  It  arises  by  reason  of  his  relation  to  the  county.  ...  It  is 
not  an  office  which  is  created  in  connection  with  his  duties  as  sheriff,  or 
in  connection  with  the  functions  required  of  such  officer.  It  rests  solely 
upon  the  fact  that  by  the  constitution  he  becomes,  by  virtue  of  his  office,  a 
county  authority,  and  upon  such  authority  the  constitution  imposes  a  burden 
which  is  distinct  and  independent  of  the  particular  duties  which  attach  to 
the  office  of  sheriff.  As  the  constitution  has  selected  the  county  authority, 
without  making  any  exception  in  the  personnel  which  goes  to  make  it  up, 
upon  which  the  obligation  is  imposed,  we  think  that  it  must  be  construed 
as  adding  thereto  a  new  duty  and  function  by  reason  of  his  position  in  the 
body  where  the  duty  may  be  made  to  rest.  And  although  the  sheriff  may 
hold  no  other  office,  he  may  and  is  by  constitutional  requirement  obligated 
to  perform  such  duties  as  may  be  constitutionally  imposed,  in  his  capacity 
as  a  county  officer,  which  are  as  clearly  imposed  and  enjoined  as  is  the  obliga- 
tion to  perform  the  duties  of  sheriff."  Wherefore  a  sheriff  is  competent  to 
serve  as  a  member  of  a  board  created  by  the  legislature  to  appoint  the  police 
commissioners  of  his  county.  Pearce  v.  Stephens,  (1897)  18  App.  Div.  101, 
45  N.  Y.  S.  422,  affirmed  153  N.  Y.  673,  48  N.  E.  1106. 

Eligibility  of  sheriff  for  position  of  highway  commissioner. —  The  position 
of  commissioner  of  highways  under  chapter  905,  Laws  of  1869,  is  an  "  office  " 
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within  the  meaning  of  this  section  prohibiting  a  sheriff  from  holding  any 
other  office.  Wherefore,  a  commissioner  under  that  act  must  be  deemed  to 
vacate  his  position  as  such  on  accepting  the  office  of  sheriff;  and  after  his 
acceptance,  is  incompetent  to  perform  the  functions  of  a  commissioner.  People 
V.  Nostrand,   (1871)   46  N.  Y.  375. 

Removal. —  The  power  vested  in  the  governor  by  this  section  of  removing 
the  officers  therein  mentioned,  upon  charges  and  after  a  hearing,  is  executive, 
not  judicial,  and  when  exercised,  is  not  reviewable  by  the  courts.  "The 
suggestion  that,  if  the  courts  do  not  interfere,  some  chief  executive  may 
proceed  in  disregard  of  those  principles  which  courts  of  impeachment  have 
established,  should  not  be  given  weight,  for  the  ability  to  act  quickly  in  the 
removal  of  administrative  officers  and  clerks  is  as  important  in  the  conduct  of 
government  as  in  the  management  of  a  gigantic  corporation  or  large  individual 
enterprise.  The  attempt  to  safeguard  the  rights  of  the  official,  or  the  clerk, 
should  not  be  carried  to  such  an  extent  as  to  override  the  interests  of  the 
public,  for  the  public  business  is  of  paramount  importance.  It  is  better 
that  occasionally  a  mistake  should  be  made  in  the  removal  of  an  officer  than 
that  the  public  business  should  be  seriously  interfered  with."  In  re  Guden, 
(1902)  171  N.  Y.  629,  64  N.  E.  451,  affirming  71  App.  Div.  422,  75  N.  Y.  S. 
794.  Apparently,  one  who  has  been  removed  from  office  by  the  governor  under 
authority  of  this  section  is  not  competent  on  appointment  to  hold  that  office 
for  the  remainder  of  the  term  for  which  he  was  removed.  Per  E.  T.  Bart- 
lett,  J.,  in  People  v.  Ahearn,  (1909)  196  K  Y.  221,  89  N.  E.  930,  26  L.  R.  A. 
N.  S.  1153,  affirming  131  App,  Div.  30,  115  N.  Y.  S.  1136. 


II.  Peovisions  Relative  to  !New  Yoek  and  Kings  Cottnties 
AND  Counties  Coterminous  with  City. 

Purpose  of  provisions. —  "  The  object  of  this  provision  prescribing  that  the 
terms  of  the  county  officers  mentioned  in  the  counties  of  New  York  and 
Kings  should  be  two  or  four  years,  was  to  bring  the  time  of  electing  these 
officers  into  harmony  with  the  new  constitutional  provision  contained  in 
article  Xlt,  section  3,  requiring  that  the  election  of  city  officers,  except  in 
cities  of  the  third  class  and  of  county  officers  elected  in  the  counties  of 
New  York  and  Kings,  *  shall  be  held  on  the  Tuesday  succeeding  the  first 
Monday  in  November  in  an  odd  numbered  year,  and  the  term  of  every  such 
officer  shall  expire  at  the  end  of  an  odd  numbered  year.'  It  is  manifest  that 
to  carry  out  the  purpose,  that  county  officers  in  the  counties  of  New  York 
and  Kings  should  be  elected  in  odd  numbered  years,  it  was  essential  to 
change  the  term  from  an  odd  to  an  even  number,  as  a  continuous  three-year 
term  would  necessarily  make  every  alternate  term  expire  in  an  even  num- 
bered year."  People  v.  Palmer,  (1897)  154  N.  Y.  133,  47  N.  E.  1084,  affirm- 
ing 21  App.  Div.  101,  47  N.  Y.  S.  403. 

Duration  of  term  in  absence  of  statute. —  Since  it  is  provided  by  this 
section  that  sheriffs,  clerks  of  counties,  district  attorneys,  and  registers  in 
the  counties  of  New  York  and  Kings  and  in  counties  whose  boundaries  are 
the  same  as  those  of  a  city,  shall  be  chosen  "  once  in  every  two  or  four 
years  as  the  legislature  shall  direct,"  the  legislature  may,  in  its  discretion, 
prescribe  a  term  of  two  or  of  four  years  for  the  officers  mentioned.  Where, 
however,  it  has  neglected  to  exercise  its  discretion,  the  terms  of  the  officers 
must  be  deemed  to  be  of  two  years  duration.  People  v.  Palmer,  (1897)  154 
N.  Y.  133,  47  N.  E.  1084,  affirming  21  App.  Div.  101,  47  N.  Y.  S.  403.  The 
court  so  held  in  that  case  with  respect  to  a  district  attorney  of  Kings  county 
the  duration  of  whose  term  had  not  been  fixed.  In  the  course  of  the  opinion 
this  was  said:  "We  are  of  opinion  that,  until  the  legislature  acted,  the 
terms  of  county  officers  elected  in  the  counties  of  New  York  and  Kings  must 
be  deemed  to  be  two  years,  which,  as  to  future  cases,  may  be  extended  to 
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four  yeaxs  if  the  legislature  shall  so  prescribe.  The  legislature  had  the 
option  to  prescribe  either  one  or  the  other  of  the  two  periods.  But  not 
haying  exercised  it,  the  minimum  period  should  be  taken  as  the  duration  of 
the  term.  This  construction  gives  effect  to  the  constitutional  provision 
requiring  elections  for  municipal  officers  and  county  officers  in  New  York 
and  Kings  counties  to  be  held  in  an  odd  numbered  year.  It  fixes  the  term 
at  the  only  period  which  with  certainty  was  included  within  the  intention 
of  the  electors,  and  prevents  any  hiatus  in  the  incumbency  of  county  offices. 
It  enforces  the  public  policy  that  the  term  of  office  of  an  elected  officer 
shall  be  fixed  before  the  election.  It  renders  fixed  and  stable  the  terms  of 
office  and  prevents  an  exercise  of  legislative  power  in  legislating  an  incum- 
bent in  or  out  of  office  upon  partisan  considerations.  It  leaves  to  the  legis- 
lature the  unrestricted  right  to  prescribe  for  the  future  the  duration  of  the 
term  at  the  minimum  or  maximum  period.  While  the  construction  we  adopt 
is  not  free  from  doubt,  it  is  most  consistent  with  the  principles  of  the 
elective  system  and  the  uniform  policy  upon  which  the  courts  have  acted  in 
dealing  with  analogous  conditions." 

Extension  of  term. —  Though  the  legislature  may,  at  its  election,  prescribe 
terms  of  either  two  or  four  years  for  the  officers  of  New  York  and  Kings 
counties,  it  must  exercise  its  option,  in  any  given  instance,  before  the 
election  of  the  officers  in  question.  If  it  neglects  to  make  a  choice  prior  to 
that  time,  the  term  of  the  officers  elected  is  the  constitutional  term  of 
two  years  which  cannot  subsequently  be  extended  by  legislative  action. 
By  the  express  stipulations  of  this  clause,  the  officers  are  to  be  chosen  by 
the  electors  for  one  of  two  periods,  not  for  an  indefinite  period  to  be  sub- 
sequently defined  by  the  legislature.  Wherefore,  chapter  772,  Laws  of  1896, 
providing  that  district  attorneys  of  Kings  county  shall  be  elected  once  in 
every  four  years,  was  void,  in  so  far  as  it  assumed  to  fix  at  four  years  the 
term  of  the  incumbent  who  had  been  elected  in  November,  1895.  People  v. 
Pahner,  (1897)  154  N.  Y.  133,  47  N.  E.  1084,  affirming  21  App.  Div.  101, 
47  N.  Y.  S.  403.  The  court  there  said:  "It  would  be  contrary  to  all 
precedent  that  the  electors  should  not  be  advised  before  casting  their  votes 
of  the  duration  of  the  term  of  the  officers  to  be  elected.  The  power  attempted 
to  be  exercised  by  the  legislature  in  this  case,  if  sustained,  would  open  the 
door  to  obvious  abuses.  It  would  practically  confer  upon  the  legislature 
the  power  to  prescribe  a  short  or  long  term,  and  to  shorten  or  lengthen 
the  official  life  of  an  officer,  who  by  the  constitution  is  to  be  elected  by  the 
people,  upon  considerations  wholly  foreign  to  their  true  interests." 

§  2,  Election  or  appointment  of  officers  when  not  provided  for 
by  constitution. 

All  county  officers  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legisla- 
ture shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution, 
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and  all  oflScers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed  as  the  Legislature  may 
direct. 

Const  1821,  Art.  IV,  §  15;  amended,  Const.  1846,  Art.  X,  §  2.  See  also 
Const.  1777,  Arts.  XXIII  and  XXIX;  amendment  of  1826  relating  to  jus- 
tices of  the  peace;  amendment  of  1833,  relating  to  mayors. 


/.  General  purpose  and  effect,  530. 
II,  Selection  of  county,  city,  town,  or  village  offloer,  636. 

1.  Officers,  635. 

2.  Authorities,  637. 

8.  Election  and  appointment,  53S. 
Ill,  New  officers,  643. 


I.  General  Purpose  and  Effect. 

Relation  to  article  6,  sections  17,  18. —  It  seems  that  the  provisions  of  this 
section  do  not  apply,  to  judicial  officers  whose  election  or  appointment  is 
provided  for  in  sections  17  and  18  of  article  6.  People  v.  Dooley,  (1902) 
69  App.  Div.  512,  75  N.  Y.  S.  350,  affirmed  171  N.  Y.  74,  63  N.  E.  815; 
People  V.  Luce,  (1912)  204  N.  Y.  478,  97  N.  E.  850,  affirming  74  Misc.  551, 
133  N.  Y.  S.  9. 

"  The  purpose  and  object  of  section  2  of  article  10  of  the  constitution,  as 
is  very  obvious,  was  to  secure  to  the  several  recognized  civil  and  political 
divisions  of  the  state  the  right  of  local  self-government,  by  requiring  that  all 
coimty,  city,  town  and  village  officers,  whose  election  or  appointment  was 
not  provided  for  by  the  constitution,  save  those  whose  offices  might  there- 
after be  created  by  law,  should  be  elected  by  the  electors  of  the  respective 
municipalities,  or  appointed  by  such  authorities  thereof  as  the  legislature 
should  designate.  As  to  offices  known  and  in  existence  at  the  time  of  the 
adoption  of  the  constitution,  this  provision  is  absolute  in  its  prohibition 
of  an  appointment  by  the  central  government  or  its  authority,  or  by  any 
body  other  than  the  local  electors,  or  some  local  authority  designated  by 
law.  Faithfully  observed,  and  eflfect  given  to  it  in  its  spirit  as  well  as  in 
its  letter,  it  effectually  secures  to  each  of  the  governmental  divisions  of  the 
state  the  right  of  choosing  or  appointing  its  own  local  officers,  without  let 
or  hindrance  from  the  state  government,  and  none  can  be  deprived  of  the 
rights  and  franchises  thus  guaranteed  to  all.  The  theory  of  the  constitu- 
tion is,  that  the  several  counties,  cities,  towns  and  villages  are,  of  right, 
entitled  to  choose  whom  they  will  have  to  rule  over  them;  and  that  this 
right  cannot  be  taken  from  them  and  the  electors  and  inhabitants  disfran- 
chised by  any  act  of  the  legislature,  or  of  any  or  all  the  departments  of  the 
state  government  combined."  People  v.  Albertson,  (1873)  55  N.  Y.  50.  To 
the  same  eflfect,  People  v.  Pelham,  (1915)  215  N.  Y.  374,  109  N.  E.  513, 
reversing  166  App.  Div.  779,  152  N.  Y.  S.  428;  People  v.  Becker,  (1911) 
203  N.  Y.  201,  96  N.  E.  381,  reversing  142  App.  Div.  929,  127  N.  Y.  S,  1139; 
People  V.  Coler,  (1903)  173  N.  Y.  103,  165  N.  E.  956,  affirming  71  App.  Div. 
684,  76  N.  Y.  S.  205;  In  re  Brenner,  (1902)  170  N.  Y.  185,  63  N.  E.  133, 
affirming  67  App.  Div.  628,  74  N.  Y.  S.  1121,  67  App.  Div.  375,  73  N.  Y.  S. 
689,  and  Melody  v.  Goodrich,  67  App.  Div.  368,  73  N.  Y.  S.  741;  People  v. 
Mosber,  (1899)  163  N.  Y.  32,  57  N.  E.  88,  affirming  45  App.  Div.  68,  61 
N.  Y.  S.  452 1  Rathbone  v.  Wirth,  (1896)  150  N.  Y.  459,  45  N.  E.  15,  34 
L.  R.  A.  408,  affirming  6  App,  Div.  277,  40  N.  Y.  S.  535;  People  v.  McKinney, 
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(1873)  52  N.  Y.  374;  Saratoga  Springs  v.  Van  Norder,  (1902)  75  App.  Div. 
204,  77  N.  Y.  S.  1020, 

Transfer  of  local  functions  to  central  authority. —  The  general  purpose  of 
this  section  is  not  only  to  secure  to  the  people  of  the  various  localities  here 
recognized  the  right  to  choose  their  officers  without  hindrance  from  the 
state,  but  also  to  preserve  to  them  the  privilege  of  continuing  through  their 
officers  to  administer  those  powers  of  self-government  which  they  enjoyed 
prior  to  the  adoption  of  the  constitution,  so  long  as  such  powers  remain 
local  in  their  nature.  People  v.  Pelham,  (1915)  215  N".  Y.  374,  109  N.  E.  513, 
reversing  166  App.  Div.  779,  152  N.  Y.  S.  428;  People  v.  Tax  Com'rs,  (1903) 
174  N.  Y.  417,  67  N.  E.  69,  105  A.  S.  R.  674,  63  L.  R.  A.  884,  affirmed  199 
U.  S.  1,  25  S.  Ct.  706,  50  U.  S.  (L.  ed.)  65,  and  reversing  79  App.  Div.  183, 
80  N.  Y.  S.  85,  79  App.  Div.  643,  80  N.  Y.  S.  1145;  Allison  v.  Welde,  (1902) 
172  N.  Y.  421,  65  N.  E.  263,  reversing  72  App.  Div.  629,  76  N.  Y.  S.  1008; 
In  re  Brenner,  (1902)  170  N.  Y.  185,  63  N.  E.  133,  affirming  67  App.  Div. 
628,  74  N.  Y.  S.  1121,  67  App.  Div.  375,  73  N.  Y.  S.  689,  and  Melody  v. 
Goodrich,  67  App.  Div.  368,  73  N.  Y.  S.  741;  Rathbone  v.  Wirth,  (1896) 
150  N.  Y.  459,  45  N.  E.  15,  affirming  6  App.  Div.  277,  40  N.  Y.  S.  535; 
People  V.  Raymond,  (1868)  37  N.  Y.  428.  "The  legislature  has  the  power 
to  regulate,  increase  or  diminish  the  duties  of  the  local  officer,  but  it  has 
been  steadfastly  held  that  this  power  is  subject  to  the  limitation  that  no 
essential  or  exclusive  fimction  belonging  to  the  office  can  be  transferred  to 
an  officer  appointed  by  central  authority.  The  office  may  go,  but  the  function 
must  be  exercised  locally  if  exercised  at  all.  While  no  arbitrary  line  is 
drawn  to  separate  the  powers  of  local  and  state  officers,  the  int^rity  of  the 
local  office  is  protected,  with  its  original  and  inherent  functions  unimpaired. 
It  is  interference,  whether  direct  or  indirect,  with  the  vital,  intrinsic  and 
inseparable  functions  of  the  office  as  thus  defined  and  understood  that  the 
constitution  prohibits."  People  v.  Tax  Com'rs,  (1903)  174. N.  Y.  417,  67 
NT.  E.  69,  105  A.  S.  R.  674,  63  L.  R.  A.  884,  affirmed  199  U.  S.  1,  25  S.  Ct. 
705,  and  reversing  79  App.  Div.  183,  80  N.  Y.  S.  85,  79  App.  Div.  643,  80 
N.  Y.  S.  1145.  "  The  plain  intention  of  the  section  of  the  constitution  in 
question  was,  to  preserve  to  localities  the  control  of  the  official  fimctions  of 
which  they  were  then  possessed,  and  this  control  was  carefully  preserved, 
consistent  with  the  power  of  the  legislature  to  make  needful  changes,  by 
restricting  the  power  of  appointment  of  other  officers  to  perform  the  same 
fiuictions,  to  the  people,  or  scmie  authority  of  the  locality.  Any  other  con- 
struction would  render  the  section  in  question,  when  applied  to  the  cities 
of  the  state,  substantially  nugatory.*'  People  v.  Raymond,  (1868)  37  N.  Y. 
428. 

Accordingly,  the  protection  of  this  section  extends  to  those  rights  of  self- 
government  relating  to  the  assessment  of  taxes  for  local  purposes.  Where- 
fore, an  act  (ch.  610,  Laws  of  1914)  that  withdraws  from  village  officials 
the  power  to  assess  and  collect  taxes  for  village  purposes  and  transfers 
those  functions  to  town  officials,  is  unconstitutional  and  void.  "Tax- 
ation for  such  a  local  purpose  is  the  concern  of  the  village  rather  than 
the  town,  county  and  state  of  which  the  village  is  an  authorized  sub- 
division. Within  this  limited  local  sphere  the  right  to  control  the  assessment 
and  taxation  of  property  for  village  purposes  is  a  right  which  the  village 
enjoys  bv  virtue  of  the  home  rule  provision  of  the  constitution."  People  v. 
Pelham,  ^  1915)  215  N.  Y.  374,  109  N.  E.  513,  reversing  166  App.  Div.  779, 
162  N.  Y.  S.  428.  Nor  is  a  transfer  of  powers  of  self-government  from  one 
of  the  localities  here  mentioned  to  another  justified  by  the  circumstance  that 
the  former  locality  lies  within  the  latter.  Thus,  with  reference  to  a  statute 
(ch.  510,  Laws  of  1914),  eflfecting  a  transfer  of  certain  governing  powers  from 
a  village  to  a  town,  this  has  been  said:  "The  fact  that  the  village 
is  included  within  the  town  does  not  make  the  act  a  lawful  exercise 
of  legislative  power.     If  the  legislature  may  thus  deprive  villages  of  the 
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right  of  local  self-govemment,  cities  and  towns  may  also  be  deprived  of 
similar  rights.  If  this  practice  can  be  lawfully  pursued  in  reference  to  the 
smallest  political  subdivision  recognized  by  the  constitution,  it  may  be  adopted 
in  reference  to  the  other  political  subdivisions  specified  in  the  constitution. 
If  this  may  lawfully  be  done  the  home  rule  principle  of  the  constitution  is 
rendered  nugatory  and  the  principle  of  local  self-government  or  home  rule 
is  entirely  subject  to  legislative  discretion."  People  v.  Pelham,  (1915)  215 
N.  Y.  374,  109  N.  E.  513,  reversing  166  App.  Div.  779,  152  N.  Y.  S.  428. 
Moreover,  this  section  would  seem  to  preserve  not  only  those  powers  possessed 
by  localities  at  the  time  of  the  original  adoption  of  this  section,  but  also 
those  conferred  on  the  localities  subsequent  to  that  date  and  prior  to  1895. 
Matter  of  Brenner,  (1902)  170  N.  Y.  185,  63  N.  E.  133,  affirming  67  App. 
Div.  628,  74  N.  Y.  S.  1121,  67  App.  Div.  375,  73  N".  Y.  S.  689,  and  Melody 
V.  Goodrich,  67  App.  Div.  368,  73  N.  Y.  S.  741.  See  also  People  v.  Pelham, 
(1915)  215  N.  Y.  374,  109  N.  E.  513,  reversing  166  App.  Div.  779,  152 
N.  Y.  S.  428.  Compare  Allison  v.  Welde,  (1902)  172  N.  Y.  421,  65  N.  E. 
263,  reversing  72  App.  Div.  629,  76  N.  Y.  S.  1008.  For  a  more  comprehensive 
discussion  of  this  point,  see  infra,  p.  543,  New  Officers,  The  legislature  has, 
however,  broad  authority  to  distribute  the  powers  of  local  government  among 
the  respective  localities.  It  is  competent  to  transfer  to  one  locality  a  power 
formerly  exercised  by  a  different  locality  where  such  action  is  required,  and 
the  power  to  be  transferred  does  not  pertain  inherently  to  its  original 
possessor.  Allison  v.  Welde,  (1902)  172  N.  Y.  421,  65  N.  E.  263,  reversing 
72  App.  Div.  629,  76  N.  Y.  S.  1008;  People  v.  Raymond,  (1868)  37  N.  Y. 
428;  People  v.  Shepard,  (1867)  36  N.  Y.  285;  People  v.  Draper,  (1857)  15 
N.  Y.  532,  affirming  25  Barb.  344.  See  also  People  v.  Dimlap,  (1876)  66 
N.  Y.  162.  Thus,  a  statute  (ch.  602,  Laws  of  1901)  is  not  unconstitutional  in 
abolishing  in  New  York  city  the  office  of  juror  commissioner  and  establishing 
in  New  York  county  a  like  office  with  like  functions. '  Matter  of  Allison  v. 
Welde,  supra.  Adverting  to  the  considerations  that  led  to  the  adoption  of 
the  statute  there  in  question,  the  court  said :  "  We  think  there  is  a  remedy 
for  these  evils;  that  the  legislature  has  the  right  to  distribute  the  powers 
of  local  government,  as  between  the  city  and  county  governments,  as  it  may 
deem  best;  and  that  there  is  no  provision  of  the  constitution  which  limits 
the  power  of  the  legislature  in  this  regard." 

Assessment  of  special  franchise  as  local  function. —  The  fimction  of  assess- 
ing a  "  special  franchise,"  using  that  term  to  cover  the  right  to  maintain  a 
structure  for  public  use  in  a  public  place  and  the  property  so  maintained 
therein  in  pursuance  of  the  right,  pertains  by  nature  to  the  state  and  not  to 
any  particular  locality.  The  function  had  never  been  exercised  by  local 
officers  and  could  not  properly  be  executed  by  them.  The  franchises,  or  at 
least  many  of  them,  extend  throughout  several  localities.  The  value  of  each 
part  depends  in  large  measure  on  the  value  of  the  whole  and  that,  in  turn, 
depends  on  the  earning  capacity  of  the  concern  to  which  it  belongs,  having 
in  itself  no  market  value.  Obviously  local  assessors  could  Hot  accurately 
value  that  portion  of  the  franchise  lying  within  their  locality.  Gross 
inequalities  would  result  should  they  be  intrusted  with  the  duty.  Accord- 
ingly, chapter  712,  Laws  of  1899,  authorizing  the  valuation  of  such  franchises 
for  general  taxation  by  a  state  board  of  tax  conunissioners,  is  not  uncon- 
stitutional hereunder.  People  v.  Tax  Com'rs,  (1903)  174  N.  Y.  417,  67  N,  E. 
69,  105  A.  S.  R.  674,  63  L.  R.  A.  884,  affirmed  199  U.  S.  1,  25  St.  Ct.  705, 
50  U.  S.  (L.  ed.)  65,  reversing  79  App.  Div.  183,  80  N.  Y.  S.  85,  79  App. 
Div.  643,  80  N.  Y.  S.  1145.  In  that  case  the  court  said:  "The  function  of 
assessing  a  special  franchise  does  not  in  its  nature  belong  to  a  county,  city, 
town  or  village,  for  it  has  never  been  exercised  by  officers  of  such  localities, 
but  to  the  state,  by  which  it  is  now  exercised  for  the  first  time.  It  is  not 
exclusively  local  in  character  and  home  rule  applies  only  to  functions  peculiar 
to  localities.    It  was  unknown  to  our  forefathers  who  brousrht  over  primitive 
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home  riile^  to  the  colonists  who  preserved  or  to  the  founders  of  the  state 
who  developed  it.  It  is  no  part  of  local  self-government  as  known  to  history, 
or  to  learned  judges  who  have  written  upon  home  rule  in  the  past.  It  did 
not  come. within  the  experience  of  former  times  and  was  not  contemplated 
by  the  framers  of  our  constitutions.  They  kept  purely  local  affairs  under 
local  control,  but  this  is  not  local  in  intrinsic  character,  for  the  power  to  be 
exercised  is  not  confined  to  the  limits  of  one  community.  While  some  special 
franchises  are  within  a  single  tax  district,  others  extend  through  several 
and  sometimes  into  different  towns,  cities  and  villages.  The  legislature  could 
not  make  a  law  for  each  case,  and  in  bringing  the  new  system  into  operation 
it  provided  by  general  rule  for  all  cases  of  the  same  general  character, 
whether  then  existing  or  expected  in  the  future." 

Temporary  delegation  of  local  function. —  While  the  le^slature  cannot 
deprive  the  localities  herein  mentioned  of  the  powers  of  self-government 
which  they  enjoyed  at  the  time  of  the  adoption  of  the  constitution,  it  may, 
for  the  purpose  of  effectuating  some  special  object,  temporarily  delegate  to 
other  than  local  officers  functions  pertaining  generally  to  the  locality.  The 
individuals  to  whom  such  a  delegation  is  made  do  not  become  by  virtue 
thereof  local  officers  within  the  meaning  of  this  section.  People  v.  Oneida 
County,  (1902)  170  N.  Y.  105,  62  N.  E.  1092,  affirming  68  App.  Div.  650, 
74  N.  Y.  S.  1142;  People  v.  McDonald,  (1877)  69  N.  Y.  362,  modifying 
4  Hun  187;  Astor  v.  New  York,  (1875)  62  N.  Y.  567;  Syracuse  v.  Hubbard, 
(1901)  64  App.  Div.  587,  72  N.  Y.  S.  802,  appeal  dismiss^  (1901)  168 
N.  Y.  668,  61  N.  E.  1128.  See  also  People  v.  Tax  Com'rs,  (1903)  174  N.  Y. 
417,  67  N.  E.  69,  105  A.  S.  R.  674,  63  L.  R.  A.  884,  affirmed  199  U.  S.  1, 
25  S.  Ct.  705,  50  U.  S.  (L.  ed.)  65,  and  reversing  79  App.  Div.  183,  80  N.  Y.  S. 
85,  79  App.  Div.  643,  80  N.  Y.  S.  1145;  Matter  of  Morgan,  (1906)  114  App. 
Div.  127,  90  N.  Y.  S.  783,  affirmed  (1906)  186  N.  Y.  202,  78  N.  E.  869.  Compare 
Matter  of  Henneberger,  (1898)  25  App.  Div.  164,  49  N.  Y.  S.  230,  affirmed 
(1898)  155  N.  Y.  420,  50  N.  E.  61,  42  L.  R.  A.  132.  "If  the  legislature  in 
providing  for  the  accomplishment  of  a  particular  specific  object  which  it  has 
power  to  accomplish,  designates  some  person  to  perform  a  specific  duty  that 
might  be  performed  by  a  local  city  or  town  officer,  the  fact  that  such  person 
is  charged  with  that  duty  does  not  make  him  a  city  or  a  town  officer  within 
the  meaning  of  the  constitution  so  long  as  the  general  duty  or  functions  of 
the  local  board  are  not  interfered  with."  Syracuse  v.  Hubbard,  (1901)  64 
App.  Div.  587,  72  N.  Y.  S.  802,  appeal  dismissed  (1901)  168  N.  Y.  668, 
61  N.  E.  1128.  Thus,  the  Act  of  1870  (ch.  623),  creating  avenue  commis- 
sioners and  giving  them  the  power  to  widen  a  certain  designated  avenue,  in  no 
wise  subverts  the  right  of  the  locality  to  elect  or  appoint  local  officers  in 
so  much  as  the  commission  created  is  not  a  local  body  and  does  not 
deprive  the  commissioner  of  highways  existing  under  general  laws  of  any 
powers.  People  v.  McDonald,  (1877)  69  N.  Y.  362,  modifying  4  Him  187. 
Similarly,  chapter  89  of  the  Laws  of  1901,  appointing  specified  residents  of 
the  county  of  Oneida  a  board  of  commissioners  to  erect  a  court  house  in  the 
city  of  Utica,  is  not  in  violation  of  this  section.  "  The  legislature  has  the 
power  to  provide  buildings  and  court  rooms  in  which  the  courts  of  the 
state  may  hold  sessions  and  dispose  of  the  civil  and  criminal  cases  that  may 
be  brought  to  trial.  The  power  to  construct  these  buildings  may  be  delegated 
to  the  cities  or  the  counties  in  the  state,  or  it  may  be  done  through  such 
agents  of  the  state  as  the  legislature  shall  provide.  In  this  case  the  legis- 
lature has  seen  fit,  through  the  act  in  question,  to  relieve  the  board  of 
supervisors  of  Oneida  county  temporarily  of  the  duty  of  constructing  the 
court  house  and  has  cast  that  duty  upon  a  number  of  persons  who  are  named 
as  commissioners,  who  become  the  agents  of  the  state.  They  may  become  or 
be  treated  as  county  officers  for  certain  purposes,  and  the  county  may 
become  bound  by  their  acts,  but  so  far  as  the  manner  of  their  appointment 
is  concerned,  they  are  not  deemed  county  officers  within  the  contemplation 
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or  meaning  of  article  ten,  section  two,  of  the  constitution."  People  v.  Oneida 
County,  (1902)  170  N.  Y.  105,  62  N.  E.  1092,  affirming  68  App.  Div.  650, 
74  N".  Y.  S.  1142.  And  the  persons  designated  by  chapter  402,  Laws  of 
1901  to  audit  certain  claims  against  the  city  of  Syracuse  are  ngt  officers 
of  the  city.  That  act  is  not  unconstitutional  in  making  their  appointment. 
Syracuse  v.  Hubbard,  (1901)  64  App.  Div.  587,  72  N.  Y.  S.  802,  appeal  dis- 
missed (1901)    168  N.  Y.  668,  61  N.  E.  1128. 

Performance  by  local  officer  of  functions  in  another  locality. —  An  act 
(ch.  552,  Laws  of  1884) ,  empowering  the  city  of  New  York  to  lay  out  parks  in 
territory  of  Westchester  county  adjacent  to  the  city  and  extending  the 
jurisdiction  of  the  city  department  of  public  parks  over  that  portion  of  the 
parks  outside  the  city  and  in  Westchester  county,  is  not  violative  of  this 
section.  The  park  police  do  not  become  Westchester  county  officers,  and  no 
officer  of  that  county  is  legislated  out  of  office.  In  re  New  York,  (1885) 
99  N.  Y.  569,  2  N.  E.  642,  affirming  34  Hun  441.  The  provisions  of  the 
act  (ch.  428,  Laws  of  1907),  authorizing  the  village  of  Mount  Kisco  to  provide 
that  all  persons  in  the  village  should  connect  with  the  village  sewer  system 
and  in  the  event  of  their  failure  so  to  do  and  the  failure  of  the  village  to 
compel  them,  empowering  the  city  of  New  York  to  cause  the  connection  to 
be  made  at  the  expense  of  the  owners,  does  not  conflict  with  this  section. 
"  The  persons  who  shall  carry  out  such  provisions  are  not  designated  in  the 
act,  and  if  they  should  be  deemed  officers  of  the  city  of  New  York  they  are 
exercising  police  power  pursuant  to  legislative  authority  to  protect  its  water 
supply.  The  fact  that  they  may  be  called  upon  to  perform  functions  within 
the  physical  boundaries  of  another  municipality  does  not  make  the  statute 
under  which  they  act  unconstitutional."  Mead  v.  Turner,  (1909)  134  App. 
Div.  691,  119  N.  Y.  S.  526.  The  legislature  has  the  right  to  provide  for  the 
temporary  administration  of  justice  in  a  proposed  new  county  through  the 
officials  and  courts  of  the  county  from  which  it  is  to  be  detached.  People 
V.  Kennedy,  (1913)  207  N.  Y.  533,  101  N.  E.  442,  Ann.  Cas.  19140  616, 
affirming  154  App.  Div.  558,  139  N.  Y.  S.  896. 

Abolition  of  local  office. —  The  legislature  is  not  precluded  by  this  section 
from  abolishing  a  local  office  existing  at  the  time  of  the  adoption  of  the 
section.  On  the  contrary,  it  is  competent  to  abolish  any  such  office  not 
specifically  established  by  the  constitution  provided  that  the  fimctions 
thereto  pertaining,  if  retained,  shall  vest  in  an  officer  of  that  locality.  Wil- 
cox v.  McGlellan,  (1906)  185  N.  Y.  9,  77  N.  E.  986,  affirming  110  App.  Div. 
378,  97  N.  Y.  S.  311;  Allison  v*  Welde,  (1902)  172  N.  Y.  421,  65  N.E.  263, 
reversing  72  App.  Div.  629,  76  N.  Y.  S.  1008;  People  v.  Draper,  (1857)  15 
N.  Y.  532,  affirming  25  Barb.  344;  In  re  Lester,  (1880)  21  Hun  130.  See 
also  People  v.  Pelham,  (1915)  215  N.  Y.  374,  109  N.  E.  513,  reversing  166 
App.  Div.  779,  152  N.  Y.  S.  428;  People  v.  Tax  Com'rs,  (1903)  174  N.  Y. 
417,  67  N.  E.  69,  affirming  199  U.  S.  1,  25  S.  Ct.  705,  and  reversing  79  App. 
Div.  183,  80  N.  Y.  S.  85,  79  App.  Div.  643,  80  N.  Y.  S.  1145;  People  v. 
Dunlap,  (1876)  66  N.  Y.  162;  People  v.  McKinney,  (1873)  52  N.  Y.  374. 

Creation  of  new  political  subdivision. —  This  section  is  based  on  the  division 
of  the  state  into  counties,  cities,  towns  and  villages,  and,  as  has  been  here- 
tofore observed,  is  intended  to  preserve  to  those  divisions  the  right  of  self- 
government.  The  continued  and  permanent  existence  of  these  divisions  is 
therefore  impliedly  required;  and  the  legislature  must  do  nothing  which  will 
render  them  less  suitable  for  the  purposes  for  which  they  are  recognized  and 
employed  by  the  constitution.  In  the  words  of  the  Court  of  Appeals,  "  the 
adoption  by  the  constitution  of  counties,  towns,  cities  and  villages  as  the 
civil  divisions  exercising  general  powers  of  local  government  and  the  local 
auxiliaries  of  the  state  government  is  equivalent  to  a  direct  prohibiticm 
against  the  creation  of  other  civil  divisions  vested  with  similar  powers." 
People  v.  Becker,  (1911)  203  N.  Y.  201,  96  N.  E.  381,  reversing  142  App. 
Div.  929,  127  N.  Y.  S.  1139.    Wherefore,  the  legislative  acts,  chapter  812  of 
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the  Laws  of  1896  and  chapter  361  of  the  Laws  of  1901,  purporting  to 
revise  and  consolidate  previous  acts  creating  the  "  area  or  territory  known 
as  Sylvan  Beach,"  are  without  constitutional  warrant,  and  a  commitment 
issued  by.  a  police  justice  claiming  to  hold  his  office  under  such  acts  is  void. 
People  V.  Becker,  supra.  But  when  the  interests  of  the  people  so  require, 
the  legislature  can  consolidate  into  a  central  body  particular  powers  vested 
in  different  divisions  so  long  as  no  arrangement  made  by  the  constitution 
is  disturbed  and  to  that  end  it  may  create  new  civil  divisions  of  the  state 
embracing  the  whole  or  parts  of  different  counties,  cities,  villages  or  towns. 
Heister  v.  Metropolitan  Board  of  Health,  (1868)  37  N.  Y.  661;  People  v. 
Shepard,  (1867)  36  N.  Y.  285;  People  v.  Pinckney,  (1865)  32  N.  Y.  377; 
People  V.  Draper,  (1857)  15  N.  Y.  532,  affirming  25  Barb.  344.  See  also 
Morgan  v.  Furey,  (1906)  186  N.  Y.  202,  78  N.  E.  869,  affirming  114  App. 
Div.  127,  99  N.  Y.  S.  783;  People  v.  Albertson,  (1873)^  55  N.  Y.  50..  Thus, 
chapter  569,  Laws  of  1857,  uniting  the  counties  o*f  New  York,  Kings, 
Richmond  and  Westchester  into  a  Metropolitan  Police  District  and  vesting 
in  a  special  board  of  police  commissioners  general  police  power  over  that 
district,  is  constitutional,  since  that  act,  though  clothing  one  central  body 
with  authority  formerly  diffused  among  several  local  boards,  not  only  does 
not  militate  against  the  divisions  recognized  by  the  constitution,  but  is 
dependent  on  them  for  its  efficacious  operation.  People  v.  Draper,  (1857) 
15  N.  Y.  532,  affirming  25  Barb.  344.  Apparently,  however,  a  new  civil 
division  can  be  created  only  out  of  compact  and  contiguous  territory.  Peo- 
ple V.  Albertson,  (1873)  55  N.  Y.  50.  Compare  People  v.  Shepard,  (1867) 
36  N.  Y.  285.  Nor  may  the  legislature  arbitrarily  and  capriciously  create 
a  new  political  division  when  the  objects  to  be  accomplished  thereby  would 
be  equally  well  subserved  by  one  of  the  civil  and  political  divisions  recog- 
nized by  the  state.  "  The  constitution  has  provided  for,  or  in  terms  recog- 
nizes, every  civil  and  political  organization  into  which  it  was  intended  the 
state  should  be  divided.  It  provides  for  senate  and  assembly  and  judicial 
districts,  and  the  organization  of  cities  and  villages,  and  recognizes  the 
ancient  and  well  known  divisions  of  counties  and  towns;  and,  if  any  other 
division  or  organization  is  allowable,  it  can  only  be  when  neither  of  the 
others  will  serve  or  answer  the  purpose,  or  the  objects  cannot  be  accomplished 
by  organizing  the  territory  in  view  under  one  or  the  other  forms  of  municipal 
government  authorized  by  the  constitution."  People  v.  Albertson,  (1873) 
55  N.  Y.  50.  As  to  selection  of  officers  of  new  subdivision,  see  infra, 
III  Uew  Officers. 


II.   SELiECTioN  OP  County,  City,  Town,  or  Village  Officer. 

1.  Officers, 

Test  of  county,  city,  town  or  village  officer. —  The  word  "  officers  "  is  used 
in  a  strictly  conventional  sense  in  the  provisions  of  this  section  requiring 
the  selection  of  county,  city,  town  or  village  officers  by  election  of  the 
people  or  by  appointment  of  the  authorities  of  those  localities.  It  denotes 
public  officers.  Within  that  definition,  officials  and  members  of  an  organiza- 
tion performing  public  functions  are  not  "officers."  Thus,  the  officials  and 
firemen  of  the  New  York  fire  department,  incorporated  by  the  Act  of  March 
29,  1798,  and  abolished  by  the  Act  of  March  30,  1865,  are  not  "officers" 
within  the  meaning  of  this  provision.  People  v.  Pickney,  (1865)  32  N.  Y. 
377.  An  official  is  an  officer  of  a  particular  locality  within  the  meaning  of 
this  section  if  his  office  was  created  for  that  particular  locality  without 
reference  to  other  territory;  and  this  rule  obtains  even  though  the  duties 
of  the  officer  are  largely  public  and  do  not  pertain  strictly  to  the  locality  in 
its  corporate  capacity.    People  v.  Houghton,  (1905)   182  N.  Y.  30,  74  N.  B. 
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830,  afiOrming  102  App.  Div.  209,  92  N.  Y.  S.  661.  Thus,  the  members  of 
the  city  board  of  health  of  Osw^o,  being  created  for  that  city,  are  city 
officers  although  they  are  not  under  the  control  of  the  city  council  and  their 
duties  do  not  relate  to  the  exercise  of  corporate  powers.  "The  members  of 
the  board  of  health  might  well  be  public  officers,  in  the  sense  that  their 
duties  were  rendered  to  the  public  tmder  a  general  law  of  the  state,  and  yet 
they  could  be  city  officers  within  the  meaning  of  the  constitution.  I  think 
that  the  question  does  not  turn  so  much  upon  whether  the  officers  are  the 
servants,  or  agents,  of  the  city,  as  upon  whether  their  offices  were  created 
for  the  city,  imconnected  with  any  other  territory."  Accordingly,  that  part 
of  the  Public  Health  Law  (ch.  661,  Laws  of  1893)  providing  for  appointments 
to  such  boards  in  certain  cases  by  a  county  judge,  is  unconstitutional  as 
applied  to  the  board  of  health  of  Oswego.     People  v.  Houghton,  supra. 

County  officers. —  The  office  of  coroner  of  a  county  falls  within  the  direction 
of  this  section  that  all  coimty  officers  shall  be  appointed  by  the  board  of 
supervisors  or  other  county  authorities,  as  the  legislature  shall  direct.  People 
V.  Blair,  (1897)  21  App.  Div.  213,  47  N.  Y.  S.  495,  affirmed  (1897)  154 
N.  Y.  734,  49  N.  E.  1102.  See  also  People  v.  Scholer,  (1904)  94  App.  Div. 
282,  87  N.  Y.  S.  1122,  affirmed  (1904)  179  N.  Y.  602,  72  N.  E.  1148.  Hence, 
it  follows  that  "  any  statute  which  bestows  upon  the  governor  the  appoint- 
ment of  a  coroner  of  a  county  would  be  unconstitutional  and  void."  People 
V.  Blair,  supra.  The  office  of  commissioner  of  jurors  in  the  county  of  Kings, 
created  by  chapter  322  of  the  Laws  of  1858,  was  a  county  office  at  the  time 
the  constitution  went  into  effect,  and  chapter  602  of  the  Laws  of  1901,  in 
so  far  as  it  transfers  the  power  of  appointing  its  incumbent  from  the  local 
authorities  to  the  justices  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  and  hence  to  state  authorities,  is  in  viola- 
tion of  this  section.  In  re  Brenner,  (1902)  170  N.  Y.  185,  63  N.  E.  133, 
affirming  67  App.  Div.  628,  74  N.  Y.  S.  1121,  67  App.  Div.  375,  73  N.  Y.  S. 
689,  and  Melody  v.  Goodrich,  67  App.  Div.  368,  73  N.  Y.  S.  741. 

City  officers. —  The  office  of  city  mayor,  if  not  a  constitutional  office  by 
virtue  of  its  recognition  in  section  2,  article  12,  is  in  any  case  a  city 
office  which  must  be  filled  under  this  section  by  election  by  the  people  or 
by  appointment  from  city  authorities.  The  legislature  is  not  competent  to 
have  it  filled  in  any  other  manner.  Metz  v.  Maddox,  (1907)  189  N.  Y.  460, 
82  N.  E.  507,  reversing  121  App.  Div.  147,  105  N.  Y.  S.  702,  and  120  App. 
Div.  814,  105  N.  Y.  S.  809.  Similarly,  the  officials  and  members  of  a  city 
police  force  must  be  chosen  by  the  city  electorate  or  authorities.  People  v. 
Coler,  (1903)  173  N.  Y.  103,  65  N.  E.  956,  affirming  71  App.  Div.  584,  76 
N.  Y.  S.  205;  People  v.  York,  (1898)  35  App.  Div.  300,  55  N.  Y.  S.  10, 
affirmed  (1899)  158  N.  Y.  670.  See  also  Rathbone  v.  Wirth,  (1896)  150 
N.  Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408,  affirming  6  App.  Div.  277,  40 
N.  Y.  S.  535;  People  v.  Albertson,  (1873)  55  N.  Y.  50;  People  v.  Draper,  15 
N.  Y.  532.  In  like  manner,  a  city  chamberlain  must  be  so  selected.  Matter 
of  Haase,  (1903)  88  App.  Div.  242,  85  N.  Y.  S.  462;  Matter  of  Lowman, 
(1904)  95  App.  Div.  32,  88  N.  Y.  S.  533,  affirming  (1904)  179  N.  Y.  600, 
72  N.  E.  1145.  The  members  of  the  board  of  building  examiners  created  by 
chapter  547,  Laws  of  1874,  are  not  city  officers  within  the  provision  of  this 
section,  however.  New  York  Fire  Department  v.  Atlas  Steamship  Co.,  (1887) 
106  N.  Y.  666,  13  N.  E.  329. 

Town  officers. —  The  office  of  town  collector  is  a  town  office  which  under 
the  provision  of  this  section  must  be  filled  by  the  town  electorate  or  by  town 
authorities.  People  v.  McKinney,  (1873)  62  N.  Y.  374.  Commissioners 
appointed  by  a  county  board  of  supervisors  under  chapter  482,  .Laws  of  1875 
(amended  by  ch.  257,  Laws  of  1876,  and  ch.  451,  Laws  of  1885)  to  build  a 
bridge  between  two  towns,  are  not  officers  of  either  town  within  the  meaning  of 
this  section.  Kirkwood  v.  Newburg,  (1887)  45  Hun  323,  12  N.  Y.  St.  Rep. 
420,  affirmed  122  N.  Y.  571. 
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Village  officer. —  The  health  officer  of  a  village  is  a  village  officer  within  the 
intent  of  these  provisions  and  must,  therefore,  be  chosen  by  the  village  elec- 
torate or  authorities.  Towne  v.  Porter,  (1908)  128  App.  Div.  717,  113 
N*.  Y.  S.  758. 

2.  Authorities 

Appointee  as  "authority."  —  While  this  section  intends  that  the  people 
of  the  respective  localities  mentioned  shall  have  the  right  to  choose  the 
officers  conducting  the  affairs  of  local  government,  it  does  not  impliedly 
require  that  the  power  of  appointing  local  officers  shall  be  intrusted  only  to 
a  local  authority  directly  elected  by  the  people.  It  is  sufficient  if  the 
authority,  though  itself  appointed,  ultimately  derives  title  to  his  position 
from  the  people.  Thus,  the  president  of  a  village  is  a  village  authority 
although  he  is  appointed  by  the  village  trustees  where  the  trustees,  in  turn, 
are  elected  by  the  people.  Scott  v.  Saratoga  Springs,  (1910)  199  N.  Y.  178, 
92  N.  E.  393,  affirming  131  App.  Div.  347,  115  N.  Y.  S.  796. 

Minority  of  board. —  A  minority  of  the  common  council  of  a  city  is  not  a 
city  authority,  within  the  meaning  of  this  provision.  Hence  the  act  for 
reorganizing  the  police  department  of  the  city  of  Albany  (Laws  of  1896, 
ch.  427 )  transcends  the  constitutional  power  of  the  legislature  in  providing  that 
the  members  of  the  city  council  attending  a  meeting  called  to  elect  police  com- 
missioners, shall  constitute  a  quorum  to  make  such  elections  and  in  effect 
by  otter  provisions  vesting  in  a  minority  of  the  council  the  power,  in  any 
event,  to  choose  one-half  of  the  commissioners.  "  In  passing  upon  the 
validity  of  an  act,  we  are  to  consider  what  is  possible  and  what  may  be 
done  under  its  authority  and  the  vice  of  the  one  before  us  is  that  it  affects 
the  common  council's  power  to  act,  as  designed,  and  created  by  law,  to  act; 
that  is  to  say,  through  the  majority  of  its  members,  and  authorizes,  in  a 
certain  contingency,  something  less,  or  other,  than  that  local  authority  to  act. 
The  legislature  could  not,  constitutionally,  deprive  the  municipal  authority, 
selected  for  the  purpose,  of  the  power  to  exercise  its  functions  as  prescribed 
by  the  law  of  its  being  —  an  indisputable  proposition  with  respect  to  a  law, 
which  purports  not  to  amend  a  municipal  charter,  but  to  confer  some  new 
power  upon  a  mimicipal  authority."  Per  Gray,  J.,  in  Rathbone  v.  Wirth, 
(1896)  150  N.  Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408,  affirming  6  App.  Div. 
277,  40  N".  Y.  S.  535.  "When  the  common  council  of  a  city  is  designated 
as  the  appointing  power  the  term  is  to  be  vmderstood  in  its  usual  ordinary 
and  popular  sense,  and  the  authority  is  to  be  exercised  m  the  ordinary 
manner^  according  to  the  procedure  governing  legislative  or  deliberative 
bodies.  When  it  is  so  fettered  and  cramped  in  its  official  action,  and  its 
power  so  divided  that  the  vote  of  a  single  member  in  the  minority  is  made 
as  potential  as  that  of  a  dozen  in  'the  majority,  it  then  ceases  to  be  the 
common  council,  or  the  local  authority,  in  any  just  or  practical  sense,  and 
becomes  a  mere  instrument  to  register  the  legislative  will."  Per  O'Brien,  J., 
in  Rathbone  v.  Wirth,  supra. 

County  authorities. —  Section  1  of  this  article  provides,  in  part,  that  a 
sheriff  "  shall  hold  no  other  office."  That  stipulation,  however,  does  not  pre- 
vent a  sheriff  from  serving  as  a  county  authority  to  appoint  county  officers 
under  the  provision  of  this  section  allowing  the  legislature  to  provide  for  the 
appointment  of  such  officers  by  county  authorities  in  cases  where  other 
arrangements  have  not  been  made  by  the  constitution.  Wherefore,  a  sheriff 
is  competent  to  serve  as  a  member  of  a  board  created  by  the  legislature  to 
appoint  the  police  commissioners  of  his  county.  Pearce  v.  Stephens,  (1897) 
18  App.  Div.  101,  45  N.  Y.  S.  422,  affirmed  (1897)  153  N.  Y.  673,  48  N.  E. 
1106.  A  chairman  pro  tempore  of  a  county  board  of  supervisors  is  a  county 
authority.  Matter  of  Carboy,  (1882)  27  Hun  82.  The  appointment  of  com- 
missioners of  drainage  by  a  county  judge  may  properly  be  authorized  under 
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this  section.  In  re  Ryers,  (1878)  72  N.  Y.  1,  28  Am.  Rep.  88,  affirming  10 
Hun  &3. 

City  authority. —  A  minority  of  a  city  council,  as  has  been  observed,  is  not 
a  city  authority.  Rathbone  v.  Wirth,  (1896)  150  N.  Y.  459,  45  N.  E.  15, 
34  L.  R.  A.  40^  affirming  6  App.  Div.  277,  40  N.  Y.  S.  535.  A  recorder 
may  be  a  city  authority  even  though  he  possesses  both  city  and  county  func- 
tions. But  even  if  the  contrary  were  true,  where  the  city  and  county  are 
identical  as  political  divisions  of  the  state,  and  the  distinction  between  them 
is  nominal  rather  than  real  and  practical,  a  recorder  exercising  both  city 
and  county  functions  is  a  city  authority.  Matter  of  Lester,  (1886)  21  Hun 
130. 

3.  Election  and  Appointment 

Election  or  appointment  as  alternatives. —  Apparently  the  provisions  of 
this  section  do  not  leave  the  method  to  be  pursued  by  a  locality  in  selecting 
officers  absolutely  to  the  discretion  of  the  legislature.  They  present  two  dis- 
tinct alternatives.  Officers  of  the  same  class  and  in  the  same  territorial  or 
civil  division  must  be  appointed  or  elected,  one  or  the  other,  not  both.  People 
V.  Dooley,  (1902)  171  N.  Y.  74,  63  N.  E.  815,  affirming  69  App.  Div.  612,  75 
N.  Y.  S.  350.  See  also  Matter  of  Gage,  (1894)  141  N.  Y.  112,  35  N.  E.  1094, 
affirming  5  Misc.  375,  26  N.  Y.  S.  167;  People  v.  Clute,  (1872)  50  N.  Y.  451, 
10  Am.  Rep.  508,  reversing  63  Barb.  356. 

"Election"  by  others  than  electorate. —  The  action  of  a  particular  board, 
body,  or  commission  other  than  the  general  electorate,  in  choosing  a  local 
officer,  though  designated  as  an  " election*'  by  the  statute  under  which 
action  is  taken,  is  not  an  election  but  an  appointment.     People  v.  Aheam, 

(1909)  196  N.  Y.  221,  89  N.  E.  930,  26  L.  R.  A.  (N.  S.)  1153,  affirming  131 
App.  Div.  30,  115  N.  Y.  S.  1136;  Sturgis  v.  Spofford,  (1871)  45  N.  Y.  446, 
modifying  52  Barb.  436;  People  v.  Sturges,  (1898)  27  App.  Div.  387,  50 
N.  Y.  S.  5,  affirmed  (1898)  156  N.  Y.  580,  51  N.  E.  295;  State  Board  of 
Pharmacy  v.  Bellinger,  (1910)  138  App.  Div.  12,  122  N.  Y.  S.  651.  Where- 
fore, a  statute  (ch.  247,  Laws  1895,  amending  ch.  220,  Laws  1866),  pro- 
viding for  the  "  election  '*  of  a  village  president  by  the  board  of  trustees  of 
the  village,  is  not  unconstitutional  hereunder  as  designating  a  mode  of 
selecting  that  officer  other  than  an  election  by  the  people  or  appointment  by  a 
local  authority.  The  "  election  "  by  the  trustees  is  equivalent  to  an  "  appoint- 
ment "  within  the  meaning  of  this  section.  People  v.  Sturges,  (1898)  27  App. 
Div.  387,  50  K  Y.  S.  5,  affirmed  (1898)  156  N.  Y.  580,  51  N.  E.  295.  Simi- 
larly, a  statute  (Public  Health  Law,  art.  11),  creating  the  state  board 
of  pharmacy,  although  it  provides  that  the  members  shall  be  elected  by  a 
restricted  electorate  of  licensed  pharmacists,  does  not  violate  this  section,  for 
while  the  statute  uses  the  word  "  election,"  the  method  of  selection  amounts 
in  legal  effect  to  an  appointment.     State  Board  of  Pharmacy  v.  Bellinger, 

(1910)  138  App.  Div.  12,  122  N.  Y.  S.  651. 

Essential  feature  of  appointment. —  The  choice  of  a  person  to  fill  an  office 
is  the  essence  of  an  appointment  and  the  power  to  choose  is  an  inseparable 
incident  to  the  power  to  appoint.  It  follows  that  the  provision  of  this  sec- 
tion permitting  the  legislature  to  provide  for  the  appointment  of  local 
officers  by  local  authorities,  must  be  deemed  to  contemplate  that  the  authori- 
ties vested  with  the  appointing  power  hereunder  shall  be  left  free  to  exercise 
their  discretion  in  making  appointments.  People  v.  Coler,  (1903)  173  N.  Y. 
103,  65  N.  E.  956,  affirming  71  App.  Div.  584,  76  N.  Y.  S.  205;  People  v. 
Mosher,  (1900)  163  N.  Y.  32,  57  N.  E.  88,  79  A.  S.  R.  552,  affirming  45  App. 
Div.  68,  61  N.  Y.  S.  452;  per  Gray,  J.,  Rathbone  v.  Wirth,  1896)  150 
N.  Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408,  affirming  6  App.  Div.  277,  40  NT.  Y.  S. 
535;  Matter  of  Kane  v.  Gaynor,  (1911)  144  App.  Div.  196,  129  N.  Y.  S. 
280.  See  also  People  v.  Tax  Com'rs,  (1903)  174  N.  Y.  417,  67  N.  E.  69, 
affirmed  199  U.  S.  1,  25  S.  Ct.  706,  50  U.  S.  (L.  ed.)   66,  and  reversing  T9 
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App.  Div.  183,  80  K.  Y.  S.  85,  79  App.  Div.  643,  80  N.  Y.  S.  1146;  People 
V.  Gaflfney,  (1911)  142  App.  Div.  122,  126  N.  Y.  S.  1027;  Matter  of  Jones 
V.  Wilcox,  (1903)  80  App.  Div.  167,  80  N.  Y,  S.  420;  People  v.  Burch, 
(1903)  79  App.  Div.  156,  80  N.  Y.  S.  274;  Pearce  v.  Stephens,  (1897)  18 
App.  Div.  101,  45  N.  Y.  S.  422,  affirmed  (1897)  153  N.  Y.  623,  48  K  E. 
1106. 

Arbitrary  disqualifications  from  office  are,  therefore,  in  violation  of  this 
section  as  restraints  on  the  choice  of  electors  or  appointing  authorities. 
People  V.  Coler,  (1903)  173  N.  Y.  103,  65  N.  E.  956,  affirming  71  App.  Div. 
584,  76  N.  Y.  S.  205;  per  Gray,  J.,  Rathbone  v.  Wirth,  (1896)  150  N.  Y. 
459,  45 'N.  E.  15,  34  L.  R.  A.  408,  affirming  6  App.  Div.  277,  40  N.  Y.  S.  535. 
Thus,  an  act  requiring  the  appointment  of  an  officer  of  a  particular  political 
party  is  unconstitutional.  *'  What  becomes  of  the  right  of  the  majority  of 
the  people  in  a  locality  to  manage  their  own  affairs  and  to  appoint  their 
local  officers,  when  that  majority  can  have  no  advantage  in  the  constitution 
of  the  board  by  numbers,  or  when  the  choice  is  limited  to  the  members  of  a 
designated  class?  Is  it  not  clear  that  the  legislature  has  assumed  to  add 
to  the  power  to  designate  the  appointing  authorities  of  the  municipality  the 
further  power  to  designate  the  particular  persons  from  whom  the  appointments 
must  be  made.  .  .  .  This  is  too  evident  an  excess  of  power  to  be  explained 
away,  or  to  be  excused  upon  the  ground  of  political  expediency.  It  is  not 
too  much  to  say  of  it,  that  it  is  an  attack  upon  one  of  those  fundamental 
forms  of  personal  liberty,  against  which  the  constitutional  provision  was 
intended  to  act  as  a  safeguard;"  Rathbone  v.  Wirth,  supra.  Again,  a  pro- 
vision in  a  statute  ( ch.  33,  Laws  of  1901 ) ,  disqualifying  from  reappointment  a 
police  commissioner  who  is  removed  by  the  mayor  or  governor,  is  of  the  most 
arbitrary  character  and  T^ould  seem  to  be  violative  of  this  section.  People 
V.  Coler,  (1903)  173  N.  Y.  103,  65  N.  E.  956,  affirming  71  App.  Div.  584,  76 
N.  Y.  S.  205.  But  while  the  legislature  cannot  unreasonably  restrict  the 
choice  of  the  authorities  in  making  appointments,  it  may  prescribe  reasonable 
regulations  calculated  to  further  the  public  interest.  Rogers  v.  Common 
Council  of  Buflfalo,  (1890)  123  N.  Y.  173,  25  N.  E.  274;  Scott  v.  Saratoga 
Springs,  (1909)  131  App.  Div.  347,  115  N.  Y.  S.  796,  affirmed  (1910)  199 
N.  Y.  178,  92  N.  E.  393;  Pearce  v.  Stephens,  (1897)  18  App.  Div.  101,  45 
K  Y.  S.  422,  affirmed  (1897)  153  N.  Y.  673,  48  N.  E.  1106.  See  also  People 
V.  Clute,  (1982)  50  N.  Y.  451,  10  Am.  Rep.  508.  Accordingly,  an  act  (ch. 
606,  Laws  1902),  requiring  that  a  member  of  the  board  of  highway  com- 
missioners of  Saratoga  Springs  "  should  be  a  taxpayer  in  the  village,"  is  not 
unconstitutional  as  limiting  the  power  of  appointment,  but  is  "a  fair  exer- 
cise of  the  discretion  of  the  legislature  as  tending  to  place  in  this  responsible 
position  citizens  qualified  to  perform  the  duties  thereof."  Scott  v.  Saratoga 
Springs,  supra.  The  provision  of  an  act  that  the  t^yo  officers  to  be  appointed 
thereunder  shall  not  belong  to  the  "  same  political  party,  nor  be  of  the 
same  political  opinion,  state  and  national  politics,"  does  not  impose  a  limita- 
tion on  the  powers  of  the  local  authorities  to  appoint  in  violation  of  this 
section.  Pearce  v.  Stephens,  supra.  And  the  provision  of  the  Civil  Service 
Act  (Laws  1883,  ch.  354,  as  amended  by  ch.  410,  Laws  1884),  requiring 
the  regulations  prescribed  by  the  mayor  of  a  city  for  admission  into  the 
civil  service  to  be  approved  by  the  state  civil  service  commissioners  before 
they  go .  into  effect,  is  not  violative  of  this  section,  as  the  submission  of  the 
regulations  to  the  state  board  does  not  interfere  with  the  general  powers  of 
the  local  authorities  to  appoint.    Rogers  v.  Common  Council  of  Buffalo,  supra. 

Article  s,  section  g,  as  limitation  on  discretion  of  authorities. —  While 
section  9  of  article  5  of  the  constitution  provides  that  '^  appointments  and 
promotions  in  the  civil  service  of  the  state,  and  of  all  the  civil  divisions 
thereof,  including  cities  and  villages,  shall  be  made  according  to  merit  and 
fitness,  to  be  ascertained,  so  far  as  practicable,  by  examinations  which,  so  far 
as  practicable,  shall  be  competitive,"  that  section  does  not  deprive  local 
authorities  of  the  right  to  exercise  discretion  in  making  appointments.     Iti 
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Bole  effect  is  to  require  that  appointments  shall  be  made  according  to  merit 
and  fitness  to  be  ascertained,  so  far  as  possible,  by  competitive  examinations. 
The  authorities  may  choose  from  those  determined  fit.  Thus,  the  provision 
of  the  Civil  Service  Law  (Laws  1899,  ch.  370,  §  14),  that  "'appointments 
shall  be  made  by  appointment  of  those  graded  highest  in  open  competitive 
examinations  conducted  by  the  state  or  municipal  commission,"  is  unconsti- 
tutional in  so  far  as  it  requires  the  local  authorities  to  appoint  the  person 
graded  highest  by  the  state  or  municipal  commissions.  That  requirement 
withdraws  from  the  authorities  the  right  to  exercise  freedom  of  choice, 
thereby  virtually  depriving  them  of  the  power  to  appoint.  People  v. 
Mosher,  (1900)  163  N.  Y.  32,  57  N.  E.  88,  79  A.  S.  R.  552,  affirming  45  App. 
Div.  68,  61  N.  Y.  S.  452.  See  also  People  v.  Burch,  (1903)  79  App.  Div.  156, 
80  N.  Y.  S.  274;  People  v.  Gaffney,  (1911)  142  App.  Div.  122,  126  N.  Y.  S. 
1027;  Matter  of  Jones  v.  Wilcox,  (1903)  80  App.  Div.  167,  80  N.  Y.  S.  246. 
A  requirement  that  appointees  be  selected  from  the  three  highest  on  the 
eligible  list  is  valid,  however,  some  right  of  selection  being  reserved  to  the 
local  authorities  thereby.  People  v.  Gaffney,  (1911)  142  App.  Div.  122, 
126  N.  Y.  S.  1027.  See  also  People  v.  Mosher,  (1900)  163  N.  Y.  32,  57  N.  E. 
88,  79  A.  S.  R.  552,  45  App.  Div.  68,  61  N.  Y.  S.  452;  Chittenden  v.  Wurster, 
(1897)  152  N.  Y.  345,  46  N.  E.  857,  37  L.  R.  A.  809,  reversing  14  App.  Div. 
483,  43  N.  Y.  S.  1035;  People  v.  Roberts,  (1896)  148  N.  Y.  360,  42  N.  E. 
1082,  31  L.  R.  A.  399,  affirming  91  Hun  101,  34  N.  Y.  S.  641,  36  N.  Y.  S.  677. 
Moreover,  preference  in  appointment  and  promotion  must  be  given  veterans 
of  the  civil  war  as  is  provided  in  section  9,  that  provision  being  a  limitation 
on  the  power  of  appointment  here  granted  the  local  authorities.  People  v. 
Gaffney,  (1911)  142  App.  Div.  122,  126  N.  Y.  S.  1027;  People  v.  Burch, 
(1903)  79  App.  Div.  156,  80  N.  Y.  S.  274;  People  v.  Stratton,  (1903)  79 
App.  Div.  149,  80  N.  Y.  S.  269.  Thus,  where  an  eligible  list  furnished  to 
the  local  authorities  by  a  municipal  civil  service  commission  contains  the 
names  of  three  persons,  only  one  of  whom  is  a  veteran,  the  veteran  is  entitled 
to  an  absolute  preference  in  appointment.     People  v.  Burch,  supra. 

Opportunity  to  appoint. —  This  section  confers  on  the  people  of  the  localities 
mentioned  the  power,  without  limitation,  of  choosing  their  officers,  either 
directly,  by  election,  or  indirectly,  by  appointment  through  designated  authori- 
ties. An  opportunity  to  appoint  through  the  medium  of  local  authorities 
does  not,  therefore,  satisfy  the  requirements  of  the  section  where  the  power 
to  make  the  appointment  vests  in  an  authority  not  local  on  the  failure  of 
the  local  authorities  seasonably  to  take  advantage  of  their  opportunity. 
Wherefore,  a  statute  (§  20,  ch.  661,  Laws  1893),  providing  for  the  appoint- 
ment of  certain  city  officers  by  a  county  judge,  is  unconstitutional,  although 
the  judge  cannot  exercise  his  power  except  in  case  the  city  authorities,  in 
whom  the  power  to  appgint  is-  vested  in  the  first  instance,  fail  to  agrees 
People  V.  Houghton,  (1905)  102  App.  Div.  209,  92  N.  Y.  S.  661,  affirmed 
(1905)   182  N.  Y.  301,  74  N.  E.  830. 

Removal  by  central  authority. —  The  legislature  can  constitutionally  pro- 
vide for  the  removal,  for  cause,  of  a  local  officer  by  some  other  power  than  a 
local  authority.  Such  a  provision  in  nowise  trenches  upon  the  right  of  the 
people  hereunder  to  choose  their  officers.  Thus,  the  statutes  providing  for  the 
removal  of  a  borough  president  by  the  governor,  on  charges  and  after  a  hear- 
ing, do  not  conflict  with  either  the  letter  or  spirit  of  this  section.  People 
V.  Ahearn,  (1909)  196  N.  Y.  221,  89  N.  E.  930,  26  L.  R.  A.  (N.  S.)  1163, 
affirming  131  App.  Div.  30,  115  N.  Y.  S.  664.  Since,  however,  the  people 
of  the  localities  named  in  this  section  have  an  unrestricted  right  to  directly 
or  indirectly  choose  their  officers,  the  legislature  would  not  seem  to  be  com- 
petent to  confer  on  a  central  authority  a  discretionary  power  to  remove  a 
local  officer,  even  though  such  officer  derives  title  to  his  office  in  the  first 
instance  from  the  people  or  from  properly  constituted  local  authorities. 
This  doctrine  results  from  the  obvious  consideration  that  a  local  officer,  sub- 
ject to  removal  at  the  will  of  a  central  authority,  would  hold  office,  not  by 
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virtue  of  his  selection  by  the  people,  but  at  the  sufferance  of  the  central 
authority.  Wherefore,  chapter  33,  Laws  of  1901,  is  unconstitutional  in 
vesting  the  governor  of  the  state  with  the  discretionary  power  of  removing 
a  city  police  commissioner.  ''The  intent  of  the  constitution  is  that  the 
office  shall  be  filled  by  an  incumbent  whom  the  electors  of  the  locality  or 
their  chosen  officers  deem  the  proper  person  to  discharge  its  duties,  regardless 
of  the  opinion  of  the  other  officers  or  other  electors  of  the  state  on  that  sub- 
ject. It  is  no  answer  to  this  to  say  the  constitutional  requirement  is  com- 
plied with  because  the  officer  must  hold  a  certificate  of  appointment  from  a 
local  authority.  The  constitution  deals  with  substance,  not  merely  with 
form.  When  it  provides  that  the  officer  shall  be  elected  by  the  electors  of 
the  locality  or  appointed  by  some  local  authority,  its  mandate  is  that  the 
office  shall  be  filled  and  held  solely  by  virtue  of  such  election  or  appointment. 
An  absolute  power  of  removal  in  the  governor  is  inconsistent  with  such  a 
tenure."  The  legislature  may,  however,  confer  on  a  local  authority  the  right 
to  remove  a  local  officer.  People  v.  Coler,  (1903)  173  N.  Y.  103,  65  N.  E. 
966,  affirming  71  App.  Div.  584,  76  N.  Y.  S.  205.  The  point  set  out  above, 
while  not  essential  to  the  disposition  of  the  case,  was  made  by  Cullen,  J., 
with  whom  concurred  Parker,  Ch.  J.,  and  O'Brien,  J.  The  other  three  mem- 
'>ers  of  the  court  hearing  the  case  refrained  from  expressing  an  opinion. 

Extension  of  term  of  office  as  appointment  by  legislatute. —  The  legislature 
is  powerless  to  enlarge  the  term  of  an  incumbent  of  a  local  office  which,  under 
this  section,  must  be  filled  by  election  or  by  appointment  of  the  local  authori- 
ties. People  V.  Randall,  (1897)  l61  N.  Y.  497,  45  N.  E.  841,  affirming  91  Hun 
266,  36  N.  Y.  S.  202;  per  O'Brien,  J.,  Rathbone  v.  Wirth,  (1896)  150  N.  Y. 
459,  45  N.  E.  15,  34  L.  R.  A.  408,  affirming  6  App.  Div.  277,  40  N.  Y.  S.  535; 
People  V.  Foley,  (1896)  148  N.  Y.  677,  43  N.  E.  171,  affirming  86  Hun  621, 
33  N.  Y.  S.  1132;  People  v.  McKinney,  ( 1875)  52  N.  Y.  374;  People  v.  Crooks, 
(1873)  53  N.  Y.  648;  Matter  of  Haase,  (1903)  88  App.  Div.  242,  85  N.  Y.  S. 
462.  See  also  People  v.  Tax  Com'rs,  (1903)  174  N.  Y.  417,  67  N.  E.  69, 
106  A.  S.  R.  674,  63  L.  R.  A.  884,  affirmed  79  App.  Div.  183,  80  N.  Y.  S.  86, 
79  App.  Div.  643,  80  N.  Y.  S.  1145;  People  v.  Bull,  (1871)  46  N.  Y.  57, 
7  Am.  Rep.  302;  Morgan  v.  Furey,  (1906)  114  App.  Div.  127,  99  N.  Y.  S. 
783,  affirmed  (1906)  186  N.  Y.  202,  78  N.  E.  869;  Matter  of  Goodwin,  (1898) 
30  App.  Div.  418,  51  N.  Y.  S.  355.  "An  act  of  the  legislature  extending  the 
term  of  a  town  officer,  then  in  office,  is  virtually  an  appointment  to  the 
office  for  the  extended  time.  The  legislature  has  no  power  to  appoint  a  town 
officer.  The  constitution  requires  that  they  shall  be  either  elected  by  the 
electors,  or  appointed  by  some  local  authority."  Hence,  the  provisions  of 
chapter  344,  Laws  of  1893,  for  the  enlargement  of  the  term  of  office  of  certain 
town  highway  commissioners  from  one  year  to  two  years,  are  to  be  construed 
as  applicable  only  to  officers  elected  after  its  passage.  People  v.  Randal, 
(1897)  151  N.  Y.  497,  45  K  E.  841,  affirming  91  Hun  266,  36  N.  Y.  S.  202. 
Similarly  an  act  (ch.  374,  Laws  1879)  is  in  excess  of  legislative  powers  if 
construed  to  extend  the  terms  of  office  of  town  collectors.  People  v.  Mc- 
Kinney, (1873)  52  N.  Y.  374.  Nor  can  an  extension  of  the  term  of  an 
officer,  local  within  the  requirements  of  this  section,  be  justified  as  an 
incident  to  other  legislation.  Thus,  a  provision  in  an  article  (ch.  8,  Laws 
1903)  extending  the  term  of  a  city  chamberlain,  cannot  be  sustained  on  the 
ground  that  it  was  simply  an  incident  to  the  general  purpose  of  the  amenda- 
tory act  to  change  the  date  of  the  municipal  election  from  March  to  Novem- 
ber. Matter  of  Haase,  (1903)  88  App.  Div.  242,  85  N.  Y.  S.  462.  See  also 
Matter  of  Lowman,  (1904)  95  App.  Div.  32,  88  N.  Y.  S.  533,  affirming  (1904) 
179  N.  Y.  600,  72  N.  E.  1145.  An  extension  of  the  term  of  a  city  officer 
whose  appointment  was  required  to  be  made  by  the  city  authorities  and 
who  was  so  appointed,  has  been  held  to  be  constitutional,  however.  People 
▼.  Batchelor,  (1860)  22  N.  Y.  128.  And  chapter  466,  Laws  of  1901,  pro- 
viding for  the  maintenance  of  a  bureau  of  detoctives  in  the  city  of  New 
York,   to  be   selected  and   appointed  by  the   police   commissioner   from   the 
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patrolmen  or  roundsmen  of  the  police  force,  who,  together  with  the  police- 
men previously  appointed  or  assigned  to  duty  in  the  detective  bureau  and 
acting  therein  on  the  first  day  of  April,  1901,  shall  be  known  as  detective 
sergeants,  with  the  same  rank,  authority  and  compensation  as  sergeants  of 
police,  and  providing  that  they  shall  not  be  reduced  in  rank  or  salary,  except 
in  the  manner  provided  by  law  for  sergeants  and  other  police  officers,  has 
been  held  not  in  violation  of  this  section.  The  fact  that  the  tenure  of  the 
detective  sergeants  appointed  prior  to  the  passage  of  the  act  is  made  per- 
manent, except  in  case  of  removal  in  the  manner  prescribed,  does  not  vitiate 
the  statute  although  they  had  theretofore  been  removable  at  the  discretion  of 
the  board  of  police  commissioners.  Matter  of  Sugden  v.  Partridge,  (1903) 
174  N.  Y.  87,  66  N.  E.  655,  reversing  78  App.  Div.  644,  80  N.  Y.  S.  1149; 
Matter  of  Fay  v.  Partridge,  (1903)  174  N.  Y.  526,  66  N.  E.  1107,  reversing 
78  App.  Div.  204,  79  N.  Y.  S.  722,  78  App.  Div.  199,  79  N.  Y.  S.  724,  78  App. 
Div.  639,  79  N.  Y.  S.  1142,  and  overruling  74  App.  Div.  291,  77  N.  Y.  S. 
691. 

Recanyass  of  election. —  "  In  this  state  prima  facie  title  to  elective  office 
has  always  been  conferred  by  certificates  of  election  according  to  the  results 
canvassed,  and  conclusive  title  has  been  the  subject  of  determination  by 
judicial  proceedings.  The  incumbent  holding  the  prima  facie  evidence  of  title 
has  never  been  subject  to  be  ousted  in  any  other  manner  than  by  legal  pro- 
ceedings, members  of  the  legislature  alone  excepted."  It  follows  that  where 
the  canvass  of  an  election  to  fill  a  local  office  has  been  concluded  imder  statu- 
tory provisions  existing  at  the  time,  the  legislature  cannot  create  a  new  tri- 
bunal with  power  to  recanvass  the  election  and  to  award  possession  of  th% 
office  to  other  than  the  candidate  declared  elected  at  the  conclusion  of  the 
original  canvass.  That  would  amount  to  a  legislative  appointment  to  office 
in  contravention  of  the  requirement  of  this  section  that  local  offices  be 
filled  only  by  election  by  the  people  or  by  appointment  from  the  local  authori- 
ties. Metz  V.  Maddox,  (1907)  189  N.  Y.  460,  82  N.  E.  507,  reversing  121  App. 
Div.  147,  105  N.  Y.  S.  702,  and  120  App.  Div.  814,  105  N.  Y.  S.  809.  Ad- 
verting in  that  case  to  a  statute  (ch.  538,  Laws  of  1907),  authorizing  the 
Supreme  Court  to  determine  the  result  of  election  for  the  office  of  mayor 
held  in  a  city  of  the  first  class  on  the  7th  of  November,  1905,  and  to  award 
possession  of  that  office  to  the  successful  candidate,  the  court  said:  *'A 
canvass  having  been  concluded  under  the  statutory  provisions  for  its  con- 
duct existing  at  the  time,  the  legislature  has  no  power  to  create  a  new 
tribunal  with  power  to  recanvass  the  election  and  to  award  possession  of  the 
office  to  another  claimant.  If  such  were  its  power  the  legislature  migbt, 
except  for  the  bi-partisan  provision  first  found  in  the  constitution  of  1895, 
equally  conduct  the  recanvass  and  make  the  determination  itself.  The  result 
of  such  a  doctrine  would  be  appalling.  Where  the  result  of  an  election  had 
been  adverse  to  the  party  to  which  a  majority  of  its  members  belong,  the 
legislature  might  by  a  subsequent  statute  authorize  a  recanvass  of  the  elec- 
tion of  the  governor,  of  the  judges  of  the  courts,  of  the  state  officers  and  of 
the  presidential  electors,  who,  in  this  state,  are  elected  by  the  people.  We 
hold  that  no  such  power  exists.  Of  course  the  legislature  may  alter  the 
form  of  judicial  proceedings  to  try  the  title  to  office,  making  it  as  summary 
as  possible,  provided  it  retains  the  right  of  trial  by  jury,  but  we  are  speaking 
of  a  mere  recanvass  as  distinguished  from  judicial  proceedings." 

Investiture  of  private  corporation  with  governmental  powers. —  Apparently, 
the  legislature  may  not  invest  a  private  corporation  or  association  with 
governmental  powers  affecting  the  life,  liberty,  and  property  of  the  citizens  of 
the  state  except  in  the  case  of  eminent  domain  and  the  management  of 
reformatory  institutions.  Such  an  investiture  would  be  indirectly  equivalent 
to  an  appointment  to  office  by  the  corporation  of  its  agents  in  violation  of  the 
requirements  of  this  section.  Judge  Cullen,  speaking  for  the  court  in  Fox 
T.  Mohawk,  etc.,  Society,   (1901)    165  N.  Y.  517,  59  N.  E.  353,  80  A.  S.  R. 
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767,  61  L.  R.  A.  681,  affirming  25  App.  Div.  26,  48  N.  Y.  S.  625,  stated  that 
conclusion  in  this  language :  *'  If  it  were  necessary  for  the  disposition  of  this 
case,  agreeing  with  the  view  of  the  learned  Appellate  Division  I  certainly 
should  deny  the  right  of  the  legislature  to  vest  in  private  associations  or 
corporations  authority  and  power  affecting  the  life,  liberty  and  property  of 
the  citizens  except  that  of  eminent  domain,  to  be  exercised  for  a  public 
purpose  and  the  management  and  control  of  reformatory  institutions  to  which 
persons  may  be  committed  by  the  judicial  or  other  public  authorities.  There 
may  be  other  exceptions,  but  they  do  not  occur  to  me.  Of  course,  the  state 
or  any  of  its  subdivisions  may  employ  individuals  or  corporations  to  do 
work  or  render  service  for  it;  but  the  distinction  between  a  public  officer 
and  a  public  employee  or  contractor  is  plain  and  well  recognized.  .  .  .  I  do 
not  base  my  judgment  exclusively  on  the  view  that  a  corporation  cannot 
take  an  oath  of  office,  for  the  acts  of  the  corporation  must  be  done  by  agents 
who  are  natural  persons.  In  many  cases  the  legislature  has  created  cor- 
porations from  boards  of  public  officers.  My  chief  objection  is  that  the 
corporations  are  private  in  the  sense  that  they  proceed  from  the  voluntary 
action  of  individual  citizens  alone  (in  many  cases  it  is  not  necessary  that  the 
members  of  the  corporation  should  be  citizens),  that  the  agents  or  officers  of 
the  corporation  are  appointed  such  by  the  corporators  and  that  if  such  agents 
are  invested  by  virtue  of  their  agency  alone  with  the  power  of  public  officers, 
it  is  in  substance  devolving  the  choice  of  public  offices  on  a  few  of  the  citizens, 
and  possibly  persons  not  citizens,  while  under  the  Constitution,  all  public 
officers  must  be  elected  or  appointed  by  other  public  authorities  and  thus 
trace  their  title  to  power  and  authority  either  inunediately  or  mediately  back 
to  the  people." 

Increase  in  duties  of  officer  during  term  of  office. —  The  legislature  may 
transfer  powers  and  duties  of  a  local  officer  or  of  a  board  of  local  officers  to 
another  local  officer  or  board  during  the  continuance  of  the  terms  of  the  respec- 
tive officers  or  members  of  the  boards.  And  though  the  officers  to  whom  the 
transfer  is  made  were  not  elected  to  discharge  the  powers  and  duties  so 
imposed  on  them,  the  transfer  does  not  constitute  a  legislative  appointment 
to  office.  Wilcox  v.  McClellan,  (1905)  110  x\pp.  Div.  378,  97  N.  Y.  S.  311, 
affirmed  (1905)  185  N.  Y.  9.  Apparently,  however,  the  legislature  may  not, 
during  the  term  of  an  incumbent,  add  such  expensive  powers  to  an  office 
as  is  in  effect  to.  alter  its  nature  and  to  transform  it  into  a  new  and  distinct 
office.  Rathbone  v.  Wirth,  (1896)  150  N.  Y.  459,  46  N.  E.  15,  L.  R.  A.  408, 
aflBurming  6  App.  Div.  277,  40  N.  Y.  S.  535. 


III.  New  Officers. 

General  rule  as  to  selection  of  new  officers. —  By  virtue  of  the  provision 
of  this  section  that  "  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  the  legislature  may  direct," 
the  legislature  is  competent  to  prescribe  such  mode  as  it  deems  best  for  filling 
offices  created  by  law  subsequent  to  the  adoption  of  the  constitution,  whether 
the  functions  pertaining  to  such  offices  are  local  in  their  nature-  or  relate  to 
the  state  generally.  People  v.  Bradley,  (1913)  207  N.  Y.  592,  101  N.  E.  766, 
affirming  156  App.  Div.  882,  139  K  Y.  S.  1139;  Morgan  v.  Furey,  (1906) 
186  N.  Y.  202,  78  N.  E.  869,  affirming  114  App.  Div.  127,  99  N.  Y.  S.  783; 
Allison  V.  Welde,  (1902)  172  N.  Y.  421,  65  N.  E.  263,  reversing  72  App.  Div. 
629,  76  N".  Y.  S.  108;  New  York  Fire  Department  v.  Atlas  Steam- 
ship Company,  (1887)  106  N.  Y.  566,  13  N.  E.  329;  People  v. 
Palmer,  (1873)  52  N.  Y.  83;  Sturgis  v.  Spofford,  (1871)  45  N.  Y.  446,  modify- 
ing 62  Barb.  436;  People  v.  Pinckney,  (1865)  32  K  Y.  377;  People  v.  Wood- 
ruff, (1866)  32  N.  Y.  366;  People  v.  Draper,  (1857)  16  N.  Y.  632,  affirming 
25  Barb.  344;  Hanrahan  v.  Terminal  Station  Commission,   (1912)    152  App. 
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Div.  349,  136  N.  Y.  S.  1001,  reversed  on  other  grounds  206  N.  Y.  494;  Meady. 
Turner,  (1909)  134  App.  Div.  691,  119  N.  Y.  S.  526;  Syracuse  v.  Hnbbsid, 
(1901)  64  App.  Div.  687,  72  N.  Y.  S.  802,  appeal  dismissed  (1901)  168  N.  Y. 
668,  61  N.  E.  1128;  Printing,  etc.,  Ass'n  v.  New  York,  (1896)  8  App.  Div.  230, 
40  N.  Y.  S.  607,  affirmed  (1890)  15^  N.  Y.  257,  46  N.  E.  49©i,  37  L.  R.  A. 
788;  Hequembourg  v.  Dunkirk,  (1888)  49  Hun  550,  2  N.  Y.  S.  447.  "The 
purpose  of  the  constitution  was  to  preserve  to  the  people  of  the  local  divifiioas 
of  the  state  the  power  to  select  such  local  officers  as  they  had  theretofore 
selected,  but  not  to  give  them  the  right  to  select  new  officers  even  if  their 
duties  are  local,  providing  their  fimctions  are  new  and  the  functions  of  ezistiiig 
officers  are  not  interfered  with."  Morgan  v.  Furey,  (1906)  186  N.  Y.  202, 
78  N.  E.  869,  affirming  114  App.  Div.  127,  99  N.  Y.  S.  783. 

Appointment  by  other  than  public  authorities. —  By  virtue  of  its  power  to 
prescribe  the  mode  of  filling  new  offices,  the  legislature  can  confer  the  power 
of  appointment  to  a  new  office  on  a  private  individual  or  association.  Sturgis 
V.  Spofford,  (1871)  45  N.  Y.  446,  modifying  52  Barb.  436.  See  also  People 
V.  Raymond,  (1868)  37  N.  Y.  428;  Kane  v.  Gaynor,  (1911)  144  App.  Diy. 
196,  129  N.  Y.  S.  280;  State  Board  of  Pharmacy  v.  Bellinger,  (1910)  138 
App.  Div.  12,  122  N.  Y.  S.  651.  Thus,  an  act  (ch.  46  of  the  Laws  of  1853)  giv- 
ing the  appointment  of  commissioners  of  pilots  of  New  York  city  to  the  cham- 
ber of  commerce,  and  the  presidents  of  marine  insurance  companies,  is  not  hi 
conflict  with  this  section.  Sturgis  v.  SpoiTord,  supra.  In  that  case  the 
court  said:  "It  is  insisted  that  the  power  of  appointment  can  only  be  con- 
ferred upon  somebody  or  officer  representing  or  responsible  to  the  people. 
The  language  of  the  constitution  does  not  justify  this  position.  .  .  . 
County,  city,  village  an^  town  officers,  whose  election  or  appointment 
is  not  provided  for  in  the  constitution,  are  directed  to  be  ai^ointed 
by  section  two  in  a  certain  specified  manner,  but  the  framers  of  the 
constitution  carefully  omitted  any  direction  in  the  next  clause  of  the 
section  as  to  the  manner  of  appointment  of  officers  whose  offices  should  be 
thereafter  created.  The  omission  of  any  direction  as  to  the  appointment 
of  such  officers  is  significant  of  the  intention  of  the  framers  and  the  people 
to  leave  the  imrestricted  power  in  the  legislature." 

Test  of  new  office. —  The  word  **  hereafter  "  in  this  section  must  now  be 
taken  to  mean  after  the  date  of  the  adoption  of  the  present  constitution, 
that  is  to  say,  after  1894.  In  re  Brenner,  (1902)  170  N.  Y.  185,  63  N.  E. 
133,  affirming  67  App.  Div.  628,  74  N.  Y.  S.  1121,  67  App.  Div.  375,  73  N.  Y.  S. 
689,  and  Melody  v.  Goodrich,  67  App.  Div.  368,  73  N.  Y.  S.  741.  See  also 
People  V.  Pelham,  (1915)  215  N.  Y.  374,  109  N.  E.  513,  reversing  166  App. 
Div.  779,  152  N.  Y.  S.  428.  The  authority  of  that  theory  has,  however,  been 
questioned  on  this  ground.  It  is  a  rule  of  the  constitution  that  where  a 
revision  is  made  of  the  constitution  and  a  provision  of  the  latter  is  em- 
bodied in  the  former,  such  a  provision  must  be  construed  as  a  continuation  of 
the  former  constitution^ and  not  as  a  new  and  independent  stipulation.  "It 
follows,  therefore,  that  the  constitution  of  1846  having  been  continued  by  the 
constitution  of  1894  in  haec  verba,  so  far  as  these  provisicms  are  concerned,  It 
is  deemed  to  be  a  continuation  of  the  provision  from  the  time  of  its  first 
enactment  in  1846 ;  and  the  offices  that  were  new  thereunder  still  continue  to 
be  new  offices,  which  may  be  filled  '"  as  the  legislature  may  direct."  Per 
Haight,  Bartlett,  and  Vann,  JJ. ;  O'Brien  and  Cullen,  JJ.,  and  Parker,  C.  J., 
dissenting;  Allison  v.  Welde,  (1902)  172  N.  Y.  421,  65  N.  E.  263,  reversmg  72 
App.  Div.  729,  76  N.  Y.  S.  1008.  Within  the  meaning  of  the  rule  stated,  an 
office  may  be  new  either  in  the  sense  that  its  substantial  and  operative  func- 
tions are  new  or  in  the  sense  that  its  functions  prior  to  the  adoption  of  the 
constitution  had  not  been  performed  by  public  officers.  Thus,  the  metropoli- 
tan fire  commissioners,  created  by  the  Act  of  March  30,  1865,  and  endowed 
thereunder  with  the  functions  of  officials  of  the  former  fire  department  of 
Kew  York  city,  are  new  officers  inasmuch  as  the  officials  of  the  fire  department 
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had  never  been  public  officers.  People  v.  Pinckney,  (1865)  32  N.  Y.  377.  In 
that  case  the  court  said :  *'  The  fact  that  the  functions  and  powers  that  are 
now  centered  in  an  office  have  previously,  in  some  form,  been  used  to  the 
benefit  and  advantage  of  the  public,  is  not  the  test  to  which  this  question 
is  to  be  brought.  Under  such  a  test,  it  would  be  difficult  to  conceive  a  case, 
where  a  new  office  could  be  made,  for  it  taxes  ingenuity  to  imagine  duties  or 
functions  of  public  interest  that  have  not,  in  some  form,  been  exercised  by 
some  class  of  existing  officers  or  persons.  The  test,  therefore,  must  be,  whether 
the  functions  conferred  are  substantially  new,  in  the  sense  that  they  were  not 
exercised  by  public  civil  officers,  at  the  time  the  constitution  was  adopted." 

Colorable  change  in  office. —  An  office  must  be  new  in  fact  to  fall  within 
the  catagory  of  those  offices  **  heieafter  "  created  which  may  be  filled  as  the 
legislature  shall  direct.  A  bare  change  in  the  name  of  an  office  existing  at 
the  time  of  the  adoption  of  the  constitution  or  a  colorable  modification  in 
the  functions  thereto  pertaining,  does  not  render  it  new.  Morgan  v.  Furey, 
(1906)  186  N.  Y.  202,  78  N.  E.  869,  affirming  114  App.  Div.  127,  99  N.  Y.  S. 
783;  Allison  v.'  Welde,  (1902)  172  N".  Y.  421,  65  N.  E.  263,  affirming  72  App. 
Div.  629,  76  N.  Y.  S.  1008;  Matter  of  Brenner,  (1902)  170  N.  Y.  185,  63 
N.  E.  133,  affirming  67  App.  Div.  628,  74  N.  Y.  S.  1121,  67  App.  Div.  375,  73 
N.  Y.  S.  689,  and  Melody  v.  Goodrich,  67  App.  Div.  368,  73  N.  Y.  S.  741;  People 
T.  Albertson,  (1873)  55  N.  Y.  50;  People  v.  Oooks,  (1873)  53  N.  Y.  648;  People 
V.  Raymond,  (1868)  37  N.  Y.  428;  People  v.  Pinckney,  (1865)  32  N.  Y.  377; 
People  V.  Draper,  (1857)  15  N".  Y.  632,  affirming  25  Barb.  344.  **The  con- 
stitution cannot  be  evaded  by  a  change  in  the  name  of  an  office,  nor  can  an 
office  be  divided  and  the  duties  assigned  to  two  or  more  officers  imder  differ- 
ent names,  and  the  appointment  to  the  offices  made  in  any  manner  except  as 
authorized  by  the  constitution;  and  courts  will  scrutinize  acts  of  the  legis- 
lature and  see  that  the  constitution  is  not  evaded  and  its  intent  frustrated 
by  a  mere  colorable  change  in  the  designation  and  title  or  the  duties  of  an 
officer,  when  the  appointment  is  taken  from  the  locality,  and  will  hold  the 
act  void  unless  the  change  is  real  and  substantial."  People  v.  Albertson, 
(1873)  55  N.  Y.  60.  Nor  is  an  office,  to  which  are  attached  functions  per- 
taining to  a  former  office,  rendered  new  by  the  grant  of  additional  powers 
calculated  to  facilitate  the  performance  of  some  essential  functions  of  the 
former  office.    People  v.  Raymond,  (1868)   37  N.  Y.  428. 

Officer  of  new  subdivision. —  An  officer  of  a  new  civil  division  of  the  state, 
erected  by  the  legislature  subsequent  to  the  adoption  of  the  constitution  (see 
supra,  I,  General  Ptirpose  and  Effect),  is  evidently  a  new  officer  and  as  such 
may  be  elected  by  the  people,  or  appointed,  as  the  legislature  may  direct. 
Heister  v.  Board  of  Health,  (1868)  37  N.  Y.  661;  People  v.  Shepard,  (1867) 
36  N.  Y.  285;  People  v.  Pinckney,  (1865)  32  N.  Y.  377;  People  v.  Draper, 
(1857)  15  N.  Y.  532,  affirming  25  Barb.  344.  See  also  Morgan  v.  Furey, 
(1906)  186  N.  Y.  202,  78  N.  E.  869,  affirming  114  App.  Div.  127,  99  N.  Y.  S. 
783;  ^People  v.  Albertson,  (1873)  55  N.  Y.  50.  Thus,  the  Act  of  1866  (ch. 
74),  establishing  the  Metropolitan  Sanitary  District  out  of  several  counties, 
is  not  unconstitutional  in  placing  in  charge  of  the  sanitary  affairs  of  the  dis- 
trict a  commission  appointed  by  the  governor  and  senate.  Heister  v.  Board 
of  Health,  (1868)  37  N.  Y.  661.  Similarly,  the  act  to  establish  a  Metropoli- 
tan Police  District  (ch.  659,  Laws  of  1857)  is  not  unconstitutional  in  pro- 
viding for  the  appointment  of  the  police  commissioner  of  the  district  by  the 
governor  by  and  with  the  advice  of  the  senate.  People  v.  Draper,  (1857) 
15  N.  Y.  632,  affirming  24  Barb.  344.  The  legislature  may  not,  how- 
ever, use  its  power  to  create  new  civil  and  political  divisions  as  a 
cloak  to  evade  the  provisions  of  this  section  vesting  in  the  locality  the  privi- 
lege of  selecting  local  officers.  Where  such  a  division  is  created  and  the 
appointment  of  its  officers  is  made  by  other  than  local  authority,  that  division 
must  be  new,  separate,  and  distinct  in  fact  as  well  as  name;  else,  the  act  of 
its  creation  is  a  nullity.    People  v.  Albertson,  (1873)  55  N.  Y.  50;  Devoy  y. 
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New  York,  (1867)  36  N.  Y.  449;  People  v.  Pinckney,  (1865)  32  N.  Y.  377. 
See  also  People  v.  Pelham,  (1916)  216  N.  Y.  374,  109  N.  E.  513,  reversing  166 
App.  Div.  779,  162  N.  Y.  S.  428.  See  also  People  v.  Draper  (1857)  15  N.  Y. 
532,  affirming  26  Barb.  344.  "  It  would  not  be  competent,  ...  for  the  legis- 
lature to  create  a  new  civil  division  of  the  state,  and  abrogate  the  local 
offices  of  the  several  counties  that  might  compose  it,  and  direct  the  appoint- 
ment by  the  governor  and  senate  of  other  officers  limited  to  perform  the 
same  local  functions  only,  although  distinguished  by  a  new  and  more  extended 
title.  If  that  were  so,  the  central  power  could  draw  to  itself  the  appoint- 
ment of  all  local  officers  not  expressly  provided  for  by  the  constitution  itself." 
People  V.  Pinckney,  (1865)  32  N.  Y.  377.  Thus,  chapter  638,  Laws  of  1873, 
uniting  the  city  of  Troy  and  certain  unimportant  lands  adjacent  thereto  into 
the  Rensselaer  Police  District,  is  void,  since  it  is  patent  that  the  main  object 
of  the  act  is  the  establishment  of  a  new  police  force  in  despite  of  this  section 
for  the  city  of  Troy,  the  other  fragments  of  territory  being  included  to  dis- 
guise the  true  legislative  intent.     People  v.  Albertson,  supra. 

Juror  commissioner  of  New  York  county. —  The  office  of  juror  commissioner 
of  New  York  county,  created  by  chapter  602,  Laws  of  1901,  is  a  new  office, 
although  prior  to  the  adoption  of  the  constitution  the  duties  pertaining 
thereto  were  attached  to  a  like  office  of  New  York  city.  New  York  city, 
however,  comprises  several  counties,  all  of  which  were  subject  to  the  juris- 
diction of  the  city  juror  commissioner:  whereas,  the  duties  of  the  juror  com- 
missioner of  New  York  county  relate  solely  to  that  county.  Allison  v.  Welde, 
(1902)  172  N.  Y.  421,  65  N.  E.  263,  reversing  72  App.  Div.  629,  76  N.  Y.  S. 
1008. 

Superintendent  of  elections. —  The  office  of  state  superintendent  of  elections, 
created  by  the  Metropolitan  Elections  District  Law  (Laws  1898,  ch.  676; 
Laws  1905,  ch.  689)  is  new  in  name  and  essentially  new  in  functions;  the 
legislature,  therefore,  was  authorized  to  provide  for  appointment  of  its 
incumbent  by  the  governor  instead  of  by  some  local  authority  and  the  law  in 
that  particular  is  a  valid  exercise  of  legislative  power.  Morgan  v.  Furey, 
(1906)  186  N.  Y.  202,  78  N.  E.  869,  affirming  114  App.  Div.  127,  99  N.  Y.  S. 
783. 

Railroad  terminal  commissions. —  An  act  (ch.  842,  Laws  of  1911)  creating 
the  railroad  terminal  commission  of  the  city  of  Buffalo  and  designating  the 
members  of  that  commission  is  not  unconstitutional  hereunder  inasmuch  as 
the  members  of  the  commission  are  new  officers  and  possess  essentially  new 
duties,  although  they  discharge  some  duties  which  had  been  previously  per- 
formed by  city  officers.  People  v.  Bradley,  (1913)  207  N.  Y.  592,  101  N.  E. 
766,  affirming  165  App.  Div.  882,  139  N.  Y.  S.  1139;  Hanrahan  v.  Terminal 
Station  Commission,  (1912)  152  App.  Div.  349,  136  N.  Y.  8.  1001,  reversed 
on  other  grounds  206  N.  Y.  494. 

Rapid  transit  commissioners  are  officers  whose  positions  were  created  after 
the  adoption  of  this  constitution.  Sun  Printing,  etc.,  Ass'n  v.  New  York, 
(1896)  8  App.  Div.  231,  40  N.  Y.  S.  607,  affirmed  (1896)  152  N.  Y.  267,  46 
N.  E.  499. 

Commissioner  of  records. —  The  office  of  conmiissioner  of  records  for  the 
city  and  county  of  New  York  is  new  and  is  distinct  from  that  of  registry 
for  such  city  and  county.    People  v.  Palmer,  (1873)  52  N.  Y.  83. 

Tax  commissioners. —  The  office  of  tax  commissioner  was  created  by  law 
subsequept  to  the  adoption  of  the  constitution.  The  legislature  is  competent 
therefore  to  prescribe  the  mode  of  selecting  tax  commissioners.  People  ▼. 
Woodruff,   (1865)   32  N.  Y.  365. 

Water  commissioner. —  The  board  of  water  commissionerB  of  the  city  of 
Dunkirk,  -upon  whom  the  duty  of  operating  the  city  electric-light  systeni 
was  devolved,  by  chapter  486,  Laws  of  1871,  has  been  held  a  new  body,  the 
members  of  which  the  legislature  is  competent  to  appoint.  Hequembourg  y. 
Dunkirk,  (1888^  49  Hun  550,  2  N.  Y.  S.  447. 
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Town  receiver  of  taxes. —  The  office  of  receiver  of  taxes  in  the  town  of 
Newton,  Queens  county,  is  not  a  new  office,  the  functions  pertaining  thereto 
being  substantially  the  same  as  those  attaching  to  the  position  of  town 
coUector.    People  v.  Clrooks,  (1873)  53  N.  Y.  648. 

§  S.  Duration  of  office. 

When  the  duration  of  any  oflSce  is  not  provided  by  this  Consti- 
tu,tion  it  may  be  declared  by  law,  and  if  not  so  declared,  such 
office  shall  be  held  during  the  pleasmre  of  the  authority  making 
the  appointment. 

Const.  1777,  Art.  XXVIII;  amended,  Const.  1821,  Art.  IV,  §  16;  amended. 
Const.  1846,  Art.  X,  §  3. 

Scope. —  This  section  "  relates  not  only  to  offices  existing  at  the  time  of  its 
enactment,  but  also  to  offices  created  since."  Matter  of  Jarvis  v.  Waterbury, 
(1895)   84  Hun  462,  32  N.  Y.  S.  389. 

Generally. —  When  the  power  of  appointment  to  an  office  is  conferred  in 
general  terms  and  without  restriction  and  the  duration  of  the  term  of  office 
is  not  fixed  by  the  constitution  or  by  statute,  the  office  is  held  only  during 
the  pleasure  of  the  authority  making  the  appointment  and  it  may  remove  the 
appointee  at  any  time.  People  v.  Wells,  (1904)  178  N.  Y.  135,  70  N.  E.  218; 
People  V.  Cram,  (1900)  164  N.  Y.  166,  58  N.  E.  112,  reversing  50  App.  Div. 
381,  64  N.  Y.  S.  158;  People  v.  Robb,  (1891)  126  N.  Y.'  180,  27  N.  E.  267; 
People  V.  Scannell,  (1901)  62  App.  Div.  249,  70  N.  Y.  S.  983;  People  v. 
Sing  Sing,  ( 1900)  54  App.  Div.  655,  66  N.  Y.  S.  1094;  People  v.  Henry,  ( 1900)  47 
App.  Div.  133,  62  N.  Y.  S.  102;  People  v.  Drake,  (1899)  43  App.  Div.  325,  60 
N".  Y.  S.  309;  People  v.  Barker,  (1896)  5  App.  Div.  227,  39  N.  Y.  S.  140, 
affirmed  150  N.  Y.  570,  44  N.  E.  1127;  Armatage  v.  Fisher,  (1893)  74  Hun 
167,  26  N.  Y.  S.  364;  People  v.  Dalton,  (1898)  23  Misc.  294,  50  N.  Y.  S. 
1028,  affirmed  31  App.  Div.  630,  54  N.  Y.  S.  1112,  mem.  See  also  People  v. 
Nixon,  (1898)  32  App.  Div.  513,  53  N.  Y.  S.  230,  affirmed  158  N.  Y.  221,  52 
N".  E.  1117;  Abrams  v.  Horton,  (1897)  18  App.  Div.  208,  45  N.  Y.  S.  887; 
flatter  of  Jarvis  v.  Waterbury,  (1895)  84  Hun  462,  32  N.  Y.  S.  389.  However, 
it  seems  that  the  legislature  may  "  prescribe  that  the  term  of  an  office  shall 
be  during  good  behavior  and  that  an  officer  can  be  removed  only  after  a 
hearing  or  trial.'*  People  v.  Cram,  (1900)  164  N.  Y.  166,  58  N.  E.  112, 
reversing  50  App.  Div.  380,  64  N.  Y.  S.  158.  See  also  People  v.  White,  (1901) 
59  App.  Div.  17,  69  N.  Y.  S.  30;  People  v.  Henry,  (1900)  47  App. 
Div.  133,  62  N.  Y.  S.  102.  Of  course  the  legislature  may,  where  it  has 
granted  the  authority  to  appoint  to  an  office  created  by  it,  authorize  the 
removal  of  the  incumbents  in  any  manner  in  which  it  may  see  fit.  People  v. 
Whitlock,  (1883)  92  N.  Y.  191;  People  v.  Peck,  (1902)  73  App.  Div.  89,  76 
N.  Y.  S.  328;  People  v.  Ham,  (1901)  59  App.  Div.  314,  69  N.  Y.  S.  283; 
People  V.  Sturges,  (1898)  27  App.  Div.  387,  50  N.  Y.  S.  5,  affirmed  156  N".  Y. 
580,  51  N.  E.  295.  Thus,  a  removal  without  notice  or  hearing  may  be  author- 
ized. People  V.  Whitlock,  (1883)  92  N.  Y.  191;  People  v.  Peck,  (1902)  73 
App.  Div.  89,  76  N.  Y.  S.  328.  So  the  legislature  may  abridge  the  term  of 
an  office  created  by  it,  by  express  words,  or  may  specify  an  event  upon  the 
happening  of  which  it  shall  end.  People  v.  Whitlock,  (1883)  92  N.  Y.  191. 
Similarly,  a  law  which  declares  the  term  of  an  office  may  be  so  altered  as 
to  shorten  the  length  of  the  term  of  an  incumbent.  People  v.  Sturges, 
(1898)  27  App.  Div.  387,  50  N.  Y.  S.  5,  affirmed  156  N.  Y.  580,  51  N".  E.  295. 

Continuousness  of  appointive  authority. —  The  power  of  removal  conferred 
by  this  seetion  of  the  constitution  applies  only  where  the  authority  by  which 
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the  appointment  is  made  is  continuous,  and  is  not  applicable  where  the  power 
of  appointment  is  exhausted  when  once  exercised.  Bergen  v.  Powell,  (1884) 
94  N.  Y.  691,  affirming  30  Hun  438;  Matter  of  Jarvis  v.  Waterbury,  (1895) 
84  Hun  462,  32  N.  Y.  S.  389.  Thus,  in  Bergen  v.  PoweU,  (1884)  94  N.  Y. 
591,  affirming  30  Hun  438,  where  it  appeared  that  appointments  had  been 
made  under  the  Act  of  1878  (ch.  305,  Laws  of  1878),  which  provides  for  the 
appointment  of  three  police  commissioners  for  the  town  of  New  Lots  within 
thirty  days  after  the  passage  of  the  act  by  certain  town  officers  specified, 
the  court  held  that  the  power  of  original  appointment  was  conferred  only  upon 
those  who  at  the  time  specified  held  the  offices  named,  not  upon  those  who 
might  thereafter  be  incumbents;  that  the  power  embraced  but  a  single  act 
and  was  exhausted  with  its  perfprmance,  and  that  those  holding  the  offices 
named  had  no  authority  to  remove  the  persons  so  appointed. 

§  If,  Time  of  elections;  legislature  to  fix. 

The  time  of  electing  all  officers  named  in  this  article  shall  be 
prescribed  by  law. 

Const.  1821,  Art.  I,  §  15,  Art.  IV,  §  15;  amended,  Const.  1846,  Art.  X,  §  4. 
See  also  Const.  1777,  Art.  XXIX.  In  relation  to  mayors  see  Const.  1777,  Art. 
XXIII;  Const.  1821,  Art.  IV,  §  10;  amendments  of  1833  and  1839;  Const. 
1894,  Art.  XII,  §  3. 

§  6.  Vaccmcies  in  office. 

The  Legislature  shall  provide  for  filling  vacancies  in  office,  and 
in  case  of  elective  officers,  no  person  appointed  to  fill  a  vacancy 
shall  hold  his  office  by  virtue  of  such  appointment  longer  than  the 
commencement  of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy. 

Const.  1840,  Art.  X,  §  5. 

Purpose  of  section. —  "  In  the  ease  of  elective  officers  the  necessity  for  the 
existence  of  some  continuous  authority  to  fill  vacancies  temporarily,  in  order 
that  the  performance  of  their  duties  may  not  be  too  seriously  interrupted, 
and  the  inconvenience  and  inadequacy  of  any  system  by  which  such  power 
could  be  exercised  by  the  people  through  the  medium  of  popular  elections 
except  at  regular  periods,  led  to  the  adoption  of  that  clause  of  the  consti- 
tution which  delegated  to  the  legislature,  power  to  make  provision  for  suoh 
cases.  I'he  entire  scope  and  theory  of  the  constitution,  however,  requires 
those  offices  when  vacant  to  be  filled  by  the  people,  at  their  regular  annual 
election  when  it  is  possible  to  do  so,  but  when  a  departure  from  that  mode 
is  rendered  necessary  by  any  circumstance,  the  power  of  selection  is  limited 
to  the  shortest  space  of  time  possible,  and  a  return  to  the  elective  principle 
at  the  earliest  opportunity  is  necessitated.  The  constitution,  therefore,  pro- 
vides that  the  legislature  shall  make  provision  for  the  selection  of  persons 
to  fill  temporarily  such  vacancies  as  may  occur  in  public  offices,  but  in  the 
case  of  the  adoption  of  any  other  mode  than  that  of  election,  such  power  is 
limited  to  the  period  of  time  intervening  between  the  commencement  of  the 
political  year  next  succeeding  the  first  annual  election  after  the  happening 
of  the  vacancy,  and  the  occurrence  of  the  vacancy."  People  v.  Townsend, 
(1886)  102  N.  Y.  430,  7  N.  E.  360,  reversing  40  Hun  360.  See  also  People 
V.  Keeler,    (1858)    17  N.  Y.  370,  reversing  25  Barb.  421. 


Digitized  by  VjOOQIC 


CONSTITUTION  OF  STATE  OF  NEW  YOKK    549 

Vacancies  ia  Office  Art.  X,  §  a 

Relation  to  article  Z2,  section  3. —  This  section  must  be  read  in  connection 
with  section  3  of  article  12,  which  provides  that  all  elections  of  city  officers 
except  to  fill  vacancies  shall  be  held  in  odd-numbered  years  and  ttiat  the  term 
of  such  officers  shall  expire  in  odd-numbered  years.  Matter  of  Schultes, 
(1898)  33  App.  Div.  524,  54  N.  Y.  S.  34.  See  also  People  v.  Scheu,  (1901) 
167  N.  Y.  292,  60  N.  E.  650,  affirming  60  App.  Div.  692,  69  N.  Y.  S.  697: 
People  V.  Wiallin,  (1910)  141  App.  Div.  34,  125  N.  Y.  S.  613.  Thus,  where 
the  Greater  New  York  charter  (ch.  378,  Laws  of  1897)  proyides  that  the 
mayor  shall  appoint  seven  additional  justices  of  the  municipal  courts  to  hold 
office  until  the  end  of  the  year  1899,  and  that  their  successors  shall  be 
elected  only  ctt  the  general  election  of  that  year,  their  successors  cannot  be 
elected  in  1898  in  violation  of  section  3  of  article  12.  The  court  said: 
"  One  provision  is  as  controlling  as  the  other,  and  it  is  a  familiar  rule  that 
they  must,  if  possible,  be  so  construed  that  both  shall  stand.  It  is  clear 
that  the  scheme  of  the  constitution  was  to  provide  for  the  election  of  certain 
officers,  including  justices  of  inferior  courts,  in  the  odd-numbered  years.  To 
issue  a  writ  compelling  the  election  officers  to  publish  a  notice  of  the  election 
of  additional  justices  of  the  municipal  court  in  the  current  year  would  be 
a  clear  disobedience  of  the  mandate  of  article  12,  section  3.'^  Matter  of 
Schultes,  (1898)  33  App.  Div.  524,  54  N.  Y.  S.  34.  The  phrase  "except  to 
fill  vacancies"  contained  in  section  3  of  article  12  simply  reserves  to  the 
legislature  the  right  to  fill  vacancies  in  elective  offices  in  even-nimibered 
years  and  is  permissive,  not  mandatory,  and,  therefore,  not  in  conflict  with 
this  section  of  the  constitution.  People  v.  Scheu,  (1901)  167  N".  Y.  292, 
60  N.  E.  650,  affirming  60  App.  Div.  592,  69  N.  Y.  S.  597. 

Scope  of  application  of  section. —  The  general  rule  is  that  the  provision 
of  this  section  applies  only  to  such  offices  as  are  created  or  made  elective  by 
the  constitution,  and  is  not  applicable  to  offices  provided  for  or  controlled 
by  the  legislature.  People  v.  Hogan,  (1914)  214  N.  Y.  216,  108  N".  E.  459, 
affirming  165  App.  Div.  298,  151  N.  Y.  S.  261,  166  App.  Div.  895,  151 
N.  Y.  S.  270;  People  v.  Scheu,  167  N.  Y.  292,  60  N.  E.  650,  affirming  60 
App.  Div.  592,  69  N.  Y.  S.  597;  People  v,  Comstock,  (1879)  78  K  Y.  356, 
reversing  18  Hun  311.  See  also  Markland  v.  Scully,  (1911)  203  N.  Y.  158, 
96  N.  E.  427,  affirming  146  App.  Div.  350,  131  N.  Y.  S.  364;  People  v.  Blair, 
(1897)  21  App.  Div.  213,  47  N.  Y.  S.  495,  affirming  (1897)  154  N.  Y.  734; 
People  V.  Dempsey,  (1879)  19  Hun  322.  However,  the  constitutional  offices 
to  which  this  section  applies  embrace  not  only  those  elective  offices  specifi- 
cally created  by  the  Constitution  but  also  such  elective  offices  as  are  required 
to  be  maintained  in  existence  to  fulfil  the  express  mandate  of  the  constitu- 
tion. Thus,  '*  inasmuch  as  in  order  to  apportion  the  assembly  districts  in 
IQ'ew  York  city  there  has  to  be,"  under  article  3,  section  5,  of  the  constitu- 
tion, '*  a  coBMnon  council  or  body  exercising  the  powers  of  a  common  council, 
the  members  of  such  a  body  are  necessarily  constitutional  officers  because 
the  constitution  by  necessary  implication  requires  such  a  body  to  exist." 
Accordingly,  where  the  powers  of  the  common  council  are  devolved  on  the 
board  of  aldermen,  the  New  York  city  aldermen  are  constitutional  officers, 
and  they  will  continue  of  that  character  so  long  as  the  board  enjoys  the 
powers  of  a  common  council.  It  follows  that  section  18  of  the  charter  of 
the  city  of  New  York  (Laws  of  1901,  ch.  466),  so  far  as  it  provides  that 
a  person  elected  to  fill  a  vacancy  in  the  board  of  aldermen  shall  serve  for  the 
unexpired  portion  of  the  term,  is  unconstitutional.  People  v.  Hogan,  (1914) 
214  N.  Y.  216,  108  N.  E.  459,  affirming  165  App.  Div.  298,  151  N.  Y.  S.  261, 
166  App.  Div.  895,  151  N.  Y.  S.  270.  (Seabury,  J.,  and  Collins,  J.,  though 
reaching  the  same  conclusion  on  the  case  as  the  majority  of  the  court  differed 
with  the  majority  on  the  point  set  out  above.  The  Appellate  Division  like- 
wise differed  with  the  majority  as  to  that  point.) 

Illustrations  of  application. —  The  justices  of  the  Municipal  Court  of  the 
city  of  New  York  are  District  Court  justices  within  the  meaning  of  the 
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constitution  (see  Art.  6,  §  17),  and  as  such  are  elective  constitutional  officers. 
Hence,  as  this  section  of  the  constitution  provides  that  "in  case  of  elective 
officers,  no  person  appointed  to  fill  a  vacancy  shall  hold  his  office  by  virtue 
of  such  appointment  longer  than  the  commencement  of  the  political  year 
next  succeeding  the  first  annual  election  after  the  happening  of  the  vacancy,'' 
it  follows  that  section  1367  of  the  charter  of  the  city  of  New  York,  as 
amended  by  Laws  of  1907,  chapter  603,  section  3,  providing  that  vacancies 
in  the  office  of  justice  of  the  Municipal  Court  of  the  city  of  New  York, 
created  otherwise  than  by  expiration  of  term,  shall  be  filled  at  the  next 
general  election  in  an  odd  numbered  year,  happening  not  less  than  three 
months  after  such  vacancy  occurs,  for  a  full  term,  and  further  allowing  the 
mayor  to  fill  the  vacancy  by  appointment  in  the  interim,  is  unconstitutional 
and  void,  in  so  far  as  it  may  postpone  the  election  of  such  justice  contrary 
to  the  provision  of  this  section  of  the  constitution.  Markland  v.  Scully, 
(1911)  203  N.  Y.  158,  96  N.  E.  427,  affirming  146  App.  Div.  350,  131  N.  Y.  S. 
364.  Likewise,  the  office  of  supervisors,  recognized  and  made  elective  by 
article  3,  section  26,  lies  within  the  purview  and  is  subject  to  the  provision 
of  this  section.  The  term  of  a  ward  supervisor  in  a  city  expired  Jan.  1,  1900, 
and  the  office  became  vacant  by  his  death  in  March,  1808.  In  April,  1898, 
the  city  council  elected  his  successor  to  fill  out  the  vacancy,  pursuant  to 
section  374  of  the  city  charter  (Laws  of  1891,  ch.  105,  as  amended  by  Laws 
of  1895,  ch.  805,  §  24) ,  which  provided  that  "  the  term  of  the  person  so  elected 
to  fill  such  vacancy  shall  continue  until,  and  including,  the  next  thirty-first 
day  of  December  of  an  odd-numbered  year,  and  until  his  successor  shall  have 
been  elected  and?  qualified."  It  was  held  that  the  charter  provision  was  in 
contravention  of  this  section  of  the  constitution  and  that  the  term  expired 
January  1,  1899,  and  not  January  1,  1900.  People  v.  Erie  County,  (1899) 
42  App.  Div.  510,  59  N.  Y.  S.  476,  affirmed  160  N.  Y.  687  mem.,  55  N.  E. 
1099 

Immediate  entrance  by  officer-elect  under  legislative  provision. —  By  virtue 
of  this  section  the  legislature  is  competent  to  provide  that  a  person  elected 
to  fill  a  vacancy  in  a  constitutional  office  shall  enter  upon  the  discharge 
of  his  duties  immediately  after  his  election.  People  v.  Townsend,  (1886)  102 
N.  Y.  430,  7  'N.  E.  360,  reversing  40  Hun  360.  The  court  said:  "It  was 
competent  for  the  legislature  to  provide,  as  it  did  by  section  5  of  the  Act 
of  1871,  for  the  selection  of  some  person,  to  fill  the  office  of  surrogate 
between  the  occurrence  of  a  vacancy,  and  the  first  day  of  January  there- 
after, and  the  designation  by  such  section  of  the  persons  who  had  been 
theretofore  elected  as  surrogate  did  not  thereby  enlarge  his  constitutional 
•  term,  but  provided  simply  a  mode  of  filling  out  a  term  of  limited  duration, 
over  which  the  legislature  had  unquestionable  constitutional  authority.  Dur- 
ing the  period  intervening  between  the  occurrence  of  a  vacancy  happening 
so  that  an  election  can  be  held  at  a  regular  general  election,  and  the  com- 
mencement of  the  next  political  year,  the  constitution  gives  the  legislature 
imlimited  power  to  indicate  the  mode  of  filling  it,  and  it  is  competent  to 
provide-  therefor  by  conferring  power  of  appointment  upon  the  executive  de- 
partment or  in  such  other  mode  as  in  its  discretion  it  may  deem  wise  and 
prudent." 

Immediate  entrance  by  justice  of  peace  elect  under  article  6^  section  17. — 
"  The  direction  that  the  incumbent  selected  to  fill  a  vacancy  shall  not  hold 
longer  than  until  a  certain  period,  no  doubt  implies  that  one  may  in  some 
cases  be  appointed  to  hold  until  that  period,  but  it  does  not  prove  that  under 
all  circumstances  an  appointment  for  so  long  a  time  may  be  made."  Thus, 
a  justice  of  the  peace  elected  to  fill  a  vacancy  created  otherwise  than  by  the 
expiration  of  a  regular  term,  is  by  the  express  provision  of  article  6,  section 
17,  entitled  to  enter  upon  his  office  immediately  after  the  election.  There- 
fore, the  term  of  a  justice  of  the  peace  appointed  by  the  governor  to  fill  a 
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vacancy  terminates  at  once  upon  the  election  of  a  person  to  fill  the  residue  of 
the  unexpired  term.  "  This  is  not  at  all  inconsistent  with  the  powers  implied 
in  the  fifth  section  of  the  tenth  article  authorizing  such  appointments  to 
extend  to  the  commencement  of  the  ensuing  year.  The  two  provisions,  when 
construed  together,  as  they  must  he,  show  that  although  appointments 
extending  heyond  the  election  majr  be  made  in  many  cases,  the  office  of  justice 
of  the  peace  presents  an  exception.''  People  v.  Keeler,  (1858)  15  N.  Y.  370, 
reversing  25  Barb.  421. 

§  6,  Political  year;  legislative  term. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  Legislature  shall,  every  year,  assemble 
on  the  first  Wednesday  in  January. 

Const.  1821,  Art.  I,  §  14;  continued  without  change  in  Const.  1846,  Art. 
X,  §  6;  amended.  Const.  1894,  Art.  X,  §  6. 

§  7.  Removals  from  office. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malversation  in  oSice  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  shall  be 
elected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removal. 

Const.  1846,  Art.  X,  §  7. 

§  8.  Vacam^des;  when  legislature  mmj  determine. 

The  Legislature  may  declare  the  cases  in  which  any  office  shall 
be  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

Const.  1846,  Art.  X,'§  8. 

§  9,  Compensation  of  constitutional  officers. 

No  officer  whose  salary  is  fixed  by  the  Constitution  shall  receive 
any  additional  compensation.  Each  of  the  other  state  officers 
named  in  the  Constitution  shall,  during  his  continuance  in  office, 
receive  a  compensation,  to  be  fixed  by  law,  which  shall  not  be 
increased  or  diminished  during  the  term  for  which  he  shall  have 
been  elected  or  appointed ;  nor  shall  he  receive  to  his  use  any  fees 
or  perquisites  of  office  or  other  compensation. 

Amendment  of  1874,  Art.  X,  §  9. 
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ARTICLE  XL 

§  i.  Militia,  how  constituted. 

All  able-bodied  male  citizens  between  the  ages  of  eighteen  and 
forty-five  years,  who  are  residents  of  the  State,  shall  constitute  the 
militia,  subject  however  to  such  exemptions  as  are  now,  or  may 
be  hereafter  created  by  the  laws  of  the  United  States,  or  by  the 
Legislature  of  this  State. 

Const.  1821,  Art.  VII,  §  5;  amended,  Const.  1846,  Art.  XI,  §  1;  amended. 
Const.  1894,  Art.  XI,  §  1.    See  also  Const.  1777,  Art.  XXIV. 

§  5.  Enlistment. 

The  Legislature  may  provide  for  the  enlistment  into  the  active 
force  of  such  other  persons  as  may  make  application  to  be  so 
enlisted. 

Const.  1894,  Art.  XI,  g  2. 

§  3.  Militia;  orgcmzaiion  amtd  Trumdentmce. 

The  militia  shall  be  organized  and  divided  into  such  land  and 
naval,  and  active  and  reserve  forces,  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  be  maintained  at  all 
times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully 
uniformed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each  session 
to  make  sufficient  appropriations  for  the  maintenance  thereof. 

Const.  1894,  Art.  XI,  §  3. 

Courts-martial  are  necessary  incidents  to  the  "discipline"  of  the  state 
militia,  and,  therefore,  are  constitutional.  People  v.  Daniell,  (1872)  50  N.  Y. 
274,  affirming  6  Lans.  44. 

Maintenance  of  militia. —  This  section  of  the  constitution  was  not  intended 
to  make  the  entire  maintenance  of  the  militia  payable  out  of  the  state 
treasury,  and  does  not  have  the  effect  of  prohibiting  the  enacting  of  general 
laws  imposing  upon  localities  the  expense  of  maintaining  armories  within 
their  jurisdictions.  Thus,  the  provision  of  section  179  of  the  Military  Code, 
as  amended  by  chapter  853,  Laws  of  1896,  declaring  that  the  compensation  of 
employees  in  armories,  including  armorers  and  janitors,  shall  be  a  county- 
charge  upon  the  county  in  which  the  armory  is  situated,  is  not  repugnant  to 
the  constitution.  "  The  fact  is  that  the  militia  of  the  state  does  not  benq^t 
all  localities  alike,  and  the  legislation  making  a  part  of  its  maintenance  a 
local  charge  is  the  legitimate  exercise  of  the  power  of  taxation  vested  in  the 
legislature."  Bryant  v.  Palmer,  (1897)  152  N.  Y.  412,  46  N.  E.  851,  affirming 
16  App.  Div.  86,  44  N,  Y.  S.  301 
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§  >t.  Oovemor  to  appoint  certain  military  officers. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staff 
departments,  his  aides-de-camp  and  military  secretary,  all  of 
whom  shall  hold  oflSce  during  his  pleasure,  their  commissions  to 
expire  with  the  term  for  which  the  Governor  shall  have  been 
elected ;  he  shall  also  nominate,  and  with  the  consent  of  the  Senate 
appoint,  all  major-generals. 

Const.  1821,  Art.  IV,  §  2;  amended,  Const.*  1846,  Art.  XI,  §  3;  amended, 
Ck)nst.  1894,  Art.  XI,  §  4.     See  also  Const.  1777,  Art.  XXIV. 

Appointment  of  major-generals  during  recess  of  senate. —  The  governor  of 
the  state  has  no  power,  during  the  recess  of  the  senate,  to  appoint  a  major- 
general  of  the  national  guard  to  fill  a  vacancy  occasioned  by  resignation,  or 
otherwise,  except  in  the  time  of  war.  People  v.  Molyneux,  40  N.  Y.  113.  In 
that  case  this  was  said :  "  When  the  constitution  declares  that  the  governor 
shall  nominate,  and,  with  the  consent  of  the  senate,  appoint  all  major- 
generals,  it  is  equivalent  to  saying,  that  he  can  make  no  such  appoint- 
ment, unless  the  same  is  accompanied  by  the  consent  of  the  senate.  And  this 
limitation  exists,  equally,  whether  he  profess  to  act,  as  governor  of  the  state, 
or  as  commander-in-chief  of  its  military  and  naval  forces.  This  restriction 
upon  executive  powers,  as  well  as  the  adoption  of  a  system  of  electing  militia 
officers,  is  in  accordsmce  with  the  democratic  tendencies  of  the  country,  and 
operates  with  safety,  in  time  of  peace.'' 

§  5.  Other  mUita/ry  officers,  how  chosen. 

All  other  commissioned  and  non-commissioned  oflScers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  unless  two-thirds  of  the  members  pres- 
ent in  each  house  shall  concur  therein. 

Const.  1821,  Art.  IV,  §§  3  and  5;  amended.  Const.  1846,  Art.  XI,  §§  4  and 
6;  amended.  Const.  1894,  Art.  XI,  §  6.    See  also  Const.  1777,  Art.  XXIV. 

§  6,  Commissioned  officers,  how  commissioned;  removal. 

The  commissioned  officers  shall  be  commissioned  by  the  Gov- 
ernor as  commander-in-chief.  No  commissioned  officer  shall  be 
removed  from  office  during  the  term  for  which  he  shall  have  been 
appointed  or  elected,  unless  by  the  Senate  on  the  recommendation 
of  the  Governor,  stating  the  grounds  on  which  such  removal  is 
recommended,  or  by  the  sentence  of  a  court-martial,  or  upon  the 
findings  of  an  examining  board  organized  pursuant  to  law,  or  for 
absence  without  leave  for  a  period  of  six  months  or  more. 

Const.  1821,  Art.  IV,  §  4;  continued  without  change  in  Const.  1846,  Art 
XI,  §  5;  amended.  Const.  1894,  Art.  XI,  §  6.  See  also  Const.  1777,  Arta 
XXIII  and  XXIV. 
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Disliandment  of  militia  company  as  constituting  removal  of  officer. —  A  com- 
missioned officer  of  the  uniformed  militia  of  the  state,  rendered  supernumerary 
by  the  disbandment  imder  and  in  accordance  with  the  Military  Code  (§  7, 
ch.  299,  Laws  of  1883)  of  the  organization  of  which  he  was  an  officer,  is  not 
thereby  removed  from  office  within  the  meaning  of  this  constitution.  The 
officer  does  not,  by  the  disbandment,  lose  his  rank  or  commission ;  he  is  simply 
relieved  from  active  service  until  again  assigned  to  duty,  or  appointed,  or 
elected  to  another  command.  An  order,  therefore,  by  the  governor  as  com- 
mander-in-chief of  the  military  forces  of  the  state,  disbanding  a  company,  is  not 
violative  of  this  constitutional  provision.  People  v.  Hill,  (1891)  126  N.  Y. 
497,  27  N.  E.  789. 

Military  board  of  examination  as  judicial  body. —  A  military  board  of 
examination,  appointed  pursuant  to  this  section  of  the  constitution  and 
section  64  of  the  Military  Code  (Laws  1898,  ch.  212;  Laws  1899,  ch.  240; 
Laws  1900,  ch.  746 ) ,  which  was  enacted  hereunder,  to  examine  into  the  moral 
character,  capacity  and  general  fitness  for  the  service  of  a  commissioned 
officer  of  the  national  guard,  and  upon  the  findings  of  which  he  may  be 
removed  from  office,  is  not  simply  an  agency  to  advise  the  governor,  as 
commander-in-chief,  of  the  officer's  fitness  to  remain  in  the  service,  but  is  a 
judicial  body,  composed  of  officers  acting  as  judges,  whose  action,  under  the 
provisions  of  the  Code  of  Civil  Procedure  (§§  2120  et  seq.),  is  subject  to 
review  by  the  civil  courts  on  a  writ  of  certiorari;  and,  while  the  writ  may 
be  refused  as  a  matter  of  discretion,  it  cannot  be  denied  for  the  want  of 
power.  People  v.  Huffman,  (1901)  166  N.  Y.  462,  60  N.  E.  187,  54  L.  R.  A. 
697,  reversing  65  App.  Div.  260,  66.  Y.  S.  884. 


AKTICLE  XII. 

§  1,  Orgamzation  of  cities  and  villages;  legislatwre  to  restrict 
certain  local  powers. 
State,  county  and  municipal  employees;    regulation    by 
legidaiure. 

It  shall  be  the  duty  of  the  Legislature  to  provide  for  the  organi- 
zation of  cities  and  incorporated  villages,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corporations; 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries,  the 
hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  State  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  State,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  or 
services  for  the  State,  or  for  any  county,  city,  town,  village  or 
other  civil  division  thereof. 

Const.  1846,  Art.  VIII,  §  9;  continued  without  change  in  Const.  1894, 
Art.  XII,  §  1?   amended  in  1905. 

Relation  to  article  2,  section  i. —  This  section  is  to  be  construed  with 
article  2,  section  1,  which  defines  the  qualifications  of  electors  of  the  state  and 
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provides  that  such  electors  shall  be  entitled  to  vote  "  for  all  officers  that  now 
are  or  hereafter  may  be  elective  by  the  people;  and  upon  all  questions  which 
may  be  liubmitted  to  the  vote  of  the  people."  So  construed,  that  provision 
is  general  and  relates  only  to  the  general  governmental  affairs  of  the  state, 
while  this  section  is  local  and  relates  to  the  business  or  private  affairs  of  the 
municipalities  specified,  and  neither  section  is  violated  by  a  statute  (Laws 
1898,  ch.  269,  art.  2,  §  5 ) ,  defining  the  qualifications  of  voters  in  the  village 
of  Fulton  and  requiring  that  a  voter,  in  order  to  vote  upon  a  proposition  that 
the  village  establish  a  System  of  water  works  and  issue  bonds  for  that  pur- 
pose, "  must  be  entitled  to  vote  for  an  officer,  and  he  or  his  wife  must  also  be 
the  owner  of  property  in  the  village."  Spitzer  v.  Fulton,  172  N.  Y.  285,  64 
N,  E.  957,  92  A.  S.  R.  736,  (1902)  affirming  61  App.  Div.  612. 

Relation  to  article  xo,  section  2. —  The  legislature  is  not  competent,  by 
virtue  of  the  authority  granted  it  by  this  section  over  cities  and  villages,  to 
deprive  those  localities  of  the  powers  of  self-government  preserved  to  them 
by  section  2  of  article  10.  Tlius,  it  cannot  deny  an  incorporated  village  the 
right  to  assess  and  collect  taxes  levied  on  the  property  of  the  village  for  vil- 
lage purposes.  An  act  (ch.  510,  Laws  1914)  which  in  effect  accomplishes 
such  a  result,  is  unconstitutional  and  void.  People  v.  Pelham,  (1915)  215 
N.  Y.  374,  109  N.  E.  513,  reversing  166  App.  Div.  779,  152  N.  Y.  S.  428. 

Scope  of  legislative  discretion  generally. —  Whether,  in  any  instance,  the 
power  of  a  municipal  corporation  to  tax,  to  borrow  money,  to  contract  debts 
or  loan  its  credit,  has  been  sufficiently  restricted,  is  a  question  for  the  discre- 
tion of  the  legislature,  not  reviewable  in  the  courts.  Bank  of  Rome  v.  Rome, 
(1858)  18  N.  Y.  38;  Townsend  v.  New  York,  (1878)  16  Hun  362.  See  also 
Bank  of  Chenango  v.  Brown,  (1863)  26  N.  Y.  467;  Tifft  v.  Buffalo,  (1880) 
82  N.  Y.  204.  Tlius,  as  the  language  of  this  section  clearly  recognizes  the 
right  of  the  legislature  to  confer  upon  any  city  the  right  to  determine  what 
moneys  should  be  raised  for  municipal  purposes  under  such  restrictions  as  the 
legislature  may  see  fit  to  impose,  that  body  may  place  the  power  of  determin- 
ing such  amounts  in  the  hands  of  such  municipal  officers  as  it  sees  fit.  Ac- 
cordingly chapter  779,  Laws  of  1873,  which  creates  the  mayor,  the  comp- 
troller, the  president  of  the  board  of  aldermen,  and  the  president  of  the 
department  of  taxes  and  assessments  of  the  city  of  New  York,  a  board  of 
estimate  and  apportionment,  to  estimate  and  certify  such  amount  as  shall 
be  necessary  to  be  raised  by  taxation  in  the  city  of  (New  York,  for  city  and 
county  purposes,  is  constitutional  and  valid.  Townsend  v.  New  York,  (1878) 
16  Hun  362,  affirmed  77  N.  Y.  542.     See  Art.  8,  §  10. 

Legislative  power  over  abuses  in  assessments. —  That  part  of  this  section 
which  authorizes  the  legislature  to  restrict  cities  in  their  power  of  taxation 
and  assessment,  and  to  correct  abuses  in  assessments,  does  not  prevent  the 
legislature  from  restricting,  by  provision  in  a  city  charter,  the  power  of 
the  courts  to  disturb  assessments.  Thus,  the  provision  of  the  amendment 
of  1875  to  the  charter  of  the  city  of  Brooklyn  (§  13,  ch.  663,  Laws  of  1875) 
which  prohibits  the  courts  from  vacating  or  reducing  any  assessment  for  a 
local  improvement  in  said  city,  otherwise  than  to  reduce  it  to  the  extent  that 
it  has  been  increased  by  fraud  or  irregularity,  and  prohibiting  in  any  event' 
the  disturbance  of  that  proportion  of  an  assessment  which  is  equivalent  to 
the  fair  value  of  the  improvement,  is  valid.    In  re  Mead,  (1878)  74  N.  Y.  216. 

Section  as  grant  of  power. —  The  legislature  possesses  the  whole  legislative 
power  of  the  people,  except  so  far  as  limited  by  the  constitution.  See  Art. 
3,  §  1.  Therefore,  the  provision  of  this  section  that  the  legislature 
**  shall  provide  for  the  organization  of  cities  and  incorporated  villages,"  is 
merely  a  direction  for  the  exercise  of  an  authority  which  had  been  restricted 
under  former  constitutions,  and  is  not  a  grant  of  power.  Bank  of  Chenango 
V.   Brown,    (1863)    26  N.  Y.  467. 

Section  as  limitation. —  This  section  ''  is  not  a  limitation  upon  the  legisla- 
ture,   in   the  exercise   of   the   legislative   discretion   and   power   to  tax   and 
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assess;  it  is  a  limitation  only  upon  its  power  to  delegate  authority  to  cities 
and  villages  to  tax  and  assess."  Accordingly,  the  act  (ch.  2,  Laws  1875), 
which  ratifies  and  confirms  the  proceedings  of  the  common  comicil  of  the 
city  of  Buffalo  in  the  matter  of  the  repairs  of  the  "Hamburgh  Turnpike," 
is  not  violative  of  this  section,  as  the  power  of  assessment  created  by  that 
act  is  not  a  power  exercised  by  the  city,  but  by  the  legislature.  Tifft  v. 
Buffalo,  (1880)  82  N.  Y.  204.     . 

•  Limitation  of  hours  of  labor  on  state  and  municipal  work. —  This  section 
expressly  intrusts  the  legislature  with  the  power  to  fix  and  regulate  the 
hours  of  labor  upon  public  work.  Accordingly,  a  statute  (Laws  1906,  ch. 
506,  §  3)  which  enacts  that  no  workman  employed  on  state  or  mmiicipal 
work  or  by  a  contractor  or  subcontractor  doing  work  for  the  state  or  a 
civil  division  thereof  "shall  be  permitted  or  required  to  work  more  than 
eight  hours  in  any  one  calendar  day,"  except  in  certain  specified  emergencies, 
is  constitutional.  People  v.  Metz,  (1908)  193  N.  Y.  148,  85  N.  E.  1070,  24 
L.  R.  A.  (N.  S.)  201,  reversing  126  App.  Div.  912,  110  N.  Y.  S.  1141.  See 
further  as  to  this  point.  Art.  1,  §§  1,  6.  The  court  said:  "The  power  to 
fix  and  regulate  the  hours  of  labor  upon  public  work  was  intrusted  to  the 
legislature  by  the  amendment  which  took  effect  on  the  first  of  January,  1906. 
Prior  to  that  date  the  power  did  not  exist  and,  hence,  certain  decisions  made 
under  the  constitution  before  it  was  thus  amended  do  not  now  apply.  The 
comstitution,  as  construed  by  these  decisions  and  others,  was  amended  because 
it  did  not  confer  power  upon  the  legislature  to  fix  and  regulate  the  hours  of 
labor  in  doing  public  work  or  the  wages  to  be  paid  therefor.  When,  there- 
fore, the  constitution  as  it  stood  before  it  was  amended  is  read  in  connection 
with  the  amendment  and  in  the  light  of  the  judicial  decisions  which  led 
thereto,  it  is  clear  that  the  people  intended  to  authorize  such  legislation  as 
the  provision  relating  to  hours  of  labor  now  under  consideration." 

§  2.  ClcLssification  of  cities. 

General  and  special  city  laws. 

Special  city  lams;  how  passed  by  legislature  amd  cuxepted 

by  cities. 
Passage  without  city's  acceptance. 
Title  of  special  city  laws. 

All  cities  are  classified  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  first  class 
includes  all  cities  having  a  population  of  one  hundred  and  seventy- 
five  thousand  or  more ;  the  second  class,  all  cities  having  a  popula- 
tion of  fifty  thousand  and  less  than  one  hundred  and  seventy-five 
thousand;  the  third  class,  all  other  cities.  Laws  relating  to  the 
property,  affairs  or  government  of  cities,  and  the  several  depart- 
ments thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one  or 
more  classes;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Special  city  laws 
shall  not  he  passed  except  in  conformity  with  the  provisions  of 
this  section.     After  any  bill  for  a  special  city  law,  relating  to  a 
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city,  has  been  passed  by  both  branches  of  the  Legislature,  the  house 
in  which  it  originated  shall  immediately  transmit  a  certified  copy 
thereof  to  the  mayor  of  such  city,  and  within  fifteen  days  there* 
after  the  mayor  shall  return  such  bill  to  the  house  from  which  it 
was  sent,  or  if  the  session  of  the  Legislature  at  which  such  bill 
was  passed  has  terminated,  to  the  Governor,  with  the  mayor's 
certificate  thereon,  stating  whether  the  city  has  or  has  not  accepted 
the  same.  In  every  city  of  the  first  class,  the  mayor,  and  in  every 
other  city,  the  mayor  and  the  legislative  body  thereof  concur- 
rently, shall  act  for  such  city  as  to  such  bill;  but  the  Legislature 
may  provide  for  the  concurrence  of  the  legislative  body  in  cities 
of  the  first  class.  The  Legislature  shall  provide  for  a  public 
notice  and  opportunity  for  a  public  hearing  concerning  any  such 
bill  in  every  city  to  which  it  relates,  before  action  thereon.  Such 
a  bill,  if  it  relates  to  more  than  one  city,  shall  be  transmitted  to 
the  mayor  of  each  city  to  which  it  relates,  and  shall  not  be  deemed 
accepted  unless  accepted  as  herein  provided,  by  every  such  city. 
Whenever  any  such  bill  is  accepted  as  herein  provided,  it  shall  be 
subject  as  are  other  bills,  to  the  action  of  the  Governor.  When- 
ever, during  the  session  at  which  it  was  passed,  any  such  bill  is 
returned  without  the  acceptance  of  the  city  or  cities  to  which  it 
relates,  or  within  such  fifteen  days  is  not  returned,  it  may  never- 
theless again  be  passed  by  both  branches  of  the  Legislature,  and 
it  shall  then  be  subject  as  are  other  bills,  to  the  action  of  the 
Governor.  In  every  special  city  law  which  has  been  accepted  by 
the  city  or  cities  to  which  it  relates,  the  title  shall  be  followed  by 
the  words  "  accepted  by  the  city,"  or  "  cities,"  as  the  case  may  be; 
in  every  such  law  which  is  passed  without  such  acceptance,  by 
the  words  "  passed  without  the  acceptance  of  the  city,"  or 
"  cities,"  as  the  case  may  be. 

Const.  1894,  Art.  XII,  §  2;  amended  in  1907. 

Relation  to  article's,  section  z6. —  The  language  of  this  section  is  to  be 
understood  in  the  light  of  the  provisions  of  article  3,  section  16,  that  "no 
private  or  local  bill,  which  may  be  passed  by  the  legislature,  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title."  Thus,  if 
chapter  705  of  the  Laws  of  1901,  entitled  "An  act  to  make  the  office  of  sheriff 
of  the  county  of  Kings  a  salaried  office  and  regulating  the  management  of 
said  office,"  which  provides  that  on  and  after  January  1,  1902,  the  sheriff 
of  the  county  of  Kings  shall  receive  a  fixed  salary  to  be  paid  by  the  city  of 
Kew  York,  and  that  the  fees  collected  by  such  officer  after  that  date  shall 
be  paid  to  the  city  for  its  benefit,  was  designed  to  regulate  the  affairs  of 
the  comptroller's  office  of  the  city  of  New  York,  this  fact  would  by  virtue  of 
article  3,  section  16,  have  to  appear  as  the  subject  of  the  bill  in  its  title, 
and,  as  the  act  would  relate  to  the  subject,  it  would  be  a  special  city  law, 


Digitized  by  VjOOQ IC 


658     CONSTITUTION  OF  STATE  OF  NEW  YOEK 


Art.  Xn,  §  2  GlasBification  of  Cities,  Etc. 

and,  as  such,  would  have  to  be  enacted  in  the  manner  specially  pointed  out 
by  this  section.  *'  This  meets  all  of  the  practical  requirements,  and  avoids 
the  impracticable  necessity  ol  examining  minutely  every  private  or  local 
bill  to  determine  whether  it  in  fact  relates,  however  remotely,  to  the  'prop- 
erty, affairs  or  government  of  cities.'"  McGrath  v.  Grout,  (1902)  69  App. 
Div.  314,  74  N.  Y.  S.  782,  affirmed  171  N.  Y.  7,  63  N.  E.  547.  However,  the 
act  referred  to  and  chapters  704  and  706,  Laws  of  ICOl,  containing  similar 
provisions  in  respect  to  the  clerk  and  register  of  Kings  county,  are  not 
"  special  city  laws,"  subject  to  the  requirements  of  this  section  as  to  enact- 
ment, since  their  titles  express  no  subject  connected  with  the  government  or 
affairs  of  the  city  of  New  York,  but  relate  only  to  the  regulation  of  a  county 
office.  McGrath  v.  Grout,  (1902)  171  N.  Y.  7, -63  N.  E.  547,  affirming  69 
App.  Div.  314,  74  N.  Y.  S.  782.  The  court  said:  "It  seems  to  us  very  clear 
that  the  legislative  enactements,  which  are  now  complained  of,  related  dis- 
tinctly, and  only,  to  county  affairs  and  cannot  be  regarded  as  '  special  city 
laws,'  which  came  within  the  purview  of  the  constitutional  provision  in  ques- 
tion." 

Purpose  and  construction  of  section. —  This  section  emphasizes  the  right 
of  local  self-government.  Rathbone  v.  Wirth,  (1896)  6  App.  Div.  277,  40 
N.  Y.  S.  635,  affirmed  150  N.  Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408.  Its 
purpose  "  is  to  give  some  measure  of  protection  to  cities  against  the  evils 
of  special  city  legislation."  People  v.  Murray,  (1896)  149  N.  Y.  367,  44 
N.  E.  146,  32  L.  R.  A.  344,  affirming  4  App.  Div.  185,  38  N.  Y.  S.  909.  See 
also  Chrystal  v.  New  York,  (1901)  63  App.  Div.  93,  71  N.  Y.  S.  352;  Sun 
Printing  Ass'n  v.  New  York,  (1896)  8  App.  Div.  230,  40  N.  Y.  S.  607,  affirmed 
152  N.  Y.  257,  46  N.  E.  499,  37  L.  R.  A.  788.  "  These  constitutional  provi- 
sions are  remedial  in  their  nature  for  the  protection  of  the  cities  of  the 
state,  and  there  is  no  reason  why  they  should  not  receive  a  broad  and  liberal 
construction  which  carry  out  the  beneficial  intention  of  the  people  in  pro- 
viding that  these  special  city  acts  should  not  be  passed  without  giving  to  the 
municipalities  an  opportunity  to  present  such  objections  as  exist  to  their 
passage."     Chrystal  v.  New  York,   (1901)   63  App.  Div.  93,  71  N.  Y.  S.  352. 

Scope  of  section  generally. —  This  section  relates  to  city  laws^  either  general 
or  special,  and  not  to  general  laws  for  the  government  of  the  state.  A  law 
looking  to  the  government  of  the  state  generally  is  not  a  "  city  law  "  because 
by  reason  of  its  generality  it  affects  cities  as  well  as  other  localities  in  the 
state.  People  v.  Prendergast,  (1911)  202  N.  Y.  188,  95  N.  E.  715,  affirming 
143  App.  Div.  935,  128  N.  Y.  S.  1139;  People  v.  Murray,  (1896)  149  N.  Y. 
367,  44  N.  E.  146,  32  L.  R.  A.  344,  affirming  4  App.  Div.  185,  38  N.  Y.  S.  909. 
See  also  Gubner  v.  McClellan,  (1909)  130  App.  Div.  716,  115  N.  Y.  S.  755. 
Accordingly,  chapter  701  of  the  Laws  of  1910,  adding  section  59a  to  the 
Highway  Law  (Consol.  Laws,  ch.  25),  providing  for  interest  on  awards  for 
damages  sustained  by  reason  of  change  of  grade  of  a  street  or  highway, 
without  limitation  as  to  locality,  is  "neither  a  'general  city  law,'  which 
relates  to  *  all  the  cities  of  one  or  more  classes,'  nor  a  *  special  city  law,* 
which  relates  '  to  a  single  city  or  to  less  than  all  the  cities  of  a  class.* " 
People  V.  Prendergast,  (1911)  202  N.  Y.  188,  95  N.  E.  715,  affirming  143 
App.  Div.  935,  128  N.  Y.  S.  1139.  So,  the  Liquor  Tax  Law  of  1896  (ch.  112) , 
being  a  general  state  excise  law,  with  such  special  provisions  and  adaptions 
to  localities  as  to  the  legislature  seemed  proper,  is  neither  a  general  or 
special  "  city  law,"  and  hence  is  not  invalidated  by  the  fact  that,  in  fixing  the 
excise  taxes  upon  the  business  of  trafficking  in  liquors,  it  (§  11)  graduates 
them  in  cities  according  to  population,  not  following  the  classification  of 
cities  fixed  by  this  section.  "The  granting  of  licenses  for  the  liquor  traffic 
has  never  been  a  corporate  function  or  duty  of  a  city,  as  such.  It  is  a  function 
which  the  state  in  its  aggregate  capacity  has  administered.  It  has  made  use 
of  local  machinery  as  has  been  shown,  and  it  has  permitted  the  cities  to  use 
excise  moneys  for  local  purposes.    But  excise  laws  do  not  relate  to  the  affairs 
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of  cities,  and  still  less,  to  their  property  or  governmeni:  within  the  section 
of  the  constitution  now  considered.  Cities  are  affected  by  the  Act  of  1896, 
as  are  all  other  localities  in  the  state.  But  this  is  because  in  the  framing 
of  general  laws,  all  places  are  alike  subject  to  the  legislative  power." 
People  V.  Murray,  (1896)  149  N.  Y.  367,  44  N.  E.  146,  32  L.  R.  A.  344, 
affirming  4  App.  Div.  185,  38  N.  Y.  S.  909. 

Illustrations  of  general  and  special  city  laws. —  Chapter  501  of  the  Laws 
cf  1905,  providing  for  the  transfer  of  cities  from  the  third  to  the  second 
class  on  an  increase  of  population,  but  which  postpones  said  change  until 
Jan.  1,  1908,  as  to  any  city  Which  at  the  time  of  the  passage  of  said 
act  was  a  city  of  the  third  class,  but  which  would  become  a  city  of  the 
second  class  by  the  enumeration  of  1905,  is  a  general  and  not  a  special  city 
law  and  was  not  required  under  the  provisions  of  this  section  to  be  submitted 
for  approval  to  the  municipal  bodies  affected  thereby.  Koster  v.  Coyne, 
(1906)  184  N.  Y.  494,  77  N.  E.  983,  affirming  110  App.  Div.  742,  97  N.  Y.  S. 
433.  On  the  other  hand,  chapter  167  of  the  Laws  of  1895,  authorizing 
Sophia  C  Vandervoort,  the  widow  and  executrix  of  Charles  Vandervoort, 
her  successors  or  assigns,  to  commence  an  action  in  the  Supreme  Court  of 
the  state  of  New  York  against  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  on  a  claim  growing  out  of  the  erection  by  said  Vander- 
voort of  a  market  in  the  eighteenth  ward  of  said  city,  which  claim  had  for 
many  years  prior  to  the  passage  of  the  act  been  barred  by  the  statute  of 
limitations,  relates  to  the  "  property,  affairs  or  government "  of  the  city 
of  New  York  and  is  a  special  city  law  within  the  meaning  of  this  section 
of  the  constitution  requiring  such  laws  to  be  transmitted  to  the  mayor  of  the 
city  for  his  approval.  Chrystal  v.  New  York,  (1901)  63  App.  Div.  93,  71 
N.  Y.  S.  352.  Likewise,  chapter  141  of  the  Laws  of  1896,  -providing  that 
foreign  fire  insurance  companies  shall  pay  a  certain  percentage  or  tax  on 
insurance  on  property  in  Long  Island  City  "  to  a  corporation  to  be  hereafter 
formed,  known  as  'the  Trustees  of  the  Exempt  Firemen's  Benevolent  Fund 
of  Long  Island  City,' "  falls  within  the  designation  of  a  "  special  city  law," 
and  where  it  was  not  transmitted  to  the  mayor  of  the  city  for  acceptance 
under  this  section  of  the  constitution,  it  is  void.  Exempt  Firemen's  Ass'n  v. 
Exempt  Firemen's  Benev.  Fund,   (1898)   34  App.  Div.  138,  54  N.  Y.  S.  621. 

Classification  of  laws  hereunder  as  affecting  existing  classification. —  The 
provisions  of  this  section  contemplate  laws  which  relate  to  municipal 
property  affairs,  and  which  may  be  described,  as  the  section  itself  does 
describe  them,  as  "city"  laws.  Admiral  Realty  Co.  v.  New  York,  (1915) 
206  N.  Y.  110,  99  N.  E.  241,  Ann.  Cas.  1914A  1054,  affirming  151  App.  Div. 
888,  135  N.  Y.  S.  1097;  Sun  Printing  Ass'n  v.  New  York,  (1896)  8  App.  Div. 
230,  40  N.  Y.  S.  607,  affirmed  152  N.  Y.  257,  46  N.  E.  499,  37  L.  R.  A.  788. 
The  classification  here  adopted  was  not  intended  to,  and  does  not,  affect  the 
well-established  distinction  between  "  general,  private  and  local  laws,  as  these 
terms  are  used  in  other  provisions  of  the  constitution,"  nor  was  it  "  intended 
to  affect  the  well-established  meaning  of  general,  private  and  local  laws 
under  existing  adjudications."  Sun  Printing  Ass'n  v.  New  York,  (1896) 
8  App.  Div.  230,  affirmed  152  N.  Y.  257,  46  N.  E.  499,  37  L,  R.  A.  788. 
To  the  same  effect,  see  Admiral  Realty  Co.  v.  New  York,  (1915)  206  N.  Y. 
1110,  99  N.  E.  241,  Ann.  Cas.  1914A  1054,  affirming  151  App.  Div.  888,  135 
N.  Y.  S.  1097.    And  see  Art.  3,  §§  16,  18. 

Submission  of  law  to  mayor  after  passage,  but  before  effectiveness,  of  new 
city  charter. —  The  fact  that  chapter  682  of  the  Laws  of  1897  was  not  trans- 
mitted to  the  mayor  of  the  new  city  of  New  York,  as  constituted  by  the 
Greater  New  York  charter  which  was  passed  prior  to  the  passage  of 
chapter  682  of  the  Laws  of  1897,  but  did  not  go  into  effect  until  Jan.  1,  1898, 
did  not  render  it  unconstitutional.  It  is  sufficient  that  it  was  transmitted 
to  and  approved  by  the  mayor  of  the  city  of  New  York  as  it  existed  at  the 
time  the  act  was  passed.  Saul  v.  United  States  Fidelity,  etc.,  Co.,  (1902) 
71  App.  Div.  77,  76  N.  Y.  S.  616. 
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Concnrrence  of  legislative  body  in  cities  of  first  class. —  The  proYision  con* 
tained  in  this  section,  that  the  ''  legislature  may  provide  for  the  concurrence 
of  the  legislative  body  in  cities  of  the  first  class"  is  not  mandatory,  but 
permissive,  "  and  if  there  is  no  such  legislative  body  it  is  not  applicable." 
People  V.  Hogan,  (1914)  166  App.  Div.  298,  151  N.  Y.  S.  261,  affirmed  214 
N.  Y.  216,  108  N.  E.  459. 

Mayor  as  constitutional  officer. —  It  is  possible  that  the  office  of  mayor 
(of  New  York)  may  now  be  considered  a  constitutional  one  by  virtue  of  its 
recognition  by  this  section.  Metz  v.  Maddoz,  189  N.  f .  460,  82  N.  E.  507,  121 
A.  S.  R.  909,  (1907)  reversing  121  App.  Div.  147,  105  N.  Y.  S.  702,  and 
120  App.  Div.  814,  105  N.  Y.  S.  809. 

§  3,  City  officers;  when  to  he  elected;  terms. 
Exceptions. 

All  elections  of  city  officers,  including  supervisors  and  judicial 
officers  of  inferior  local  courts,  elected  in  any  city  or  part  of  a 
city,  and  of  county  officers  elected  in  the  counties  of  New  York 
and  Kings,  and  in  all  counties  whose  boundaries  are  the  same 
as  those  of  a  city,  except  to  fill  vacancies,  shall.be  held  on  the 
Tuesday  succeeding  the  first  Monday  in  November  in  an  odd- 
numbered  year,  and  the  term  of  every  such  officer  shall  expire  at 
the  end  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  first  day  of  January,  one  thousand  eight 
hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  under  existing  laws  would  expire  with  an  even- 
numbered  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  under  existing  laws^i 
would  expire  in  an  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  class, 
or  to  elections  of  any  judicial  officer,  except  judges  and  justices 
of  inferior  local  courts. 

Const.  1894,  Art.  XII,  §  3.  For  election  of  mayor,  see  also  Const.  1777, 
Art.  XXIII;  Const.  1821,  Art.  IV,  |  10;  amendments  of  1833  and  1839. 


/.   In  general^  S60, 
II.   Vacancies,  508, 

I.  In  GbneeaLn 

Purpose  of  section. —  The  purpose  of  this  section  "was  to  separate  the 

election  of  city  officers  from  that  of  state  officers,  so  that  they  would  not 
occur  in  the  same  year;  and  inasmuch  as  the  state  officers  were  elected  on 
an  even-numbered  year,  it  was  arranged  that  the  city  officers  should  be  elected 
on  an  odd-numbered  year."    Markland  v.  Scully,   (1911)   203  N.  Y.  158,  96 
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N*.  E.  427,  affirming  146  App.  Div.  350,  131  N.  Y.  S.  364.  To  the  same  effect, 
see  Trounstine  v.  Britt,  (1914)  212  N.  Y.  421,  106  N.  E.  129,  reversing  163 
App.  Div.  166,  147  N.  Y.  S.  875;  Koster  v.  Coyne,  (1906)  184  N.  Y.  494,  77 
N.  E.  983,  affirming  110  App.  Div.  742,  97  N.  Y.  S.  433;  People  v.  Fitzgerald, 
(1905)  180  N.  Y.  269,  73  N.  E.  65,  affirming  96  App.  Div.  242,  89  N.  Y.  S.  268; 
People  V.  Hogan,  (1914)  165  App.  Div.  298,  151  N.  Y.  S.  261,  affirmed  (1915) 
214  N.  Y.  216,  108  N.  E.  469;  Delehanty  v.  Britt,  (1914)  163  App.  Div.  736, 
149  N.  Y.  S.  97;  Smith  v.  Farley,  (1913)  165  App.  Div.  813,  140  N.  Y.  S.  990; 
People  V.  Palmer,  (1897^  21  App.  Div.  101,  47  N.  Y.  S.  403,  affirmed  (1897) 
154  N.  Y.  133,  47  N.  E.  1084.  In  People  v.  Fitzgerald,  supra,  this  was  said: 
"  This  constitutional  provision  is  new  and  its  main  purpose  is  to  take  munic- 
ipal elections  out  of  the  stress  of  politics,  by  requiring  them  to  be  held  at  a 
time  when  ordinarily  there  is  no  general  election.  Accordingly  it  was  pro- 
vided that  elections  to  choose  city  officers  should  be  held  'on  the  Tuesday 
succeeding  the  first  Monday  of  November  in  an  odd-nimibered  year,'  while 
general  elections  to  choose  state  officers  are  held  on  the  corresponding  day 
of  an  even-numbered  year.  ('Const,  art.  12,  §  3.)  For  convenience  and 
imiformity  it  was  thought  best  to  make  the  term  of  office  of  all  local  officers 
who  are  elected  on  one  day  expire  on  one  day,  instead  of  allowing  them  to  be 
scattered  along  through  different  months  of  the  year,  as  had  formerly  been 
the  case.  The  taste  of  localities  in  this  respect  could  no  longer  be  consulted, 
as  it  had  been  when  some  cities  held  their  charter  elections  in  February  and 
the  officers  chosen  assumed  their  duties  in  March,  while  other  cities  elected  in 
the  fall  and  the  term  began  in  the  winter.  As  the  time  of  election  was  made 
uniform,  the  time  of  laying  down  and  taking  up  office  was  made  uniform  also. 
Even  existing  terms  were  shortened  or  lengthened  as  the  case  required,  in  order 
to  have  absolute  imiformity  in  this  respect.  (Art.  12,  §  3.)  All  the  large 
cities  were  treated  alike  and  the  period  between  the  election  and  the  assump- 
tion of  office  was  made  the  same  throughout  the  state.  While  the  legislature 
can  still  fjc  the  length  of  the  term,  the  constitution  has  fixed  the  day  of  the 
year  when  all  terms  must  end,  although  it  does  not  require  that  they  should 
all  end  the  same  year.  Uniformity  in  this  respect  is  part  of  the  plan  to 
divorce  municipal  and  state  elections.'' 

Relation  to  article  6,  section  22. —  Article  6,  section  22,  provides  as  follows: 
"Justices  of  the  peace  and  other  local  judicial  officers  provided  for  in  sec- 
tions seventeen  and  eighteen  in  office  when  this  article  takes  effect,  shall  hold 
their  offices  until  the  expiration  of  their  respective  terms."  "  But  the 
language  of  that  section  is  not  necessarily  in  conflict  with  the  provision  of 
section  3  of  article  12.  The  two  provisions  relate  to  the  same  subject,  and 
must  be  read  together.  By  the  latter  provision  the  terms  of  some  officers  are 
extended  and  others  abridged,  and  the  incumbents  hold  their  office  until  the 
expiration  of  the  respective  terms  thus  fixed."  Petterson  v.  Welles,  (1896) 
1  App.  Div.  8,  36  N.  Y.  S.  1009. 

A  justice  of  the  peace,  in  the  city  of  Brooklyn,  is  a  justice  of  an  "  inferior 
local  court"  within  the  meaning  of  the  constitution,  and  his  term  of  office 
which  would  have  expired  in  an  even-numbered  year,  is  abridged  by  this  sec- 
tion, so  that  it  expires  on  the  last  day  of  the  preceding  year.  Petterson  v. 
Welles,    (1896)    1  App.  Div.  8,  36  N.  Y.  S.   1009. 

Applicability  to  officers  not  constitutionaL — The  requirements  of  this 
section  apply  to  the  elections  of  officers  not  recognized  by  the  constitution  as 
well  as  to  constitutional  officers.  Thus,  the  elections  of  justices  to  the  city 
court  of  New  York  must  be  held  in  odd-numbered  years  although  that  court 
is  not  recognized  by  the  constitution  but  is  of  statutory  origin,  having  been 
created  by  the  legislature  under  article  6,  section  18.  Trounstine  v.  Britt, 
(1914)  212  N.  Y.  421,  106  N.  E.  129,  reversing  163  App.  Div.  166,  147 
N".  Y.  S.  876. 
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Election  to  newly-created  office  in  even-numbered  year. — An  attempt  by 
the  l^slature  to  create  a  new  city  office  and  to  provide  for  its  behig  filled 
in  an  even-numbered  year  is  in  direct  violation  of  the  express  terms  of  this 
section  of  the  constitution.  Accordingly,  chapter  489  of  the  Laws  of  1900, 
providing  that  on  and  after  Jan.  1,  1901,  the  City  Court  shall  consist 
of  the  justices  of  the  City  Court  then  in  office  and  one  additional  justice  who 
shall  be  elected  at  the  general  election  to  be  held  in  1900,  for  a  term  of  ten 
years,  is  in  violation  of  this  section.  Delehanty  v.  Britt,  (1914)  163  App. 
Div.  736,  149  N.  Y.  S.  97.  See  also  Matter  of  Schultes,  (1898)  33  App.  Div. 
624,  64  N.  Y.  S.  34.  In  Matter  of  Delehanty  v.  Britt,  supra,  Ingraham,  P.  J., 
said :  "  It  seems  to  be  quite  clear  that  the  legislature  could  create  an  office 
and  provide  that  the  officer  elected  thereto  should  be  elected  in  an  odd- 
numbered  year.  It  might  create  the  office  in  an  even-numbered  year  and 
provide  for  an  election  in  the  next  odd-numbered  year,  when  the  governor 
would  have  power  to  fill  the  office  in  the  meantime,  as  was  the  case  in  the 
county  court  of  Kings  county,  the  appointment  to  which  was  upheld  in 
People  V.  Hylan,  212  N.  Y.  236.  But  for  the  legislature  to  attempt  to  create 
an  office  and  provide  for  its  being  filled  in  an  even-numbered  year  seems  to  mc 
to  be  in  violation  of  express  provisions  of  the  constitution.'' 

Extension  of  term  beyond  end  of  odd  year. — As  this  section  expressly  pro- 
vides that  all  elections  of  city  officers  *'  shall  be  held  on  the  Tuesday  suc- 
ceeding the  first  Monday  in  November  in  an  odd-numbered  year  and  the  term 
of  every  such  officer  shall  expire  at  the  end  of  an  odd-numbered  year,"  it 
follows  that  any  attempt  on  the  part  of  the  legislature  to  extend  the  term 
of  a  city  officer  beyond  midnight  at  the  end  of  an  odd-numbered  year,  even 
though  but  for  a  few  houas,  is  unconstitutional.  Thus,  section  94  of  the 
Greater  New  York  charter  (ch.  466,  Laws  of  1901),  providing  that  the 
mayor's  term  of  office  shall  commence  at  noon  on  the  first  of  January  after 
his  election,  is  void.  People  v.  Fitzgerald,  (1905)  180  N.  Y.  269,  73  N.  E. 
65,  affirming  96  App.  Div.  242,  89  N.  Y.  S.  268.  The  court  said:  "When 
the  constitution  says  that  a  term  of  office  shall  end  at  midnight  the  legis- 
lature cannot  say  it  shall  end  at  noon  the  next  day.  We  think  that  part  of 
the  charter  which  provides  that  the  term  of  the  mayor  shall  commence  at 
noon  on  the  first  day  of  January  is  in  hopeless  conflict  with  the  requirement 
of  the  constitution  that  the  term  of  said  office  shall  expire  at  the  end  of 
the  year.  It  follows  that  the  term  of  the  outgoing  mayor  expired  on  the 
thirty-first  of  December,  1903,  at  midnight.  .  .  .  The  term  of  the  incoming 
mayor  necessarily  began  when  that  of  the  outgoing  mayor  ended.  There  was 
no  period  of  time,  however  short,  when  there  was  no  mayor,  and  hence  there 
was  no  holding  over.  The  constitution,  in  bounding  the  end  of  the  old  term, 
by  necessary  implication  fixed  the  beginning  of  the  new  one.  The  length  of 
the  term  is  not  determined  by  the  constitution,  for  it  may  be  one  year  or  ten 
in  the  discretion  of  the  legislature.  The  day,  hour  and  minute  when  the  term 
must  begin,  however,  are  fixed  by  the  constitution  beyond  the  power  of 
change  by  the  legislature." 

The  words  ''  part  of  a  city/'  as  used  in  this  section,  do  not  apply,  it  seems* 
to  judicial  officers  of  inferior  local  courts,  but  only  to  such  city  officers  and 
supervisors  as  are  chosen  in  parts  of  a  city.  People  v.  Dooley,  (1902)  69 
App.  Div.  512,  75  N.  Y.  S.  350,  affirmed  171  N.  Y.  74,  63  N.  E.  815.  In 
delivering  the  principal  opinion  in  that  case,  Bartlett,  J.,  said :  '*  The  phrase 
'  part  of  a  city '  in  this  section  is  referred  to  as  indicating  that  the  legis- 
lature may  authorize  the  election  of  judicial  officers  of  inferior  local  courts 
in  cities  for  a  subdivision  of  a  municipality,  and  that  it  is  not  required  where 
such  officers  are  elected  to  enable  all  the  electors  in  the  city  to  participate  in 
the  election.  Full  effect,  however,  may  be  given  to  the  phrase  by  regarding 
it  as  a  qualification  applying  only  to  city  officers  and  supervisors  who  are 
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chosen  in  parts  of  a  city;  and  it  should  not  be  regarded  as  applicable  to 
judicial  officers  of  inferior  local  courts,  in  view  of  the  preceding  provision 
of  the  constitution  contained  in  section  17  of  article  6  regarding  the  manner 
in  which  judicial  officers  in  cities  must  be  chosen." 


11.  Vacancies. 

Filling  vacancy  in  even-numbered  year. —  It  will  be  observed  that  elections 
"to  till  vacancies"  are  expressly  excepted  from  the  requirement  of  this 
section  that  all  elections  of  city  officers  shall  be  held  in  an  odd-numbered 
year,  and  such  elections  are  not  inhibited  in  even-numbered  years.  Troun- 
stine  V.  Britt,  (1914)  212  N.  Y.  421,  106  N.  E.  129,  reversing  163  App.  Div. 
166,  147  N.  Y.  S.  875;  Markland  v.  Scully,  (1911)  203  N.  Y.  158,  96  N".  E. 
427,  affirming  146  App.  Div.  350,  131  N.  Y.  S.  364;  People  v.  Scheu,  (1901) 
167  N.  Y.  292,  60  N.  E.  650,  affirming  60  App.  Div.  592,  69  N.  Y.  S.  597; 
People  V.  Hogan,  (1914)  165  App.  Div.  298,  151  N.  Y.  S.  261,  affirmed  (1915) 
214N.Y.216, 108N.  E.  459.  Thus,  the  electors  of  the  city  of  New  York  may 
hold  an  election  in  an  even-numbered  year  to  fill  a  vacancy  in  the  City  Court 
of  New  York  occasioned  by  the  death  of  one  of  the  justices  thereof.  Trounstine 
V.  Britt,  (1914)  212  N.  Y.  421,  106  N.  E.  129,  reversing  163  App.  Div.  166, 
147  N.  Y.  S.  875.  This  exception,  however,  cannot  be  extended  to  mean  that 
a  vacancy  may  be  filled  for  a  full  term  in  an  even-numbered  year.  If  an 
election  were  to  be  held  to  fill  a  vacancy  on  an  even-numbered  year,  and  it 
was  for  a  full  term,  then  the  term  would  expire  in  an  even-numbered  year, 
which  would  be  in  violation  of  the  terms  of  the  constitution.  Accordingly, 
any  statutory  enactment  which  might  produce  such  a  result  is  unconstitu- 
tional and  void.  Trounstine  v.  Britt,  (1914)  212  N.  Y.  421,  106  N.  E.  129, 
reversing  163  App.  Div.  166,  147  N.  Y.  S.  875;  Markland  v.  Scully,  (1911) 
203  N.  Y.  158,  96  N.  E.  427,  affirming  146  App.  Div.  350,  131  N.  Y.  S.  364; 
Lynch  v.  Britt,  (1914)  163  App.  Div.  695,  149  N.  Y.  S.  107;  Delehanty  v. 
Britt,  (1914)  163  App.  Div.  736,  149  N.  Y.  S.  97  (per  Laughlin,  J., 
concurring). 

Reason  for  exception  of  elections  "to  fill  vacancies."  —  "This  exception 
was  embodied  in  the  constitution  to  render  harmonious  the  laws  which  had 
been  part  of  the  statutes  of  this  state  for  many  years,  and  in  accord  with  the 
policy  that  elective  offices  shall  be  created  for  fixed  terms  unless  otherwise  pro- 
vided for,  that  the  incumbent  in  such  office  or  in  the  event  of  a  vacancy  therein, 
his  successor  elected  thereto  should  hold  office  only  for  the  unexpired  portion 
of  the  term  fixed  by  law."  Trounstine  v.  Britt,  (1914)  212  N.  Y.  421,  106 
N,  E.  129,  reversing  163  App.  Div.  166,  147  N.  Y.  S.  875. 

Legislative  discretion. —  The  phrase  "except  to  fill  vacancies'*  contained 
in  this  section  of  the  constitution,  which,  as  has  been  shown  in  the  preceding 
paragraph,  simply  reserves  to  the  legislature  the  right  to  fill  vacancies  in 
even-numbered  years,  is  permissive,  not  mandatory.  People  v.  Scheu,  (1901) 
167  N.  Y.  292,  60  N.  E.  650,  affirming  60  App.  Div.  592,  69  N.  Y.  S.  597; 
People  V.  Hogan,  (1914)  165  App.  Div.  298,  151  N.  Y.  S.  261,  affirmed  (1915) 
214  N.  Y.  216,  108  N.  E.  459.  In  the  case  last  cited  this  was  said: 
"Although  an  election  to  fill  vacancies  is  specified  as  an  exception  to  the 
general  rule,  the  provisions  of  this  section  are  permissive  and  not  mandatory. 

.  .  By  this  section  there  is  reserved  to  the  legislature  the  right  to  direct 
that  such  vacancies  in  elective  offices  shall  be  filled  in  even-numbered  years, 
but  it  is'not  required  to  do  so,  and  if  it  chooses  it  may  provide  in  accordance 
with  the  general  constitutional  scheme  of  separating  local  from  national  and 
state  elections,  and  ...  for  an  election  only  in  odd-numbered  years  unless 
restrained  by  some  other  constitutional  provision." 
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ARTICLE  XIIL 
§  1.  Oath  of  office. 

Members  of  the  Legislature,  and  all  officers  executive  and 
judicial,  except  such  inferior  officers  as  shall  be  by  law  exempted 
shall,  before  they  enter  on  the  duties  of  their  respective  offices, 
take  and  subscribe  the  following  oath  or  affirmation:  "I  do 
solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution 
of  the  United  States,  and  the  Constitution  of  the  State  of  New 
York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 

of ,  according  to  the  best  of  my  ability;''  and  all  such 

officers  who  shall  have  been  chosen  at  any  election  shall,  before 
they  enter  on  the  duties  of  their  respective  offices,  take  and  sub- 
scribe the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  pact  thereof: 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  contrib- 
uted, or  offered  or  promised  to  contribute,  any  money  or  other 
valuable  thing  as  a  consideration  or  reward  for  the  giving  or 
withholding  a  vote  at  the  election  at  which  I  was  elected  ta  said 
office,  and  have  not  made  any  promise  to  influence  the  giving  or 
withholding  any  such  vote/'  and  no  other  oath,  declaration  or  test 
shall  be  required  as  a  qualification  for  any  office  of  public  trust. 

Const.  1821,  Art.  VI,  §  1;  continued  without  change  in  Const.  1846, 
Art.  XII,  §  1 ;  amended  in  1874,  Art.  XII,  §  1 ;  continued  without  change  in 
Const.  1894,  Art.  XIII,  ^   1. 

Scope. —  The  provision  of  this  section  requiring  aU  officers,  executive  and 
judicial,  to  take  and  subscribe  the  oath  of  office,  is  of  the  broadest  scope. 
It  is  not  confined  in  its  application  to  state  officers  or  those  having  general 
authority  throughout  the  state;  but  applies  equally  to  local  officers.  Thus, 
the  collector  of  a  town  is  an  executive  officer  and  though  possessed  of  purely 
local  functions,  falls  within  this  requirement.  People  v.  McKinney,  (1873) 
52  N.  Y.  374. 

Implied  exemption. —  While  the  legislature  is  competent  under  this  section 
to  exempt  inferior  officers  from  the  necessity  of  taking  the  oath  prescribed, 
it  would  not  seem  that  an  officer  will  be  deemed  exempt  unless  specifically 
made  so  by  statute.  A  failure  of  the  legislature  to  require  the  taking  of 
the  oath  should  not  be  construed  as  an  implied  exemption.  Thus,  the  fact 
that  a  statute  (1  R.  S.  347)  requires  certain  town  officers  to  take  the  oath 
of  office,  but  fails  to  impose  such  requirement  on  the  town  collector,  does 
not  relieve  the  collector  of  the  necessity  of  taking  the  oath.  People  v. 
McKinney,  (1873)  62  N.  Y.  374. 

Necessity  of  oath  on  enliirgement  of  duties. —  An  enlargement  in  the  sphere 
of  action  of  an  officer  is  not  tantamount  to  the  appointment  of  its  incumbent 
to  a  new  office,  even  if  made  eflfective  during  the  term  for  which  he  was  elected 
or  appointed.  Wherefore,  a  duly  qualified  officer  is  not  required,  on  an  exten- 
sion of  his  sphere  of  action,  again  to  take  the  oath  here  prescribed.  People 
T.  Metropolitan  Police  Bist.,  (1859)    19  N.  Y.  188,  affirming  26  Barb.  487. 
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Effect  of  failure  to  take  oath. —  An  officer  is  not  competent  to  exercise  the 
functions  of  an  officer  until  he  has  taken  the  prescribed  oath.  He  does  not, 
however,  in  the  absence  of  statutory  regulations,  lose  his  right  to  the  office 
by  failure  to  take  the  oath  within  any  particular  period  of  time  following 
his  election.      People  v.  McKinney,   (1873)    52  N.  Y.  374. 

Effect  of  false  swearing. —  False  swearing  in  taking  this  oath  of  office  does 
not  disqualify  a  person  from  holding  the  office  to  which  he  was  elected. 
Accordingly,  one  who  took  the  oath  here  prescribed  is  not  debarred  from 
retaining  his  office  because  in  fact  he  had  offered  a  bribe  at  the  election  at 
which  he  was  elected.     People  v.  Thornton,  ( 1881 )  25  Hun  456. 

Bribe. —  A  promise  by  a  candidate  to  perform  the  duties  of  an  office  at  a 
less  salary  than  that  fixed  by  law  is  a  bribe.  People  v.  Thornton,  (1881) 
25  Hun  456. 

Additional  oath. — Section  3  of  chapter  163  of  the  ILaws  of  1890,  providing 
that  every  excise  conunissioner  shall  make  and  file  an  oath  that  he  is  not 
interested  directly  or  indirectly  in  the  manufacture  or  sale  of  intoxicating 
liquors,  and  that  a  failure  to  take  the  oath  shall  disqualify  him  from  holding 
office,  is  repugnant  to  the  provision  that  no  oath,  declaration,  or  test  other 
than  the  one  prescribed  by  this  section  shall  be  required  as  a  qualification 
for  any  office  of  public  trust,  and  void.  People  v.  Palen,  (1893)  74  Hun 
289,  26  N.  ¥.«.  225. 

Imposition  of  qualifications  for  office  as  additional  test. —  The  inhibition 
of  this  section  against  any  further  oath,  declaration,  or  test  does  not  preclude 
the  legislature  from  adopting  measures  tending  to  insure  the  possession  by 
public  officers  of  qualities  fitting  them  to  perform  their  official  duties.  Rogers 
V.  Buffalo,  (1890)  123  N.  Y.  173,  25  N.  E.  274,  9  L.  R.  A.  579;  People  v. 
Palen,  (1893)  74  Hun  289,  26  N.  Y.  S.  225.  '<  Looking  at  it  as  a  matter 
of  common  sense,  we  are  quite  sure  that  the  framers  of  our  organic  law  never 
intended  to  oppose  a  constitutional  barrier  to  the  right  of  the  people  through 
their  legislature  to  enact  laws  which  should  have  for  their  sole  object  the 
possession  of  fit  and  proper  qualifications  for  the  performance  of  the  duties 
of  a  public  office  on  the  part  of  him  who  desired  to  be  appointed  to  such  office. 
So  long  as  the  means  adopted  to  accomplish  such  end  are  appropriate  therefor, 
they  must  be  within  the  legislative  power.  The  idea  cannot  be  entertained 
for  one  moment  that  any  intelligent  people  would  ever  consent  to  so  bind 
themselves  with  constitutional  restrictions  on  the  power  of  their  own  repre- 
sentatives as  to  prevent  the  adoption  of  any  means  by  which  to  secure,  if 
possible,  honest  and  intelligent  service  in  public  office."  Wherefore,  the 
Civil  Service  Act,  requiring  appointments  to  be  made  according  to  fitness 
and  merit  and  providing  that  such  fitness  and  merit  shall  be  determined  by 
examinations,  is  not  imconstitutional  hereunder.  Rogers  v.  Buffalo,  supra. 
The  legitimate  purpose  of  securing  competent  officers  cannot,  however,  serve 
as  a  cloak  to  evade  the  prohibition  against  any  additional  oath,  declaration, 
or  test;  and  legislation  prescribing  qualifications  for  office  that  do  not  look 
to  the  improvement  of  the  personnel  of  public  officers,  but  that  amount  to  an 
arbitrary  "  declaration  or  test,"  is  void  hereunder.  Thus,  the  clause  in  the 
act  for  reorganizing  the  police  department  of  the  city  of  Albany  (Laws  of 
1896,  ch.  427),  that  "no  person  is  eligible  to  the  office  of  police  commissioner 
unless,  at  the  time  of  his  election,  he  is  a  member  of  the  political  party  or 
organization  having  the  highest  or  the  next  highest  representation  in  the 
common  council,  imposes  an  additional  test  for  eligibility  to  the  office  of 
police  commissioner  and  is,  therefore,  in  violation  of  this  section.  Rathbone 
V.  Wirth,  (1895)  150  N.  Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408,  affirming  6 
App.  Div.  277,  40  N".  Y.  S.  535.  With  reference  to  this  section,  the  court 
in  that  case  made  these  remarks :  *^  The  section  of  the  constitution  last 
cited  comprehends  more  than  a  mere  prohibition  of  test  oaths,  such  as  are 
familiar  to  the  student  of  English  history  It  deprives  the  legislature  not 
only  of  all  power  to  exact  any  other  oath,  but  also  any  other  declaration  or 
test  as  a  qualification  for  office.     That  the  statute  imder  consideration  does 
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prescribe  a  political  teat  as  a  qualification  and  makes  party  adhesion  a  con- 
dition of  holding  office  cannot  well  be  denied.  It  not  only,  in  effect,  requires 
the  four  commissioners  to  be  divided  equally  between  the  two  political  parties, 
but  in  terms  brands  every  other  citizen,  except  those  who  are  members  of 
the  two  parties,  as  ineligible  to  hold  the  office.  The  courts  of  this  state  have 
not  passed  upon  the  validity  of  a  statute  containing  a  disqualifying  clause 
like  the  one  in  question,  but  principles  have  been  established  which  plainly 
lead  to  the  conclusion  that  such  enactments  are  destructive  of  local  self- 
government  and  individual  rights." 

§  2,  Acceptwnce  of  hrihe  hy  public  officer  a  felony. 

Any  person  holding  office  under  the  laws  of  this  State,  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  express 
or  implied  understanding  that  his  official  action  or  omission  to 
act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  validity  of 
any  existing  statute  in  relation  to  the  offense  of  bribery. 

Amendments  of  1874,  Art.  XV,  §  1;  continued  without  change  in  Const. 
1894,  Art.  XIII,  §  2. 

§  S.  Offer  of  bribe  to  public  officer  a  felony. 

Person    offering    bribe    not   privileged   from   testifying; 
immunity. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if  it 
shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable  to 
punishment,  except  as  herein  provided,  l^o  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  person 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  by  the  officer 
to  whom  it  was  tendered,  shall  be  guilty  of  an  attempt  to  bribe, 
which  is  hereby  declared  to  be  a  felony. 

Amendments  of  1874,  Art.  XV,  §  2;  continued  without  change  in  Const. 
1894,  Art.  XIII,  §  3. 

Immunity. —  An  attorney  at  law  indicted  for  bribery  of  the  medical  super- 
intendent of  a  state  hospital,  in  violation  of  section  378  of  the  Penal  Law, 
is  not  entitled  to  immunity  from  prosecution  under  this  section  of  the  con- 
stitution because  of  the  fact  that  when  subpoenaed  by  an  investigating 
committee  appointed  under  section  8  of  the  Executive  Law,  he  appeared  and 
denied  ever  having  attempted  to  bribe  the  superintendent  in  any  way,  and 
claimed  that  the  superintendent  asked  him  for  a  bribe  which  he  refused  to 
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give.     People  v.  Anhut,  (1914)   162  App.  Div.  517,  148  N.  Y.  S.  7,  per  Ingra- 
ham,  P.  J.,  concurring. 

Provision  as  excluding  legislative  interference. —  ''When  the  constitution 
undertook  to  regulate  this  subject  of  bribery  and  attempt  to  bribe,  and 
punishment  therefor,  and  to  prescribe  that  the  persons  who  should  be  guilty 
of  a  violatioit  of  its  provisions  were  guilty  of  a  felony,  ...  it  took  away 
from-  the  legislature  any  power  to  limit  or  restrict  the  punishment  which 
it  provides  for  those  who  are  guilty  of  violating  its  express  provisions.  •  .  . 
The  people  by  their  constitution  have  acted.  They  have  provided  that  a 
person  committing  this  act  shall  be  guilty  of  a  felony,  and  certainly  the 
legislature  has  no  power  to  say  that  a  person  guilty  of  the  act  shall  not  be 
convicted  and  punished  as  provided  for  by  the  constitution.  The  constitution 
itself  has  provided  under  what  conditions  a  person  offending  against  the 
constitutional  provision  shall  have  immunity,  and  the  mandate  of  the  con- 
stitution is  supreme."  People  v.  Anhut,  (1914)  162  App.  Div.  517,  148 
N.  Y.  S.  7,  per  Ingraham,  P.  J.,  concurring. 

§  Jf.  Defendant  in  bribery  case  may  testify  in  his  own  behaXf. 

Any  person  charged  with  receiving  a  bribe,  or  with  offering  or 
promising  a'  bribe,  shall  be  permitted  to  testify  in  his  own  behalf 
in  any  civil  or  criminal  prosecution  therefor. 

Amendments  of  1874,  Art.  XV,  §  3;  continued  without  change  in  Const. 
1894,  Art.  XIII,  §  4. 

§  6.  Discrimvruition  in  favor  of  public  officers  in  transporta- 
tion, telegrapH  and  telephone  rates,  franking  privileges, 
etc.,  prohibited;  penalties. 
No  privilege  from  testifying;  immunity  granted. 

No  public  officer,  or  person  elected  or  appointed  to  a  public 
office,  u;nder  the  laws  of  this  State,  shall  directly  or  indirectly  ask, 
demand,  accept,  receive  or  consent  to  receive  for  his  own  use  or 
benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass,  free 
transportation,  franking  privil^e  or  discrimination  in  passenger, 
telegraph  or  telephone  rates,  from  any  person  or  corporation,  or 
make  use  of  the  same  himself  or  in  conjunction  with  another.  A 
person  who  violates  any  provision  of  this  section,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  forfeit  his  office  at  the  suit  of 
the  Attorney-General.  x\ny  corporation,  or  officer  or  agent 
thereof,  who  shall  offer  or  promise  to  a  public  officer,  or  person 
elected  or  appointed  to  a  public  office,  any  such  free  pass,  free 
transportation,  franking  privilege  or  discrimination,  shall  also  be 
deemed  guilty  of  a  misdemeanor  and  liable  to  punishment  except 
as  herein  provided.  "No  person  or  officer  or  agent  of  a  corporation 
giving  any  such  free  pass,  free  transportation,  franking  privilege 
or   discrimination  hereby  prohibited,   shall  be  privileged  from 
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testifying  in  relation  thereto,  and  he  shall  not  be  liable  to  civil  op 
criminal  prosecution  therefor  if  he  shall  testify  to  the  giving  of 
the  same. 

Const.  1894,  Art.  XIII,  §  5. 

Officers  included. —  A  person  appointed  to  the  office  of  railroad  policeman 
under  the  "Railroad  Law"  (§  68,  eh.  566,  Laws  of  1891)  is  a  public  officer 
within  the  meaning  of  this  constitutional  provision  prohibiting  a  public 
officer  from  receiving  for  his  own  use  and  benefit  a  free  pass  from  any  cor- 
poration. Dempsey  v.  New  Yoric  Cent.,  etc.,  R.  Co.,  (1896)  146  N.  Y.  290, 
40  N.  E.  867.  Likewise,  a  notary  public  is  a  public  officer  within  the  mean- 
ing of  this  section.  People  v.  Wadhams,  (1903)  176  N.  Y.  9,  68  N.  E.  65; 
People  V.  Rathbone,  (1896)  145  N.  Y.  434,  40  N.  E.  395,  28  L.  R.  A.  384. 
In  the  case  last  cited  Croy,  J.,  said:  ''I  concede  the  difficulty,  indeed  the 
impossibility,  of  seeing  any  reason  why  a  notary  public  should  be  prohibited 
from  accepting  any  privileges  or  favors  from  corporations.  On  its  face  the 
proposition  seems  absurd  and  it  is  not  easy  to  see  the  wisdom,  or  necessity, 
of  incorporating  in  our  constitution  a  prohibition,  so  unnecessarily  compre- 
hensive in  its  terms;  when  it  would  have  been  possible  to  specify  the  public 
officers  who  were  probably  aimed  at.  But  it  is  plainly  to  be  read  there  and 
for  the  very  reason  that  it  was  possible  to  designate  the  public  officers,  who 
should  be  restrained  from  accepting  the  favors  of  corporations,  we  are, 
perhaps,  the  less  able  to  disregard  it.  In  the  construction  of  constitutional 
provisions,  the  language  used,  if  plain  and  precise,  should  be  given  its  full 
effect  and  we  are  not  concerned  with  the  wisdom  of  their  insertion." 

••Free  pass."  —  "It  will  be  observed  that  a  public  officer  is  forbidden  to 
receive  and  use  a  '  free  pass,'  it  being  the  obvious  intention  of  the  constitution 
to  prohibit  the  public  officers  of  the  state  from  receiving  from  corporations 
privileges  or  favors  —  in  other  words  gifts  —  that  might  improperly  influence 
them  in  the  discharge  of  their  official  duties."  Dempsey  v.  New  York  Cent., 
etc.,  R.  Co.,  (1895)  146  N.  Y.  290,  40  N.  E.  867.  See  also  People  v.  Rath- 
bone,  (1895)  145  N.  Y.  434,  40  N.  E.  395,  28  L.  R.  A.  384.  It  follows  that 
all  passes  are  by  no  means  "free  passes."  Thus,  a  railroad  policeman, 
traveling  over  the  lines  of  a  railroad  company  in  the  discharge  of  his  respon- 
sible duties  preventing  depredations  upon  property  by  thieves  and  trespassers, 
and  receiving  as  compensation  for  his  services  seventy-five  dollars  a  month 
and  an  annual  pass,  which  he  was  at  liberty  to  use  not  only  in  his  official, 
but  in  his  private  business  is  not  the  holder  of  a  "free  pass"  within  the 
meaning  of  this  section.  Dempsey  v.  New  York  Cent.,  etc.,  R.  Co.,  (1896) 
146  N.  Y.  290,  40  N.  E.  867. 

Palace  or  sleeping  car  pass. —  A  public  officer,  who  accepts  the  privilege  of 
riding  in  a  palace  or  sleeping  car  accorded  to  him  by  a  free  pass,  accepts  a 
free  pass  and  free  transportation  within  the  meaning  of  this  section  of  the 
constitution.     People  v.  Wadhams,  (1903)   176  N.  Y.  9,  68  N.  E.  65. 

§  6,  Removal  of  district  attorney  for  failure  to  prosecute. 

County  expense  in  bribery  prosecution  cha/rge  agamst 


Anj  district  attorney  who  shall  fail  faithfully  to  prosecute  a 
person  charged  with  the  violation  in  his  county  of  any  provision 
of  this  article  which  may  come  to  his  knowledge,  shall  be  removed 
from  office  by  the  Governor,  after  due  notice  and  an  opportunity 
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of  being  heard  in  his  defense.  The  expenses  which  shall  be 
incurred  by  any  county,  in  investigating  and  prosecuting  any 
charge  of  bribery  or  attempting  to  bribe  any  person  holding  oflSce 
under  the  laws  of  this  State,  within  such  county,  or  of  receiving 
bribes  by  any  such  person  in  said  county,  shall  be  a  charge  against 
the  State,  and  their  payment  by  the  State  shall  be  provided  for 
by  law. 

Amendments  of  1874,  Art.  XV,  §  4;  continued  without  change  in  Const. 
1894,  Art.  XIII,  §  6. 

Application  of  section. —  This  section,  providing  that  the  expenses  which 
shall  be  incurred  by  any  county  in  investigating  and  prosecuting  any  charge 
of  bribery  shall  be  a  charge  against  the  state,  applies  only  to  cases  in  which 
the  district  attorney  acts  through  the  intervention  of  the  grand  jury.  People 
V.  Queens  Coimty,  (1886)  39  Hun  442. 


AETICLE  XIV. 

§  1.  ConstitutionaX  amendments;  passage  in  legtdatv/re. 
Submission  to  and  ratification  hy  people. 
Time  of  taking  effect. 

Any  amendment  or  amendments  to  this  Constitution  may  be 
proposed  in  the  Senate  and  Assembly;  and  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the  two 
houses,  such  proposed  amendment  or  amendments  shall  be  entered 
on  their  journals,  and  the  yeas  and  nays  taken  thereon,  and 
referred  to  the  Legislature  to  be  chosen  at  the  next  general  elec- 
tion of  senators,  and  shall  be  published  for  three  months  previous 
to  the  time  of  making  such  choice;  and  if  in  the  Legislature  so 
next  chosen,  as  aforesaid,  such  proposed  amendment  or  amend- 
ments shall  be  agreed  to  by  a  majority  of  all  the  members  elected 
to  each  house,  then  it  shall  be  the  duty  of  the  Legislature  to  sub- 
mit each  proposed  amendment  or  amendments  to  the  people  for 
approval  in  such  maimer  and  at  such  times  as  the  Legislature 
shall  prescribe;  and  if  the  people  shall  approve  and  ratify  such 
amendment  or  amendments  by  a  majority  of  the  electors  voting 
thereon,  such  amendment  or  amendments  shall  become  a  part  of 
the  Constitution  from  and  after  the  first  day  of  January  next 
after  such  approval. 

Const.  1821,  Art.  VIII,  §  1;  amended,  Const.  1846,  Art.  XIII,  §  1;  amended, 
Const.  1894,  Art.  XIV,  §  1.  • 
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Alt.  XrV,  I  2  Constitutional  Amendments 

■    — 

§  £.  Submission  to  people  of  question  of  constitutional  con- 
vention; election  of  delegates. 

Convention;  time,  place,  etc. 

Compensation  of  delegates. 

Quorum. 

Vote  on  amendmerds. 

Officers,  employees,  rules,  etc. 

Vacancies  among  delegates. 

Submission  to  and  ratification  by  people  of  constitution  or 
amendmerds. 

Time  of  taking  effect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and  also 
at  such  times  as  the  Legislature  may  by  law  provide,  the  question, 
"  Shall  there  be  a  convention  to  revise  the  Constitution  and  amend 
the  same? "  shall  be  decided  by  the  electors  of  the  State;  and  in 
case  a  majority  of  the  electors  voting  thereon  shall  decide  in  favor 
of  a  convention  for  such  purpose,  the  electors  of  every  senate  dis- 
trict of  the  State,  as  then  organized,  shall  elect  three  delegates  at 
the  next  ensuing  general  election  at  which  members  of  the  Assem- 
bly shall  be  chosen,  and  the  electors  of  the  State  voting  at  the  same 
election  shall  elect  fifteen  delegates-at-large.  The  delegates  so 
elected  shall  convene  at  the  capitol  on  the  first  Tuesday  of  April 
next  ensuing  after  their  election,  and  shall  continue  their  session 
until  the  business  of  such  convention  shall  have  been  completed. 
Every  delegate  shall  receive  for  his  services  the  same  compensa- 
tion and  the  same  mileage  as  shall  then  be  annually  payable  to  the 
members  of  the  Assembly.  A  majority  of  the  convention  shall 
constitute  a  quorum  for  the  transaction  of  business,  and  no  amend- 
ment to  the  Constitution  shall  be  submitted  for  approval  to  the 
electors  as  hereinafter  provided,  unless  by  the  assent  of  a  majority 
of  all  the  delegates  elected  to  the  convention,  the  yeas  and  nays 
being  entered  on  the  journal  to  be  kept.  The  convention  shall 
have  the  power  to  appoint  such  oflScers,  employes  and  assiistants 
as  it  may  deem  necessary,  and  fix  their  compensation  and  to  pro- 
vide for  the  printing  of  its  documents,  journal  and  proceedings. 
The  convention  shall  determine  the  rules  of  its  own  proceedings, 
choose  its  own  officers,  and  be  the  judge  of  the  election,  returns 
and  qualifications  of  its  members.    In  case  of  a  vacancy,  by  death, 
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resignation  or  other  cause,  of  any  district  delegate  elected  to  the 
convention,  such  vacancy  shall  be  filled  by  a  vote  of  the  remaining 
delegates  representing  the  district  in  which  such  vacancy  occurs. 
If  such  vacancy  occurs  in  the  ofBce  of  a  delegate-at-large,  such 
vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates-at- 
large.  Any  proposed  constitution  or  constitutional  amendment 
which  shall  have  been  adopted  by  such  convention,  shall  be  sub- 
mitted to  a  vote  of  the  electors  of  the  State  at  the  time  and  in  the 
manner  provided  by  such  convention,  at  an  election  which  shall  be 
held  not  less  than  six  weeks  after  the  adjournment  of  such  con- 
vention. Upon  the  approval  of  such  constitution  or  constitutional 
amendments,  in  the  manner  provided  in  the  last  preceding  sec- 
tion, such  constitution  or  constitutional  amendment,  shall  go  into 
effect  on  the  first  day  of  January  next  after  such  approval. 

Const.  1846,  Art.  XIII,  §  2;  amended,  1874,  Art.  XVI,  §  1;  amended. 
Const.  1894,  Art.  XIV,  §  2. 

Mode  of  submitting  question  as  to  convention. —  The  legislature  may  pre- 
scribe such  mode  as  it  lists  for  submitting  to  the  people  the  question  as  to 
whether  or  not  there  shall  be  a  constitutional  convention.  It  is  not  limited 
in  this  particular  by  the  provision  of  article  2,  section  4,  requiring  a  regis- 
tration of  voters  before  an  election.  Thus,  chapter  819,  Laws  of  1913,  sub- 
mitting to  the  people  the  question  set  out  above  as  to  a  constitutional  con- 
vention, is  not  unconstitutional  in  failing  to  provide  for  a  registration  of 
voters  according  to  the  requirements  of  section  4,  the  submission  of  an 
abstract  question  of  that  nature  not  constituting  an  "  election  "  within  the 
meaning  of  that  term  as  used  in  such  section.  Schieffelin  v.  Komfort,  (1914) 
163  App.  Div.  741,  149  N.  Y.  S.  65,  affirmed  212  N.  Y.  520,  106  N.  E.  675, 
L.  R.  A.  1915D  485. 

Qualifications  of  voters. —  Only  those  entitled  to  the  right  of  suffrage  as 
established  by  article  2  can  vote  on  the  question  of  a  constitutional  conven- 
tion. Schieffelin  v.  Komfort,  (1914)  163  App.  Div.  741,  149  N.  Y.  S.  65, 
affirmed  212  N.  Y.  520,  106  N.  E.  675,  L.  R.  A.  1915D  485.  See  also  Green 
V.  Shiunway,  (1868)  39  N.  Y.  418.  Apparently,  the  legislature  cannot 
arbitrarily  restrict  those  so  entitled  to  vote  in  the  exercise  of  their  privilege 
hereunder  of  voting  for  delegates  to  the  convention.  Green  v.  Shumway, 
supra. 

Blank  baUots. —  Apparently,  blank  ballots  should  be  disregarded  in  deter- 
mining the  result  of  a  vote  on  the  question  whether  or  not  there  shall  be  a 
constitutional  convention.  "  The  provisions  of  section  2  of  article  14  of  the 
constitution  are  to  be  construed  as  meaning  the  majority  of  the  electors 
who  have  effectively  voted  for  and  against  the  proposition.  It  was  not  .  .  . 
intended  to  authorize  the  voting  of  blank  ballots  by  electors  who  could  not 
decide  whether  they  were  in  favor  of  or  opposed  to  the  proposition,  and  have 
such  votes  added  to  the  votes  against  the  proposition  in  determining  whether 
the  proposition  to  hold  a  convention  was  adopted  by  a  majority  of  the  electors 
voting  on  the  proposition.  Voting  a  void  or  blank  ballot  is  doubtless  voting 
at  the  election,  but  it  is  not  voting  on  the  proposition  as  to  whether  or  not 
there  shall  be  a  constitutional  convention."  Per  Laughlin,  J.,  in  Schieffelin 
V.  Komfort,  (1914)  163  App.  Div.  741,  149  N.  Y.  S.  66,  affirmed  212  N.  Y. 
620,  106  N.  E.  675,  L.  R.  A.  1916D  485. 
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§  3,  Amendments  coincidently  submitted  by  convention  and 
legiddtv/re. 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  submitted  to  the  people  for  approval  at  the 
general  election  held  in  the  year  one  thousand  eight  hundred  and 
ninety-four,  or  at  any  subsequent  .election,  shall,  if  approved,  be 
deemed  to  supersede  the  amendment  so  proposed  by  the 
Legislature. 

Const.  1894,  Art.  XIV,  §  3. 

ARTICLE  XV, 

§  1.  Constitution,  in  effect  when. 

This  Constitution  shall  be  in  force  from  and  including  the  first 
day  of  January,  one  thousand  eight  hundred  and  ninety-five, 
except  as  herein  otherwise  provided. 

Appointment  of  commissioners  by  Appellate  Division  under  article  3, 
section  18. —  Since  the  AppeUate  Division  of  the  Supreme  Court,  under 
article  6,  section  2,  could  exercise  no  judicial  functions  prior  to  Jan.  1, 
1896,  it  could  not  prior  to  that  date  appoint  the  commissioners  provided  for 
in  article  3,  section  18,  to  determine  whether  a  proposed  street  railroad  should 
be  constructed.  Accordingly,  that  provision  of  article  3,  section  18,  did  not 
become  effective  imtil  Jan.  1,  1896.  In  re  Kapid  Transit  R.  Co.,  (1895) 
147  N.  Y.  260,  41  N.  E.  575. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany,  the 
twenty-ninth  day  of  September,  in  the  year  one  thousand 
eight  hundred  ninety-four,  and  of  the  Independence  of 
the  United  States  of  America  the  one  hundred  and 
nineteenth. 

In  witness  whereof,  we  have  hereunto  subscribed  our 
names. 

JOSEPH  HODGES  CHOATE, 

President  and  Delegate^a4rLa/rge. 
Chakles  Elmott  Fitch, 

Secretary.  ^ 
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THE  CONSTITDTION  OF  THE  UNITED  STATES  OF  AMERICA 

We  the  People  of  the  United  States,  in  Order  to  form  a  more  perfect 
Union,  establish  Justice,  insure  domestic  Tranquility,  provide  for  the 
common  defence,  promote  the  general  Welfare,  and  secure  the  Blessings 
of  Liberty  to  ourselves  and  our  Posterity,  do  ordain  and  establish  this 
CoNsnTunoN  for  the  United  States  of  America. 


AKTICLE.  I. 

Section.  1.  All  legislative  Powers  herein  granted  shall  be  vested  in  a  Con- 
gress of  the  United  States,  which  shall  consist  of  a  Senate  and  House  of 
Representatives. 

Section.  2.  The  House  of  Representatives  shall  be  composed  of  Members 
chosen  every  second  Year  by  the  People  of  the  several  States,  and  the  Electors 
in  each  State  shall  have  the  Qualifications  requisite  for  Electors  of  the 
most  numerous  Branch  of  the  State  Legislature. 

No  Person  shall  be  a  Representative  who  shall  not  have  attained  to  the 
Ago  of  twenty  five  Years,  and  been  seven  Years  a  Citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  Inhabitant  of  that  State 
in  which  he  shall  be  chosen. 

Representatives  and  direct  Tsixes  shall  be  apportioned  among  the  several 
States  which  may  be  included  within  this  Union,  according  to  their  respective 
Numbers,  which  shall  be  determined  by  adding  to  the  whole  Number  of  free 
Persons,  including  those  bound  to  Service  for  a  Term  of  Years,  and  excluding 
Indians  not  taxed,  three  fifths  of  all  other  Persona.  The  actual  Enumera- 
tion shall  be  made  within  three  Years  after  the  first  Meeting  of  the  Congress 
of  the  United  States,  and  within  every  subsequent  Term  Of  ten  Years,  in 
such  Manner  as  they  shall  by  Law  direct.  The  Number  of  Representatives 
shall  not  exceed  one  for  every  thirty  Thousand,  but  each  State  shall  have  at 
Least  one  Representative;  and  until  such  enumeration  shall  be  made,  the 
State  of  New  Hampshire  shall  be  entitled  to  chuse  three,  Massachusetts  eight, 
Rhode-Island  and  Providence  Plantations  one,  Connecticut  five,  New-York 
six.  New  Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Vir- 
ginia ten,  North  Carolina  five.  South  Carolina  five,  and  Georgia  three. 
.  When  vacancies  happen  in  the  Representation  from  any  State,  the  Execu- 
tive Authority  thereof  shall  issue  Writs  of  Election  to  fill  such  Vacancies.. 

The  House  of  Representatives  shall  chuse  their  Speaker  and  other  Officers; 
and  shall  have  the  sole  Power  of  Impeachment. 

Section.  3.  The  Senate  of  the  United  States  shall  be  composed  of  two  Sen- 
ators from  each  State,  chosen  by  the  Legislature  thereof,  for  six  Years; 
and  each  Senator  shall  have  one  Vote. 

Inmiediately  after  they  shall  be  assembled  in  Consequence  of  the  first 
Election,  they  shall  be  divided  as  equally  as  may  be  into  three  Classes.  The 
Seats  of  the  Senators  of  the  first  Class  shall  be  vacated  at  the  Expiration 
of  the  second  Year,  of  the  second  Class  at  the  Expiration  of  the  fourth 
Year,  and  of  the  third  Class  at  the  Expiration  of  the  sixth  Year,  so  that 
one  third  may  be  chosen  every  second  Year;  and  if  Vacancies  happen  by 
Resignation,  or  otherwise,  during  the  Recess  of  the  Legislature  of  any  State, 
the  Executive  thereof  may  make  temporary  Appointments  until  the  next 
Meeting  of  the  Legislature,  which  shall  then  fill  such  Vacancies. 

The  text  of  the  Constltiitlon  here  ztven  is  that  contained  in  the  pamphlet  pub- 
lished by  the  Government  Printing  Office  and  certified  as  having  been  compared 
with  the  original  in  the  Department  of  State,  April  13,  1891,  and  found  to  be  correct 
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Nq  Person  shall  be  a  Senator  who  shall  not  have  attained  to  the  Age  of 
thirty  Years,  and  been  nine  Years  a  Citizen  of  the  United  States,  and  who 
shall  not,  when  elected,  be  an  Inhabitant  of  that  State  for  which  he  fihall 
be  chosen. 

The  Vice  President  of  the  United  States  shall  be  President  of  the  Senate, 
but  shall  have  no  Vote,  linless  they  be  equally  divided. 

The  Senate  shall  chuse  their  other  Officers,  and  also  a  President  pro 
tempore,  in  the  Absence  of  the  Vice  President,  or  when  he  shall  exercise  the 
Office  of  President  of  the  United  States. 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments.  When 
sitting  for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation.  When  the 
President  of  the  United  States  is  tried,  the  Chief  Justice  shall  preside: 
And  no  Person  shall  be  convicted  without  the  Concurrence  of  two  thirds  of 
the  Members  present. 

Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than  to 
removal  from  Office,  and  disqualification  to  hold  and  enjoy  any  Office  of 
honor.  Trust  or  Profit  under  the  United  States:  but  the  Party  convicted 
shall  nevertheless  be  liable  and  subject  to  Indictment,  Trial,  Judgment  and 
Punishment,  according  to  Law. 

Section.  4.  The  Times,  Places  and  Manner  of  holding  Elections  for  Senators 
and  Representatives,  shall  be  prescribed  in.  each  State  by  the  Legislature 
thereof;  but  the  Congress  may  at  any  time  by  Law  make  or  alter  such 
Regulations,  except  as  to  the  Places  of  chusing  Senators. 

The  Congress  shall  assemble  at  least  once  in  every  Year,  and  such  Meeting 
shall  be  on  the  first  Monday  in  December,  unless  they  shall  by  Law  appoint 
a  different  Day. 

Section.  5.  Each  House  shall  be  the  Judge  of  the  Elections,  Returns  and 
Qualifications  of  its  own  Members,  and  a  Majority  of  each  shall  constitute 
a  Quoriun  to  do  Business;  but  a  smaller  Number  may  adjourn  from  day  to 
day,  and  may  be  authorized  to  compel  the  Attendance  of  absent  Members,  in 
such  Manner,  and  under  such  Penalties  as  each  House  may  provide. 

Each  House  may  determine  the  Rules  of  its  Proceedings,  pimish  its  Mem- 
bers for  disorderly  Behaviour,  and,  with  the  Concurrence  of  two  thirds, 
expel  a  Member. 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to 
time  publish  the  same,  excepting  such  Parts  as  may  in  their  Judgment 
require  Secrecy;  and  the  Yeas  and  Nays  of  the  Members  of  either  House  on 
any  question  shall,  at  the  desire  of  one  fifth  of  those  Present,  be  entered 
on  the  Journal. 

Neither  House,  during  the  Session  of  Congress,  shall,  without  the  Consent 
of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  other  Place  than 
that  in  whidi  the  two  Houses  shall  be  sitting. 

Section.  6.  The  Senators  and  Representatives  shall  receive  a  Compensation 
for  their  Services,  to  be  ascertained  by  Law,  and  paid  out  of  the  Treasury 
of  the  United  States.  They  shall  in  all  Cases,  except  Treason,  Felony  and 
Breach  of  the  Peace,  be  privileged  from  Arrest  during  their  Attendance  at 
the  Session  of  their  respective  Houses,  and  in  going  to  and  returning  from 
the  same;  €uid  for  any  Speech  or  Debate  in  either  House,  they  shall  not  be 
questioned  in  any  other  Place. 

No  Senator  or  Representative  shall,  during  the  Time  for  which  he  was 
elected,  be  appointed  to  any  civil  Office  imder  the  Authority  of  the  United 
States,  which  shall  have  been  created,  or  the  Emoluments  whereof  shall  have 
been  encreased  during  such  time;  and  no  Person  holding  any  Office  under 
the  United  States,  shall  be  a  Member  of  either  House  during  his  Continuance 
in  Office. 
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Section.  7.  All  Bills  for  raising  Revenue  shall  originate  in  the  House  of 
Representatives;  but  the  Senate  may  propose  or  concur  with  Amendments 
as  on  othier  Bills. 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and 
the  Senate,  shall,  before  it  become  a  Law,  be  presented  to  the  President  of 
the  United  States;  If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return 
it,  with  his  Objections  to  that  House  in  which  it  shall  have  originated,  who 
shall  enter  the  Objections  at  large  on  their  Journal,  and  proceed  to  reconsider 
it.  If  after  such  Reconsideration  two  thirds  of  that  House  shall  agree  to 
pass  the  Bill,  it  shall  be  sent,  together  with  the  Objections,  to  the  other 
House,  by  which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two 
thirds  of  that  House,  it  shall  become  a  Law.  But  in  all  such  Cases  the 
Votes  of  both  Houses  shall  be  determined  by  yeas  and  Nays,  and  the  Names 
of  the  Persons  voting  for  and  against  the  Bill  shall  be  entered  on  the 
Journal  of  each  House  respectively.  If  any  Bill  shall  not  be  returned  by  the 
President  within  ten  Days  (Simdays  excepted)  after  it  shall  have  been 
presented  to  him,  the  Same  shall  be  a  Law,  in  like  Manner  as  if  he  had 
signed  it,  unless  the  Congress  by  their  Adjournment  .prevent  its  Return^  in 
which  Case  it  shall  not  be  a  Law. 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate 
and  House  of  Representatives  may  be  necessary  (except  on  a  question  of 
Adjournment)  shall  be  presented  to  the  President  of  the  United  States;  and 
before  the  Same  shall  take  Effect,  shall  be  approved  by  him,  or  being 
disapproved  by  him,  shall  be  repassed  by  two  thirds  of  the  Senate  and 
House  of  Representatives,  according  to  the  Rules  and  Limitations  prescribed 
in  the  Case  of  a  Bill. 

Section.  8.  The  Congress  shall  have  Power  To  lay  and  collect  Taxes,  Duties, 
Imposts  and  Excises,  to  pay  the  Debts  and  provide  for  the  commcm  Defence 
and  general  Welfare  of  the  United  States;  but  all  Duties,  Imposts  and 
Excises  shall  be  uniform  throughout  the  United  States; 

To  borrow  Money  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and  among  the  several 
States,  and  with  the  Indian  Tribes; 

To  establish  an  uniform  Rule  of  Naturalization,  and  imiform  Laws  on  the 
subject  of  Bankruptcies  throughout  the  United  States; 

To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin,  and  fix 
the  Standard  of  Weights  and  Measures; 

To  provide  for  the  Punishment  of  counterfeiting  the  Securities  and  current 
Coin  of  the  United -States; 

To  establish  Post  Offices  and  post  Roads; 

To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing  for 
limited  Times  to  Authors  and  Inventors  the  exclusive  Right  to  their 
respective  Writings  and  Discoveries; 

To  constitute  Tribunals  inferior  to  the  supreme  Court; 

To  define  and  punish  Piracies  and  Felonies  committed  on  the  high  Seas, 
and  Offences  against  the  Law  of  Nations; 

To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and  make  Rules 
concerning  Captures  on  Land  and  Water; 

To  raise  and  support  Armies,  but  no  Appropriation  of  Money  to  that  Use 
shall  be  for  a  longer  Term  than  two  Years; 

To  provide  and  maintain  a  Navy; 

To  make  Rules  for  the  Crovemment  and  Regulation  of  the  land  and  naval 
Forces; 

To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the  Union, 
suppress  Insurrections  and  repel  Invasions; 

To  provide  for  organizing,  arming,  and  disciplining,  the  Militia,  and  for 
governing  such  Part  of  them  as  may  be  employed  in  the  Service  of  the 
United  States,  reserving  to  the  States  respectively,  the  Appointment  of  the 
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Officers,  and  the  Authority  of  training  the  Militia  according  to  the  discipliiiQ 
prescribed  by  Congress; 

To  exercise  exclusive  Legislation  in  all  Cases  whatsoever^  over  such  District 
(not  exceeding  ten  Miles  square)  as  may,  by  Cession  of  particular  States, 
and  the  Acceptance  of  Congress,  become  the  Seat  of  the  Government  of  the 
United  States,  and  to  exercise  like  Authority  over  all  Places  purchased  by 
the  Consent  of  the  Legislature  of  the  State  in  which  the  Same  shall  be,  for 
the  Erection  of  Forts,  Magazines,  Arsenals,  dock- Yards,  and  other  needful 
Buildings ; — ^And 

To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into 
Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Consti- 
tution in  the  Government  of  the  United  States,  or  in  any  Department  or 
Officer  thereof. 

Section.  9.  The  Migration  or  Importation  of  such  Persons  as  any  of  the 
States  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by 
the  Congress  prior  to  the  Year  one  thousand  eight  hundred  and  eight,  but 
a  Tax  or  duty  may  be  imposed  on  such  Importation,  not  exceeding  ten  dollars 
for  each  Person. 

The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless 
when  in  Cases  of  Rebellion  or  Invasion  the  public  Safety  may  require  it. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

No  Capitation,  or  other  direct,  Tax  shall  be  laid,  unless  in  Proportion  to 
the  Census  or  Enumeration  herein  before  directed  to  be  taken. 

No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

No  Preference  shall  be  given  by  any  Regulation  of  Conunerce  or  Revenue 
to  the  Ports  of  one  State  over  those  of  another:  nor  shall  Vessels  boimd  to, 
or  from,  one  State,  be  obliged  to  enter,  clear,  or  pay  Duties  in  another. 

No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of 
Appropriations  made  by  Law;  and  a  regular  Statement  and  Account  of  the 
Receipts  and  Expenditures  of  all  public  Money  shall  be  published  from  time 
to  time. 

No  Title  of  Nobility  shall  be  granted  by  the  United  States:  And  no 
Person  holding  any  Office  of  Profit  or  Trust  under  them,  shall,  without  the 
Consent  of  the  Congress,  accept  of  any  present.  Emolument,  Office,  or  Title, 
of  any  kind  whatever,  from  any  King,  Prince,  or  foreign  §tatc. 

Section.  10.  No  State  shall  enter  into  any  Treaty,  Alliance,  or  Confedera- 
tion; grant  Letters  of  Marque  and  Reprisal;  coin  Money;  emit  Bills  of  Credit; 
make  any  Thing  but  gold  and  silver  Coin  a  Tender  in  Payment  of  Debts ; 
pass  any  Bill  of  Attainder,  ex  post  facto  Law,  or  Law  impairing  the  Obliga- 
tion of  Contracts,  or  grant  any  Title  of  Nobility. 

No  State  ahall,  without  the  Consent  of  the  Congress,  lay  any  Imposts  or 
Duties  on  Imports  or  Exports,  except  what  may  be  absolutely  necessary  for 
executing  it's  inspection  Laws:  and  the  net  Produce  of  all  Duties  and 
Imposts,  laid  by  any  State  on  Imports  or  Exports,  shall  be  for  the  Use  of 
the  Treasury  of  the  United  States;  and  all  such  Laws  shall  be  subject  to  the 
Revision  and  Controul  of  the  Congress. 

No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of  Tonnage, 
keep  Troops,  or  Ships  of  War  in  time  of  Peace,  enter  into  any  Agreement 
or  Compact  with  another  State,  or  with  a  foreign  Power,  or  engage  in 
War,  unless  actually  invaded,  or  in  such  imminent  Danger  as  will  not  admit 
of  delay. 

ARTICLE.  II. 

Section.  1.  The  executive  Power  shall  be  vested  in  a  President  of  the  United 
States  of  America.  He  shall  hold  his  Office  during  the  Term  of  four  Years, 
and,  together  with  the  Vice  President,  chosen  for  the  same  Term,  be  elected, 
as  follows 
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Each  State  shall  appoint,  in  such  Manner  as  the  Legislature  thereof  may* 
direct,  a  Number  of  Electors,  equal  to  the  whole  Nimiber  of  Senators  and 
Representatives  to  which  the  State  may  be  entitled  in  the  Congress:  but  no 
Senator  or  Representative,  or  Person  holding  an  Office  of  Trust  or  Profit 
under  the  United  States,  shall  be  appointed  an  Elector. 

The  Electors  shall  meet  in  their  respective  States,  and  vote  by  Ballot  for 
two  Persons,  of  whom  one  at  least  shall  not  be  an  Inhabitant  of  the  same 
State  with  themselves.  And  they  shall  make  a  List  of  all  the  Persons 
voted  for,  and  of  the  Number  of  Votes  for  each;  which  List  they  shall  sign 
and  certify,  and  transmit  sealed  to  the  Seat  of  the  Government  of  the  United 
States,  directed  to  the  President  of  the  Senate.  The  President  of  the  Senate 
shall,  in  the  Presence  of  the  Senate  and  House  of  Representatives,  open  all 
the  Certificates,  and  the  Votes  shall  then  be  counted.  The  Person  having 
the  greatest  Number  of  Votes  shall  be  the  President,  if  such  Number  be  a 
Majority  of  the  whole  Number  of  Electors  appointed;  and  if  there  be  more 
than  one  who  have  such  Majority,  and  have  an  equal  Number  of  Votes,  then 
the  House  of  Representatives  shall  immediately  chuse  by  Ballot  one  of  them 
for  President;  and  if  no  Person  have  a  Majority,  then  from  the  five  highest 
on  the  List  the  said  House  shall  in  like  Manner  chuse  the  President.  But 
in  chusing  the  President,  the  Votes  shall  be  taken  by  States,  the  Representa- 
tion from  each  State  having  one  Vote;  A  quorum  for  this  Purpose  shall 
consist  of  a  Member  or  Members  from  two  thirds  of  the  States,  and  a 
Majority  of  all  the  States  shall  be  necessary  to  a  Choice.  In  every  Case, 
after  the  Choice  of  the  President,  the  Person  having  the  greatest  Number  of 
Votes  of  the  Electors  shall  be  the  Vice  President.  But  if  there  should 
remain  two  or  more  who  have  equal  Votes,  the  Senate  shall  chuse  from  them 
by  Ballot  the  Vice  President. 

The  Congress  may  determine  the  Time  of  chusing  the  Electors,  and  the 
Day  on  which  they  shall  give  their  Votes;  which  Day  shall  be  the  same 
throughout  the  United  States. 

No  Person  except  a  natural  born  Citizen,  or  a  Citizen  of  the  United 
States,  at  the  time  of  the  Adoption  of  this  Constitution,  shall  be  eligible  to 
the  Office  of  President;  neither  shall  any  Person  be  eligible  to  that  Office 
who  shall  not  have  attained  to  the  Age  of  thirty  five  Years,  and  been  four- 
teen Years  a  Resident  within  the  United  States. 

In  Case  of  the  Removal  of  the  President  from  Office,  or  of  his  Death, 
Resignation,  or  Inability  to  discharge  the  Powers  and  Duties  of  the  said 
Office,  the  Same  shall  devolve  on  the  Vice  President,  and  the  Congress  may 
by  Law  provide  for  the  Case  of  Removal,  Death,  Resignation  or  Inability, 
both  of  the  President  and  Vice  President,  declaring  what  Officer  shall  then 
act  as  President,  and  such  Officer  shall  act  accordingly,  until  the  Disability 
be  removed,  or  a  President  shall  be  elected. 

The  President  shall,  at  stated  Times,  receive  for  his  Services,  a  Compensa- 
tion, which  shall  neither  be  encreased  nor  diminished  during  the  Period  for 
which  he  shall  have  been  elected,  and  he  shall  not  receive  within  that  Period 
any  other  Emolument  from  the  United  States,  or  any  of  them. 

Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the  following 
Oath  or  Affirmation: — "I  do  solemnly  swear  (or  affirm)  that  I  will  faith- 
fully execute  the  Office  of  President  of  the  United  States,  and  will  to  the 
best  of  my  Ability,  preserve,  protect  and  defend  the  Constitution  of  the 
United  States." 

Section.  2.  The  President  shall  be  Commander  in  Chief  of  the  Army  and 
Navy  of  the  United  States,  and  of  the  Militia  of  the  several  States,  when 
called  into  the  actual  Service  of  the  United  States;  he  may  require  the 
Opinion,  in  writing,  of  the  principal  Officer  in  each  of  the  executive  Depart- 
ments, upon  any  Subject  relating  to  the  Duties  of  their  respective  Offices, 
and  he  shall  have  Power  to  grant  Reprieves  and  Pardons  for  Offences  against 
the  United  States,  except  in  Casee  of  Impeachment. 
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He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate, 
to  make  Treaties,  provided  two  thirds  of  the  Senators  present  concur;  and 
he  shall  nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate, 
shall  appoint  Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of 
the  supreme  Court,  and  all  other  Officers  of  the  United  States,  whose 
Appointments  are  not  herein  otherwise  provided  for,  and  which  shall  be 
established  by  law:  but  the  Confess  may  by  Law  vest  the  Appointment  of 
such  inferior  Officers,  as  they  think  proper,  in  the  President  alone,  in  the 
Courts  of  Law,  or  in  the  Heads  of  Departments. 

The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may  happen 
during  the  Recess  of  the  Senate,  by  granting  Commissions  which  shall  expire 
at  the  End  of  their  next  Session. 

Section.  3.  He  shall  from  time  to  time  give  to  the  Congress  Information 
of  the  State  of  the  Union,  and  recommend  to  their  Consideration  such  Meas- 
ures as  he  shall  judge  necessary  and  expedient;  he  may,  on  extraordinary 
Occasions,  convene  both  Houses,  or  either  of  them,  and  in  Case  of  Disagree- 
ment between  them,  with  Respect  to  the  Time  of  Adjournment,  he  may 
adjourn  them  to  such  Time  as  he  shall  think  proper;  he  shall  receive 
Ambassadors  and  other  public  Ministers;  he  shall  take  Care  that  the  Laws 
be  faithfully  executed,  and  shall  Commission  all  the  Officers  of  the  United 
States. 

Section.  4.  The  President,  Vice  President  and  all  civil  Officers  of  the 
United  States,  shall  be  removed  from  Office  on  Impeachment  for,  and  Con- 
viction of.  Treason,  Bribery,  or  other  high  Crimes  and  Misdemeanors. 


ARTICLE.  III. 

Section.  1.  The  judicial  Power  of  the  United  States,  shall  be  vested  in  one 
supreme  Court,  and  in  such  inferior  Courts  as  the  Congress  may  from  time 
to  time  ordain  and  establish.  The  Judges,  both  of  the  supreme  and  inferior 
Courts,  shall  hold  their  Offices  during  good  Behaviour,  and  shall,  at  stated 
Times,  receive  for  their  Services,  a  Compensation,  which  shall  not  be  dimin- 
ished during  their  continuance  in  Office. 

Section.  2.  The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and  Equity, 
arising  under  this  Constitution,  the  Laws  of  the  United  States,  and  Treaties 
made,  or  which  shall  be  made,  under  their  Authority;  — ;to  all  Cases  affecting 
Ambassadors,  other  public  Ministers  and  Consuls ;  —  to  all  Cases  of 
Admiralty  and  maritime  Jurisdiction ;  —  to  Controversies  to  which  the 
United  States  shall  be  a  Party; — to  Controversies  between  two  or  more 
States ;  —  between  a  State  and  Citizens  of  another  State ;  —  between  Citizens 
of  different  States, —  between  Citizens  of  the  same  State  claiming  Lands 
under  Grants  of  different  States,  and  between  a  State,  or  the  Citizens 
thereof,  and  foreign  States,  Citizens  or  Subjects. 

In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls, 
and  those  in  which  a  State  shall  be  Party,  the  supreme  Court  shall  have 
original  Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  supreme 
Court  shall  have  appellate  Jurisdiction,  both  as  to  Law  and  Fact,  with  such 
Exceptions,-  and  under  such  regulations  as  the  Congress  shall  make. 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by 
Jury;  and  such  Trial  shall  be  held  in  the  State  where  the  said  Crimes  shall 
have  been  committed;  but  when  not  committed  within  any  State,  the  Trial 
shall  be  at  such  Place  or  Places  as  the  Congress  may  by  law  have  directed. 

Section.  3.  Treason  against  the  United  States,  shall  consist  only  in  levying 
War  against  them,  or  in  adhering  to  their  Enemies^  giving  them  Aid  and 
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Comfort.    No  Person  shall  be  convicted  of  Treason  unless  on  the  Testimony 
of  two  Witnesses  to  the  same  overt  Act,  or  on  Confession  in  open  Court. 

The  Congress  shall  have  Power  to  declare  the  Punishment  of  Treason,  but 
no  Attainder  of  Treason  shall  work  Corruption  of  Blood,  or  Forfeiture 
except  during  the  Life  of  the  Person  attainted. 

ARTICLE.  IV. 

Section.  1.  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the  public 
Acts,  Records,  and  judicial  Proceedings  of  every  other  State.  And  the 
Congress  may  by  general  Laws  prescribe  the  Manner  in  which  such  Acts, 
Records  and  Proceedings  shall  be  proved,  and  the  Effect  thereof. 

Section.  2.  The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges 
and  Immunities  of  Citizens  in  the  several  States. 

A  Person  charged  in  any  State  with  Treason,  Felony,  or  other  Crime,  who 
shall  flee  from  Justice,  and  be  found  in  another  State,  shall  on  Demand  of 
the  executive  Authority  of  the  State  from  which  he  fled,  be  delivered  up,  to 
be  removed  to  the  State  having  Jurisdiction  of  the  Crime. 

No  Person  held  to  Service  or  Labour  in  one  State,  under  the  Laws  thereof, 
escaping  into  another,  ehall,  in  Consequence  of  any  Law  or  Regulation 
therein,  be  discharged  from  such  Service  or  Labour,  but  shall  be  delivered 
up  on  Claim  of  the  Party  to  ^hom  such  Service  or  Labour  may  be  due. 

Section.  3.  New  States  may  be  admitted  by  the  Congress  into  this  Union; 
but  no  new  State  shall  be  formed  or  erected  within  the  Jurisdiction  of  any 
other  State;  nor  any  State  be  formed  by  the  Junction  of  two  or  more  States, 
or  Farts  of  States,  without  the  Consent  of  the  Legislatures  of  the  States 
concerned  as  well  as  of  the  Congress. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Rules 
and  Regulations  respecting  the  Territory  or  other  property  belonging  to  the 
United  States;  and  nothing  in  this  Constitution  shall  be  so  construed  as  to 
Prejudice  any  Claims  of  the  United  States,  or  of  any  particular  State. 

Section.  4.  The  United  States  shall  guarantee  to  every  State  in  this  Union 
a  Republican  Form  of  Government,  and  shall  protect  each  of  them  against 
Invasion;  and  on  Application  of  the  Legislature,  or  of  the  Executive  (when 
the  Legislature  cannot  be  convened)   against  domestic  Violence. 


ARTICLE.  V. 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it  necessary, 
shall  propose  Amendments  to  this  Constitution,  or,  on  the  Application  of 
the  Legislatures  of  two  thirds  of  the  several  States,  shall  call  a  Convention 
for  proposing  Amendments,  which,  in  either  Case,  shall  be  valid  to  all  Intents 
and  Purposes,  as  Part  of  this  Constitution,  when  ratified  by  the  Legislatures 
of  three  fourths  of  the  several  States,  or  by  Conventions  in  three  fourths 
thereof,  as  the  one  or  the  other  Mode  of  Ratification  may  be  proposed  by  the 
Congress;  Provided  that  no  Amendment  which  may  be  made  prior  to  the 
Year  One  thousand  eight  hundred  and  eight  shall  in  any  Manner  affect  the 
first  and  fourth  Clauses  in  the  Ninth  Section  of  the  first  Article;  and  that 
no  State,  without  its  Consent,  shall  be  deprived  of  it's  equal  Suffrage  in  the 
Senate. 

ARTICLE.  VI. 

All  Debts  contracted  and  Engagements  entered  into,  before  the  Adoption 
of  this  Constitution,  shall  be  as  valid  against  the  United  States  under  this 
Constitution,  as  under  the  Confederation. 
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This  CJonstitution,  and  the  Laws  of  the  United  States  which  shall  be  made 
in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made,  under 
the  Authority  of  the  United  States,  shall  be  the  supreme  Law  of  the  Land; 
and  the  Judges  in  every  State  shall  be  bound  thereby,  any  Thing  in  the  Con- 
stitution or  Laws  of  any  State  to  the  Contrary  notwithstanding. 

The  Senators  and  Representatives  before  mentioned,  and  the  Members  of 
the  several  State  Legislatures,  and  all  executive  and  judicial  Officers,  both 
of  the  United  States  and  of  the  several  States,  shall  be  bound  by  Oath  or 
Affirmation,  to  support  this  Constitution;  but  no  religious  Test  shall  ever  be 
required  as  a  Qualification  to  any  Office  or  public  Trust  under  the  United 
States. 

ARTICLE.  VII. 

The  Ratification  of  the  Conventions  of  nine  States,  shall  be  sufficient  for 
the  Establishment  of  this  Constitution  between  the  States  so  ratifying  the 
Same. 


The  Word,  "  the  ",  being  in- 
terlined between  the  seventh 
and  eighth  Lines  of  the  first 
Page,  The  Word  "  Thirty " 
being  partly  written  on  an 
Erazure  in  the  fifteenth  Line 
of  the  first  Page,  The  Words 
"  is  tried "  being  interlined 
between  the  thirty  second  and 
thirty  third  Lines  of  the  first 
Page  and  the  Word  "  the " 
being  interlined  between  the 
forty  third  and  forty  fourth 
Lines  of  the  second  JPage. 

[Note  by  Pbinteb. —  The  in- 
terlined and  rewritten  words, 
mentioned  in  the  above  ex- 
planation, are  in  this  edition, 
printed  in  their  proper  places 
in  the  text.] 


Attest  William  Jacksow  Secretary 

{John  Langdon       1 
Nicholas  Gilman/ 


DoifB  in  Convention  by  the  Unanimous  Con- 
sent of  the  States  present  the  Seventeenth 
Day  of  September  in  the  Year  of  our  Lord 
one  thousand  seven  himdred  and  Eighty 
seven  and  of  the  Independance  of  the 
United  States  of  America  the  Twelfth 
In  Witness  whereof  We  have  hereunto 
subscribed    our  Names, 

Go:    WASHINGTON  — Prcsid*. 

and  deputy  from  Virginia. 


Massachueetts 

Conneotiout 
New  York    .    . 


{Nathaniel  Gosham 
RuFUS  King 

{Wm:  Saml.  Johnson 
RoGXB  Shebman 

.   Alexander  Hamilton 


New  Jersey 


'Wil:  Livingston 
David  Bbeahley. 
Wm.   PATEatsoN. 
JoNA:  Dayton 


PenmsyUy/vnia 


"B  Franklin 
Thomas  Mifflin 
robt.  mokbis 
Geo.  Clymer 
Thos.  Fitz  Simons 
Jared  Ingersoll 
James  Wilson 
Gonv  MoBsis 
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Deloiware 


Man-yland 


Tirgmia 


Geo:  Read 

Gunning  Bedford  jun 

John  Dickinson 

KiCHABD  BaSSBTFT 

Jaco:  Broom 


r  James  McHenby 
J  Dan  op  St  Thos.  Jenifeb 
I^Danl  Gabboll 

fJOHN  BlAIB  — 

James  Madison  Jr. 


\ 


rWM:  Blount 
tfortn  Carolina    ■<  Richd.  Dobbs  Spaight. 
[Hu  Williamson 


South  Ca/rolina 


Georgia 


rJ.   RUTLBDGE 

J  Charles  Coteswobth  Pincknkt 
1  Charles  Pincknbt 
PiEROE  Butler. 


{William  Few 
Abb  Baldwin 


ARTICLES 

IN 

ADDITION  TO,  AND  AMENDMENT  OF 

THE 

CONSTITUTION  OF  THE  UNITED  STATES  OF  AMERICA 

FBOPOSED   BY   OONGBBSS   AND  BATIFIED  BY  THE   LSGISLATUBES 

OP  THE  SEVERAL  STATES,  PURSUANT   TO   THE  PDTH 

ARTICLE]     OP     THE    CONSTITUTION. 


ARTICLE  I. 
Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or 
of  the  press;  or  the  right  of  the  people  peaceably  to  assemble,  and  to  peti- 
tion the  Government  for  a  redress  of  grievances. 

ARTICLE  II. 
A  well  regulated  Militia,  being  necessary  to  the  security  of  a  free  State, 
the  right  of  the  people  to  keep  and  bear  Arms,  shall  not  be  infringed. 

ARTICLE  III. 
No  soldier  shall,  in  time  of  peace  be  quartered  in  any  house,  without  the 
consent  of  the  Owner,  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed 
bylaw. 
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ARTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and 
no  Warrants  shall  issue,  but  upon  probable  cause,  supported  by  Oath  or 
affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized. 

ARTICLE  V. 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in  the  Militia,  when  in  actual 
service  in  time  of  War  or  public  danger;  nor  shall  any  person  be  subject  for 
the  same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be 
compelled  in  any  Criminal  Case  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use,  without  just  compensation. 


ARTICLE  VI. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion; to  be  confronted  with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  Witnesses  in  his  favor,  and  to  have  the  Assistance  of 
Counsel  for  his  defence. 

ARTICLE  VII.  . 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any  Court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law. 


ARTICLE  VIII. 

Excessive  bail  shall  aot  be  required,  nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishments  inflicted. 


ARTICLE  IX. 

The  enumeration  in  the  Constitution,  of  certain  righti,  shall  not  be  con- 
strued to  deny  or  disparage  others  retained  by  the  people. 


ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to 
the  people. 

ARTICLE  XI. 

The  Judicial  power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the 
United  States  by  Citizens  of  another  State,  or  by  Citizens  pr  Subjects  of  any 
Foreign  State. 
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AKTICLE  XII. 

The  Electors  shall  meet  in  their  respective  states,  and  yote  by  ballot  for 
President  and  Vice  President,  one  oi  whom,  at  least,  shall  not  be  an  inhab- 
itant of  the  same  state  with  themselves;  they  shall  name  in  their  ballots 
the  person  voted  for  as  President,  and  in  distinct  ballots  the  person  voted 
for  as  Vice-President,  and  they  shall  make  distinct  lists  of  all  persons  voted 
for  as  President,  and  of  all  persons  voted  for  as  Vice-President,  and  of 
the  number  of  votes  for  each,  which  lists  they  shall  sign  and  certify,  and 
transmit  sealed  to  the  seat  of  the  government  of  the  United  States,  directed 
to  the  President  of  the  Senate; — The  President  of  the  Senate  shall,  iri 
presence  of  the  Senate  and  House  of  Representatives,  open  all  the  certificates 
and  the  votes  shall  then  be  counted ;  —  The  person  having  the  greatest  num- 
ber of  votes  for  President,  shall  be  the  President,  if  such  number  be  a 
majority  of  the  whole  number  of  Electors  appointed;  and  if  no  person  have 
such  majority,  then  from  the  persons  having  the  highest  numbers  not  exceed- 
ing three  on  the  list  of  those  voted  for  as  President,  the  House  of  Repre- 
sentatives shall  choose  immediately,  by  ballot,  the  President.  But  in  choosing 
the  President,  the  votes  shall  be  taken  by  states,  the  representation  from 
each  state  having  one  vote;  a  quorum  for  this  purpose  shall  consist  of  a 
member  or  members  from  two-thirds  of  the  states,  and  a  majority  of  all  the 
states  shall  be  necessary  to  a  choice.  And  if  the  House  of  Representatives 
shall  not  choose  a  President  whenever  the  right  of  choice  shall  devolve  upon 
them,  before  the  fourth  day  of  March  next  following,  then  the  Vice-President 
shall  act  as  President,  as  in  the  case  of  the  death  or  other  constitutional  dis- 
ability of  the  President.  The  person  having  the  greatest  number  of  votes  as 
Vice-President,  shall  be  the  Vice-President,  if  such  number  be  a  majority  of 
the  whole  number  of  Electors  appointed,  and  if  no  person  have  a  majority, 
then  from  the  two  highest  numbers  on  the  list,  the  Senate  shall  choose  the 
Vice-President;  a  quorum  for  the  purpose  shall  consist  of  two- thirds  of  the 
whole  number  of  Senators,  and  a  majority  of  the  whole  number  shall  be 
necessary  to  a  choice.  But  no  person  constitutionally  ineligible  to  the  office 
of  President  shall  be  eligible  to  that  of  Vice-President  of  the  United  States. 

ARTICLE  XIII. 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a  punish- 
ment for  crime  whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to  their  jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 

ARTICLE  XIV. 

Section  1.  All  persons  bom  or  naturalized  in  the  United  States,  and  sub* 
ject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the 
State  wherein  they  reside.  No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United  States; 
nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property,  without 
due  process  of  law;  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

Section  2.  Representatives  shall  be  apportioned  among  the  several  States 
according  to  their  respective  numbers,  counting  the  whole  number  of  persons 
in  each  State,  excluding  Indians  not  taxed.  But  when  the  right  to  vote  at 
any  election  for  the  choice  of  electors  for  President  and  Vice  President  of 
the  United  States,  Representatives  in  Congress,  the  Executive  and  Judicial 
officers  of  a  State,  or  the  members  of  the  Legislature  thereof,  is  denied  to  any 
of  the  male  inhabitantd  of  such  State,  being  twenty-one  years  of  age,  and 
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citizens  of  the  United  States,  or  in  any  way  abridged,  except  for  participa- 
tion in  rebellion,  or  other  crime,  the  basis  of  representation  therein  shall  be 
reduced  in  the  proportion  which  the  number  of  such  male  citizens  shall  bear 
to  the  whole  number  of  male'  citizens  twenty-one  years  of  age  in  such  State. 

Section  8.  No  person  shall  be  a  Senator  or  Representative  in  Congress,  or 
elector  of  President  and  Vice  President,  or  hold  any  office,  civil  or  military, 
under  the  United  States,  or  under  any  State,  who,  having  previously  taken 
an  oath,  as  a  member  of  Congress,  or  as  an  officer  of  the  United  States,  or  as 
a  member  of  any  State  legislature,  or  as  an  executive  or  judicial  officer  of 
any  State,  to  support  the  Constitution  of  the  United  States,  shall  have 
engaged  in  insurrection  or  rebellion  against  the  same,  or  given  aid  or  comfort 
to  the  enemies  thereof.  But  Congress  may  by  a  vote  of  two- thirds  of  each 
House,  remove  such  disability. 

Section  4.  The  validity  of  the  public  debt  of  the  United  States,  authorized 
by  law,  including  debts  incurred  for  payment  of  pensions  and  bounties  for 
services  in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  But 
neither  the  United  States  nor  any  State  shall  assume  or  pay  any  debt  or 
obligation  incurred  in  aid  of  insurrection  or  rebellion  against  the  United 
States,  or  any  claim  for  the  loss  or  emancipation  of  any  slave;  but  all  such 
debts,  obligations  and  claims  shall  be  held  illegal  and  void. 

Section  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legis- 
lation, the  provisions  of  this  article. 

ARTICLE  XV. 
Section  1.  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States  or  by  any  State  on  account  of  race, 
color,  or  previous  condition  of  servitude. 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appro- 
priate legislation. 

ARTICLE  XVI. 
The  Congress  shall  have  power  to  lay  and  collect  taxes  on  incomes,  from 
whatever  source  derived,  without  apportionment  among  the  several  States, 
and  without  regard  to  any  census  or  enumeration. 

ARTICLE  XVII. 

The  Senate  of  the  United  States  shall  be  composed  of  two  Senators  from 
each  State,  elected  by  the  people  thereof,  for  six  years;  and  each  Senator  shall 
have  one  vote.  The  electors  in  each  State  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous  branch  of  the  State  legislatures. 

2.  When  vacancies  happen  in  the  representation  of  any  State  in  the 
Senate,  the  executive  authority  of  such  State  shall  issue  writs  of  election 
to  fill  such  vacancies:  Provided,  That  the  legislature  of  any  State  may 
empower  the  executive  thereof  to  make  temporary  appointment  until  the 
people  fill  the  vacancies  by  election  as  the  legislature  may  direct. 

3.  This  amendment  shall  not  be  so  construed  as  to  affect  the  election  or 
term  of  any  Senator  chosen  before  it  becomes  valid  as  part  of  the  Constitution. 
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In  Congbess,  July  4,  1776. 


The  imammoua  Declcuration  of  the  thirteen  united  States  of  America, 

When  in  the  CJourse  of  human  events,  it  becomes  necessary  for  one  people 
to  dissolve  the  political  bands  which  have  connected  them  with  another, 
and  to  assume  among  the  Powers  of  the  earth,  the  separate  and-  equal  station 
fco  which  the  Laws  of  Nature  and  of  Nature's  God  entitle  them,  a  decent 
respect  to  the  opinions  of  mankind  requires  that  they  should  declare  the 
causes  which  impel  them  to  the  separation. 

We  hold  these  truths  to  be  self-evident,  that  all  men  are  created  equal, 
that  they  are  endowed  by  their  Creator  with  certain  unalienable  Rights,  that 
among  these  are  Life,  Liberty  and  the  pursuit  of  Happiness.  That  to  secure 
these  rights.  Governments  are  instituted  among  Men,  deriving  their  just 
powers  from  the  consent  of  the  governed,  That  whenever  any  Form  of  Gov- 
ernment becomes  destructive  of  these  ends,  it  is  the  Right  of  the  People  to 
alter  or  to  abolish  it,  and  to  institute  new  Government,  laying  its  foundation 
on  such  principles  and  organizing  its  powers  in  such  form,  as  to  them  shall 
seem  most  likely  to  eflfect  their  Safety  and  Happiness.  Prudence,  indeed, 
will  dictate  that  Governments  long  established  should  not  be  changed  for 
light  and  transient  causes;  and  accordingly  all  experience  hath  shown,  that 
mankind  are  more  disposed  to  suffer,  while  evils  are  sufferable,  than  to 
right  themselves  by  abolishing  the  forms  to  which  they  are  accustomed.  But 
when  a  long  train  of  abuses  and  usurpations,  pursuing  invariably  the  same 
Object  evinces  a  design  to  reduce  them  under  absolute  Despotism,  it  is  their 
right,  it  is  their  duty,  to  throw  off  such  Government,  and  to  provide  new 
Guards  for  their  future  security. —  Such  has  been  the  patient  sufferance  of 
these  Colonies;  and  such  is  now  the  necessity  which  constrains  them  to  alter 
their  former  Systems  of  Government.  The  history  of  the  present  King  of 
Great  Britain  is  a  history  of  repeated  injuries  and  usurpations,  all  having  in 
direct  object  the  establishment  of  an  absolute  Tyranny  over  these  States.  To 
prove  this,  let  Facts  be  submitted  to  a  candid  world. 

He  has  refused  his  Assent  to  Laws,  the  most  wholesome  and  necessary  for 
the  public  good. 

He  has  forbidden  his  Governors  to  pass  Lawfi  of  immediate  and  pressing 
importance,  unless  suspended  in  their  operation  till  his  Assent  should  be 
obtained;  and  when  so  suspended,  he  has  utterly  neglected  to  attend  to  them. 

He  has  refused  to  pass  other  Laws  for  the  accommodation  of  large  districts 
of  people,  unless  those  people  would  relinquish  the  right  of  Representation 
in  the  Legislature,  a  right  inestimable  to  them  and .  formidable  to  tyrants 
only. 

He  has  called  together  legislative  bodies  at  places  unusual,  uncomfortable, 
and  distant  from  the  depository  of  their  Public  Records,  for  the  sole  purpose 
of  fatiguing  them  into  compliance  with  his  measures. 

He  has  dissolved  Representative  Houses  repeatedly,  for  opposing  with 
manly  firmness  his  invasions  on  the  rights  of  the  people. 

He  has  refused  for  a  long  time,  after  such  dissolutions,  to  cause  others  to 
be  elected;  whereby  the  Legislative  Powers,  incapable  of  Annihilation,  have 
returned  to  the  People  at  large  for  their  exercise;  the  State  remaining  in  the 
mean  time  exposed  to  all  the  dangers  of  invasion  from  without,  and  convul- 
sions within. 

He  has  endeavoured  to  prevent  the  population  of  these  States;  for  that  pur- 
pose obstructing  the  Laws  for  Naturalization  of  Foreigners;  refusing  to  pass 
others  to  encourage  their  migration  hither,  and  raising  the  conditions  of 
new  Appropriations  of  Lands. 

He  has  obstructed  the  Administration  of  Justice,  by  refusing  hie  Assent 
to  Laws  for  establishing  Judiciary  Powers. 

[687] 
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He  has  made  Judges  dependent  on  his  Will  alone^  for  the  tenure  of  their 
offices,  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  New  Offices,  and  sent  hither  swarms  of 
Officers  to  harrass  our  People,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace,  Standing  Armies  without  the 
Consent  of  our  legislature. 

He  has  affected  to  render  the  -Military  independent  of  and  siuperior  to  the 
Civil  Power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign  to 
our  constitution,  and  imacknowledged  by  our  laws;  giving  his  Assent  to  their 
acts  of  pretended  Legislation: 

For  quartering  large  bodies  of  armed  troops  among  us: 

For  protecting  them,  by  a  mock  TriaJ,  from  Punishment  for  any  Murdera 
which  they  should  commit  on  the  Inhabitants  of  these  States: 

For  cutting  off  our  Trade  with  all  parts  of  the  world: 

For  imposing  taxes  on  us  without  our  Consent: 

For  depriving  us  in  many  cases,  of  the  benefits  of  Trial  by  Jury: 

For  transporting  us  beyond  Seas  to  be  tried  for  pretended  offences: 

For  abolishing  the  free  System  of  English  Laws  in  a  neighbouring  Prov- 
ince, establishing  therein  an  Arbitrary  government,  and  enlarging  its  Bound- 
aries so  as  to  render  it  at  once  an  example  and  fit*  instrument  for  introducing 
the  same  absolute  rule  into  these  Colonies: 

For  taking  away  our  Charters,  abolishing  our  most  valuable  Laws,  and 
altering  fundamentally  the  Forms  of  our  Government: 

For  suspending  our  own  Legislature,  and  declaring  themselves  invested 
with  Power  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  Government  here,  by  declaring  us  out  of  his  Protection 
and  waging  War  against  us. 

He  has  plundered  our  seas,  ravaged  our  Coasts,  burnt  our  towns,  and 
destroyed  the  lives  of  our  people. 

He  is  at  this  time  transporting  large  armies  of  foreign  mercenaries  to 
oompleat  the  works  of  death,  desolation  and  tyranny,  already  begun  with 
circumstances  of  Cruelty  &  perfidy  scarcely  paralleled  in  the  most  barbarous 
ages,  and  totally  unworthy  the  Head  of  a  civilized  nation. 

He  has  constrained  our  fellow  Citizens  taken  Captive  on  the  high  Seas  to 
bear  Arms  against  their  Country,  to  become  the  executioners  of  their  friends 
and  Brethren,  or  to  fall  themselves  by  their  Hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has  endeavoured  to 
bring  on  the  inhabitants  of  our  frontiers,  the  merciless  Indian  Savages, 
whose  known  rule  of  warfare,  is  an  undistinguished  destruction  of  all  ages, 
sexes  and  conditions. 

In  every  stage  of  these  Oppressions  We  have  Petitioned  for  Redress  in 
the  most  humble  terms:'  Our  repeated  Petitions  have  been  answered  only 
by  repeated  injury.  A  Prince,  whose  character  is  thus  marked  by  every  act 
which  may  define  a  Tyrant,  is  unfit  to  be  the  ruler  of  a  free  People. 

Nor  have  We  been  wanting  in  attention  to  our  Brittish  brethren.  We 
have  warned  them  from  time  to  time  of  attempts  by  their  legislature 
to  extend  an  unwarrantable  jurisdiction  over  us.  We  have  reminded  them 
of  the  circumstances  of  our  emigration  and  settlement  here.  We  have 
appealed  to  their  native  justice  and  magnanimity,  and  we  have  conjured  them 
by  the  ties  of  our  common  kindred  to  disavow  these  usurpations,  which,  would 
inevitably  interrupt  our  connections  and  correspondence.  They  too  have 
been  deaf  to  the  voice  of  justice  and  of  consanguinity.  We  must,  therefore, 
acquiesce  in  the  necessity,  which  denounces  our  Separation,  and  hold  them, 
as  we  hold  the  rest  of  mankind.  Enemies  in  War,  in  Peace  Friends. 

We,  therefore,  the  Representatives  of  the  united  States  of  America,  in 
General  Congress,  Assembled,  appealing  to  the  Supreme  Judge  of  the  world 
for  the  rectitude  of  our  intentions,  do,  in  the  Name,  and  by  Authority  of  the 
good  People  of  these  Colonies,  solemnly  publish  and  declare.  That  these 
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United  Colonies  are,  and  of  Right  ought  to  be  Free  and  Independent  States; 
that  they  are  Absolved  from  all  Allegiance  to  the  British  Crown,  and  that 
all  political  connection  between  them  and  the  State  of  Great  Britain,  is  and 
ought  to  be  totally  dissolved;  and  that  as  Free  and  Independent  States,  they 
have  full  Power  to  levy  War,  conclude  Peace,  contract  Alliances,  establish 
Commerce,  and  to  do  all  other  Acts  and  Things  which  Independent  States 
may  of  right  do.  And  for  the  support  of  this  Declaration,  with  a  firm 
reliance  on  the  Protection  of  Divine  Providence,  we  mutually  pledge  to  each 
other  our  Lives,  our  Fortunes  and  our  sacred  Honor. 

JOHN  HANCOCK. 
"New  Hampshire. 
JosiAH  Babtlett,  Matthew  Thornton. 

Wm.  Whipple, 

Maaaiiohuaetta  Bay, 
Saml.  Adams,  Robt.  Treat  Paine, 

John  Adams,  Elbbidoe  Gerry. 


Step.  Hopkins, 


Roger  Sherman, 
Sam'el  Huntington, 


Wm.  Floyd, 
Phil.  Livingston, 


BicHD.  Stockton, 
Jno.  Witherspoon, 
Fras.  Hopkinson, 

Robt.  Morris, 
Benjamin  Rush, 
Benja.  Franklin, 
John  Morton, 
Geo.  Clymer, 

C^SAR  Rodney, 
Geo.  Read, 

Samuel  Chasb, 
Wm.  Paoa, 


George  Wythe, 
Richard  Henry  Lee, 
Th.  Jepperson, 
Benja.  Harrison, 

Wm.  Hooper, 
Joseph  Hewes, 

ESdward  Rxttledge, 
Thos.  Heyward,  Junr., 


Button  Gwinnett, 
liXMAiT  Hall, 


Rhode  Island. 

William  Ellery. 

Coimecticut. 

Wm.  Williams, 
Oliver  Wolcott. 

"New    York. 

Frans.  Lewis, 
Lewis  Morris. 

Ifew  Jersey. 

John  Hart, 
Abra.  Clark. 

Pennsylvania. 

jAs.  Smith, 
Geo.  Taylor, 
James  Wilson, 
Geo.  Ross. 

Delaware. 

Tho.  M'Kean. 

Maryland. 

Thos.  Stone, 

Charles  Carroll  of  Carrollton. 

Virginia. 

Thos.  Nelson,  jr. 
Francis  Lightpoot  Lbb, 
Carter  Braxton. 

North  Carolina. 

John  Penn. 

South  Carolina. 

Thomas  Lynch,  Junr., 
Arthur  Middlbton. 

Georgia. 

Geo.  Walton, 
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Jobn^  by  the  grace  of  God  king  of  England,  lord  of  Ireland,  duke  of 
Normandy  and  Aquitaine,  count  of  An jou :  to  the  archbishops,  bishops,  abbots, 
earls,  barons,  justices,  foresters,  sheriffs,  prevosts,  serving  men,  and  to  all 
his  bailiffs  and  faithful  subjects,  greeting.  Know  that  we,  by  the  will  of 
God  and  for  the  safety  of  our  soul,  and  of  the  souls  of  all  our  predecessors 
and  our  heirs,  to  the  honor  of  God  and  for  the  exalting  of  the  holy  church 
and  the  bettering  of  our  realm:  by  the  counsel  of  our  venerable  fathers 
Stephen  archbishop  of  Canterbury,  primate  of  all  England  and  cardinal  of  the 
holy  Roman  church:  of  Henry  archbishop  of  Dublin;  of  the  bishops  William 
of  London,  Peter  of  Winchester,  Jocelin  of  Bath  and  Glastonbury,  Hugo 
of  Lincoln,  Walter  of  Worcester,  William  of  Coventry  and  Benedict  of 
Bochester;  of  master  Pandulf,  subdeacon  and  of  the  household  of  the  lord 
pope;  of  brother  Aymeric,  master  of  the  knights  of  the  Temple  in  England; 
and  of  the  noble  men,  William  Marshall  earl  of  Pembroke,  William  earl 
of  Salisbury,  William  earl  of  Warren,  William  earl  of  Arundel,  Alan  de 
Galway  constable  of  Scotland,  Warin  son  of  Gerold,  Peter  son  of  Herbert, 
Hubert  de  Burgh  seneschal  of  Poictiers,  Hugo  de  Neville,  Matthew  son  of 
Herbert,  Thomas  Basset,  Alan  Basset,  Philip  d'Aubigni,  Robert  de  Roppelay, 
John  Marshall,  John  son  of  Hugo,  and  others  of  our  faithful  subjects: 

1.  First  of  all  have  granted  to  God,  and,  for  us  and  for  our  heirs  forever, 
have  confirmed,  by  this  our  present  charter,  that  the  English  church  shall  be 
free  and  shall  have  its  rights  intact  and  its  liberties  uninfringed  upon.  And 
thus  we  will  that  it  be  observed.  As  is  apparent  from  the  fact  that  we, 
spontaneously  and  of  our  own  free  will,  before  discord  broke  out  between 
ourselves  and  our  barons,  did  grant  and  by  our  charter  confirm  —  and  did 
cause  the  lord  pope  Innocent  III.  to  confirm  —  freedom  of  elections,  which 
is  considered  most  important  and  most  necessary  to  the  church  of  England. 
Which  charter  both  we  ourselves  shall  observe,  and  we  will  that  it  be 
observed  with  good  faith  by  our  heirs  forever.  We  have  also  granted  to 
all  free  men  of  our  realm,  on  the  part  of  ourselves  and  our  heirs  forever, 
all  the  subjoined  liberties,  to  have  and  to  hold,  to  them  and  to  their  heirs, 
from  us  and  from  our  heirs: 

2.  If  any  one  of  our  earls  or  barons,  or  of  others  holding  from  us  in 
chief  through  military  service,  shall  die;  and  if,  at  the  time  of  his  death, 
his  heir  be  of  full  age  and  owe  a  relief:  he  shall  have  his  inheritance  by 
paying  the  old  relief;  — the  heir,  namely,  or  the  heirs  of  an  earl,  by  paying 
one  hundred  pounds  for  the  whole  barony  of  an  earl;  the  heir  or  heirs  of  a 
baron,  by  paying  one  hundred  pounds  for  the  whole  barony;  the  heir  or 
heirs  of  a  knight,  by  paying  one  hundred  shillings  at  most  for  a  whole 
knight's  fee;  and  he  who  shall  owe  less  shall  give  less,  according  to  the 
ancient  custom  of  fees. 

3.  But  if  the  heir  of  any  of  the  above  persons  shall  be  under  age  and  in 
wardship, — '  when  he  comes  of  age  he  shall  have  his  inheritance  without  relief 
and  without  fine. 

4.  The  administrator  of  the  land  of  such  heir  who  shall  be  under  age  shall 
take  none  but  reasonable  issues  from  the  land  of  the  heir,  and  reasonable 
customs  and  services;  and  this  without  destruction  and  waste  of  men  or 
goods.  And  if  we  shall  have  committed  the  custody  of  any  such  land  to  the 
sheriff  or  to  any  other  man  who  ought  to  be  responsible  to  us  for  the  issues 
of  it,  and  he  cause  destruction  or  waste  to  what  is  in  his  charge:  we  will 
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fine  him,  and  the  land  shall  be  handed  over  to  two  lawful  and  discreet  men 
of  that  fee  who  shall  answer  to  us,  or  to  him  to  whom  we  shall  have  referred 
them,  regarding  those  issues.  And  if  we  shall  have  given  or  sold  to  any  one 
the  custody  of  any  such  land,  and  he  shall  have  caused  destruction  or  waste 
to  it, —  he  shall  lose  that  custody,  and  it  shall  he  given  to  two  lawful  and 
discreet  men  of  that  fee,  who  likewise  shall  answer  to  us,  as  has  been 
explained. 

6.  The  administrator,  moreover,  so  long  as  he  may  have  the  custody  of  the 
land,  shall  keep  in  order,  from  the  issues  of  that  land,  the  houses,  parks, 
warrens,  lakes,  mills,  and  other  things  pertaining  to  it.  And  he  shall  restore 
to  the  heir  when  he  comes  to  full  age,  his  whole  land  stocked  with  plows 
and  wainnages,  according  as  the  time  of  the  wainnage  requires  and  the  issues 
of  the  land  will  reasonably  permit. 

6.  Heirs  may  marry  without  disparagement;  so  nevertheless,  that,  before 
the  marriage  is  contracted,  it  shall  be  announced  to  the  relations  by  blood  of 
the  heir  himself. 

7.  A  widow,  after  the  death  of  her  husband,  shall  straightway,  and  without 
difficulty,  have  her  marriage  portion  iind  her  inheritance,  nor  shall  she  give 
any  thing  in  return  for  her  dowry,  her  marriage  portion,  or  the  inheritance 
which  belonged  to  her,  and  which  she  and  her  husband  held  on  the  day  of 
the  death  of  that  husband.  And  she  may  remain  in  the  house  of  her  husband, 
after  his  death,  for  forty  days;  within  which  her  dowry  shall  be  paid  over 
to  her. 

8.  No  widow  shall  be  forced  to  marry  when  she  prefers  to  live  without  a 
husband ;  so,  however,  that  she  gives  security  not  to  marry  without  our  consent 
if  she  hold  from  us,  or  the  consent  of  the  lord  from  whom  she  holds,  if  she 
hold  from  another. 

9.  Neither  we  nor  our  bailiflfs  shall  seize  any  revenue  for  any  debt,  so 
long  as  the  chattels  of  the  debtor  suffice  to  pay  the  debt;  nor  shall  the 
sponsors  of  that  debtor  be  distrained  so  long  as  that  chief  debtor  has 
enough  to  pay  the  debt.  But  if  the  chief  debtor  fail  in  paying  the  debt, 
not  having  the  wherewithal  to  pay  it,  the  sponsors  shall  answer  for  the  debt. 
And,  if  they  shall  wish,  they  may  have  the  lands  and  revenues  of  the  debtor 
imtil  satisfaction  shall  have  been  given  them  for  the  debt  previously  paid 
for  him;  unless  the  chief  debtor  shall  show  that  he  is  quit  in  that  respect 
towards  those  same  sponsors. 

10.  If  any  one  shall  have  taken  any  sum,  great  or  small,  as  a  loan  from  the 
Jews,  and  shall  die  before  that  debt  is  paid  —  that  debt  shall  not  bear 
interest  so  long  as  the  heir,  from  whomever  he  may  hold,  shall  be  under  age. 
And  if  the  debt  fall  into  our  hands,  we  shall  take  nothing  save  the  chattel 
contained  in  the  deed. 

11.  And  if  any  one  dies  owing  a  debt  to  the  Jews,  his  wife  shall  have  her 
dowry,  and  shall  restore  nothing  of  that  debt.  But  if  there  shall  remain 
children  of  that  dead  man,  and  they  shall  be  under  age,  the  necessaries  shall 
be  provided  for  them  according  to  the  nature  of  the  dead  man's  holding;  and, 
from  the  residue,  the  debt  shall  be  paid,  saving  the  service  due  to  the  lords. 
In  like  manner  shall  be  done  concerning  debts  that  are  due  to  others  besides 
Jews. 

12.  No  scutage  or  aid  shall  be  imposed  in  our  realm  unless  by  the  common 
counsel  of  our  realm;  except  for  redeeming  our  body,  and  knighting  our  eldest 
son,  and  marrying  once  our  eldest  daughter.  And  for  these  purposes  there 
shall  only  be  given  a  reasonable  aid.  In  like  manner  shall  be  done  concerning 
the  aids  of  the  city  of  London. 

13.  And  the  city  of  London  shall  have  all  its  old  liberties  and  free  customs 
as  well  by  land  as  by  water.  Moreover  we  will  and  grant  that  all  other  cities 
and  burroughs,  and  towns  and  ports,  shall  have  all  their  liberties  and  free 
eustoms. 
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14.  And^  in  order  to  have  the  common  counsel  of  the  realm  in  the  matter 
of  asBeesing  an  aid  otherwise  in  the  aforesaid  cases,  or  of  assessing  a  scutage, 
—  we  shall  cause,  imder  seal  through  our  letters,  the  archbishops,  bishops, 
abbots,  earls,  and  greater  barons  to  be  summoned  for  a  fixed  day  —  for  a 
term,  namely,  at  least  forty  days  distant, —  and  for  a  fixed  place.  And,  more- 
over, we  shall  cause  to  be  summoned  in  general,  through  our  sheriffs  and 
bailiffs,  all  those  who  hold  of  us  in  chief.  And  in  all  those  letters  of  sum- 
mons, we  shall  express  the  cause  of  the  summons.  And  when  a  summons 
has  thus  been  made,  the  business  shall  be  proceeded  with  on  the  day  appointed 
according  to  the  coim^l  of  those  who  shall  be  present,  even  though  not  all 
shall  come  who  were  summoned. 

15.  We  will  not  allow  any  one  henceforth  to  take  an  aid  from  his  freemen 
eave  for  the  redemption  of  his  body,  and  the  knighting  of  his  eldest  son,  the 
marrying,  once,  of  his  eldest  daughter;  and,  for  these  purposes,  there  shall 
only  be  given  a  reasonable  aid. 

16.  No  one  shall  be  forced  to  do  more  service  for  a  knight's  fee,  or  for 
another  free  holding,  than  is  due  from  it. 

17.  Common  pleas  shall  not  follow  our  court  but  shall  he  held  in  a  certain 
fixed  place. 

18.  Assizes  of  novel  disseisin,  of  mort  d'ancestor,  and  of  darrein  present- 
ment shall  not  be  held  save  in  their  own  coimties,  and  in  this  way:  we,  or 
our  chief  justice,  if  we  shall  be  absent  from  the  kingdom,  shall  send  two 
justices  through  each  coimty  four  times  a  year;  they,  with  four  knights  from 
each  county,  chosen  by  the  county,  shall  hold  the  aforesaid  assizes  in  the 
county,  and  on  the  day  and  at  the  place  of  the  county  court. 

19.  And  if  on  the  day  of  the  county  court  the  aforesaid  assizes  can  not  be 
held,  a  sufBcient  number  of  knights  and  free  tenants,  from  those  who  were 
present  at  the  county  court  on  that  day,  shall  remain,  so  that  through  them 
the  judgments  may  be  suitably  given,  according  as  the  matter  may  have  been 
great  or  small. 

20.  A  freeman  shall  only  be  amerced  for  a  small  offence  according  to  the 
measure  of  that  offence.  And  for  a  great  offence  he  shall  be  amerced  accord- 
ing to  the  magnitude  of  the  offence,  saving  his  contenement ;  and  a  merchant, 
in  the  same  way,  saving  his  merchandize.  And  a  villein,  in  the  same  way, 
if  he  fall  imder  our  mercy,  shall  be  amerced  saving  his  wainnage.  And 
none  of  the  aforesaid  fines  e^all  be  imposed  save  upon  oath  of  upright  men 
from  the  neighborhood. 

21.  Earls  and  barons  shall  not  be  amerced  save  through  their  peers,  and 
only  according  to  the  measure  of  the  offence. 

22.  No  clerk  shall  be  amerced  for  his  lay  tenement  except  according  to  the 
manner  of  the  other  persons  aforesaid;  and  not  according  to  the  amount  of 
his  ecclesiastical  benefice. 

23.  Neither  a  town  nor  a  man  shall  be  forced  to  make  bridges  over  the 
riverfl,  with  the  exception  of  those  who  from  of  old  and  of  right  ought  to 
do  it. 

24.  No  sheriff,  constable,  coroners,  or  other  bailiffs  of  ours  shall  hold  the 
pleas  of  our  crown. 

25.  All  coimties,  hundreds,  wapentakes,  and  trithings  —  our  demesne  manors 
being  excepted  —  shall  continue  according  to  the  old  farms,  without  any 
increase  at  all. 

26.  If  any  one  holding  from  us  a  lay  fee  shall  die,  and  our  sheriff  or  bailiff 
can  show  our  letters  patent  containing  our  summons  for  the  debt  which  the 
dead  man  owed  to  us, —  our  sheriff  or  bailiff  may  be  allowed  to  attach  and 
enroll  the  chattels  of  the  dead  man  to  the  value  of  that  debt,  through  view 
of  lawful  men;  in  such  way,  however,  that  nothing  shall  be  removed  thence 
imtil  the  debt  is  paid  which  was  plainly  owed  to  us.  And  the  residue  shall 
be  left  to  the  executors  that  they  may  carry  out  the  will  of  the  dead  man. 
And  if  nothing  is  owed  to  us  by  him,  all  the  chattels  shall  go  to  the  use  pre- 
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scribed  by  the  deceased,  saving  their  reasonable  portions  to  his  wife  and 
children. 

27.  If  any  freeman  shall  have  died  intestate  his  chattels  shall  be  distributed 
through  the  hands  of  his  near  relatives  and  friends,  by  view  of  the  church; 
saving  to  any  one  the  debts  which  the  dead  man  owed  him. 

28.  No  constable  or  other  bailiff  of  ours  shall  take  the  com  or  other 
chattels  of  any  one  except  he  straightway  give  money  for  them,  or  can  be 
allowed  a  respite  in  that  regard  by  the  will  of  the  seller. 

29.  No  constable  shall  force  any  knight  to  pay  money  for  castle-ward  if 
he  be  willing  to  perform  that  ward  in  person,  or  —  he  for  a  reasonable  cause 
not  being  able  to  perform  it  himself  —  through  another  proper  man.  And 
if  we  shall  have  led  or  sent  him  on  a  military  expedition,  he  shall  be  quit 
of  ward  according  to  the  amount  of  time  during  which,  through  us,  he 
shall  have  been  in  military  service. 

30.  No  sheriff  or  bailiff  of  ours,  nor  any  one  else,  shall  take  the  horses  or 
carts  of  any  freeman  for  transport,  unless  by  the  will  of  that  freeman. 

31.  Neither  we  nor  our  bailiffs  shall  take  another's  word  for  castles  or 
for  other  private  uses,  unless  by  the  will  of  him  to  whom  the  wood  belongs. 

32.  We  shall  not  hold  the  lands  of  those  convicted  of  felony  longer  than  a 
year  and  a  day;  and  then  the  lands  shall  be  restored  to  the  lords  of  the 
fiefs. 

33.  Henceforth  all  the  weirs  in  the  Thames  and  Medway,  and  throughout 
all  England,  save  on  the  sea  coast,  shall  be  done  away  with  entirely. 

34.  Henceforth  the  writ  which  is  called  Praecipe  shall  not  be  served 
on  any  one  for  any  holding  so  as  to  cause  a  free  man  to  lose  his  court. 

35.  There  shall  be  one  measure  of  wine  throughout  our  whole  realm,  and 
one  measure  of  ale  and  one  measure  of  corn  —  namely,  the  London  quart;  — 
and  one  width  of  dyed  and  russet  and  hauberk  cloths  —  Namely,  two  ells 
below  the  selvage.    And  with  weights,  moreover,  it  shall  be  as  with  measures. 

36.  Henceforth  nothing  shall  be  given  or  taken  for  a  writ  of  inquest  in  a 
matter  concerning  life  or  limb;  but  it  shall  be  conceded  gratis,  and  shall  not 
be  denied. 

37.  If  any  one  hold  of  us  in  fee-farm,  or  in  socage,  or  in  burkage,  and  hold 
land  of  another  by  military  service,  we  shall  not,  by  reason  of  that  fee-farm, 
or  socage,  or  burkage,  have  the  wardship  of  his  heir  or  of  his  land  which 
is  held  in  fee  from  another.  Nor  shall  we  have  the  wardship  of  that  fee- 
farm,  or  socage,  or  burkage  unless  that  fee-farm  owe  military  service.  We 
shall  not,  by  reason  of  some  petit  serjeanty  which  someone  holds  of  us 
through  the  service  of  giving  us  knives  or  arrows  or  the  like,  have  the 
wardship  of  his  heir  or  of  the  land  which  he  holds  of  another  by  military 
service. 

38.  No  bailiff,  on  his  own  simple  assertion,  shall  henceforth  put  any  one 
to  his  law,  without  producing  faithful  witnesses  in  evidence. 

39.  No  freeman  shall  be  taken,  or  imprisoned,  or  disseized,  or  outlawed,  or 
exiled,  or  in  any  way  harmed  —  nor  will  we  go  upon  or  send  upon  him  — 
save  by  the  lawful  judgment  of  his  peers  or  by  the  law  of  the  land. 

40.  To  none  will  we  sell,  to  none  deny  or  delay,  right  or  justice. 

41.  All  merchants  may  safely  and  securely  go  out  of  England,  and  come 
into  England,  and  delay  and  pass  through  England,  as  well  by  land  as  by 
water,  for  the  purpose  of  buying  and  selling,  free  from  all  evil  taxes,  subject 
to  the  ancient  and  right  customs  —  save  in  time  of  war,  and  if  they  are 
of  the  land  at  war  against  us.  And  if  such  be  found  in  our  land  at  the 
beginning  of  the  war,  they  shall  be  held,  without  harm  to  their  bodies  and 
goods,  until  it  shall  be  known  to  us  or  our  chief  justice  how  the  merchants 
of  our  land  are  to  be  treated  who  shall,  at  the  time,  be  found  in  the  land 
at  war  against  us.  And  if  ours  shall  be  safe  there,  the  others  shall  be  safe  in 
our  land. 

42.  Henceforth  any  person,  saving  fealty  to  us,  may  go  out  of  our  realm 
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and  return  to  it,  safely  and  securely,  by  land  and  by  water,  except  perhaps 
for  a  brief  period  in  time  of  war,  for  the  common  good  of  the  realm.  Bnt 
prisoners  and  outlaws  are  excepted  according  to  the  law  of  the  realm;  also 
people  of  a  land  at  war  against  ns,  cmd  the  merchants,  with  regard  to  whom 
shall  be  done  as  we  have  said. 

43.  If  any  one  hold  from  any  escheat  —  as  from  the  honour  of  Walling- 
ford,  Nottingham,  Boloin,  Lancaster,  or  the  other  escheats  which  are  in  our 
hands  and  are  baronies  —  and  shall  die,  his  heir  shall  not  give  another  relief, 
nor  shall  he  perform  for  us  other  service  than  he  would  perform  for  a  baron 
if  that  barony  were  in  the  hand  of  a  baron ;  and  we  shall  hold  it  in  the  same 
way  in  which  the  baron  has  held  it. 

44.  Persons  dwelling  without  the  forest  shall  not  henceforth  come  before 
the  forest  justices,  through  common  summonses,  imless  they  are  impleaded  or 
are  the  sponsors  of  some  person  or  persons  attached  for  matters  concerning 
the  forest. 

45.  We  will  not  make  men  justices,  constables,  sheriffs,  or  bailiffs,  unless 
they  are  such  as  know  the  law  of  the  realm,  and  are  minded  to  observe  it 
rightly. 

46.  All  barons  who  have  founded  abbeys  for  which  they  have  charters  of 
the  kings  of  England,  or  ancient  right  of  tenure,  shall  have,  as  they  ought  to 
have,  their  custody  when  vacant. 

47.  All  forests  constituted  as  such  in  our  time  shall  straightway  be 
annulled;  and  the  same  shall  be  done  for  river  banks  made  into  places  of 
defence  by  us  in  our  time. 

48.  All  evil  customs  concerning  forests  and  warrens,  and  concerning  for- 
esters and  warreners,  sheriffs  and  their  servants,  river  banks  and  their  guard- 
ian*, shall  straightway  be  iaquired  into  in  each  county,  through  twelve  sworn 
knights  from  that  county,  and  shall  be  eradicated  by  them,  entirely,  so  that 
they  shall  never  be  renewed,  within  forty  days  after  the  inquest  has  been 
made;  in  such  manner  that  we  shall  first  know  about  them,  or  our  justice  if 
we  be  not  in  England. 

49.  We  shall  straightway,  return  all  hostages  and  charters  which  were  de- 
livered to  us  by  Englishmen  as  a  surety  for  peace  or  faithful  service. 

50.  We  shall  entirely  remove  from  their  bailiwicks  the  relatives  of  Gerard 
de  Athyes,  so  that  they  shall  henceforth  have  no  bailiwick  in  England :  Engel- 
ard  de  Cygnes,  Andrew  Peter  and  Gyon  de  Chanceles,  Gyon  de  Cygnes,  Geof- 
frey de  Martin  and  his  brothers,  Philip  Mark  and  his  brothers,  and  Geoffrey 
his  nephew,  and  the  whole  following  of  them. 

61.  And  straightway  after  peace  is  restored  we  shall  remove  from  the 
realm  all  the  foreign  soldiers,  cross-bowmen,  servants,  hirelings,  who  may  have 
come  with  horses  and  arms  to  the  harm  of  the  realm. 

52.  If  any  one  shall  have  been  disseized  by  us,  or  removed,  without  a  legal 
sentence  of  his  peers,  from  his  lands,  castles,  liberties  or  lawful  right,  we  sliall 
straightway  restore  them  to  him.  And  if  a  dispute  shall  arise  concerning  this 
matter  it  shall  be  settled  according  to  the  judgment  of  the  twenty  five 
barons  who  are  mentioned  below  as  sureties  for  the  peace.  But  with  regard 
to  all  those  things  of  which  any  one  was,  by  king  Henry  our  father  or  kiag 
Richard  our  brother,  disseized  or  dispossessed  without  legal  judgment  of  his 
peers,  which  we  have  in  our  hand  or  which  others  hold,  and  for  which  we 
ought  to  give  a  guarantee :  We  shall  have  respite  until  the  common  term  for 
crusaders.  Except  with  regard  to  those  concerning  which  a  plea  was  moved, 
or  an  inquest  made  by  our  order,  before  we  took  the  cross.  But  when  we 
return  from  our  pilgrimage,  or  if,  by  chance,  we  desist  from  our  pilgrimage, 
we  shall  straightway  then  show  full  justice  regarding  them. 

53.  We  shall  have  the  same  respite,  moreover,  and  in  the  same  manner,  in 
the  matter  of  showing  justice  with  regard  to  forests  to  be  annulled  and 
forests  to  remain,  which  Henry  our  father  or  Richard  our  brother  constituted; 
and  in  the  matter  of  wardships  of  lands  which  belong  to  the  fee  of  another 
<— wardflhips  of  which  kind  we  have  hitherto  enjoyed  by  reason  of  the  lee 
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which  some  one  held  from  us  in  military  service ;  —  and  in  the  matter  of 
abbeys  founded  in  the  fee  of  another  than  ourselves  —  in  which  the  lord  of 
the  fee  may  say  that  he  has  jurisdiction.  And  when  we  return,  or  if  we 
desist  from  our  pilgrimage,  we  shall  straightway  exhibit  full  justice  to  those 
complaining  with  regard  to  these  matters. 

54.  No  one  shall  be  taken  or  imprisoned  on  account  of  the  appeal  of  a 
woman  concerning  the  death  of  another  than  her  husband. 

55.  All  fines  imposed  by  us  unjustly  and  contrary  to  the  law  of  the  land, 
and  all  amerciaments  made  unjustly  and  contrary  to  the  law  of  the  land, 
shall  be  altogether  remitted,  or  it  shall  be  done  with  regard  to  them  accord- 
ing to  the  judgment  of  the  twenty  five  barons  mentioned  below  as  sureties 
for  the  peace,  or  according  to  the  judgment  of  the  majority  of  them  together 
with  the  aforesaid  Stephen  archbishop  of  Canterbury,  if  he  can  be  present,  and 
with  others  whom  he  may  wish  to  associate  with  himself  for  this  purpose. 
And  if  he  cannot  be  present,  the  affair  shall  nevertheless  proceed  without 
him;  in  such  way  that,  if  one  or  more  of  the  said  twenty  five  barons  shall 
be  concerned  in  a  similar  complaint,  they  shall  be  removed  as  to  this  par- 
ticular decision,  and,  in  their  place,  for  this  purpose  alone,  others  shall  be 
substituted  who  shall  be  chosen  and  sworn  by  the  remainder  of  those  twenty 
five. 

56.  If  we  have  disseized  or  dispossessed  Welshmen  of  their  lands  or  liber- 
ties or  other  things  without  legal  judgment  of  their  peers,  in  England  or  in 
Wales, —  they  shall  straightway  be  restored  to  them.  And  if  a  dispute  shall 
arise  concerning  this,  then  action  shall  be  taken  upon  it  in  the  March  through 
judgment  of  their  peers  —  concerning  English  holdings  according  to  the  law 
of  England,  concerning  Welsh  holdings  according  to  the  law  of  Wales,  con- 
cerning holdings  in  the  March  according  to  the  law  of  the  March.  The 
Welsh  shall  do  likewise  with  regard  to  us  and  our  subjects. 

57.  But  with  regard  to  all  those  things  of  which  any  of  the  Welsh  was,  by 
king  Henry  our  father  or  king  Richard  our  brother,  disseized  or  dispossessed 
without  legal  judgment  of  his  peers,  which  we  have  in  our  hand  or  which 
others  hold,  and  for  which  we  ought  to  give  a  guarantee:  we  shall  have 
respite  until  the  conmion  term  for  crusaders.  Except  with  regard  to  those 
concerning  which  a  plea  was  moved,  or  an  inquest  made  by  our  order,  before 
we  took  the  cross.  But  when  we  return  from  our  pilgrimage,  or  if,  by  chance, 
we  desist  from  our  pilgrimage,  we  shall  straightway  then  show  full  justice 
regarding  them,  according  to  the  laws  of  Wales  and  the  aforesaid  districts. 

58.  We  shall  straightway  return  the  son  of  Llewelin  and  all  the  Welsh 
hostages,  and  the  charters  delivered  to  us  as  surety  for  the  peace. 

59.  We  shall  act  towards  Alexander  king  of  the  Scots  regarding  the  restora- 
tion of  his  sisters,  and  his  hostages,  and  his  liberties  and  his  lawful  right, 
as  we  shall  act  towards  our  other  barons  of  England;  unless  it  ought  to  be 
otherwise  according  to  the  charters  which  we  hold  from  William,  his  father, 
the  former  king  of  the  Scots.  And  this  shall  be  done  through  judgment  of 
his  peers  in  our  court. 

60.  Moreover  all  the  subjects  of  our  realm,  clergy  as  well  as  laity,  shall, 
as  far  as  pertains  to  them,  observe  with  regard  to  their  vassals,  all  these 
aforesaid  customs  and  liberties  which  we  have  decreed  shall,  as  far  as  per* 
tains  to  us,  be  observed  in  our  realm  with  regard  to  our  own. 

61.  Inasmuch  as,  for  the  sake  of  God,  and  for  the  bettering  of  our  realm, 
and  for  the  more  ready  healing  of  the  discord  which  has  arisen  between  us 
and  our  barons,  we  have  made  all  these  aforesaid  concessions, —  wishing  them 
to  enjoy  for  ever  the  entire  and  firm  stability,  we  make  and  grant  to  them 
the  following  security:  that  the  barons,  namely,  may  elect  at  their  pleasure 
twenty  five  barons  from  the  realm,  who  ought,  with  all  their  strength,  to 
observe,  maintain  and  cause  to  be  observed,  the  peace  and  privileges  which 
we  have  granted  to  them  and  confirmed  by  this  our  present  charter.  In  such 
wise,  namely,  that  if  we,  or  our  justice,  or  our  bailiffs,  or  any  one  of  our  ser- 
vants shall  have  transgressed  against  any  one  in  any  respect,  or  shall  have 
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broken  some  one  of  the  articles  of  peace  or  security,  and  our  transgressions 
shall  have  been  shown  to  four  barons  of  the  aforesaid  twenty  five:  those  four 
barons  shall  come  to  us,  or,  if  we  are  abroad,  to  our  justice,  showing  to  us 
our  error;  and  they  shall  ask  us  to  cause  that  error  to  be  amended  without 
delay.  And  if  we  do  not  amend  that  error,  or,  we  being  abroad,  if  our  justice 
do  not  amend  it  within  a  term  of  forty  days  from  the  time  when  it  was 
shown  to  us  or,  we  being  abroad,  to  our  justice:  the  aforesaid  four  barons 
shall  refer  the  matter  to  the  remainder  of  the  twenty  five  barons,  and  those 
twenty  five  barons,  with  the  whole  land  in  common,  shall  distrain  and 
oppress  us  in  every  way  in  their  power, —  namely,  by  taking  our  castles, 
lands  and  possessions  and  in  every  other  way  that  they  can,  until  amends 
shall  have  been  made  according  to  their  judgment.  Saving  the  persons  of 
ourselves,  our  queen  and  our  children.  And  when  amends  shall  have  been 
made  they  shall  be  in  accord  with  us  as  they  had  been  previously.  And 
whoever  of  the  land  wishes  to  do  so,  shall  swear  that  in  carrying  out  all  the 
aforesaid  measures  he  will  obey  the  mandates  of  the  aforesaid  twenty  five 
barons,  and  that,  with  them,  he  will  oppress  us  to  the  extent  of  his  power. 
And,  to  any  one  who  wishes  to  do  so,  we  publicly  and  freely  give  permission 
to  swear;  and  we  will  never  prevent  any  one  from  swearing.  Moreover  all 
those  in  the  land  who  shall  be  unwilling  themselves  and  of  their  own  accord  to 
swear  to  the  twenty  five  barons  as  to  distraining  and  oppressing  us  with 
them:  such  ones  we  shall  make  to  swear  by  our  mandate,  as  has  been  said. 
And  if  any  one  of  the  twenty  five  barons  shall  die,  or  leave  the  country,  or 
in  any  other  way  be  prevented  from  carrying  out  the  aforesaid  measures, — 
the  remainder  of  the  aforesaid  twenty  five  barons  shall  choose  another  in  his 
place,  according  to  their  judgment,  who  shall  be  sworn  in  the  same  way  as 
the  others.  Moreover,  in  all  things  entrusted  to  those  twenty  five  barons  to 
be  carried  out,  if  those  twenty  five  shall  be  present  and  chan^oe  to  disagree 
among  themselves  with  regard  to  some  matter,  or  if  some  of  them,  having 
been  summoned  shall  be  unwilling  or  unable  to  be  present:  that  Vhich  the 
majority  of  those  present  shall  decide  or  decree  shall  be  considered  binding 
and  valid,  ji^st  as  if  all  the  twenty  five  had  consented  to  it.  And  the  afore- 
said twenty  five  shall  swear  that  they  will  faithfully  observe  all  the  forgoing 
and  will  cause  them  to  be  observed  to  the  extent  of  their  power.  And  we 
shall  obtain  nothing  from  any  one,  either  through  ourselves  or  through 
another,  by  which  any  of  those  concessions  and  liberties  may  be  revoked  or 
diminished.  And  if  any  such  thing  shall  have  been  obtained,  it  shall  be  vain 
and  invalid,  and  we  shall  never  make  use  of  it  either  through  ourselves  or 
through  another. 

62.  And  we  have  fully  remitted  to  all,  and  pardoned,  all  the  ill-will,  anger 
and  rancour  which  have  arisen  between  us  and  our  subjects,  clergy  and  laity, 
from  the  time  of  the  struggle.  Moreover  we  have  fully  remitted  to  all,  clergy 
and  laity,  and  —  as  far  as  pertains  to  us  —  have  pardoned  fully  all  the 
transgressions  conunitted,  on  the  occasion  of  that  same  struggle,  from  Easter 
of  the  sixteenth  year  of  our  reign  until  the  re-establishment  of  peace.  In 
witness  of  which,  moreover,  we  have  caused  to  be  drawn  up  for  them  letters 
patent  of  lord  Stephen,  archbishop  of  Canterbiu*y,  lord  Henry,  archbishop  of 
Dublin,  and  the  aforesaid  bishops  and  master  Pandulf,  regarding  that  surety 
and  the  aforesaid  concessions. 

63.  Wherefore  we  will  and  firmly  decree  that  the  English  church  shall  be 
free,  and  tha/t  the  subjects  of  our  realm  shall  have  and  hold  all  the  aforesaid 
liberties,  rights  and  concessions,  duly  and  in  peace,  freely  and  quietly,  fully 
and  entirely,  for  themselves  and  their  heirs,  from  us  and  our  heirs  in  all 
matters  and  in  all  places,  forever,  as  has  been  said.  Moreover  it  has  been 
sworn,  on  our  part  as  well  as  on  the  part  of  the  barons,  that  all  these  above 
mentioned  provisions  shall  be  observed  with  good  faith  and  without  evil 
intent.  The  witnesses  being  the  above  mentioned  and  many  others.  Given 
through  our  hand,  in  the  plain  called  Runnimede  between  Windsor  and 
Stanes,  on  the  fifteenth  day  of  June,  in  the  seventeenth  year  of  our  reign. 
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Assembly:     see  also  Legislature;  Senate. —  Continued  Art.  Sec.  Pag>e 

judge  of  elections,  qualifications,  etc.,  of  members 3  10  288 

members  of,  acceptance  of  oflSces  by,  to  vacate  seat 3  8  287 

apportionment   of    3  5  278 

review  b^  courts 3  5  278 

chosen  by  single  districts 3  5  278 

civil  appointments,  not  to  receive 3  7  286 

compensation  of  3  6  286 

election  of,  assembly  to  judge  of 3  10  288 

when  to  be  held 3  9  287 

ineligibility  of  certain  persons  for 3  8  287 

number  of    3  2  266 

qualifications  of,  assembly  to  judge  of 3  10  288 

speech  or  debate,  not  to  be  questioned  for 3  12  289 

ofiicers  of,  to  choose 3  10  288 

open  doors,  to  sit  with,  except,  etc 3  11  289 

quorum  of,  majority  to  constitute 3  10  288 

rules  of  proceedings,  to  determine 3  10  288 

Attorney-general : 

commissioner  of  canal  fund 6  5  390 

commissioner  of  land  ofiice 5  5  390 

compensation  of  6  1  386 

election  and  term  of  office  of 6  2  387 

second   reference    5  1  386 

fees,  perquisites,  etc.,  not  to  receive 5  1  386 

member  of  canal  board 5  5  390 

powers  and  duties  of 6  6  391 

Attorney^  District:     see  District  attorney. 

Ayes  and  Noes: 

appropriation  bills,  on 3  25  367 

bills,  final  passage  of ,  on 3  15  290 

creating  debt,  on  certain 7  4  466 

returned  by  the  governor  with  objections 4  9  384 

constitution,  on  amendment  to 14  1  569 

journal,  to  be  entered  on 3  15  290 

judicial  officers,  on  removal  of 6  11  437 

Bail: 

excessive,  not  to  be  required 1  5  65 

BaUot: 

elections  to  be  by,  except,  etc 2  5  208 

Banking:     see  also  Savings,  banks. 

bill  holders  preferred  in  cases  of  insolvency 8  8  493 

corporations,  formation  of,  under  general  laws 8  4  491 

special  charter  for,  not  to  be  granted 8  4  491 

specie  payment,  suspension  of,  not  to  be  sanctioned 8  5  491 

stockholders,  liability  of 8  7  492 

Banking  system: 

Bank  notes  or  bills:     See  also  Banking;  Specie  payment. 

holders,  preference  in  cases  of  insolvency 8  8  493 

registered,  and  security  given 8  6  492 

Betting  on  elections: 

person  to  be  excluded  from  voting  for 2  2  203 
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Bills:     see  also  Amendments;  Legislature;  Bank  notes.  Art. 

amendment    3 

upon  last  reading  prohibited 3 

appropriation,  tax  and  claim,  three-fifths  assent  required. .  3 
for    local    or     pri^iate     purpose,     two-thirds     assent 

required 3 

governor's  objection  to  certain  items 4 

riders  on,  prohibited 3 

approval  by  governor,  time  limited 4 

creating  debt,  ayes  and  noes  necessary 7 

enacting  clause  3 

final  passage,  assent  of  majority  necessary 3 

question  on   3 

governor's  approval,  time  for,  limitation 4 

governor's  veio   4 

origin  in  either  house 3 

passage,  manner  of 3 

over  governor's  veto 4 

passage  prohibited  '. 3 

title    ; . .  3 

reported  by  commissioners  to  revise  statutes,  certain  sec^ 

tions  not  to  apply  to ; 3 

special  city,  passage,  manner  of 12 

passage  without  city's  approval 12 

tax,  to  state  tax  distinctly 3 

three-fifths  assent  required  on  appropriation,  tax  and  claim 

bills  3 

two -thirds  assent  required  on  appropriation  for  local  or  pri- 
vate purpose 3 

veto  by  governor 4 

Bookmaking:     see  also  Gambling;  Lotteries;  Poolselling. 

prohibited    1       9    187 

Borrowing  money:     see  also  Debt;  Public  money. 

assent  of  people  required  for 7 

deficits,  etc.,  not  exceeding  $1,000,000  for 7 

insurrection,  to  suppress  7 

invasion,  to  repel 7 

towns,  counties,  cities  and  villages,  restricted  in 8 

second    reference    12 

war,  for  defense  of  state  in 7 

Bribery:     see  also  Officers. 

attempt  at 18 

charges  of,  expenses  incurred  in  investigating 13 

elections,  bribery  at,  prohibited 2 

person  accused  of,  may  be  witness  in  own  behalf 13 

person  attempting,  not  privileged  from  testifying 13 

persons  guilty  of,  excluded  from  right  of  suffrage 2 

Bridges: 

building  of,  private  or  local  bills 3     18    326 

Brooklyn  city  court: 

abolition  of   6      5    419 

judges,  for  remainder  of  term  supreme  court  judges 0      5    419 

jiurisdiction  of,  vested  in  supreme  court 6      2     407 

second  reference   6      5     419 

records  transferred    I . . .  6      6    419 


Sec. 

Page 

13 

289 
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290 

25 

367 

20 

356 

9 

384 
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362 
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384 
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289 
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290 
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384 

9 

384 
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289 
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384 
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16 
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556 
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465 
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Buffalo  superior  court:                                                                    Art.  Sec.  Page 

abolition  of   6      5  419 

appeals  from  6      5  419 

judges,  for  remainder  of  term  supreme  court  judges 6      5  419 

jiurisdiction  of,  vested  in  supreme  court . . .  / 6      2  407 

second  reference  6      5  419 

records  transferred    6      5  419 


Canal  board: 

claims  barred  by  time,  audit  and  allowance  prohibited. 

contract,  may  cancel 

members  of  

powers  and  duties 


Canal  commissioners: 

duties  transferred  to  superintendent  of  public  works. 

Canal  fund,  commissioners  of  the: 

power  and  duties , 

state  officers  composing 


7  6  469 

7  9  476 

5  5  390 

5  6  391 


5      3    387 


Canals:     see  also  Public  works. 

boats  navigating,  etc.,  subject  to  laws  regulating. 

certain,  not  to  be  sold,  leased  or  disposed  of '. 

contractors,  extra  compensation  not  to  be  made  to. 

relief  from  oppressive  contracts 

contracts  for  work  and  materials  on 

funds  from  leases  or  sale  of,  how  applied 

improvement  of   

Main  and  Hamburg  street  canal,  sale  or  lease  of. 
superintendence  and  repairs  of,  annual  tax  for. . . , 
tolls  not  to  be  imposed  on 


Census: 

time  for  taking. 


Charitable  institutions: 
maintenance 


6     391 
5    390 


9  476 

8  474 

9  476 
9  476 
9  476 
8  474 

10  477 

8  474 

9  476 
9  476 


3       4    273 


8     14    520 


Charities,  state  board  of: 

additional  powers    8  15  523 

inspection  of  institutions 8  11  518 

second  reference   8  13  520 

legislature  to  provide  for 8  11  518 

members,  appointment  and  removal 8  11  5-18 

terms 8  15  623 

Circuit  courts: 

abolished 6  6  421 

actions  transferred  to  supreme  court 6  6  421 

Cities: 

charitable  institutions,  support 8  14  520 

civil  service  5  9  393 

classification    12  2  556 

correctional  institutions,  provisions  for 8  14  520 

creation  by  special  act 8  1  478 

debts,  limitation 8  10  496 

elections    12  3  560 

eleemosynary  institutions,  support s 8  14  620 
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Citiea  ^  Continued                                                                               Art.  Sec.  Page 

excess  condemnation   1  7  179 

money  or  credit,  restrictions  on  loaning  power 8  10  496 

officers,  eelction  or  appointment 10  2  529 

terms   12  3  560 

organization,  legislature  to  provide  for 12  1  5<54 

orphan  asylums,  provision  for 8  14  520 

powers,  restriction  by  legislature 12  1  664 

reformatory  institutions,  support 8  14  520 

special  Jaws,  passage. 12      2  556 

stocks  or  bonds,  not  to  become  owners  of 8  10  496 

Citizens: 

disfranchisement  only  by  law 1  1  45 

freedom  of  speech 1  8  185 

voters  must  be 2  1  200 

City  court:     see  Brooklyn  city  court;  New  York  city. 

Civil  service: 

appointments  and  promotions 5      9     393 

preference  to  veterans 5      9     393 

Claims  against  state:     see  also  Debt. 

time  limitation   7       6     469 

legal  disability  of  claimant 7       6     469 

Clerk  of  court  of  appeals: 

appointment    6  7  422 

compensation,  how  paid 6  19  459 

office,  place    6  19  459 

Clerks  of  inferior  courts: 

removal 6     17    446 

Clerks  of  supreme  courts: 

county  clerks  to  be 6     19    459 

Clerks  of  counties:     see  County  clerks. 

Colonial  laws: 

laws  of  this  state 1     16     194 

Commission  in  lunacy:     see  Lunacy,  state  commission  in. 

Commission  of  prisons:     see  Prisons. 

Commission  of  jurors:     see  Bills,  prohibited  in  certain  cases. 

Commissioners,  canal:     see  Canal  commissioners. 

Commissioners  of  the  canal  fund:     see  Canal  fund,  commission- 
ers of  the. 

Commissioners  of  the  land  office:     see  Land  office,  commission- 
ers of  the. 

Common  law: 

part  of  the  law  of  this  state ^ 1     16    194 
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Common  pleas:  Art.  Sec.  Page 

abolished ft  5  419 

appeals  from  6  5  419 

judges  to  become  judges  of  supreme  court 6  5  419 

jurisdiction   transferred   to   supreme   court ft  2  407 

second  reference   ft  6  419 

records,  disposition   ft  6  419 

Common  schools: 

support  of   9  1  523 

second  reference  -9  3  524 

Common  school  fund:     see  also  Literatiire  fund;  United  States 
deposit  fund. 

capital,  inviolate    9  3  524 

income,  how  applied 9  3  624 

Compensation: 

county  judges  ft  14  440 

delegates  to  constitutional  convention 14  2  570 

governor   4  4  379 

justices  of  supreme  court 6  12  437 

lieutenant-governor    4  8  384 

members  of  the   legislature 3  6  286 

state  officers,  certain 5  1  38ft 

workmen,  injury  to  or  death  of 1  19  199 

Comptroller: 

canal  board,  member  of 5  5  390 

canal  fund,  commissioner  of 5  5  390 

clerks  of  prisons,  to  appoint 5  4  390 

compensation 6  1  386 

election   5  1  386 

second  reference 6  2  387 

fees  or  perquisites,  not  to  receive 5  1  386 

land  office,  commissioner  of 5  5  390 

term  of  office 5  1  386 

second  reference 5  2  387 

Condemnation: 

excess,  by  cities 1  7  179 

Congress: 

members  of,  ineligible  to  legislature 3  8  287 

Conscience: 

liberty  of,  not  to  excuse  acts  of  licentiousness 1  3  63 

Constitution: 

amendments,  approval  by  electors 14  1  669 

.  coincident  adoption  on  same  subject 14  3  572 

majority  of  each  house  of  next  legislature  to  agree 

to   14  1  569 

majority  of  each  house  necessary  to  propose 14  1  669 

manner   of  proposing 14  1  669 

publication     14  1  569 

when  to  take  effect 14  1  569 

convention    to    revise,    constitution    or    amendments 

adopted,  submission  or  question  of  holding  to  people  14  2  570 

delegates,   election,  compensation,  etc 14  2  570 

question  of  holding,  when  to  be  submitted 14  2  570 

majority  of  electors  voting  necessary  for 14  2  570 

powers   and   duties 14  2  570 

when  to  take  effect W  1  578 
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Contract  labar:                                                                                 Art.  Sec.  Page 

in    prisons,   etc.,   prohibited 3  29  376 

Contractors: 

extra  compensation  to,  prohibited 3  28  373 

second  reference  7  9  476 

Convention  to  revise  Constitution:     see  Constitution. 

Convicts: 

occupation  and  employment  of 3  29  376 

Coroners:     see  County  officers. 

Corporate  rights  or  charters: 

not  aflfected  1  17  197 

Corporations:     see  also  Banking;  Savings  banks. 

actions,  by  or  against 8  3  489 

banking,  not  to  be  created  by  special  act 8  4  491 

definition    ; 8  3  489 

dues   from,  how  secured 8  2  488 

exclusive  privileges,  etc.,  not  to  be  granted  to 3  18  326 

formation  8  1  478 

free  passes,  etc.,  by,  prohibited 13  6  667 

laws  relating  to,  may  be  altered 8  1  478 

municipal,  restrictions  on 8  10  496 

second  reference 12  1  654 

Counties:     see  also  County  officers. 

charitable  and  correctional  institutions,  support 8  14  620 

debts    for   improvement   of   highways,    sinking   fund   for, 

payments  to 7  12  478 

restriction  on    8  10  496 

judges,  number,  election,  etc 6  14  440 

local  legislation  and  administration,  extending  powers  of 

'  supervisors  in   3  27  370 

members  of  assembly,  apportionment 3  5  278 

money  or  credit,  loan  prohibited 8  10  496 

officers,  election  or  appointment 10  2  629 

seats,  location  or  change 3  18  326 

senate  districts,  not  to  be  divided  in  forming 3  4  273 

sheriff,  county  not  liable  for  acts  of 10  1  525 

stock  or  bonds,  not  to  own 8  10  496 

County  clerks: 

election  10  1  626 

powers  and  duties 6  19  469 

removal    10  1  525 

supreme  court,  to  be  clerks  of 6  19  469 

term    10  1  525 

time  of  election . . .' 10  4  548 

vacancies,  how  filled 10  5  548 

County  courts:    see  also  County  judges. 

continuance    6  14  440 

powers  and  jiurisdiction 0  14  440 

County  judges:     see  also  County  courts. 

age,  restriction  as  to ; (^  12  437 

attorney,  not  to  practice  as,  in  counties  over  120,000 6  20  460 

compensation  of,  not  to  be  increased  or  diminished  during 

tem    4  15  448 
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County  judges:     see  also  County  courts. —  Contimied                   Art.  Sec.  Page 

county  court,  may  hold  in  other  county 6  14  440 

duties    6  14  440 

election   6  14  440 

eligibility   6  20  460 

incumbent  in  1894,  term  of  ofl&ce  of 6  14  440 

number  in  each  county 6  14  440 

referee,  not  to  act  as 6  20  460 

salary    6  14  440 

special  judge,  election  may  be  provided  for 6  16  445 

surrogate,  to  act  as 6  15  443 

term    6  14  440 

vacancies    6*  15  443 

Court  of  appeals: 

appeals  to,  when  allowed 6  9  423 

attendants,  appointment   6  7  422 

clerks,  court  to  appoint 6  7  422 

compensation : * 6  19  459 

office,  place  of 6  19  459 

composition    6  7  122 

decisions  by,  concurrence  of  four  judges  necessary 6  7  422 

judges,  age  restrictions 6  12  437 

attorney,  not  to  practice  as 6  20  460 

chosen  by  electors  of  state 6  7  422 

justices  of  supreme  court,  designation  of,  as 6  7  422 

office  of  public  trust,  not  to  hold  other 6  10  435 

referee,  not  to  act  as 6  20  460 

removal .* 6  11  437 

review  of  decisions  made  by,  not  to  sit  on 6  3  413 

term    6  7  422 

vacancies 6  8  422 

jurisdiction 6  9  423 

powers   and  jurisdiction   not    suspended   for   vacancies   if 

there  is  quorum 6  8  422 

quorum    6  7  422 

reporter    0  7  422 

Court,  supreme:     see  Supreme  court. 

Courts,  circuit:     see  Circuit  courts. 

Courts,  county:     see  County  courts. 

Courts,  inferior  local:     see  Inferior  local  courts;  Courts  of  oyer 
and  terminer, 

abolished    6  6  421 

Courts  of  sessions: 

abolished    6  14  440 

jurisdiction  transferred  to  county  courts 6  14  440 

Courts  of  special  sessions: 

jurisdiction    6  23  463 

Credit  or  money  of  state:     see  also  Debt;  Public  money. 

loan  to  individuals,  associations  or  corporations  prohibited  7  1  464 

second  reference 8  9  493 

third  reference 9  4  524 

certain  institutions  excepted 8  9  493 
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Crime:  Art.  Sec.  Page 

persona  not)  to  be  held  to  answer  for  unless  indicted 1  6  66 

Crimiiial  cases: 

party  not  to  be  witness  against  himself 1  6  66 

Death: 

action  for,  not  abrogated 1  18  198 

BO    limitation 1  18  198 

Death  of  emplosrees: 

compensation  for  1  19  199 

Debate: 

legislature,  freedom  of,  seciired 3  12  289 

Debts:     see  also  Credit  or  money  of  state;  Public  money. 

approval  by  people  before  contracting 7  4  466 

bill  creating,  ayes  and  noes  required 7  4  466 

canals,  improvement 7  10  477 

counties,  towns,  cities  and  villages,  limitation 8  10  496 

deficits  or  failure  in  revenues,  may  be  contracted  for 7  2  465 

highway    improvement 7  12  478 

invasion,  etc.,  debts  to  repel,  may  be  contracted 7  3  465 

law  for  contracting,  passage,  question  submitted 7  4  466 

repeal    7  4  466 

submission   to   people 7  4  466 

when  not  to  be  voted  on,  at  general  election 7  4  466 

legislative  power  in  creation  of 7  4  466 

moneys  arising  from  loans  for  casual  deficits  or  failures 

in  revenues,  how  used 7  2  465 

moneys  arising  from  loans  creating,  how  used 7  4  466 

municipal  corporations,  to  be  restricted  in  contract- 
ing     12  1  644 

New  York  city,  limitation  of 8  10  496 

not  to  be  contracted,  unless  authorized  by  law 7  4  466 

obligation  of,  not  to  be  impaired 1  17  197 

payment,   manner    of 7  11  477 

must  be  provided  for  before  contracting 7  4  466 

power  to  contract,  limited 7  2  465 

sinking  funds,  impairment  prohibited 7  5  469 

tax  for  debt  incurred  not  repealable 7  4  466 

time  for  submission  to  people 7  4  466 

Decisions,  judicial: 

publication «  21  461 

Denominational  institutions: 

public  money  or  credit  not  given  to 9  4  624 

District  attorneys: 

election  10  1  525 

second  reference   10  4  548 

removul,  by  governor 10  1  525 

for  not  prosecuting  certain  offenses 13  6  568 

term    10  1  525 

District  court  justices: 

election  in  certain  cities 6  17  446 
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Districts:  Art.  Sec.  Page 

assembly,  creation  and  reorganization 3  5     278 

judicial    6  1     400 

senate   3  3     266 

alteration   3  4     273 

Divorce: 

granted  only  by  judicial  proceedings 1  9     187 

Due  process  of  law: 

person   not   to   be   deprived   of   life,   liberty   or   property 

without 1  a       66 

Duration  of  office: 

when  not  fixed  by  law 10  3     547 

Bducation:     see  Schools. 

Elections:     see  also  Electors;  Suffrage. 

betting  on,  persons  excluded  from  voting 2  2    203 

boards  of,  bi-partisan 2  6     209 

bribery  at,  prohibited 2  2    203 

'  cities,  elections  in,  when  held 12  3    560 

conduct  of,  etc.,  local  legislation  prohibited 3  18     326 

county  officers 10  1     525 

governor  and  lieutenant-governor 4  3     379 

justices  of  supreme  court 6  4    417 

legislature,  members  of 3  9    287 

registration  of  voters 2  4    206 

secretary  of  state  and  other  state  officers 5  1     386 

second  reference 5  2     387 

supervisors,  board  of 3  18    326 

voting,  manner  of 2  5     208 

Electors:     see  also  Elections;  Suffrage. 

disfranchisement,  betting  on  election 2  2     203 

conviction   of  infamous   crimes 2  2     203 

offering  or  receiving  bribes 2  2    203 

qualifications  of 2  1     200 

registration  of 2  4     206 

residence   not   affected   by   certain    occupations   and    con- 
ditions    2  3     204 

Eminent  domain:     see  Condemnation;  Property. 

Employees 

injury  or  death,  compensation  for 1  19     199 

Emacting  clause  of  tnlls: 

form 3  14    289 

Engineer:     see  State  engineer  and  surveyor. 

Enumeration  of  inhabitants:     see  Census. 

Erie  canal:     see  also  Canals;  Public  works. 

sale  or  lease  of,  etc.,  prohibited 7  g    474 

Escheats: 

when  lands  escheat  to  the  people 1  10    189 
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Excess  condemnation:  Art.  Sec.  P&ge 

right  of  cities 1       7     179 

Executive  power:     see  also  Governor. 

vested  in  governor 4       1     378 

Fees: 

judicial  oflScers,  restricted  from  receiving 6  20  460 

public  officers,  creation  or  change,  local  or  private  legisla- 
tion prohibited   3  18  326 

state  officers,  not  to  receive  to  own  use 5  1  386 

second  reference 10  9  551 

Feudal  tenures: 

abolished 1     11     190 

Fines: 

land  alienation,  void 1     14     193 

excessive,  not  to  be  imposed 1      5      65 

Foreign  corporations:     see  Corporations. 

Forest  preserve: 

preservation    7       7     472 

water  supply,  conservation  and  regulation 7       7     472 

Free  schools: 

support  of 9      1     523 

second  reference , 9      3     524 

Freedom  of  religion: 

restraint  prohibited 1       3      63 

Freedom  of  speech  and  press: 

restraint  prohibited 1       8     186 

Funds:     see  also  Common  school  fund;  Literature  fund;  Sink- 
ing fund;  United  States  deposit  fund, 
payments  from,  by  appropriation  only 3    21     361 

Gambling:     see  also  Bookmaking;  Lotteries;  Pool-selling. 

prohibited  1       9     187 

Gauging:     see  also  Weighing;  Weights  and  measures. 

offices  abolished 5      8     391 

Governor: 

bills,  appropriations,  certain  items,  right  to  veto 4  9  384 

approval 4  9  384 

within  thirty  days  after  adjournment 4  9  384 

disapproval  by,  return  with  objections 4  9  384 

chiefs  of  staff  departments,  appointment 11  4  553 

commander-in-chief  of  military  and  naval  forces 4  4  379 

when  out  of  state  at  head  of  military  force 4  6  383 

county  officers,  removal 10  1  525 

district  attorney,  removal 13  6  568 

duties  and  powers 4  4  379 

election   4  3  379 

executive  power  vested  in 4  1  378 

executive  residence  provided 4  4  379 

judges  of  court  of  appeals,  appointment  to  fill  vacancy . .  6  8  422 
justices  of  appellate  division  of  supreme  court,  designa- 
tion    «  2  407 

89 
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Governor  —  Contiwued  Art  Sec  Page 

justices  of  supreme  court,  appointment  to  fill  vacancy. ...  6  4  417 

laws,  to  see  that  they  are  faithfully  executed 4  4  379 

legislature,  extraordinary  sessions,  power  to  convene ....  4  4  379 

lieutenant-governor,  when  to  act  as 4  6  383 

major-generals,  appointment 11  4  553 

message  to  legislature 4  4  379 

militia  officers,  to  be  commissioned  by 11  6  553 

pardons,  reprieves,  etc.,  power  to  grant 4  5  380 

report  to  legislature  yearly 4  5  380 

president  of  senate,  when  to  act  as 4  7  383 

qualifications  and  eligibility 4  2  379 

salary    4  4  379 

speaker  of  assembly,  when  to  act  as 4  7  383 

term 4  1  378 

treason,  execution  of  sentence,  power  to  suspend 4  5  380 

treasurer,  state,  suspension  of 5  7  391 

vacancy 4  6  383 

Grants:     see  also  Land. 

certain,  with  rents  reserved,  void 1  13  190 

king  of  Great  Britain,  made  by 1  17  197 

Habeas  corpus: 

suspension  of  writ  prohibited,  exceptions 1  4  64 

Hamilton  county: 

legislature  may  abolish 3  5  278 

member  of  assembly  elected  with  Fulton  county 3  5  278 

Highwasrs: 

improvement,  debts   7  12  478 

Home  rule:     see  Cities;  Municipal  home  rule. 

Impeachments: 

assembly,  power 6  13  439 

court  for  trial  of,  composition 6  13  439 

concurrence  of  two- thirds  necessary  to  convict 6  13  439 

members  to  be  sworn 6  13  439 

governor,  who  to  act  in  case  of  impeachment 4  6  383 

judgment,  extent 6  13  439 

judicial  officers,  effect  of  preferring  articles  of  impeach- 
ment against 6  13  439 

lieutenant-governor,  when  not  to  act  as  member  of  court. .  6  13  439 

Indians:  ' 

purchase  of  lands  from,  when  void 1  15  193 

Indictment: 

persons  not  to  be  tried  without 1  6  66 

persons  convicted  on  impeachment  liable  to 6  13  439 

Infamous  crime: 

persons  guilty  of,  ineligible  as  electors 2  2  203 

persons  not  to  answer  for,  unless  on  presentment,  etc. ...  1  6  66 

Inferior  local  courts: 

clerks,  removal   6  17  446 

establishment 6  18  453 

judges,  practice  as  attorney  prohibited  in  certain  courts. .  6  20  460 

removal 6  17  446 

jurisdiction 6  18  463 
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Inliabitants:                                                                                        Art.  Sec.  Page 

enumeration  of^  when  taken Z  4  273 

Injury  to  employees: 

compensation  for 1  19  199 

Inspection: 

offices  for,  abolished 5  8  391 

Inspectors  of  state  prisons:     see  Prisons. 

Insurrection: 

debt  may  be  created  to  suppress 7  3  465 

Interest: 

rate,  regulation 3  18  326 

Invasion: 

debt,  creation  to  repel 7  3  465 

money  raised  from  contracting,  how  used 7  3  465 

Jails: 

occupation  and  employment  of  convicts 3  29  376 

Jeopardy: 

person  not  to  be  twice  in,  for  same  offenee 1  6  66 

Journals  of  legislature:     see  also  Assembly;  Senate;  Legisla- 
ture. 

each  house  to  keep  and  publish 3  11  280 

objections  of  governor  to  bills,  entry  on 4  9  384 

yeas  and  nays,  entry  on  final  passage  of  bills 3  15  290 

entry  on  final  passage  of  bill  creating  sta4^e  debi^ 7  4  466 

entry  on  passage  of  bill  over  governor's  veto 4  9  384 

Judges:     see  also  County  judges;  Inferior  local  courts;  Judges 
of  the  court  of  appeals;  Justices  of  supreme  court. 

age  limitations   6  12  437 

attorney,  certain  judges  not  to  practice  as 6  20  460 

compensation  6  12  437 

inferior  courts,  removal 6  17  446 

referee,  certain  judges  not  to  act  as 6  20  460 

review  of  cases  decided  by,  not  to  sit  in 6  t  413 

Judges  of  court  of  appeals:    see  also  Court  of  appeals. 

age  limitation  6  12  437 

attorney,  certain  judges  not  to  practice  as 6  20  460 

court  of  impeachment,  members 6  13  439 

decision,  concurrence  of  four  necessary 6  7  422 

eligibility    6  20  460 

justices  of  supreme  court,  designation  of,  as 6  7  422 

office  or  public  trust,  not  to  hold  other 6  10  435 

quorum 6  7  422 

referee,  not  to  act  as 6  20  460 

removal    6  11  437 

term 6  7  422 

vacancy  6  8  422 

votes  for,  other  than  for  judicial  office,  void 6  10  435 


Digitized  by  VjOOQIC 


610     CONSTITUTION  OF  STATE  OP.  NEW  YORK 

Index  to  Text 


Art.  Sec.  Page 


Judges  of  inferior  local  courts:     see  Inferior  local  courts. 

Judicial  decisions: 

publication  6    21 

Judicial  departments: 

alteration   , 

division  of  state  into 

number    


461 


2  407 
2  407 
2    407 


400 
400 
400 
400 


6 

0 

6 

Judicial  districts: 

alteration   6  1 

continuance    6  1 

new  districts 6  1 

number  of  justices G  1 

Judicial  officers: 

age  limitations 6  12  437 

appointment  or  election 0  18  453 

cities,    how    chosen 6  17  446 

fees  or  perquisities  of  office,  not  to  receive 6  20  460 

local,   terms   of   incumbents G  22  462 

Jurors:    see  also  Jury, 

drawing,  private  or  local  bills  regulating,  prohibited 3  18  326 

Jury:     see  also  Jurors. 

libel  cases,  to  determine  law  and  fact 1  8  185 

private  roads,  determination  of  necessity  and  damage 1  7  179 

property  for  public  use,  to  aseess  value  of 1  7  179 

trial  by  right  secured 1  2  54 

waiver  in  civil  cases 1  2  54 

Justices  of  peace:     see  also  Inferior  local  courts. 

election   in  cities 6  17  446 

election  in  towns 6  17  446 

fees,    may    receive 6  20  460 

number  and  classification,  regulated 6  17  446 

removal    6  17  446 

terms    6  17  446 

term  of  those  in  office,  expiration  of 6  22  462 

vacancy    6  17  446 

Justices  of  supreme  court:     see  also  Supreme  court. 

additional  justices •   6  1  400 

age  limitation 6  12  437 

apportionment    6  1  400 

attorney  or  referee,  not  to  practice  or  act  as 6  20  460 

compensation 6  12  437 

designation  for  appellate  division 6  2  407 

for  court  of  appeals 6  7  422 

electors  of  judicial  districts  to  choose. 6  1  400 

eligibility     0  20  460 

fees  or  perquisites,  not  to  receive  for  use 6  20  460 

holding  court  in  any  coimty,  authority 6  6  421 

number  in  each  district 6  1  400 

office  or  public  trust,  not  to  hold  other 6  10  435 

presiding,   of   appellate   division 6  2  407 

removal    6  11  437 

reporter,  power  to  appoint  and  remove 6  2  407 

review  of  certain  decisions,  not  to  sit  in 6  3  413 

special  terms,  to  fix 6  2  407 

term 6  4  417 

vacancies    6  4  417 

votM  fori  oth«r  than  for  judicial  office,  void 6  10  488 
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King  of  Great  Britain:                                                                   Art.  Sec.  Page 

grants  of  land  by 1  17  197 

Labor: 

regulation    12  1  554 

Land:     eee  also  Property. 

agricultural,    drainage    of.. 1  7  179 

leases   of   certain,   void 1  13  190 

alienation,  restraints  on,  void 1  14  193 

allodial,  all  to  be 1  12  190 

escheats 1  10  189 

excess  condemnation  by  cities 1  7  179 

forest  preserve,  to  be  kept^  etc 7  7  472 

use  for  reservoirs   7  7  472 

grants  by  king  of  England,  when  void 1  17  197 

low  lands,  drainage,  private  or  local  bill  prohibited 3  18  326 

purchases,  from  Indians,  consent  of  legislature  necessary  1  15  193 

ultimate  property  in  people 1  ID  189 

Land  office,  commissioners  of  the: 

powers  and  duties  5  G  391 

state  officers  composing •* 5  5  390 

Larceny,  petit: 

indictment  unnecessary 1  6  M 

Law  and  equity: 

supreme  court,  jurisdiction 0  1  400 

Laws:     see  also  Bills;  Legislature. 

certain,  to  be  submitted  to  people 7  4  466 

enacted  by  bill  only 3  14  289 

enforcement,  duty  of  governor 4  4  379 

existing,  how  made  part  of  an  act : 3  17  324 

private  and  local  laws  prohibited  in  certain  cases 3  18  ,  326 

publication    6  21  461 

special  city  law®,  passage  of 12  2  656 

what  constitutes  laws  of  state 1  16  194 

Lease: 

agricultural  land,  time  limited 1  13  190 

Legislature:     see  also  Assembly;  Senate;  Bills;  Laws. 

adjournment,  consent  of  both  houses  requisite 3  11  289 

appropriation  for  private  or  local  purpose,  two-thirds  vote 

necessary 3  20  356 

assembling,  time    10  6  551 

bills,  amendment  in  either  house 3  13  289 

manner  of  passage 3  15  290 

may  originate  in  either  house 3  13  289 

cities  and  villages,  organization,  to  provide  for 12  1  554 

powers  of,  to  restrict .* 12  1  554 

claims  barred  by  limitation,  not  to  allow 7  6  469 

corporations,  to  create  by  general  laws 8  1  478 

dftbp^,  freedom  secured 3  12  289 

etectio^^  and  qualifications,  etc.,  of  members,  each  house 

^?:-'lg<\  of   3  10  288 

•jiectors,  absent,  may  provide  for  voting  by 2  1  200 

extra  session,  how  called 4  4  379 

general  laws,  to  pasa 8  18  826 
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Legislature  —  Continued                                                                 Art  Sec.  Page 

governor  and  lieutenant-governor,  election  by 4  3  379 

Hamilton  county,  may  abolish 3  6  278 

inferior  local  courts,  establishment 6  18  453 

journal,  each  house  to  keep 3  11  289 

judicial  departments,  alteration 6  2  497 

judicial  districts,  alteration 6  1  400 

judicial  officers,  to  direct  as  to  appointment « 6  18  453 

removal 6  11  437 

legislative  power  vested  in 3  1  210 

legislative  term,  when  to  commence 10  6  551 

local  legislation,  powers  of,  may  confer 3  27  370 

members,  acceptance  of  other  office,  vacates  seat 3  8  287 

civil  appointments,  not  to  receive 3  7  286 

compensation , 3  6  286 

election   3  9  287 

elections  and  qualifications,  judge  of 3  10  288 

ineligibility  of  certain  persons 3  8  287 

militia,  enlistments  in^  may  provide  for 11  2  552 

officers,  mode  of  choosing,  may  change 11  5  553 

to  fix  time  for  electing 11  5  553 

organization  and  maintenance,  to  provide  for 11  3  552 

officers,  each  house  to  choose  own 3  10  288 

removal,  to  provide  for 10  7  551 

open  doors,  each  house  to  keep,  exception 3  11  289 

pool-selling,  to  pass  laws  prohibiting 1  9  187 

prisoners,  to  provide  for  employment 3  29  376 

private  claims,  not  to  audit  or  allow 3  19  354 

private  or  local  bills  in  certain  cases,  not  to  pass 3  18  326 

public  officers,  extra  compensation,  not  to  allow 3  28  373 

quorum   3  10  288 

second  reference  3  25  367 

rules,  each  house  to  determine 3  10  288 

schools,  to  provide  system  of  free  common 9  1  523 

special  city  laws,  manner  of  passage 12  2  556 

state  board  of  charities,  to  provide  for 8  11  518 

state  commission  in  lunacy,  to  provide  for 8  11  518 

state  commission  of  prisons,  to  provide  for 8  11  518 

statutes,  publication  of 6  21  461 

suffrage,    exclusion    of    person    convicted    of    bribery    or 

infamous  crime    2  2  203 

tie  vote  for  governor  or  lieutenant-governor,  to  elect 4  3  379 

vacancies  in  office,  to  provide  for  filling 10  5  548 

vacancy,  to  declare  what  constitutes 10  8  551 

workmen's  compensation,  may  provide  for , 1  19  199 

yeas  and  nays,  when  necessary. 3  25  367 

Libel: 

laws  and  facts,  determination  by  jury , 1  8  185 

truth  fis  defense 1  8  185 

Liberty  of  conscience:  r 

licentiousness,  acts  of ,  not  to  justify 1  3  63 

Lieutenant-governor: 

canal  board,  member  of 5  5  390 

canal  fund,  commissioner  of 5  5  390 

casting  vote  in  senate 4  7  383 

compensation 4  8  384 
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Lientenant-GoyemoT  —  Continued                                                   Art.  Sec.  Page 

election  4  1  378 

second  reference  4  3  379 

tie,  election  by  legislature 4  3  379 

eligibility  and  qualifications 4  2  379 

second  reference  4  7  383 

governor,  trial  of  impeachment,  not  to  sit 6  13  439 

impeachment  court,  member 6  13  439 

land  office,  commissioner  of 5  5  390 

senate,  president  of 4  7  383 

term   4  1  378 

vacancy ; 3  10  288 

Life  and  liberty: 

deprivation',  due  process  of  law  necessary 

Limitation  of  actions: 

claims  against  state 7  6  469 

damages  for  death 1  18  198 

Literature  fund:     see  also  Qommon  school  fund;  United  States 
deposit  fund. 

capital,  inviolability   9  3  624 

revenue,  support  of  academies 9  3  524 

Local  bills:     see  also  Bills;  Laws. 

embrace  but  one  subject 3  16  291 

restrictions 3  18  326 

subject  to  be  expressed  in  title. 3  16  291 

Local  judicial  officers:    see  also  Judicial  officers;  Names  of  vari- 
ous courts.. 

in  office,  expiration  of  terms  of 6  22  462 

special  county  judge,  election,  duties 6  16  445 

special  surrogate,  election,  duties     6  16  445 

Local  legislation: 

supervisors,  powers  3  27  370 

Lotteries:     see  also  Bookmaking;  Gambling;  Pool-selling. 

prohibited 1  9  187 

Lunaey,  state  commission  in: 

inspection  of  institutions 8  11  5-18 

legislature  to  provide  for 8  11  518 

members  of,  appointment  and  removal 8  12  520 

terms 8  15  523 

powers 8  11  518 

additional  8  16  523 

Main  and  Hamburg  Street  Canal:     see  also  Canals. 

sale  or  lease 7  8  474 

Majority: 

of  each  house  necessary  for  a  quorum 3  iq  288 

to  pass  bills 3  15  290 

Measures  and  weights: 

standard,  how  supplied 5  8  391 
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Measuring: 

offices   abolished. 


Art.  Sec.  Page 
5       8     391 


Message:     see  also  Governor. 

governor,  communication  to  legislature 4 

objections  to  bills 4 


4     379 
9     384 


MiUtia: 

active  service,  number 

aides-de-camp,  appointment 

appropriations  

armed  and  disciplined,  number 

chiefs  of  staff  departments,  appointment. 

enlistments 

exemptions 

governor,  commander-in-chief  of 

how  constituted   

major-generals,  appointment 

officers,  how  chosen 

how  commissioned   

how  removed 

mode  of  choosing,  legislature  may  change, 
organization  and  maintenance 


Money:     see  also  Banking;  Debt;  Public  money. 

bills  and  notes  issued  as  money,  registration 8 

specie  payment,  suspension,  prohibited 8 

Monopolies  and  trusts:     see  Corporations. 


3  652 

4  553 
3  552 
3  552 


4 
2 
1 
4 
1 
4 
5 
6 


553 
552 
552 
379 
552 
653 
553 
553 


0  553 
5  553 
3  552 


6  492 
5  491 


MuniciiMl   corporations:     see    also    Cities;    Counties;    Towns; 
Villages. 

organization,  duty  of  legislature 12  1  554 

special  acts,  creation  by 8  1  478 

taxation,  debt,  etc.,  restrictions 8  10  496 

second  reference  12  1  654 

Names: 

change,  private  bill  prohibited 3  18  326 

Naturalization:     see  Aliens. 

New  York  city: 

assembly  districts    3  6  278 

court  of  common  pleas  abolished 6  5  419 

judicial  department   6  2  407 

limitation  of  indebtedness 8  10  496 

officers,  election,  time 12  3  560 

senate  districts  3  3  266 

superior  court,  abolition  of 6  5  419 

supervisors,  common  council  to  perform  duties 3  26  369 

Oath  of  office: 

form 13  1  564 

Office: 

duration  of,  when  not  fixed  by  law 10  3  647 
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Officers:     see  also  State  officers;  Titles  of  particular  offices,      lit.  Sec.  Page 

accepting  bribe,  felony 13  2  566 

attempt  to  bribe 13  3  566 

city,  how  elected  or  appointed 10  2  529 

compensation  10  9  651 

county,  how  elected  or  appointed 10  2  629 

election  not  provided  for  by   constitution,  legislature  to 

provide    10  2  629 

fees,  increase  only  by  general  laws 3  18  326 

felony,  when  deemed  guilty  of 13  2  566 

free  passes,  etc.,  acceptance,  etc.,  by,  prohibited 13  5  567 

judicial,  fees  or  perquisites  prohibited 6  20  460 

major-general,  etc.,  how  appointed 11  4  653 

militia,  how  chosen 11  5  653 

oath  13  1  564 

offering  bribe  to,  felony 13  3  566 

passes  or  franking  privileges,  acceptance  prohibited 13  5  567 

removal  of,  other  than  local,  judicial  or  legislative 10  7  551 

state,  additional  compensation,  not  to  receive 10  9  651 

fees  or  perquisites,  not  to  receive 10  9  551 

tenure  of,  when  not  fixed 10  3  547 

town,  .how  elected 10  2  529 

vacancies,  how  filled 10  5  548 

term  of  appointee 10  5  548 

village,  how  elected 10  2  529 

weighing,  inspecting,  etc.,  abolished 6  8  39-1 

Oyer  and  terminer: 

court  of,  abolished 6  6  421 

Pardons: 

governor  may  grant 4  5  380 

governor  to  report  yearly  to  legislature 4  6  380 

treason    4  5  380 

Passes: 

acceptance  or  use  by  public  officer,  misdemeanor w  13  5  567 

Personal  property  taxation:     see  Taxation. 

Petition: 

right  of,  guaranteed 1  9  187 

Political  year: 

beginning   10    «  561 

Pool-selling:     see  also  Bookmaking;  Gambling;  Lotteries. 

prohibited  : 1  9  187 

Presidentlof  senate:     see  also  Lieutenant-governor. 

lieutenant-governor,  action  as 4  7  383 

vote,  to  have  casting,  only 4  7  383 

pro  tem.,  Choice  and  action 3  lo  288 

successor  to  governor »    4  7  333 

Press: 

freedom  of,  secured 1  s  jgS 
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Prisons:     see  9,lso  State  officers.  Art.  Sec.  Page 

contract  labor  system  abolished 3  29  376 

inspectors,  powers  and  duties  transferred 5  4  390 

labor  in 3  29  376 

superintendent,  appointment,  powers  and  duties,  etc. 5  4  390 

state  commission  of,  inspection  of  institutions 8  11  518 

legislature  to  provide  for 8  11  518 

members,  appointment  and  removal 8  12  520 

powers 8  15  523 

Private  or  local  bills:     see  also  Bills;  Laws. 

restrictions  on  passage 3  18  326 

title  to  state  subject 3  16  291 

subjects,  but  one  in  eadi 3  16  291 

Private  roads: 

opening,  manner  of 1  7  179 

•  damages,  determination  and  payment 1  7  179 

necessity  for,  determination 1  7  179 

Probate  courts:     see  Surrogate's  court. 

Property:     see  also  Land. 

eminent  domain .• 1  7  179 

excess  condemnation  in  cities I  "7  179  • 

private,  taking  without  due  process  of  law  prohibited 1  6  66 

taking  without  just  compensation  prohibited 1  6  66 

public,  taken  for  local  or  private  purposes  .requires  two- 
thirds  vote  of  legislature 3  20  356 

use  for  sectarian  schools,  restricted 9  4  524 

rights,  not  affected 1  17'  197 

ultimate,  in  lands,  possessed  by  state 1  10  189 

Public  money:     see  also  Debt. 

appropriated,  to  be  paid  within  two  years 3  21  361 

borrowed,  how  used 7  2  465 

second  reference 7  3  465 

third  reference 7  4  466 

borrowing,  assent  of  people,  when  necessary 7  4  466 

municipal  corporations,  restriction  on  borrowing 8  10  496 

second  reference   12  1  554 

payment  without  appropriation  prohibited 3  21  361 

to  be  made  within  two  years 3  21  361 

sectarian  schools,  use  for,  restricted. 9  4  524 

taken  for  local  or   private  purposes,  requires  two-thirds 

vote  of  legislature 3  20  356 

Public  works:     see  also  Canals;  Highways. 

superintendent,  appointment,  powers  and  duties,  etc 5  3  367 

Punishment:  ^ 

cruel  or  imusual,  prohibited 1  6  65 

Qualifications: 

electors   2  1  200 

governor   4  2  379 

lieutenant-governor    4  2  379 

second  reference  4  7  333 

members  of  legislature,  each  house  to  determine 3  10  288 
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Quarter  sales:  Art.  Sec.  Page 

void 1     14     193 

Question: 

bill  to  borrow  money,  how  taken 7       4    466 

Quorum: 

appellate  division 6  2  407 

court  of  appeals 6  7  422 

legislature ^ 3  10  288 

three-fifths,  when  required 3  25  367 

Railroads: 

free  passes  to  public  oflScers  prohibited 13       5     567 

tracks,  right  to  lay,  general  laws  only 3     18     326 

Referendum:     see  Initiative  and  referendum. 

Reformatories: 

occupation  and  employment  of  convicts 3    29    376 

partly    or    wholly    under    private    control,    payments    by 
mimicipalities    8     14    520 

Regents  of  the  University  of  the  State  of  New  York:     see  Uni- 
versity of  the  State  of  New  York. 

Registration  of  voters: 

bi-partisan  boards 2      6    209 

provisions  relating  to 2      4    206 

Religion: 

freedom  secured  1       3      63 

licentiousness,  not  excuse  for 1       3       63 

Removal  of  officers:     see  also  Titles  of  respective  offices. 

county  officers,  certain 10       1     625 

other  than  judicial,  local  or  legislative 10      7    551 

Rent  and  services: 

certain,  saved  and  protected 1     n     190 

Reporter: 

court  of  appeals,  appointment  and  removal 6       7     422 

supreme     court,     appellate     division,     appointment     and 
removal 6      2    407 

Reports  of  decisions: 

publication,  regulation   6    21     461 

freedom  of 6    21     461 

Reprieves  and  iMtrdons:     see  Pardons. 

Reservoirs: 

on  forest  preserve  lands 7       7     472 

Residence: 

electors,  what  constitutes 2  3  204 

candidates  for  governor 4  2  379 

certain  occupations  and  conditions  not  to  affect 2  3  204 

Resolutions: 

certain,  law  of  the  state 1     ig     194 
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Revenues  of  canals:     see  Canals.                                                    Art.  S«c.  Page 

Roads:     see  also  Highways;  Private  roads. 

laying  out  of,  etc.,  general  laws  only 3  18  326 

Rules: 

legislature,  each  house  to  determine  own 3  10  288 

Sailors: 

active  service  in  war,  vote 2  1  200 

preference  in  civil  service  appointments 5  9  393 

residence 2  3  204 

Savings  banks:     see  also  Banks. 

capital  stock,  not  to  have ' 8  4  491 

charters,  uniformity 8  4  491 

profits,  trustees  not  to  be  interested  in 8  4  491 

School  fund:     see  Common  school  fund. 

free  common,  provision  for 9  1  523 

sectarian,  maintenance  by  state  prohibited 9  4  524 

Secrecy  of  legislative  proceedings: 

when  allowed 3  11  289 

Secretary  of  state: 

commissioner  of  canal  fund 5  5  390 

commissioner  of  land  office 5  5  390 

compensation 5  1  386 

election 5  1  386 

fees  and  perquisites,  not  to  receive 5  I  386 

member  of  canal  board 5  5  390 

term 5  1  386 

Senate:     see  also  Assembly;  Legislature;  Senators. 

adjournment,  consent  of  assembly  requisite 3  11  289 

appointments,  advice  and  consent 5  3  387 

second  reference   5  4  390 

third  reference 6  8  422 

fourth  reference 8  12  520 

bills,  majority  requisite 3  15  290 

yeas  and  nays  to  be  taken 3  15  290 

districts 3  3  266 

alteration,  time,  manner 3  4  273 

division  of  counties 3  4  273 

population    3  4  273 

extra  session  4  4  379 

freedom  of  debate 3  12  289 

journal,  to  keep  and  publish 3  11  289 

judge  of  elections,  etc.,  of  members 3  10  288 

legislative  power,  vested  in 3  1  210 

major-generals,  consent  to  appointment 11  4  553 

militia,  commissioned  officers,  removal  on  recommendation 

.  of  governor   ', 11  6  553 

officers,  to  choose 3  10  288 

open  doors,  to  keep 3  11  289 

president,  president  pro  tem 3  10  288 

second  reference   4  7  383 

qorum,  majority  to  constitute 3  10  288 

rules  of  proceedings,  to  determine 3  10  288 
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Senators:     see  also  Legislature;  Senate.                                         Art.  Sec.  Pag* 

acceptance  of  certain  offices  vacates  seat 3  8  287 

appointments,  civil,  not  to  receive 3  7  286 

apportionment,  ratio  3  4  273 

compensation     3  6  286 

election  and  qualifications 3  10  288 

elections    3  9  287 

impeachments,  members  of  court 6  13  439 

ineligibility  to  office 3  8  287 

number    3  2  266 

limitation  in  any  county 3  4  273 

two  adjoining  counties 3  4  273 

Sheriffs: 

acts,  county  not  responsible 10  1  526 

election  10  1  526 

ineligible  for  next  term 10  1  525 

for  other  office 10  1  525 

removal 10  1  626 

security,  default  in  giving,  vacates  office 10  1  525 

renewal  may  be  required 10  1  525 

term    10  1  525 

vacancy 10  1  525 

Sinking  funds:     see  also  Funds. 

investment   7  5  469 

diversion  prohibited 7  5  46® 

highway  improvement,  creation 7  12  478 

counties  and  towns,  payment 7  12  478 

Soldiers: 

active  service  in  war,  vote 2  1  200 

preference  in  civil  service  appointments 5  9  393 

Speaker  of  assembly: 

commissioner  of  land  office 5  5  390 

governor,  when  to  act  as 4  7  383 

Specie  iMtyment: 

suspension   prohibited 8  5  491 

Speech: 

freedom  of,  secured 1  8  185 

legislative  debate,  members  not  questioned 3  12  289 

SUte: 

claims  against,  audit  or  allowance  of 3  19  954 

second  reference   7  6  460 

limitation  of 7  6  469 

credit,  not  to  loan   7  1  464 

money  or  credit,  not  to  loan  to  associations,  etc 8  9  49'3 

religious  institutions  of  learning  not  to  receive 9  4  624 

State  board  of  charities:     see  Charities,  state  board  of. 
State  commission  in  lunacy:     see  Lunacy,  state  commission  in. 
State  commission  of  prisons:     see  Prisons. 
State  debt:     see  Debt. 
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State  engineer  and  enrreyor:  Art  Sec  Page 

canal  board,  member  of 6  5  390 

commissioner  of  land  office 5  5  990 

compensation 5^  1  386 

election  and  term 5  1  386 

second  reference  5  2  387 

fees,  reception  to  own  use  prohibited 5  1*  386 

practical  civil  engineer 5  1  386 

State  lands: 

preservation 7       7     472 

State  prisons:     see  Prisons. 

State  treasurer:     see  Treasurer,  state. 

State  treasury:     see  Treasury,  state. 

Statutes:     see  also  Bills;   Laws. 

laws  of  state 1  16  194 

publication,  legislature  to  provide  for 6  21  461 

free  for,  by  any  person 6  21  461 

Statutory  revision  conunlssionen: 

bills  reported  by,  certain  sections  not  applicable  to 3    23    362 

Stockholders:     see  also  Corporations. 

corporation,  liability  8      2     488 

banking,  liability  8      7     492 

Street  railroads: 

construction  or  operation,  laws  authorizing 3     18     326 

necessity  for,  commissioners  to  determine 3    18     326 

Suffrage:     see  also  Elections;  Electors. 

proofs  of  right,  how  ascertained 2  4  206 

right  of 2  1  200 

exclusions  from 2  2  203 

soldiers  and  sailors  in  war  time,  security  in 2  1  200 

Suits:     see  Actions.  ' 

Superintendent  of  prisons:     see  Prisons. 

Superintendent  of  public  works:     see  Public  works. 

Superior  court  of  Buffalo:     see  Buffalo. 

Superior  court  of  Nev  York:    see  New  York  city. 

Supervisors:     see  also  County  officers. 

assembly  districts,  division  of  counties  into 3  6  278 

board  of,  in  counties 3  26  369 

election,  local  legislation  restricted 3  18  326 

power  of  local  legislation 3  27  370 
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Supreme  court:     see  also  Justices  of  supreme  court                      Art.  Sec.  Page 

appellate  division,  appeals  from 6  9  423 

clerks 6  19  469 

jurisdiction 6  2  407 

members  6  2  407 

presiding  justice G  2  407 

quorum  6  2  407 

reporter    6  2  407 

terms,  special 6  2  407 

clerks    6  19  469 

continuance    6  1  400 

decisions,  free  for  publication 9  21  461 

reporting,  legislature  to  regulate 6  21  461 

departments 6  2  407 

districts    .' 6  1  400 

jurisdiction     ; .  6  1  400 

additional 6  5  419 

second  reference 6  6  421 

justices,  additional,  election  of 6  1  400 

age,  restriction  as  to 6  12  4S7 

appellate  division,  designation  for 6  2*   407 

apportionment     6  1  400 

assignment  to  hold  special  terms 6  2  407 

attorney,  not  to  practice  as 6  20  460 

compensation 6  12  437 

court  of  appeals,  designation  for 6  7  422 

election   6  1  400 

eligibility   6  20  460 

number,  increase  in 6  1  400 

number  to  reside  in  each  district 6  1  400 

office  or  public  trust,  not  to  hold  other 6  10  '  435 

powers  of,  in  appellate  division 6  2  407 

presiding  justice  of  appellate  division,  designation  of  6  2  407 

referee,  not  to  act  as 6  20  460 

removal    6  11  437 

review^  of  certain  decisions,  not  to  sit  in 6  3  413 

term  of  office 6  4  417 

vacancies,  how  filled 6  4  417 

members  6  1  400 

Surrogates:     see  also  Surrogates'  courts. 

attorneys,  not  to  practice  as  in  counties  over  120,000. ...  6  20  460 

courts  continued  6  15  443 

county  judge,  acting  as 6  16  443 

duties    6  15  443 

election   6  15  443 

eligibility    6  20  460 

local  officers,  election  in  special  cases 6  16  445 

salary    6  15,   443 

separate  officer 6  15  443 

term  of  office ft  15  443 

vacancies,  how  filled 6  15  443 

second  reference   6  16  445 

Surrogates'  courts:     see  also  Surrogates. 

continuance    6  15  443 

jurisdiction 6  15  443 

relief,  supreme  court  powers  for 6  15  443 
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Snireyor,  state:     see  State  engineer  and  surveyor. 

Swamps:                                                                                          Art  Sec.  Page 

draining,  local  or  private  legislation  restricted «  9  16  326 

Tax: 

bills,  final  passage  of 3  2&  367 

three-fifths,  quorum  for  passage 9  25  367 

yeas  and  nays  to  be  taken  on  passage d  25  367 

bond  issue,  for  payment  of 7  4  466 

canals,  for  support  of 7  9  476 

county  and  city  purposes,  restriction  for S  10  406 

laws  to  state  object  distinctly 3  24  363 

state  debts,  for  interest  and  principal  of: 7  4  466 

Taxation: 

exemptions  from  private  legislation  restricted 3  18  326 

municipal  corporations,  restriction  on 12  1  554 

Telegraph  and  telepht>ne  companies: 

discrimination  in  rates  to  public  officers  prohibited 13  6  567 

Testimony: 

bribery  cases 13  3  566 

second  reference 13  4  667 

equity  cases,  how  taken 6  3  413 

public  officer  receiving  free  transportation,  etc.,  not  priv- 
ileged from  testifying 13  5  567 

Three-fifths: 

quorum  for  passage  of  certain  bills 3  25  367 

Town  officers: 

manner  of  choosing 10  2  529 

Towns;     see  also  Municipal  corporations. 

charitable  institutions,  payments  to 8  14  520 

correctional  institutions,   payments   to 8  14  520 

debts,  improvement  of  highways,  sinking  fund 7  12  478 

limitation  8  10  496 

eleemosynary  institutions,  payments  to 8  14  620 

money  or  credit,  not  to  loan  to  individuals,  associations  or 

corporations 8  10  496 

not  to  loan  to  sectarian  schools 9  4  524 

orphan  asylums,  maintenance 8  14  520 

reformatory  institutions,  payments  to 8  14  520 

stocks  or  bonds,  not  to  become  owner 8  10  496 

Transportation: 

free,  public  officers  not  to  receive. 13  5  567 

Treason: . 

pardon,  legislature  may  grant 4  5  380 

reprieve,  legislature   may  grant 4  5  380 

sentence,  commutation  by  legislature 4  5  380 

suspension  by  governor 4  5  380 
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Treasurer,  state:                                                                              Art.  S«c.  Page 

canal  board,  member  of 6  5  390 

canal  fund,  commissioner  of 5  5  390 

compensation     9  1  386 

election   6  1  386 

second  reference   5  2  387 

fees  or  perquisites,   receipt   prohibited 5  1  386 

land  office,  commissioner  of 6  5  390 

suspension  by  governor 5  7  391 

term    6  1  386 

vacancy 5  7  391 

Treasury,  state: 

payment  of  money,  appropriation  necessary Z  21  361 

Trust  and  monopolies:    see  Corporations. 

Two-thirds: 

bill  returned  by  governor 4  9  384 

change  of  mode  of  electing  militia  officers 11  5  553 

passage  of  certain  bills 3  20  356 

United  States  deposit  fund:     see  also  Common  school  fund; 
Literature  fund. 

capital  to  be  inviolate 9  3  524 

income,  use  9  3  524 

University  of  the  State  of  New  ^'ork: 

corporation  continued   9  2  524 

how  governed 9  2  524 

regents,  number 9  2  524 

Vacancy  in  office:     see  also  Appointment,  power  of. 

governor   4  6  383 

judges  of  court  of  appeals ^ 6  8  422 

justices  of  supreme  court 6  4  417 

legislature  to  declare  what  constitutes 10  8  551 

to  provide  for  filling 10  5  548 

lieutenant-governor    4  7  383 

treasurer,  state 5  7  391 

Venue: 

change,  general  laws  only 3  18  326 

Veto :     see   also  .  Governor. 

governor's  power    4  9  384 

Villages:     see  also  Municipal  corporations. 

bonds  and  stock,  not  to  become  owners 8  10  496 

charitable  and  eleemosynary  institutions,  payment  to 8  14  520 

debts,  restrictions  on  contracting 8  10  496 

incorporation  by  general  laws  only 3  18  326 

money  or  credit,  restrictions  on  loaning 8  10  496 

second  reference 12  1  554 

officers,   manner   of   choosing 10  2  529 

orphan  asylums,  provisions  for 8  14  520 

reformatory  and  correctional  institutions,  payment  to 8  14  5120 

taxation,  powers,  restriction, 8  10  496 

40 
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Voters:     see  also  Electors;   Suffrage.  'Ait  Sec.  Page 

Votes: 

certain,  for  members  of  legislature,  void 9      7     286 

Water  diversions:     see  Niagara  river. 

Waters  of  state: 

forest  preserve,  use,  reservoirs 7       7    472 

Weighing: 

office  for,  abolished 5       8    301 

Weights  and  measures: 

standards,   how   supplied 5       8    391 

Witness: 

bribery,  persons  charged,  competency 13  4  667 

person  offering,  not  privileged  from  testifying  immu- 
nity     13  3  566 

criminal  cases,  not  to  testify  against  himself 1  6  66 

detention,  not  to  be  unreasonable 1  5  65 

religious  belief,  not  incompetent  on  account  of 1  3  63 

Workmen: 

compensation  for  injury  or  death 1     19     109 

Year: 

political,  and  legislative  terms 10      6     f  51 

Yeas  and  nays:     see  Ayes  and  noes. 
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Abatement,  see  infra,  Nuisances 

Abutting  owners,  see  infra,  Highways 

Accounts  and  accoimting,  see   infra, 
Executors  and  administrators 

Accused,  rights  of,  see  infra.  Rights 
of  accused 

Acquisition    of    property,    see    infra, 
Property 

Actions    (see   also   infra,   Change   of 
venue) 
common-law    right    to    appear    at 

trial,  1^6 
remedies  subject  to  legislative  con- 
trol, 214 
removal    of    action    as    change    of 

venue,  334 
restriction    on    right    to    compro- 
mise, 113 
right  of  action  as  property,  107 
right  to  appear  and  defend  in  civil 
actions,  69 

Additional  burdens,  see   infra,   Emi- 
nent domain ;  Highways 

Adjournments,  see  infra.  Legislature 

Adulteration,  see  infra,  Food 

Advertising  — 
billboards,  119 
display  advertising  regulated,  119, 

234 
flag  used  in  advertising,  234 
height  of  billboards,  119 
lottery  advertisements,  186 
name  or  picture  of  person  as  ad- 
vertisement, 248 
signs  and  billboards  as  subject  to 
police  regulation,  245 

Affidavits,  partially  incriminating  affi- 
davits, 77 

Aids     to      constitutional      construc- 
tion, 22 

Age  limit  of  judges,  438 

Agricultural  lands  — 
leases  regulated,  191-192 
purpose  of  lease  as  affecting  val- 
idity, 191 
sale  of  dower   interest,  191 

.    successive  terms  in  lease,  192 
validity  of  life  estate,  192 

Aliens  — 

discrimination  against,  52 
exclusion  from  employment  on  pub- 
lic works,  105 
inclusion  in  apportionment,  284 

Allowances,  see  infra.  Public  officers 

Allodial  property,  190 


Amendments  — 

charter  of  village  amended  by  spe- 
cial act,  335 

constitutional      amendment      con- 
strued as  part  of  original,  20 

indictment,  67 

private  or  local  bills,  301-304 

statute  of  limitations  pleaded  by 
amendment,  128 
Amusements,  see  infra.  Theatres  and 

public  resorts 
Animals  — 

dogs  as  property,  106 

dogs  as  subject  to  police  power,  236 

feeding    refuse    from    tiiberculosis 
sanitarium,  117 

forbidding    running    at    large    on 
highway,  116 

horseshoeing  as  subject  to  regula- 
tion, ^98,  234 

keeping  unlicensed  dog  as  special 
privilege,  342 

police  power  over  certain  animals, 
236 

property  rights  in,  106 

running  at  large,  250 

seizure    and    sale    of    trespassing 
animals,  127 

slaughterhouse      restrictions,      94, 
116,  241 

trespassing  animals,  127 
Annulment    of    marriage,    see    infra. 

Divorce  and  separation 
Apparent    conflicts    in     constitution 

reconciled,  16 
Appeals    (see   also    infra.   Appellate 
division;  Court  of  appeals) 

condemnation  proceedings,  183 

dismissal  of  complaint  or  direction 
of  verdict  by  appellate  court,  56 

final  judgments  or  orders,  429-431 

judge  not  to  review  his  own  de- 
cision, 413 

legislative  power  over  appeals,  214, 
424 

permission  to  appeal,  434 

power  of  court  to  provide  for  ap- 
peal, 220 

review  of  facts  by  court  of  appeals, 
425 

right  of  appeal  as  element  of  due 
process,  129 

right  to  appeal  to  court  of  appeals, 
429 

state   as  appellant  in  habeas  cor- 
pus proceedings,  65 


[625] 


Digitized  by  VjOOQIC 


626     CONSTITUTION  OF  STATE  OF  NEW  YORK 

Index  to  Annotation 


[References  are  to  pages] 


Appeals  —  Contimied 

stipulation  for  affirmance,  432 

waiver    of    jeopardy   provision    of 
constitution,  72 
Appearances  — 

civil    suits    included    in    constitu- 
tional guaranty,  69 

common-law  right  of  party  to  ap- 
pear, 196 

courts  martial,  69 

judicial  interference  with  right  to 
appear  and  defend,  69 

legislative  regulation  of  right,  69 

proceedings  for  removal  of  public 
officers,  68 

right  of  accused  to  appear  and  de- 
fend, 68-69 
Appellate  division  — 

additional  jurisdiction  grantable  by 
legislature,  413 

assignment  of  justices  to  depart- 
ments, 421 

continuation  of  general  terms,  410 

direction  of  verdict  on  appeal,  56 

dismissal  of  complaint  on  appeal, 
56 

exdusiveness  of  jurisdiction,  420 

exercise  of  functions  of  justice  out 
of  court,  412 

extraordinary  terms  appointed  by 
governor,  410 

justice  not  to  review  his  own.  de- 
cision, 413 

justices   prohibited  sitting  in   su- 
preme court,  411 

part  of  supreme  court,  407 

powers  of  justices,  411 

quorum,  410 

succession    to    powers    of    general 
terms,  412 
Appellate  term  — 

designation   of   justices   by   appel- 
late division,  412 
Apportionment    (see  also   infra.  As- 
sembly; Senate) 

taxes,  257-259 
Appropriations — 

aid     to     charitable     institutions, 
520-522 

change   in   disposition  of  existing 
appropriations,  368 

compensation  for  injuries  by  mob 
violence,  368 

credit  on  taxes  as  appropriation, 
362 

funds  subject  to  appropriation,  361 

payment  of  moral  obligation,  360 

public    property    appropriated    to 
private  use,  356-361 

reierence  to  comptroller's  report  to 
fix  amount,  362 
Assembly    (see    also    infra.    Legisla- 
ture) 

aliens   included  in  apportionment, 
284 


Assembly  —  Contirmed 

apportionment  of  districts,  281 
discretion  of  supervisors  in  laying 

out  assembly  districts,  283 
division  of  counties,  285 
population  of  new  county,  285 
review  of  apportionment,  282,  425 

Assignment  of  right  to  collect  taxes, 
257 

Associations    (see   also   infra.   News 
associations) 
forfeiture  of  property  by  governing 
body,  127 

Astronomical  observatory,  appropria- 
tion of  common  school  fund  to  es- 
tablishment of,  524 

Asylums,  see  infra.  Hospitals  and 
asylums;  Insanity 

Attachment,  retaining  attached  prop- 
erty for  costs,  46 

Attorneys-at-law  — 

admission    subject    to    legislative 

regulation,  215 
judicial    officers    prohibited    from 

practicing  law,  460 
practice     by     judicial     officer     as 

ground  of  disbarment,  461 
witness  before  legislative  committee 
as  entitled  to  counsel,  69 

Audit,  board  of,  as  a  court,  455 

Aye  and  no,  see  infra,  Statutes 

Bail  and  recognizance,  jury  trial  on 
forfeited  recognizance,  58 

Bakeries,  limiting  hours  of  labor  in, 
53 

Ballots,  see  infra.  Elections 

Bankruptcy  — 
jury  trial  in  bankruptcy  proceed- 
ings, 61 
license  for  bankrupt  sales,  93 

Banks  — 

certificates  of  deposit,  491 
charter  subject  to  alteration,  486 
savings  banks  subject  to  legislative 

regulation,  491 
security  for  circulation,  492 
stockholders'    liability,   492 

Barbers,  Sunday  barbering,  93,  241 

Beaches,  removal  of  sand,  earth  or 
clay  prohibited,  117 

Benefit  associations,  prohibition  of 
unlawful  assessments,  50 

Bicycles,  side  path  as  stdditional  bur- 
den on  highway,  173 

Billposting,  see  supra.  Advertising 

Bills,  see  infra.  Private  or  local  bills; 
Statutes 

Bills  and  notes  — 

destruction  of  negotiability  as  de- 
rivation of  property,  113 

Bipartisan  boards  — 
purpose  of  creation,  209 
supreme     court     not     bipartisan 
board,  210 
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Blind  persons,  see  infra,  Deaf,  dumb 

and  blind  persons 
Board  of  charities,  see  infra.  Chari- 
ties 
Boards    (see    also    infra.    Charities; 
Supervisors) 
board  of  audit  as  a  court,  455 
commbn  council  and  board  of  alder- 
men as  constitutional  bodies,  369 
delegation  of  legislative  power  to,  224 
election, of  local  oflScers  as  election, 

538 
special  acts  providing  for  election 
of  members,  335 
Bonds   (see  also  infra.  Municipal  in- 
debtedness; State) 
government  bonds  as  lottery,  188 
municipal   bonds   legalized  by   su- 
preme court,  223 
Books,  see  infra,  Documents 
Bounties  paid  by  municipality  for  en- 
listments in  army,  512 
Brands,  see  infra,  Labels 
Bread,  see  infra.  Food 
Bribery  — 
expense  of   prosecution   as   charge 

against  state,  569 
immunity  from  prosecution,  566 
legislative  power  to  regulate  pun- 
ishment, 567 
promise  by  candidate  to  abate  part 
of  official  salary,  665 
Bridges  — 

special  act  for  construction,  344 
supervisor's    power     to     authorize 
construction,  373 
Brokers  — 

police     power     over     real     estate 

agents,  232 
real  estate  brokers  required  to  have 

written  authority,  50 
regulation  of  real  estate  brokers,  93 
ticket    brokerage    as    lawful    busi- 
ness, 50,  232 
unreasonable  regulations,  50 
written    authority    to    real    estate 
brokers,  92 
Buildings  — 

height  limited,   119,  245 
hoistways  regulated,   120,  246 
Business   and    industrial   regulations 
(see    also    infra,    Fish;     Food; 
Game;   Labor;   Public  business) 
fraternal  insurance  assessments,  61 
hours  of  labor  in  bakeries,  53 
license  to  sell  food,  51 
police  power  over  transient  retail 

business,  233 
protection  of  trademarks,  51 
sale  of  passage  tickets,  50 
sale  of  prison-made  goods,  377 
sales  of  merchandise  in  bulk,  50 
ticket    brokerage    as    lawful    busi- 
ness, 232 


Business   and  industrial    regulations 
—  Contimied 
workmen's  compensation  acts,  63 
written   authority  to   sell  real  es- 
tate, 50 
Calling,  see  infra.  Trade  or  calling 
Canals  — 

award  of  contract  for  repairs,  475 
condemnation   for   canal   purposes, 

159 
disposition  of  abandoned  canal,  475 
easement  or  fee  in  canal  lands,  475 
mandamus  to  award  contract  for 

repairs,  477 
sale  or  lease  prohibited,  475 
taxes    or     assessments    on    canal 

property,  475 
imauthorized   expenditures   in   im- 
provement, 477 
use   of  waters  of  canal   reservoir, 
476 
Canvass,  see  infra.  Elections 
Capital  punishment,  see  infra.  Death 

penalty 
Carriers  — 

commission  to  fix  rates,  224 
discrimination   in   favor   of  public 

officers,  568 
free  passes  to  public  officers,  568 
rate  regulation,  253 
ticket    brokerage   as    lawful    busi- 
ness, 50,  232 
Cartmen    as    subject    to    regulation, 

250 
Cemeteries  — 
condemnation    of    land    for    rural 

cemetery,  159 
maintenance    of    private    cemetery 

by  municipality,  506 
removal   and  reinterment  of   dead 
bodies,  117 
Census,  see  infra.  Senate 
Change  of  policy  as  aflfecting  consti- 
tutional construction,  21 
Change  of  venue,  see  infra,  Venue 
Charities  — 
common-law  doctrine  abrogated,  196 
meaning  of  charitable   institution, 

519,  522 
municipal  aid,  600 
object  of  board  of  charities,  518 
special  tax  exemption  acts,  341 
state  aid  to  charitable  institutions, 
520-522 
Charters,    see    infra,    Oorporations; 

Villages 
Checks,  see  supra.  Bills  and  notes 
Children   (see  also  infra.  Parent  and 
child) 
exhibition  of,  52,  244,  249 
health  regulations,  244 
pursuits  open  to  children,  92 
services,  of  minor   as   property  of 
parent,  106 
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Children  —  Continued 

seryice  of  minor  child  regulated, 
116 

testimony  of  unsworn  children,  146 
Ghoses  in  action  — 

husband's  right  in  wife's  choses  in 
action,  106 

property  right  in,  107 
Cigars,  manufacture  in  tenements,  94 
Circulation,  see  supra,  Banks 
Cities  (see  also  infra,  Municipal  cor- 
porations;    Municipal    indebted- 
ness)* 

classification  of,  557-^60 

concurrence  of  legislative  body  in 
cities  of  first  class,  560 

election  of  city  officers,  660-663 

fillmg  vacancies  in  office,  563 

general  and  special  city  laws,  559 

legislation  as  to  classified  cities  as 
local,  330 

mayor  as  constitutional  officer,  560 

power  to  contract  debts,  467 

registration  of  voters  in  cities  of 
first  class,  207 

smoke  as  nuisance,  250 

terms  of  officers,  562 

vacancies  in  offices,  563 

venue  of  actions  against  cities  of 
second  class,  334-335 

veto  power  of  mayor,  659 

water    supply    subject    to    police 
regulation,  238 
Civil  damage  acts,  see  infra.  Intoxi- 
cating liquors 
Civil  rights — 

exclusion  of  negroes  from  amuse- 
ment places,  47,  2S^ 

labor  laws  discriminating  against 
aliens,  52 

race  discrimination,  47 
Civil  service — 

appointments  and  promotions,  395 

appointments  by  superintendent  of 
public  works,  388 

bipartisan  commissioners,  49 

change  in  rank  and  pay,  395 

change  in  tenure  as  appointment, 
395 

confidential  officer  as  subject  to 
competitive  examination,  397 

continuance  of  existing  laws,   196 

custodian  of  public  fimds  as  sub- 
ject to  competitive  examination, 
497 

department  of  public  works  as  sub- 
ject to  civil  service  law,  393 

disciplinary  tribunals,  126 

examinations,  396-399 

laborers  as  subject  to  competitive 
examination,  397 

limitation  of  appointments  to  em- 
ployees in  civil  service,  395 

limitation  of  eligibility  to  office,  91 


Civil  service — Continued 
mode  of  examination,  398 
policemen  as  subject  to  examina- 
tion, 396 
practicability  of  examination,  397 
pre-existing  statutes  as  affected  by 

provision,  495 
preference  of  veterans,  399 
promotions,  395 

purpose     of     constitutional     pro- 
vision, 394 
scope   of   constitutional   provision, 

394 
transfer  as  promotion,  395 
veterans  preferred  in  appointment, 
399 

Claims  against  state,  see  infra.  State 

Clemency  not  a  judicial  fimction,  425 

Cloud  on  property  as  deprivation  of 
property,  114 

Code  of  civil  procedure  as  affecting 
jurisdiction  of  supreme  court,  405 

Cold  storage,  see  supra.  Food;  infra, 
storage 

Colleges,  see  infra.  Universities  and 
colleges 

Commercial  fertilizers,  see  infra.  Fer- 
tilizers 

Commissioners,    see    infra.    Eminent 
domain 

Commissioners  of  land  office,  powers 
and  duties  of,  391 

Commissions,  rate  regulation  by,  224 

Committee,   right   of  witness  before 
legislative  committee  to  counsel,  69 

Common  carriers,  see  supra.  Carriers 

Conunon  law  — 

determination  of,  194 
extent  of  adoption,  195 
judicial  alteration,  194 
particular    matters    governed    by 
conmion  law,  195,  196 

Commutation,    see    Pardon,    reprieve 
and  commutation 

Compensation,     see    infra,     Eminent 
domain 

Compromise,  claims  against  munici- 
pality, 511 

Concealed  weapons,  247 

Concurrent  resolution  as  statute,  289 

Conflicting  constitutional  provisions, 
reconciliation  of,  16 

Conditional    sales,   compulsory   filing 
of  contracts,  118 

Confirmation  of  land  grants,  197 

Conscience,  liberty  of,  see  infra,  Re- 
ligious liberty 

Consequences  considered  in  constitu- 
tional construction,  25 

Consolidation,     see    infra.     Corpora- 
tions 

Constitutional     convention,     submis- 
sion of  question  to  people,  571 
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Constitutidnality    of    statutes     (see 
also  infra,  Statutes) 

rule  of  construction,  26-35 
Constitution  as  entire  instrument,  15 
Construction  of  constitution,  9 
Contempt,  notice  and  hearing,  135 
Contracts    (see  also   infra.  Freedom 
of  contract)' 

validation  by  statute,  147 
Convenience   as  influencing  constitu- 
tional construction,  14 
Convention,  proceedings  of,  as  aid  to 

interpretation,  22 
Convicts,     see     infra,     Prisons     and 

prisoners 
Corporations   (see  also  infra,  Public 
service  corporations) 

actions  by  and  against,  489 

aid  for  state  prohibited,  493 

amendment  of  charters,  480 

changing  character  of  corporation, 
486 

charters  continued  in  force,  198 

charter  distinguished  from  fran- 
chise, 483 

charters    subject    to     repeal    and 
amendment,  48(M88 
^  compulsory  dissolution,  116 

consolidation  as  exceptional  but 
not  exclusive  privilege,  342 

contract  with  employees  not  to 
join   labor  union,   484 

de  facto  corporation  exercising 
power  of  eminent  domain,  154 

exemption  from  statutory  restric- 
tion as  exclusive  privilege,  342 

franchise  as  property,  167 

general  incorporation  laws,  479 

governmental  powers  conferred  on 
corporation,   542 

indirect  amendment,  486 

jury  trial  to  compel  transfer  of 
stock,  61 

limitation  on  amount  of  business, 
484 

merger,  484 

municipal  agency  as  private  cor- 
poration, 341 

name  changed  by  special  act,  331 

necessitjr  for  special  act  of  incor- 
poration, 479 

person  within  due  process  of  law 
clause,  81 

preferred  stock  issued  with  consent 
of  common  stockholders,  484 

president  or  treasurer  of  joint 
stock  company  as  corporation 
sole,  490 

public  service  corporations  as  sub- 
ject to  regulation,  100-102 

rates  and  charges  of  public  service 
corporations,  102 

receivers  appointed  by  supreme 
court,  407 


Corporations  —  Continued 

repeal  of  charter,  480 

reservation      of      authority     over 
charters,  198,  480 

residence    for    jurisdictional    pur- 
poses, 442 

restrictions   on    special    incorpora- 
tion acts  not  retrospective,  479 

security  for  dues  from  corporations, 
488 

service  of  process  on  foreign  cor- 
porations, 137 

special  acts  of  incorporation  pro- 
hibited, 479 

special    acts    regulating    existing 
corporations,  480 

special  franchises  as  property,  483 

stockholder's  right  to  vote  as  prop- 
erty, 112,  483 

stock  transfer  tax,  265 

subse(]uent      legislation      affecting 
business,  486 

tax  exemptions  as  subject  to  revo- 
cation, 487 

tax  on  stock  transfers,  265 

winding  up  as  equitable  proceed- 
ing, 61 
Costs  — 

due  process  of  law  in  imposition  of 
costs,  142 

retaining    attached    property    for 
payment  of,  46 
Counties     (see    also    infra.    County 
courts;  County  seat;  Supervisors) 

abolition  of  county  officers,  526 

actions  by  and  against,  490 

aid  to  individuals  or  corporations 
prohibited,  499-509 

appointment  or  election  of  officers, 
536,  538 

authority  to  appoint  officers,  637 

bounties  for  enlistment,  509 

charitable     corporation     aided    by 
county,  500 

clerks   of    counties    as    subject   to 
legislative  regulation,  526 

corporate  character,  494 

creation  by  legislature,  211 

creation  of  new  counties,  534 

drainage  as  county  purpose,  613 

elective  offices,  530-547 

employment  of  counsel  for  indigent 
prisoner,  506 

inclusion  in  city  as  affecting  power 
to  incur  debts,  501 

loan  or  gift  of  money  or  property 
prohibited,  499-509 

mode  of  selecting  officers,  636 

nature  of  board  of  supervisors,  369 

ownership  of  stocks  or  bonds  pro- 
hibited, 499 

power  to  contract  debts,  467 

private   or   local   bill    locating   or 
changing  county  seat,  334 
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Countiej  —  Continued 

registers  in  counties  as  subject  to 

legislative  regulation,  526 
removal  of  county  officers  by  local 

authority,  540 
removal  of  officers,  528 
sower  construction  as  county  pur- 
pose, 513 
sheriflf  as  county  authority,  527 
state  aid  to  counties,  494 
temporary   performance   of   official 

duties,  526 
term  of  officer  elected  to  fill  va- 
cancy, 627 
terms  of  officers  in  New  York  and 

Kings,  628 
tort  liability,  196 
vacancies    in   office   filled   by   tem- 
porary appointments,  527 
vacating    judgment    in    favor    of 

county  as  gratuity,  509 
war  bounties,  509 
County   clerks,    legislative    power   to 
regulate  duties  and  functions,  526 
County  courts  — 
additional  county  judges,  443 
age  limit  of  judges  not  applicable 

to  county  judge,  439 
appointment  of   additional  judges, 

443 
county  judge  acting  as  surrogate, 

445 
equity  jurisdiction,  456-459 
jurisdiction,  442 
legislative  power  over  jurisdiction, 

424 
special  county  judges,  445 
County   registers,   legislative   regula- 
tion of,  526 
Coimty  seat  — 
erection  of  courthouse  as  changing 

county  seat,  334 
location   or   change   by   private   or 

local  bill,  334 
ratification  of  unauthorized  change, 

334 
Court  of  appeals  — 

additional     statutory    jurisdiction, 

424 
appeal     from     final    judgment    or 

order,  429-431 
appeals  as  of  right,  429 
clemency  not  within  power  of,  381, 

425 
facts  reviewable  by,  425-429 
filling  vacancies  in,  423 
jurisdiction,   424 
stipulation  for  affirmance,  432 
Court  of  claims  — 
abolition  of  court,  437 
members  not  judicial  officers,  437 
Court  of  special  sessions  — 
jurisdiction,  464 
recorder's  court  as  court  of  special 

sessions,  464 


Courts  (see  also  supra.  Appellate 
division;  County  courts ;  Court  of 
appeals;  Court  of  claims;  Court 
of  special  sessions;  Courts  mar- 
tial; Inferior  courts;  Local 
courts;  Supreme  court) 

board  of  audit  as  court,  455 

change  in  constitution  durine:  trial. 
128 

circuit  courts  abolished,  421 

creation  by  legislature,  404,  453- 
456 

erection  of  courthouse  as  changing 
county  seat,  334 

impartiality  as  essential  to  due 
process  of  law,  127 

interference  with  discretion  of  su- 
perintendent of  public  works. 
389 

judicial  alteration  of  common  law 
194  ' 

judicial  interference  with  right  to 
appear  and  defend,  69 

jurisdiction  essential  to  due  process 
of  law,  128 

justice  of  peace  as  inferior  local 
court,  661 

ministerial  duties  not  to  be  im- 
posed,  415 

oyer  and  terminer  abolished,  421 

power  to  provide  for  appeal,  220 

relief  in,  denied  by  legislature,  220 

terms  subject  to  legislative  control. 
214 

theory  of  judiciary  article,  401 

transfer  of  jurisdiction  of  abolished 
courts,  420 
Courts  martial  — 

appearances  in,  69 

authority  to  establish,  455 

constitutionality,  552 

constitutional  provision  as  to  in- 
dictment not  applicable,  68 

jury  trial  not  preserved  in  courts 
martial,  58 
Criminal  law  (see  also  infra.  Cruel 
and  imusual  punishments;  In- 
dictments; Pardon,  reprieve  and 
commutation;  Preliminary  exam- 
ination; Prisons  and  prisoners; 
Rights  of  accused) 

additional  punishment  for  second 
offense,  90 

commitment  for  action  of  grand 
jury  as  due  process  of  law,  125 

counsel  for  indigent  prisoner,  606 

indeterminate  sentences,  382 

legislative  power  to  define  and  de- 
clare offenses,  212 

pardon,  reprieve  or  commutation. 
380-383 

permission  to  appeal,  434 

prior  conviction  as  evidence  of  sec- 
ond offense,  146 
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Criminal  law  —  Continued 

review  of  facts  by  court  of  appeals, 

425,  426 
summary    commitment    of    accused 

as  insane,  139 
waiver   of   jury   trial    in   criminal 
cases,  62 

Cruel  and  unusual  punishments  — 
electrocution,  65 

enforcement  of  tax  collection,  66 
excessive  punishment  in  particular 
locality,  65 

Curative  acts,  see  infra.  Statutes 

Dairy  products  subject  to  police  regu- 
lation, 237 

Damages  — 

determination  by  jury  as  matter  of 

right,    60 
injury  to  forest  preserve  by  fire,  473 

Dancing  academies,  see  infra.  Thea- 
ters and  public  resorts 

Dead  bodies  — 

regulation  of  undertaking,  98 
removal  and  reinterment,  117 
undertaking  subject  to  police  regu- 
lation, 239 

Deaf,  dumb  and  blind  persons  — 
education,  523 

state   aid   to    institutions   for    the 
blind,  522 

Death  — 

existing  laws  as  affected  by  provi- 
sion, 199 
notice  to  employer  in  action  for,  46 
prospective  operation  of  provision 

giving  cause  of  action,  199 
right  of  action  given  for  injuries 
causing  death,  198 

Death  penalty,  electricity  as  mode  of 
infliction,  65 

Debates  in  convention  as  aid  to  inter- 
pretation, 22 

Debts    of    municipalities,    see    infra. 
Municipal  indebtedness 

Decisions,  see  infra.  Reports  of  judi- 
cial decisions 

De  facto  corporations,  power  of  emi- 
nent domain,  154 

De    facto    officers,    see    infra,    Public 
officers 

Defenses,    see    infra.    Rights    of    ac- 
cused 

Delegation  — 

legislative  power,  220-226 
power  of  eminent  domain,  152 

Departments  (see  also  infra.  Fire  de- 
partment) 
judicial  departments,  409 

Deprivation  of  right  to  vote,  202 

Descent  and  distribution,  inheritance 
taxes,  257 

Destruction    of    property,    necessity, 
115,  163,  250 

Detectives,    licensing    private    detec- 
tives, 94 


Disbursements,    see    infra.    Superin- 
tendent of  public  works 
Discovery,  examination  of  witness  be- 
fore trial,  91 
Discrimination    (see  also  supra.  Car- 
riers; Civil  rights) 
•  limiting  trade  to  particular  class, 

92 
Disease,  see  infra.  Health 
District  attorneys  — 

legislative  regulation  of  duties  and 

functions,  526 
powers  of,  527 
Districts,    see    supra.   Assembly;    in- 
fra. Senate 
Divorce    and    separation,   jury   trial, 

59,  61 
Documents  — 

admissibility  in  evidence  of  papers 

seized,  76 
compulsory     production     as     self- 
incrimination,   76 
public  record  as  private  papers,  76 
Dogs,  see  supra.  Animals 
Double  jeopardy,  see  infra,  Jeopardy 
Dower,  sale  of  dower  interest  in  farm 

lands,  191 
Drainage  — 
condemnation  of  property  for  drain- 
age purposes,  159 
condemning  lands  for  farm  drain- 
age, 184 
condemning  right  of  way  for  drain, 

167 
construction    of    sewer    as    coimty 

purpose,  613 
police    regulation    of    drains    and 

sewers,  241 
sewer  system  as  municipal  purpose, 

515 
special  legislation  ajffecting,  3^*3 
stagnant  pools  menacing  health,  242 
use  of  land  pend,ing  condemnation, 
161 
Draymen    as    subject    to    regulation, 

250 
Driving  logs,  110 
Drugs  regulated  under  police  power, 

242 
Drunkenness,  see  infra.  Intoxication 
Due  process  of  law    (see  also  infra. 
Police  power) 
appeal  as  element,  129 
changing  rules  of  evidence,  144 
changing    statutes    of    limitation, 

147-149 
competent  tribunal  essential,  128 
condemnation  proceedings,  131 
contempt  proceedings,   135 
corporation  as  person,  81 
creation  of  new  liability,  141 
decisions      construing      fourt«enth 
amendment    of   federal  constitn- 
tion.  «; 
definition,  123 
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Due  process  of  law  —  Continued 
deprivation  of,  in  exercise  of  tax- 
ing power,  84 
deprivation     of     life     or     liberty, 

80-102 
deprivation  of  property,  105-123^ 
discipline   of    persons    engaged    in 

public  service,  126 
ex  parte  proceeding  to  recover  pos- 
session of  property,  126 
habeas  corpus,  126 
hearing  as  essential,  130-139 
impartiality  of  tribunal,  127 
in  rem  proceedings,  126 
judicial  determination  as  essential, 

127 
judicial  proceedings,  127-129 
jury  trial  as  essential  element,  129 
law    of    the    land    as    equivalent 

I>hrase,  45,   124 
legislative      enactment      as      due 

process,  139-149 
nature  and  elements,  123-139 
notice  and  hearing,  130-139 
police      limitation      on      property 

rights,   115-123 
procedure  sanctioned  by  usage,  124 
taxation,    131 
waiver  of  protection,  85 
waiver  of  right  to  hearing,  136 
Dumb  persons,  see  supra.  Deaf,  dumb 

and  blind  persons 
Blasements  — 

abutter's  easements,   169-174 
taking  under  eminent  domain,  167 
Education,   see   infra,   Schools;    Uni- 
versities and  colleges 
Elections 
balloting  not  exclusive  method,  209 
bribery  as  disqualification  of  voters, 

204 
burden  of  proving  voter's  citizen- 
ship, 202 
canvass  as  subject  to  impeachment, 

209 
certificates  of  nomination,  48 
convicts  disfranchised,  204 
damages   for  deprivation  of  right 

to  vote,  202 
deprivation  of  right  to  vote  by  elec- 
tion ofiicers,  202 
disfranchisement  of  voters,  48 
districts,  203 
exclusiveness    of    qualifications    of 

voters,  201 
fraudulent  vote  in  another's  name, 

202 
impeachment  of  official  candidates, 

209 
impersonation  of  voter,  49 
improper  challenge,  204 
insane  asylum  as  residence  of  voter, 

2C6 
inspector's   liability  for  excluding 
vote,  202 


Elections  —  Continued 
jury  trial  in  disfranchisement  pro- 
ceedings, 59 
legislative  control,  48,  543 
legislative  power  to  regulate  suf- 
frage, 208 
loss  of  right  to  vote  by  clerical 

error,  49 
manner  of   determining  result   as 
subject  to  legislative  regulation^ 
215 
members  of  legislature,  287 
naming  candidates  on  ballots,  48 
nomination  certificates,  48 
office  not  named  on  ballot,  201 
persons  excluded  from  right  to  vote, 

204 
prison  as  residence,  205 
private  or  local  laws  affecting,  335 
promise  to  perform  duties  of  office 

at  less  salary,  565 
qualifications  of  voters,  201 
recanvass,  542 
registration  in  city  of  first  class, 

202 
registration  of  voters,  207 
residence  of  voter,  206 
restriction  of  candidates,  201 
soldiers'  home  as  asylum,  206 
special  act  relating  to  election,  337 
striking  voter's  name  from  register, 

49 
students  as  voters,  205 
submission  of  abstract  question  as 

election,  208 
submitting  question  as  to  constitu- 
tional convention,  571 
test  oath  by  voter,  49,  68 
voting  residence,  205 
women  not  entitled  to  vote,  201 
Electricity  — 
condemnation  of  property  for  elec- 
tric plant,   159 
conductors  on  highways,  249 
lighting  city  as  municipal  purpose, 
.     513 

mode  of  inflicting  death  penalty,  65 

regulation  of  electric  companies,  100 

Electrocution   as  cruel   and  unusual 

punishment,  65 
Elevated  railroads  as  additional  bur- 
den on  street,  172 
Elevators,    regulation    of   grain   ele- 
vators, 101 
Emergencies,  destruction  of  property 

in  emergency,  163 
Eminent  domain  — 
additional    burdens    on    highways, 

167-174 
appeal  from  award,  183 
appropriation  by  state,  180 
award  by  commissioners,  182-184 
benefits   deducted   from   compensa- 
tion, 178 
canal  as  public  purpose^  160 


Digitized  by  VjOOQIC 


CONSTITUTION  OF  STATE  OF  NEW  YORK    638 

■  ■  « 

Index  to  Annotaticm 


[References  are  to  pages] 


Eminent  domsLin  —  Contiivued 
cemetery  as  public  purpose,  159 
change  of  venue  in  condemnation 

proceedings,  334 
commissioners   to   assess   damages, 

182-184,  373 
compensation  for  property  taken  or 

injured,  174-179 
condemnation  proceedings,  180-185 
consequential  benefit  to  indivicluals, 

158 
consequential    injury    from    public 

work,  164 
de     facto     corporation     exercising 

power,  154 
definition  of  public  use,  167 
delegation  of  power,  162 
description  of  property  taken,  126 
determination  of  public  use,  167 
discontinuance     of     condemnation 

proceeding,  154 
drainage  as  public  purpose,  159 
due  process  of  law,  131 
electric  light,  etc.,  as  public  pur- 
pose, 159 
exclusiveness  of  privilege,  343 
expediency  of  exercising  power,  151 
extent  Df  estate  acquirable,  150 
fee  in  property  condemned,  166 
ferry  as  public  purpose,  159 
filing  order  in  condemnation  pro- 
ceedings, 431 
highway  as  public  purpose,  169 
incidental  use  to  public,  158 
injunction  to  enforce  compensation, 

180 
jury  trial,  180-182 
market  purposes,  158 
municipal   property   as   subject   to 

coildemnation,  162 
nature  and  extent  of  power  to  con- 
demn, 150-154 
nature  of  public  use,  167 
necessity  for  taking,  164-167 
notice  and  opportunity  to  be  heard, 

131 
oyster  bed  under  public  water  as 

private  property,  165 
park  purposes,  158 
particular  uses,  158-160 
possible  use  by  few,  168 
power  to  condemn,  150-164 
private  property  taken  for  private 

use,  46 
procedure,  180-185 
property  previously  appropriated  to 

public  use,  151-152 
property  subject  to  condemnation, 

150 
public  use,  154-160 
railroad  as  public  purpose,  169 
railroad  in  highway,  168 
recondemnation,  151 
restriction  in  use  of  property  pend- 
ing condemnation,  113 


Eminent  domain  —  Continued 
review  of  award,  183 
street  as  public  purpose,  159 
taking  of  property,  160-174 
use  pending  condemnation,  160 
waiver  of  constitutional  guaranty, 

156 
water  of  stream  as  private  prop- 
erty, 166 
water  supply  as  public  purpose,  159 
wharf  as  public  purpose,  169 
Employment  agencies,  regulation  of, 

94 
Enactment,  of    statutes,    see    infra. 

Private  or  local  bills;  Statutes 
Enumeration  of  inhabitants,  see  su- 
pra. Assembly;  infra.  Senate 
Equity  — 

abrogation  of  distinction  between 

law  and  equity,  402,  414 
jurisdiction  of  county  courts,  456- 

459 
jurisdiction  of  supreme  court,  402 
jury  trial  in  equitable  actions,  60- 

62 
restoration  of  mortgage  lien,  416 
taking  of  testimony  in  equity  cases, 
415 
Escheat  — 
release  of  escheated  lands,  190 
waiver,  359 
Estoppel  to  raise  constitutional  ques- 
tion, 27 
Evidence  (see  also  infra,  Self-incrim- 
ination) 
changing  rules  of  evidence  as  due 

process  of  law,  144 
coftipulsory  reference  to  take  testi- 
mony,  416 
incriminating  evidence  obtained  by 

unlawful  search  and  seizure,  77 
new  trial  heard  on  former  testi- 
mony, 416 
papers  seized  by  prosecution,  76 
presumptions  created  by  statute  as 

due  process  of  law,  144 
prior  conviction  as  evidence  of  sec- 
ond offense,  146 
taking  testimony  in  equity  cases, 
415 
Examination    (see  supra.  Civil  serv- 
ice;    infra.    Physical    examina- 
tion) 
of  witnesses  before  trial,  91 
Excessive     punishment,     see     supra. 

Cruel  and  unusual  pimishment 
Excise,  see  infra.  Intoxicating  liquors 
Exclusive  privileges  — 

appropriation  of  public  funds,  343 
grant  by  general  law,  331 
grant  by  special  act,  340-344 
meaning  of  exclusive,  340 
Executors  and  administrators  — 
defective  sale  cured  by  statute,  147 
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Executors  and  administrators  — 
Continued 
jury    trial    in    adjustment    of    ac- 
counts, 59 
jury  trial  in  pcoceeding  for  pos- 
session of  property,  61 
summary  proceedings  for  possession 
of  property,  126 
Exemptions    (see    also    infra,    Taxa- 
tion) 
property  rights  in,  112 
Existing  law  as  aid  to  constitutional 

construction,  23 
Existing  statutes  as  affected  by  adop- 
tion of  constitution,  34 
Explosions  and  explosives,  manufac- 
ture in  tenement  houses,  120 
Extradition,    review   of   warrant    on 

habeas  corpus,  129 
Factories  (see  also  infra.  Labor) 
night  employment  of  women  regu- 
lated, 240 
ventilation,  240 
Farriers,  see  infra,  Horseshoeing 
Fees,  see  infra.  Public  officers 
Ferries,  condemnation  for  ferry  pur- 
poses, 159 
Fertilizers,  manufacture  within  city, 

94 
Final  judgments  and  orders  — 
decision  as  final  judgment,  431 
definition,  430 
new  hearing  in  special  proceeding, 

431 
setting    aside    special    assessment, 

431 
vacating  judgment  in  condemnation 
proceeding,  431 
Firearms,  see  infra,  Weapons 
Fire  department  — 
regulation  of,  47 

rules  affecting  freedom  of  speech, 
186 
Fires  — 
moving  picture  machines  regulated, 

246 
protection  from  fires  in  tenements, 

246 
storage  of  inflammables,  119,  246 
Fire  sales,  see  infra.  Sales 
Fish  — 

exclusive  fishing  privileges,  341 
importation    as    subject   to    police 

power,  236 
oyster  beds  as  within  police  power, 

233 
oyster  bed  under  navigable  water 

as  private  property,  165 
police   power   to   regulate   fishing, 

235 
regulation    of    fishing    in    private 

lake,  122 
supervisor's  power  to  enact  regula- 
tions, 373 


Flag  — 
defilement  as  crime,  249 
use  of  fiag  in  advertising,  234 
Food  — 

cold  storage,  117,  238 

coloring  matter  in  vineffar,  238 

gift  with  sale  prohibited,  233 

licensing  dealers,  51,  94 

meats  subject  to  police  regulation, 

238 
milk  dealers  required  to  have  per- 
mits, 95 
milk  permit  as  property,  112 
milk      regulations     under      police 

power,  237  • 

standard  of  wholesomeness,  97 
unwholesome  and  adulterated  food 

prohibited,  96 
weight  of  loaf  of  bread,  94 
Footprints   compared  with   shoes  as 

self-incrimination,   76 
Foreign  corporations,  service  of  proc- 
■   ess  on,  137 
Forest  preserve 

alienation  of  land  under  water,  474 
compromise   as  to   title  of   forest 

lands,  472 
measure  of  damages  for  injury  by 

fire,  473 
railroad  right  of  way,  474 
sale  of  confiscated  timber,  473 
timber  as  subject  of  larceny,  473 
Forfeitures,  see  infra.  Penalties  and 

forfeitures 
Former  jeopardy,  see  infra.  Jeopardy 
Franchises — 

assessment  of  special  franchise  as 

local  function,  532 
character  as  property,  110 
corporation  franchise  as  property, 

167 
definition,  110 

elective  franchise  protected,  48 
forfeiture   waived   by   special   act, 

339 
grant  by  general  law,  331 
grant  by  special  legislation,   340- 

344 
protection  against  confiscation,  167 
special  franchise  as  property,  483 
taxation,  256 
Fraud,   prevention   as  within   police 

power,  247 
Fraudulent  conveyances,  sales  in  bulk 

acts,  50,  94,  118 
Freedom,  see  infra,  Liberty;  Liberty 
of    speech    and    press;     Religious 
liberty 
Freedom  of  contract  — 

following  lawful  vocation,  87 
formation  of  partnership,  88 
guaranteed  by  constitution,  86 
hours  of  labor  in  bakeries,  53 
labor  contracts^  103 
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Freedom  of  contract  —  Continued 
stipulations  against  joining  labor 

unions,  53 
use  of  lawful  business  agency,  87 

Free  passes,  see  supra.  Carriers 

Fundamental  rights  violated  by  con- 
stitution, 33 

Game  — 

importation    as    subject    to    police 

power,  236 
police  power  over  game,  235 
possession  of  game  prohibited,  121 

Gaming  (see  also  infra,  Lotteries) 
judicial  review  of  legislative  meas- 
ures, 187 
policy  gaming,  189 
pool  selling  as  gaming,  188 
prize  contest  as  naming,  188 
provision  not  self-executing,  187 

Garbage,  see  infra,  Municipal  corpora- 
tions 

Gas  — 
charge  for  gas  meter,  254 
regulation  of  gas  companies,  100 

General  terms  of  supreme  court,  see 
supra,  Appellate  division 

General    welfare    considered    in    con- 
struing constitution,  14 

Gift  enterprises,  see  infra.  Lotteries 

Gift  with  sale  of  food  prohibited,  233 

Governmental  powers,  distribution  of, 
217 

Government  bonds  as  lottery,  188 

Governor  — 

appointment   of   additional   county 

judges,  443 
appointment  of  extraordinary  terms 

of  courts,   196,  410 
approval  of  statutes,  385 
commander  in  chief  of  naval  and 

military  forces,  380 
filling  vacancies  in  supreme  court, 

417 
impeachment,  383 
impeachment   as  affecting  pardon- 
ing power,  381,  383 
legislative  functions,  220 
pardoning  power,  380-383 

Grade,  see  infra.  Highways 

Grain  elevators  as  subject  to  regula- 
tion, 101 

Grand  jury  — . 

de  facto  grand  jury,  67 
definition,  67 

selection  of  grand  jurors,  67 
special  act  drawing  grand  jury,  336 

Guardians     appointed     by     supreme 
court,  406 

Habeas  corpus  — 
appeal  by  state,  65 
function  of  writ,  64 
opportunity  to  be  heard,  138 
privilege  of  writ   as  part  of  due 
process,  129 


Habeas  corpus  —  Continued 

procedure,  65 

review  of  extradition  warrant,  129 

suspension  of  writ,  64 
Hawkers,  see  infra,  Peddlers 
Health    (see    also    supra,    Drainage; 
Food) 

children  as  subjects  of  protection, 
244 

delegation  of  legislative  power  to 
board  of  health,  224 

exclusion   of  unvaccinated   persons 
from  public  schools,  91 

exhibition  of  child  as  dancer,  52 

garbage  regulations,  51 

jury  trial  for  violation  of  sanitary 
code,  58 

limiting  hours  of  labor  of  women, 
104 

police  power  to  enact  health  laws, 
236-244 

qualifications  of  persons  engaged  in 
public  pursuits,  98 

quarantine  regulations,  243 

refuse      from     tuberculosis     sani- 
tarium, 117 

stagnant  water,  242 

vaccination  in  schools,  52,  523 

village  health  ofiicer  as  elective,  537 
Hearing  as  element  of  due  process  of 

law,  130-139 
Highways  — 

abutters'  easement,  109,  169-174 

animals  running  at  large,  116,  250 

bicycle  path  as  additional  burden, 
173 

change  of  grade  as  injury  to  abut- 
ters, 173 

condemning  property  for  highway 
purposes,  159 

condemning    right    of    way    across 
railroad  tra<£,  162 

country  roads,  332 

discontinuance  as  injury  to  abut- 
ters, 170 

electric    conductors    on    highways, 
249 

elevated  railroad  as  additional  bur- 
den, 172 

excavations    by    abutting    owners, 
164 

excavations  in  pavements  regulated 
246 

maintenance  of  street  grade,  109 

meaning  of  highway,  3<32 

ownership  of  soil,  109,  167 

parkway  as  highway,  333 

payment    by    city    for    rights    in 
street,  504 

peddling  in  streets,  234 

police  power  over,  234 

private  or  local  laws  affecting  high- 
ways, 331-334 
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Highways  —  Continued 
ratification    of    defective    proceed- 
ings, 333 
removal  of  soil  as  injury  to  abut- 
ter, 168 
sheriff  as  eligible  for  highway  com- 
missioner, 527 
snow  on  sidewalks  as  within  police 

power,  249 
street  railroad's  liability  to  repave 

street,  136 
gtreet  railway  as  additional  burden, 

171 
streets  as  highways,  331 
subway  imder  street,  173 
towns  as  liable  for  defective  high- 
ways, 507 
viaduct  as  addition  burden,  173 
waterways,  332 
History  as  aid  to  constitutional  con- 
struction, 23 
Horeshoeing     (see    also    supra,    Li- 
censes) 
regulation  imder  police  power,  98, 
234 
Hospitals  and  asylums  — 

abrogation    of    rules    by    supreme 

court,  407 
licensing  lying-in  hospitals,  243 
sectarian  orphan  asylum  as  school, 

525 
soldiers'  home  as  asylum,  206 
state  aid,  520-522 
Husband  and  wife    (see  also  supra. 
Divorce  and  separation) 
right  of  husband  in  wife's  chose  in 
action,  106 
Identity  — 
due  process  in  identifying  person  as 

former  offender,  135 
self-incrimination     in     identifying 
accused,  76 
Immunity,  grant  by  special  act,  340- 

344 
Impartiality  as  essential  to  due  proc- 
ess of  law,  127 
Impeachment  — 
definition,  383 

pardoning  power  as  affected  by  im- 
peachment of  governor,  381,  383 
Impersonation  of  voter,  49 
Incompetent   persons,   see  infra.  In- 
fants; Insanity 
Incrimination,  see  Self-incrimination 
Indians  — 
materially  of  residence  of  Indian, 

193 
purchase  of  land  from  single  In- 
dian, 193 
taxation  of  Indian  lands,  193 
United  States  policy,  193 
Indictments  — 
amendment,  67 

courts  martial  proceedings  without 
indictment,  68 


Indictmenta — Continued 
de  facto  grand  jury,  67 
definitions,  67 
grand  jury  defined,  67 
necessity      in      making     criminal 

charge,  66-68 
presentment  defined,  67 
setting     aside     unfounded     indict- 
ment, 125 
Industrial     regulations,     see     supra. 
Business    and    industrial    regula- 
tions 
Inebriates,  see  infra.  Intoxication 
Infants  — 
education  of  juvenile  delinquents, 

523 
jurisdiction  of  supreme  court  over 

infants,  406 
legislature  as  parens  patriae,  215 
management  of  property  of,  123 
state     aid     to     sectarian     orphan 
asylums,  522 
Inferior .  courts  — 
abolition  of  courts,  462 
creation  of,  453-456 
dispensing  with  jury  trial,  458 
jurisdiction    not    to   exceed   juris- 
diction of  county  court,  457 
Informations,  see  supra,  Indictments 
Inheritance  taxes,  257 
Injunction    against    taking    private 
property     without     compensation, 
180 
Injuries    to    private    property,    see 

supra,  Eminent  domain 
Innkeepers  — 
common-law  lien  recognized,  196 
lien  on  third  person's  property  in 
possession  of  guest,  118 
In  rem  proceedings,  due  process  of 

law,  126 
Insanity  — 

appointment  of  committee  for  ad- 
judged lunatic,  136 
jurisdiction  of  supreme  court  over 

insane  persons,  406 
jury  trial  in  commitment  proceed- 
ings, 59 
legislature  as  parens  patriae,  215 
management  of  lunatic's  property, 

123 
notice  of  commitment  proceedings, 

136 
residence  of  inmate  of  asylum,  206 
summary    commitment    after    ac- 
quittal on  criminal  charge,   139 
waiver   of   jury   trial    in   commit- 
ment proceedings,  62 
Inspection,    see    infra.    Physical    ex- 
amination 
Insurance  — 
agent's  compensation  as  subject  to 

police  power,  232 
character  as  nuli^V  business,  2^ 
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InBurance  —  Continued 

mutual  fire  company  converted 
into  stock  corporation,  485 

regulation   of    insurance   business, 
100 
Intent  as  guide  to  construction,  9 
Interest,  special  act  regulating,  336 
Interference  (see  also  infra.  Liberty; 
Trade  or  calling) 

liberty  to  interfere  with  rights  of 
others,  89 
Interpretation  of  constitution,  9 
Intoxicating  liquors  — 

civil  damage  acts,  122 

jury  trial  in  excise  cases,  59 

limitation  on  use  of  premises  used 
for  sale  of  liquor,  122 

power  to  regulate  liquor  traffic, 
122 

property  rights  of,  106 

reflation  under  police  power,  247 

reissue  of  liquor  certificate  after 
revocation,   122 

restraints  as  to  premises  used  for 
sale  of  liquors,  92 

seizure  of  liquors,  138 

tax  certificate  as  property,  54,  211 
Intoxication  — 

commitment  of  inebriate,  135 

jury  trial  on  charge  of  intoxica- 
tion, 59 
Jeopardy  — 

arbitrary  discharge  of  jury,  70 

correction  of  erroneous  judgment, 
71 

discharge  of  jury  for  cause,  70 

increase  in  punishment  on  convic- 
tion within  commutation  period, 
71 

penalty  in  addition  to  criminal 
prosecution,  72 

preliminary  examination  as  jeop- 
ardy, 70 

retrial  of  counts  disregarded  in 
verdict,  70 

retrial  on  reversal  of  illegal  judg- 
ment, 71 

review  of  judgment,  70 

verdict  annulled  at  instance  of 
prosecution,  70 

waiver  of  constitutional  provision, 
72 
Joint  resolution  as  statute,  289 
Joint  stock  companies,  president  or 

treasurer  as  corporation  sole,  490 
Journals  of  convention  as  aid  to  in- 
terpretation, 22 
Judges    (see   also  infra,   Justices  of 
the  peace) 

abridgment  of  terms  of  local  judi- 
cial officers,  462 

administrative  duties  of  supreme 
court  justices,  406 

age  restrictions,  438 


Judges  —  Continued 

assignment    to    departments,    410, 

421 
filling  vacancies  in  supreme  court, 

417 

members  of  court  of  claims,  437 

power  at  chambers,  406 

powers   of   appellate  division   jus- 
tices, 411 

prohibition  against  acting  as  ref- 
eree, 460 

prohibition   against  holding  other 
offices,  435 

prohibition  against  practicing  law, 
460 

public    trust    in    connection    with 
judicial  office,  436 

review  by  judge   of  his  own   de- 
cision, 413 

supreme  court  justices  authorized 
to  call  for  military  aid,  380 

term    of    supreme    court    justices, 
417 

three  months  clause  as  to  filling 
vacancies,  418 

vacancies  in  supreme  court,  417 
Judgments  — 

correction   of    erroneous   judgment 
as  former  jeopardy,  71 

property  rights  in,  108 

rendition  on  claim  not  stated  in 
complaint,  135 
Judicial    decisions,    see    supra,    Re- 
ports of  judicial  decisions 
Judicial  departments,  409 
Judicial    powers     (see    also    supra, 
Courts;  Judges) 

exercise  by  legislature,  218-220 
Judicial  sales,  referees  to  sell,  407 
Judiciary,  see  supra.  Courts;  Judges 
Jurisdiction,  see  supra.  Appellate  di- 
vision; Court  of  appeals;  Courts; 

Judges;  infra.  Supreme  court 
Jury  — 

cases  subject  to  jury  trial,  57-62 

commitment  of  prostitutes  without 
jury  trial,  47 

common-law  forms  retained,  56 

common-law  jury  implied,  55 

common-law  right  of  challenge,  196 

condemnation  proceedings,  180-182 

de  facto  jury,  55 

definition,  55 

discharge     of     jury     as     affecting 
jeopardy,  70 

dispensing  with  jury  trial  in  local 
or  inferior  courts,  458 

equitable  matters  in  action  triable 
by  jury,  61 

exclusion     during     discussion     of 
legal  question,  56 

extension  of  right  of  trial  by  stat- 
ute, 57 

extent  of  right  to  jury  trial,  57-62 
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Jury  —  Continued 

impaneling  jury,  55 

judicial  interference  with  veidict, 
57 

presumptive  evidence  as  impairing 
right  of  jury  trial,  56 

proceedings   subject  to   jury  trial, 
57 

related    constitutional    provisions, 
54 

right  to  jury  trial  limited  to  judi- 
cial proceedings,  57 

selection  of  jury,  55 

separate  trial  of  issues,  56 

special  act  drawing  jury,  336 

test  oath,  57 

trial  in  e(j[uitable  actions,  60-62 

trial  by   jury   as  element   of  due 
process,  129 

view  by  jury  in  absence  of  accused 
and  counsel,  69 

waiver  of  jury  trial,  62 
Justices  of  supreme  court,  see  supra. 

Judges;   infra.  Supreme  court 
Justices  of  the  peace  — 

abolition  of  office,  450 

abridgment  of  term  of  office,  462 

age  limit  of  judges  not  applicable, 
439 

comjiensation,  460 

election  or  appointment  as  alterna- 
tives, 446 

fees,  460 

history  of  office,  450 

inferior  local  court,  561 

jurisdiction,  460-453 

municipal  court  justice  as  district 
justice,  447 

police  justices,  447 

removal  from  office,  448-450 

term  of  office,  448 

time  of  taking  office,  550 
Juvenile    delinquents,    education    of, 

523 
Labels  — 

flag  on  labels  prohibited,  234 

fraudulent  use  prohibited,  117-118 

showing  history  of  articles  offered 
for  sale,   118 

statute  protecting  union  label   as 
general  law,  331 
Labor    (see    also    supra.    Factories; 
infra,  Sundays  and  holidays) 

aliens   excluded   from   employment 
on  public  works,  105 

contract  not  to  join  labor  organi- 
zation, 53,  484 

discrimination      between      citizens 
and  aliens,  52 

employment    agencies     subject    to 
regulation,  94 

hours  and  conditions  of  labor,  104 

hours  of  labor  in  bakeries,  53 

legislative  regulations,  103-105 


Labor  —  Continued 

limiting  hours  of  labor  of  women, 

104 
prison  labor,  377 

recreation  hours  for  employees,  241 
regulating  service  of  children,  116 
safe  appliances  for  workmen,  116 
ventilation   of   factories,   240 
wages  of  laborers  on  public  works, 

496 
workmen's  compensation  acts,  58 
Land  grants,  see  infra.  Real  estate 
Land    office,    powers    and    duties    of 

commissioners,  391 
Land  tenures,  190 
Larceny,   timber   in   forest   preserve, 

473 
Law,    abrogation    of   distinction    be- 
tween law  and  equity,  402,  414 
Law   of   the   land    (see   also    supra. 
Eminent  domain) 
application    to    individual    rights, 

45-54 
denial  of  remedy  against  munici- 
palities, 46 
due  process  of  law  as  equivalent 

phrase,  124 
meaning  of  phrase,  45 
private  property  taken  for  private 
use,  46 
Lease  of  agricultural  lands,   191 
Legislative  construction  of  constitu- 
tion, 14 
Legislature    (see  also  supra.  Assem- 
bly; infra,  Senate;  Statutes) 
abolition  of  offices,  626 
adjournment    as    dispensing    with 

approval  of  bills,  385 
appropriation    of    public    property 

to  private  use,  356-361 
auditing    private    claims    against 

state,  354 
civil  divisions  of  state  subject  to 

legislative  power,  212 
concurrent    resolution    as    statute, 

289 
control   of  appointment  of  prison 

wardens,  390 
control  of  disbursements  of  super- 
intendent of  public  works,  389 
control  of  duties  of  officers,  391 
control  over  right  of  appeal,  424 
control       over       supreme      court, 

402-404 
counsel  for  witness  before  legisla- 
tive committee,  69 
courts  created  by  legislature,  404 
criminal  law  regulated  by  statute, 

212 
declaring  rules  of  evidence,  56 
delegation  of  power,  220-226 
denial  of  relief  in  courts,  220 
disqualification     Df    members     for 
other  offices,  286 
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Legislature  —  Contintied 

disqualification     of     persons     con- 
victed of  crime,  288 

distribution  of  powers  of  local  gov- 
ernment, 212 

election  of  members,  287 

elections  subject  to  regulation  by, 
543 

governor  as  part  of,  220 

independent  branch  of  government, 
217 

judge  of  election  and  qualification 
of  members,  288 

judicial      powers      exercised      by, 
218-220 

law-making   power,   210 

legalizing    invalid    claim    against 
state,  355 

local  affairs  as  subject  to  legisla- 
tive power,  212 

local  government  regulated  by  leg- 
islature, 212 

municipal     property     subject     to 
legislative  control,  212 

oath  of  office,  564 

officers    disqualified     as    members, 
287 

police  power  of,  226-236 

power  to  bind  subsequent  legisla- 
tures, 226 

procedure   in    supreme    court    sub- 
ject to  legislative  control,  405 

remedies  subject  to  legislative  con- 
trol, 214 

reports  of  judicial  decisions,  462 

rules  adopted  by,  288 
l-ibel  and  slander,  see  infra,  Liberty 

of  speech  and  press 
Liberty   (see  also  supra.  Freedom  of 
contract;  infra.  Liberty  of  speech 
and  press;  Religious  liberty) 

additional   punishment   for   second 
offense   as   deprivation,   90 

compulsory  attendance  by  witness 
in  another  state,  90 

definition,  86 

deprivation  of  without  due  process 
of  law,  80-102 

deprivation    under    police    power, 
251 

emergency    as    justifying    depriva- 
tion of  liberty,  90 

following  lawful  vocation,  87 

individual  authority  to  make  com- 
mitments, 127 

interference  with  rights  of  others, 
89 

justification  of  deprivation  of  lib- 
erty, 90 

use  of  lawful  business  agency,  87 
Liberty  of  conscience,  see  infra.  Re- 
ligious liberty 
41 


Liberty  of  speech  and  press  — 

civil   cases  not   included   in  guar- 
anty, 186    . 

definition  of  liberty,   185 

fire  department  rules,  186 

lottery  advertisements,  186 

news  associations'  regulations,  186 

purpose  of  constitutional  guaranty. 
185 

seditious  publications,  186 
Licenses  — 

cartmen    as    subject    to    licensing 
power,  250 

character  as  property,  111 

dancing  academies,  95 

fees  collected  as  municipal  money, 
501 

fees  collected  as  state  money,  493 

horseshoeing,  98 

keeping  unlicensed  dog  as  special 
privilege,  342 

lying-in  hospitals,  243 

meat  dealers,  94 

physicians  and  dentists,  98 

plumbers,  98 

private   detectives,  94 

provision   as  to  tax  laws  not  ap- 
plicable to  license  laws,  364 

qualifications    of    persons    engaged 
in  public  pursuits,  98 

sale  of  transitory  stock  as  fire  or 
bankrupt  sale,  93 

undertakers,  98 
Liens  — 

innkeeper's  common-law  lien  recog- 
nized, 196 

jury  trial  to  enforce  liens,  60 

vested   rights  in   liens,    167 
Limitation  of  actions  — 

amendment  of  answer  to  establish 
defense,  128 

changing  statutory  period,  147-149 

claims  against  state,  470 

repeal  of  statute  as  deprivation  of 
property,  114 
Local  courts  — 

abolition,  462 

abridgment    of    terms    of    judges, 
462 

creation,    453-456 

dispensing  with  jury  trial,  458 

jurisdiction  not  to  exceed  that  of 
county  court,  457 
Local  laws,  see  infra.  Private  or  local 

bills 
Local   officers,    see   infra.   Public   of- 
ficers 
Local  self-government  — 

appointment  or  election  of  officers, 
530-547 

creation    of    new    political    subdi- 
visions, 534 

delegation  of  local  functioDA,  533 
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Local  self-government  —  Continued 
transfer  of  local  functions  to  cen- 
tral authority,  531 
Logs  and  timber  — 

sale  of  confiscated  timber  cut  on 

forest  preserve,  473 
use  of  streams  for  driving  logs,  110 
Lotteries  — 
definition,  187 

government  bonds  as  lottery,   188 
pool  selling  not  a  lottery,  188 
prize  contest  as  lottery,  188 
scope  of  constitutional   inhibition, 
187 
Magistrates  (see  also  Justices  of  the 
peace) 
jurisdiction     to     sentence     prosti- 
tutes, 47 
Mandamus,    award    of    contract    for 

canal  repairs,  477 
Manufactures  — 

adulterated  articles  prohibited,  96 
explosives  in  tenement  houses,  120 
regulation  generally,  95-97 
simulated  products  prohibited,   95 
tobacco  in  tenement  nouses,  119 
Markets  — 

condemnation  of  property,  158 
establishment  of  market  as  grant- 
ing exclusive  privilege,  343 
Marks,    see    supra.   Labels  , 

Marriage,    see    supra.    Divorce    and 

separation 
Masses,  see  infra.  Trusts 
Master  and  servant  — 

common-law    liability    of    master, 

198 
contract  not  to  join  labor  organi- 
zation, 53 
fellow-servant    doctrine    as   vested 

right,   106 
notice    to    master    in    action    for 

death  of  servant,  46,  199 
safe  appliances  for  workmen,   116 
workmen's  compensation  law,  200 
Measures,    see    infra.    Weights    and 

measures 
Measuring  prisoners,  47 
Meat,  see  supra,  Food 
Medical  attendance,  duty  to  furnish, 

64 
Medicines,  see  supra.  Drugs;    infra, 

Poisons 
Merchandise  (see  also  infra.  Weights 
and  measures) 
dealing    in    articles    manufactured 

by  others,  117,  118 
labels  showing  history  of  artides 

offered  for  sale,  118 
label  to  indicate  origin  of  goods,  232 
police   regulation   of  transient  re- 
tail business,  233 
sales  in  bulk  act,  50,  94 
Merger,  see  supra,  Corporations 


Meters,  see  infra.  Water  companies 
Military     (see    also    supra,    Courts- 
martial) 

appointment  of  major-generals  in 
recess  of  senate,  553  v 

board  of  examination  as  judicial 
bod^,  554 

bounties  paid  by  municipality,  512 

disbanding  of  company  as  removal 
of  officers,  554 

maintenance  of  militia,  552 

monuments  to  soldiers  as  munici- 
pal purpose,  514 

preference  of  veterans  imder  civil 
service  law,  399 

soldiers'  home  as  asylum,  206 

suppression  of  mobs,  riots,  etc.,  380 
Military    courts,    see   supra,    Courts 

martial 
Militia,   see   supra.  Military 
Milk,  see  supra.  Food 
Mineral     spring     subject    to    police 

power,  234 
Mobs  — 

liability     of     state     for     injuries 
caused  by,  367 

military  aid  to  suppress,  380 
Money  (see  also  infra.  Public  funds) 

regulation      of      transmitters      of 
money,  101 

security  for  bank  circulation,  492 
Monopolies    granted   by   special    act, 

340-344 
Monuments    as    municipal    purpose, 

514 
Moral  obligations,  see  supra,  Appro- 
priations 
Morals,  see  infra,  Public  morals  and 

peace 
Mortgages  — 

jury  trial   in  foreclosure  proceed- 
ings, 61 

restoration  of  mortgage  lien,  416 

taxation  of  mortgage  debts,  266 
Moving  pictures,  fireproof  booth  for 

machines,  246 
Municipal  corporations   (see  also  su- 

Sra,  Cities;  infra.  Municipal  in- 
ebtedness ;    Police    department ; 

Towns;  Villages) 
abuses    in    assessments    prevented, 

555 
•  actions  by  and  against,  489 
agency  of  municipality  as  private 

corporations,  341 
aid  to  individuals  or  corporations 

prohibited,  499-^09 
alternative   as   to   election  or   ap- 
pointment of  officers,  538 
anticipation    of    municipal    needs, 

511 
appointment  or  election  of  officers, 

5^ 
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Municipal    corporations  —  Continued 

authority  and  pow^r  to  appoint 
ofl&cers,  637 

board  of  aldermen  as  constitutional 
body,  369 

bonds  legalized  by  supreme  court, 
223 

cause  of  action  as  property,  502 

charitable  corporation  aided  by  mu- 
nicipality, 500 

classification,  557-560 

compensating  property  owner  for 
change  of  street  grade,  505,  508 

compromise  of  claims,  511 

defraying  expense  of  eliminating 
grade  crossing,  504 

disposition  of  garbage,  117 

dual  compensation  for  single  pub- 
lic service,  505 

exclusive  contract  for  removal  of 
garbage,  343 

fire  department  regulations,  47 

garbage  disposal,  241 

gifts  of  municipal  property,  503- 
507 

grant  or  limitation  of  legislative 
power,  555 

gratitude  or  charity  as  justification 
of  gift,  507 

hours  of  labor  on  municipal  work, 
556 

jury  trial  to  restrain  violation  of 
ordinance,  61 

legislative  discretion  as  to  powers, 
555 

legislative  power  over  municipal 
property,  212 

license  fees  as  municipal  money, 
601 

maintenance  of  cemetery  under  pri- 
vate control,  606 

mode  of  selecting  officers,  936 

moral  obligation  as  supporting  pay- 
ment, 508 

ownership  of  railroad,  500 

ownership  of  stocks  or  bonds  pro- 
hibited, 499 

payment  for  rights  in  street,  504 

payment  of  salary  to  both  de  jure 
and  de  facto  officers,  509 

power  to  enact  and  enforce  ordi- 
nances, 223 

property  of  municipality  in  street, 
602 

protection  by  due  process  of  law 
clause,  82 

reimbursement  of  expense  occa- 
sioned by  officer's  negligence, 
606 

removal  of  municipal  officer  by  cen- 
tral authority,  640 

right  of  action  for  breach  of  mu- 
nicipal duty,  46 


Municipal    corporations  —  Continued 
sinking    fund    for    water     supply 

bonds,  601 
statute  confirming  grants  continued 

in  force,  197 
taking  municipal  property  for  pub- 
lic use,  162 
undertakings      outside      corporate 

limits,  511 
water     supply    subject    to    police 
regulation,  238 
Municipal  indebtedness  — 

addition  of  city  to  county  debt  and 

vice  versa,  515 
anticipation    of    municipal    needs, 

611 
bonds  in  anticipation  of  taxes,  616 
compromise  of  claim  as  municipal 

purpose,  511 
computation  of  debt,  515-518 
contracts  exceeding  limitation,  514 
cost  of  local  improvements,  517 
deductions   in   computing   amount, 

517 
defense  of  officer  charged  with  mis- 
conduct, 512 
electric  light  system  as  municipal 

purpose,  513 
expense  of  selling  property  as  mu- 
nicipal purpose,  513 
items  included  in  computing  debt, 

515-617 
legislative  declaration   as  to   pur- 
pose, 510 
lighting  system  as  municipal  pur- 
pose, 513 
limitation  of  indebtedness,  514-518 
maintenance  of  mimicipality  as  mu- 
nicipal purpose,  511 
military  boimties,  512 
monuments  as  municipal  purpose, 

514 
municipal  purposes,  510-614 
nature    of    debt    contemplated    by 

limitation,  516 
park  as  municipal  purpose,  513 
payment  of  salary  to  both  de  jure 

and  de  facto  officers,  512 
purpose  of  limiting  amount,  514 
sewer  construction,  513,  615 
street   railway  as  municipal    pur- 
pose,  513 
ten  per  cent  limitation,  514-518 
test  of  municipal  purpose,  610 
undertaking       outside       corporate 
limits  as  municipal  purpose,  611 
unliquidated  and  disputed  claims. 

617 
valuation  of  real  estate,  514 
water  system  as  municipal  purpose, 
513 
Mutual   benefit   societies,   see    supra. 
Benefit  associations 
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Name  — 
change  by  private  bill  prohibited,' 

331 
corporate  name  changed  by  special 
act,  331 

National  guard,  see  supra,  Military 

Natural  principles  of  right  in  con- 
struing constitution,  14 

Necessity,  destruction  of  property, 
115,  163 

Negroes,  see  supra.  Civil  rights;  in- 
fra. Schools 

News  associations,  by-laws  as  to  pub- 
lication of  news,  186 

New  trial  — 
appeal  from  order  granting,  431- 

434 
compulsory  submission  of  case  on 

former  testimony,  416 
special  proceedings,  431 

Nominations,  see  supra,  Elections 

Normal  schools,  see  infra,  Schools 

Notes,  see  supra.  Bills  and  notes 

Notice  and  hearing  as  element  of  due 
process  of  law,  130-139 

Nuisances  — 
abatement  under  police  power,  251 
declaration  of  nuisance,  115 
due  process  of  law  in  abatement, 

134 
jury  trial  in  nuisance  cases,  59 
property  declared  nuisance,  115 
smoke  nuisance,  119,  250 

Oath  — 
official  oath,  564 
test  oath  of  jurors,  57 
test  oath  of  voters,  49 

Objectionable  conseqiienoes  avoided 
in  constitutional  construction,  25 

Occupation,  see  infra,  Trade  or  calling 

Officers,  see  infra.  Public  officers 

Oleomargarine,  regulation  of  sales, 
61 

Operation  of  statute  as  determining 
or  raising  constitutional  question, 
34 

Opinions,  see  infra.  Reports  of  judi- 
cial decisions 

Ordinances,  see  supra.  Municipal  cor- 
porations 

Orphan  asylums,  see  supra,  Hospitals 
and  asylums 

Ownership  of  property  presumed  from 
possession,  126 

Ownership  of  stream,  110 

Papers,  see  supra,  Documents 

Pardon,  reprieve  and  commutation  — 
commutation  defined,  382 
conditional  pardon  or  commutation, 

381 
consent  of  convict  to  commutation, 

382 
court  of  appeals  wiijhout  power  of 
clemency,  88 


Pardon,  etc. —  Oontiipued 

effect  on  judgment  and  past  pun- 
ishment, 382 
impeachment  of  governor  as  affect- 
ing pardoning  power,  381 
indeterminate   sentences  as  affect- 
ing pardoning  power,  382 
matter  of  grace,  380 
reprieve  defined,  383 
resentence  after  reprieve,  383 
suspension  of  sentence  as  invasion 

of  governor's  prerogatives,  381 
test  of  commutation,  382 
Parent   and   child    (see   also   supra. 
Children) 
failure  to  provide  medical  attend- 
ance, 64 
property  right  in  child's  services, 

106 
regulating  service  of  minor  child, 
116 
Parks  and  squares  — 

assessment    of    compensation    for 

property  taken,  181 
condemnation  of  property,   158 
consent   to   construction   of   street 

railway,  349 
municipal  purpose,  513 
parkway  as  highway,  333 
trading  privileges  granted  to  park 
association,  342 
Partial  unconstitutionality  of  statute, 

35 
Partnership,  right  to  form,  88 
Pavements,  see  supra.  Highways 
Peace,  see  infra.  Public  morals  and 

peace 
Peddlers,  police  regulation,  234 
Penalties  and  forfeitures  — 
criminal  prosecution  in  addition  to 

penalty,  72 
jury  trial  in  actions  for,  59 
property  kept  for  illegal  use,  141 
property  right  in  penalties,  112 
reduction  of  penalty  to  judgment, 
130 
Penitentiaries,  see  infra.  Prisons  and 

prisoners 
Person  — 
convicts  disfranchised,  204 
corporation  as  person,  81 
entitled     to     raise     constitutional 
questions,   26 
Personal  examination,  see  infra.  Phy- 
sical examination 
Personal     rights     (see    also    supra. 
Liberty) 
police  limitations,  89-105 
Photographing  prisoners,  47 
Physical  examination  — 
allowance  in  personal  injury  suiti!, 

91 
prostitutes,  243 
self-incrimination  aa  rettilt,  76 
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Physicians  and  surgeons  — 

disqualification    by    conviction    of 
felony,  47 

exclusiveness  of  privilege  to  prac- 
tice, 343 

failure  to  provide  medical  attention 
to  children,  64 

license  to  practice  medicine  or  den- 
tistry, 98 

police  regulation,  242 

skill  required  to  practice,  242 
Plain   language   not   subject  of   con- 
struction, 17 
Pleading  — ^ 

forced  verification  as  self-incrimina- 
tion, 76 

striking  out  verified  plea  as  denial 
of  jury  trial,  60 
Pledges,    property   right   of   pledgee, 

106 
Plumbers    (see  also  supra.  Licenses) 

examination  and  registration,  242 
Poisons,  regulating  sale  of,  242 
Police  justices  as  justices  of  the  peace, 

447 
Policemen  examined  to   test  fitness, 

396 
Police   power    (see   also   supra.   Due 
process  of  law) 

advisability  of  police  measures,  83 

alienation  by  legislature,  226 

attribute  of  sovereignty,  226 

comfort  of  public,  249 

contractual  alienation  of,  226 

convenience  of  public,  249 

definition,  227 

deprivation  of  liberty,  251 

destruction  of  property  lawfully  ac- 
quired under  prior  law,  140 

emergencies,  250,  251 

expense  imposed  on  property  own- 
ers, 163 

health  as  subject  to  police  power, 
236-244 

imposition  of  expense  on  property 
owners,  120 

interference  with  rights,  generally, 
82 

invasion  of  property  under  police 
power,  163 

judicial  review  of  exercise,  230 

legislative  regulations,  103-105 

limitations  generally,  228 

limitations  on  personal  rights,  89- 
105 

morals  of  public,  247 

nuisances,  250-251 

peace  of  public,  247 

property  affected  with  public  inter- 
est, 122 

property  rights  as  subject  to  police 
power,  115-123 

protection  of  civil  rights,  233 

public  business,  262-263 


Police  power  —  Continued 

public  convenience  and  comfort,  249 

public  health,  236-244 

public  morals  and  peace,  247 

public  safety,  244-247 

real   estate   agents   as    subject  to 

regulation,  232 
reducing  agreed  <!ompensation  of  in- 
surance agent,  232 
regulation  of  manufacturers,  95-99 
regulation  of  public  business,  99- 

102 
review  of  exercise,  230 
safety  of  public,  244-247 
Policy,  see  supra.  Gaming 
Polling,  see  supra.  Elections 
Pool  selling  not  a  lottery,  188 
Possession  of  property  as  presump- 
tive evidence  of  ownership,  126 
Posting  bills   (see  also  supra.  Adver- 
tising) 
prohibition  in  certain  localities,  119 
validity  of  prohibition,  119 
Practical  construction  of  constitution, 

14 
Preferences,  see  supra.  Civil  service 
Preliminary  examination  — 
commitment  as  due  process  of  law, 

125 
effect  as  jeopardy,  70 
Presentation   of   constitutional  ques- 
tions, 26 
Presentments,  see  supra.  Indictments 
Presumption     of     harmony    between 

constitution  and  statutes,  29 
Presumptions  — 
constitutionality  of  statute,  363 
power   of  legislature  to  establish, 

56 
regularity  of   acts  of   supervisors, 

372 
statutory  creation  as  due  process  of 
law,  144 
Prisons  and  prisoners  ( see  also  supra. 
Pardon,   reprieve  and  commuta- 
tion) 
appointment  of  wardens,  390 
designation   of   place  of  imprison- 
ment, 215 
measuring  prisoners,  47 
pardon,   reprieve  or   commutation, 

380-383 
photographing  prisoners,  47 
physician  disqualified  by  conviction 

of  felony,  47 
prison  as  residence  under  election 

law,  205 
sale  of  prison-made  goods,  377 
Privacy  — 

photographing  and  measuring  pris- 
oners, 47 
phvsical    examination    in    persona] 
injury  suits,  91 
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Private  detectives,  see  supra.  Detec- 
tives 
Private  or  local  bills  — 
amendments,  301-304 
bills  reported  by  conmiittee  on  re- 
vision, 328,  363 
change  of  venue,  334 
changing  names  of  persons,  331 
cities   classified  with   reference  to 

population,  330 
construction  of  constitutional  pro- 
visions, 328 
county  seat  as  subject  of  special 

legislation,  334 
cumulative  limitations    indicating 

intent  to  evade  provision,  330 
curative  acts,  333 
deceptive  title,  299 
definitions,  329 

distinction  between  local  and  gen- 
eral bills,  293-296 
drainage  acts,  333 
election  laws,  335,  337 
evasion  of  constitutional  provision, 

330 
exclusive    privilege,    immunity,    or 

monopoly,  340-344 
expression  of  subject  in  title,  297 
foreign  subjects  in  bills,  314-324 
general    and    local    bills     distin- 
guished, 293-296 
general  bills  defined,  329 
highway  legislation,  331-334 
incorporation  of  villages,  331,  335 
intent  to  evade  constitutional  pro- 
vision, 330 
interest  on  money  regulated,  336 
interference  with  general  laws,  329 
jury  selected,  etc.,  by  special  act, 

336 
local     and     general     bills     distin- 
guished, 293-296 
"  local  "  defined,  329 
log-rolling,  prevented,  292 
motive  power  of  railroads,  339 
names  of  persons  changed,  331 
public  oflScers'  compensation,  337 
purpose  of  prohibition,  328 
railroad  construction,  338 
right  to  lay  down  railroad  tracks, 

337 
singleness  of  subject,  291 
subject  expressed  in  title,  291 
subject-matter,  296 
subjects  not  enumerated,  331 
suggestiveness  of  title,  298 
tax  exemptions,  344 
test  of  character  of  bill,  329 
title  held  sufficient,  304r-314 
title  of  express  subject,  291 
venue  of  actions,  334 
village  incorporated  by  special  act, 
335 
Private    papers,    see    supra.    Docu- 
ment! 


Privileges,  exclusive  privileges  granted 

by  general  law,  331 
Prize   contests,   see   supra.   Gaming; 

Lotteries 
Prizes,  gift  with   sale   of   food   pro- 
hibited, 233 
Proceedings  of  convention  as  aid  to 

interpretation,  22 
Process,  service  on  foreign  corpora- 
tions, 137 
Promissory  notes,  see  supra.  Bills  and 

notes 
Promotion,  see  supra.  Civil  service 
Property    (see   also   supra,    Eminent 
tlomain;  infra.  Real  estate) 

acquisition  and  disposal,  105 

animals,  106 

articles  susceptible  of  abuse,  106 

basis  of  property  rights,  105 

business  as  property,  106 

changing  custody  of  funds  in  court 
as  deprivation  of  property,  114 

cloud  on  title  as  deprivation  of 
property,  114 

compulsory  improvement  by  owner, 
120 

dangerous  articles,  106 

declaration  of  nuisance,  115 

definition,  105 

deprivation  without  due  process  of 
law,  105-123 

destroying  negotiability  of  instru- 
ment as  deprivation  of  property, 
113 

destruction  by  superintendent  of 
buildings,   127 

destruction  imder  police  power,  115, 
140,  163,  250 

dogs,  106 

exemptions,  112 

ex  parte  proceeding  to  recover  pos- 
session, 126 

expense  imposed  on  owners,  163 

fee  in  highway,  109 

fees  of  public  office,  167 

forfeiture  by  governing  body  of  as- 
sociation, 127 

forfeiture  of  property  kept  for  il- 
legal use,  141 

franchises,  110,  167,  483 

highways,  109 

imposition  of  expense  on  owner,  120 

invasion  under  police  power,  163 

judgments,    108 

licenses.  111 

milk  permit.  111 

ownership  presumed  from  posses- 
sion, 126 

pledgee's  right  to  retain  articles 
pledged,  106 

police  limitations  on  property 
rights,  115-123 

possession  as  presumptive  evidence 
of  ownership,  120 
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Property  —  Continued 

public  property  appropriated  to  pri-^ 
vate  use,  356-361 

regulation  of  property  affected  with 
public  interest,  122 

repeal  of  statute  of  limitations  as 
deprivation  of  property,  114 

restriction  in  use  pending  condem- 
nation as  deprivation,  113 

restriction  on  disposition  of  prop- 
erty liable  for  taxes,  114 

restriction  on  right  to  compromise 
as  deprivation  of  property,  113 

right  of  action,  107 

right  of  property  not  absolute,  115 

right  to  acquire  and  dispose,  105 

services  of  minor  child,  106 

special  assessment  as  property  of 
municipality,  107 

stockholder's  right  to  vote,  112,  483 

summary  proce^ing  to  recover  pos- 
session, 126 

tax  stamps,  107 

temporary    occupation    for    public 
purpose  as  deprivation,  114 

trustee's  interest  in  trust  property, 
111 

waters  percolating  beneath  surface, 
109 
Prospective  operation  of  constitution, 

13 
Prostitutes  — 

magistrate's    jurisdiction    to    sen- 
tence, 47 

physical  examination,  243 

solicitation,  243,  249 
Publication,  notice  of  special  assess- 
ment, 137 
Public  business  — 

^s,  254 

insurance  as  public  business,  252 

public  service  corporations,  253 

regulation  under  police  power,  252 
Public  debt  — 

credit  of  state  limited,  464 

obligation  chargeable  to  particular 
fund  as  debt,  467 

obligation  incurred  by  officer  in  ex- 
cess of  authority,  469 

power  of  state  to  contract  debt,  465 

single  work  or  object,  468 

submission  of  question  to  people, 
468 
Public  funds  — 

disbursements  by  superintendent  of 
public  works,  389 

earnest  money  on  public  land  sale, 
362 

legacy   or    distributive    share    un- 
claimed in  state  treasury,  361 

local  taxes  as  under  management 
of  state,  361 
Public  health,  see  supra,  Health 
Public  lands    (see  also  supra,  forest 
preaerre) 


Public  lands  —  Cowtvnued 

alienation  of  land  under  water,  474 

powers  and  duties  of  commissioners 
of  land  office,  391 
Public  morals  and  peace  — 

child  exhibited  in  theatre,  249 

defilement  of  flag,  249 

name  or  picture  of  person  in  adver- 
tising, 248 

police  regulations,  247 

prevention  of  fraud,  247 

regulation  of  employment  agencies, 
248 

regulation  of  intoxicating  liquors, 
247 

soliciting  as  common  prostitute,  249 
Public    nuisances,    see    supra.    Nui- 
sances 
Public  office  — 

change  in  existing  office  as  creating 
new  office,  545  ,  ' 

Public  officers  (see  also  supra.  Civil 
service;  Counties;  District  attor- 
neys; Judges;  infra,  Sheriffs; 
Superintendent  of  public  works) 

abolition  of  local  office,  534 

abridgment  of  office  term,  50 

additional    duties    imposed    during 
term  of  office,  543 

additional  oath  of  office,  565 

allowances   affected  by  public  act, 
337 

alternative   as   to   election   or   ap- 
pointment, 538 

appearance   in  proceedings  for  re- 
moval, 68 

appointment  as  involving  right  of 
election,  538 

appointment  by  local  "  authorities," 
537 

appointment  or  selection,  530-547 

bipartisan  civil  service  commission- 
ers, 49 

bribery  as  disqualification  for  office, 
204 

carriers  discriminating  in  favor  .of, 

.    568 

compensation,  374-376 

creation    of    new    political    subdi- 
visions, 534 

definition  of  local  officer,  535 

duration  of  office,  547 

election    otherwise    than    by    elec- 
torate, 538 

elective  offices,  530-547 

extension  of  term  of  local  office  as 
appointment  by  legislature,  541 

extra  compensation  for  additional 
duties,  375 

extra      compensation      prohibited, 
374-376 

fees  aflfected  by  special  acts,  337 

fees  as  property,  167 

filling  vacancies,  548-551 

free  passes  to,  forbidden,  568 
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Public  officers  —  Continued 

increase  in  duties  during  term  of 
office,  643 

increase  of  salary  during  term  of 
office,  374 

judges  disqualified  from  holding 
other  office,  435 

jury  trial  of  right  to  office,  59 

legislative  control,   215,   391 

legislative  power  to  regulate  elec- 
tions, 643 

limitation  on  eligibility,  91 

local  functions  not  transferable  ^to 
central  authority,  531 

local  officer  as  removable  by  cen- 
tral authority,  540 

members  of  legislature  prohibited 
from  holding  other  office,  286 

municipal  officers,  338 

new  officers  subject  to  statutory 
regulation,  543--547 

oath  of  office,  564 

payment  to  de  facto  officer  as  af- 
fecting de  jure  officer's  right  to 
salary,  375 

performance  of  functions  out  of 
district,  534 

political  dis(|ualifications,  49 

railroad  policeman  as  public  of- 
ficer, 568 

recanvass  of  election,  542 

restriction  of  candidates,  201 

special  act  affecting  compensation, 
S87 

temporary  performance  of  duties 
by  other  officers,  526 

term  of  office,  547 

vacancies,  548-551 

vacancies  filled  by  temporary  ap- 
pointment, 627 

who  are  local  officers,  535 
Public  policy  as  abrogating  constitu- 
tional provision,  21 
Public  safety  — 

advertising    signs    and    billboards, 

:   245 

grade  crossings,  244 

height  of  buildings,  245 

operation  of  railroads,  245 

police   regulations,  244 

railroad  crossings,  244 
Public  service  corporations  — 

commissions  to  regulate  rates,  224 

legislative  control,  486 

rate  regulation,  253 
Public  use,   see  supra.  Eminent  do- 
main 
Public  works  — 

aliens  excluded  from  employment, 
105 

civil  service  law  applicable  to  de- 
partment of  public  works,  393 

consequential  injury  to  private 
property,  164 

hours  of  labor  subject  to  legisla- 
tive regulation,  556 


Public  works  —  Oontmued 

negligence  in  prosecution,  165 
prospective  profits  as  property,  167 
regulation  of  terms  and  conditions 

of  labor,  103-104 
wages  of  laborers  regulated,  496 
Punishment    (see   also   supra,   Cruel 
and  unusual  punishments) 
additional   punishment  for  second 
offense,  90 
Quarantine,  see  supra.  Health 
Race  discrimination,  see  supra.  Civil 

Rights 
Railroads   (see  also  supra.  Carriers; 
Public   service  corporations) 
additional  burden  on  highway,  168 
additional  parallel  tracks  author- 
ized by  private  or  local  bill,  339 
appropriation  to  railroad  as  public 

purpose,  361 
changing  location  for  public  con- 
venience, 250 
condemning  property  for  railroad, 

159 
consolidation  by  special  act,  339 
fee  in  right  of  way,  166 
forfeiture  of   franchise  waived  by 

special  act,  339 
grade   crossings   as   within    police 

power,  244 
highways    across    railroad   tracks, 

162 
legislative  regulation,   100 
motive   power  as   incident  to  mo- 
nopoly, 343 
motive  power  as  subject  of  special 

act,  339 
municipal  aid  prohibited,  499 
operation     as     subject     to     police 

regulation,  245 
ownership  by  municipality,  500 
private  or  local  laws  affecting,  338 
revival  of  defunct  corporation,  340 
speed  of  trains,  245 
Rate  regulation,  see  supra.  Carriers; 
Corporations;    Public    service  cor- 
porations 
Real  estate  (see  also  supra.  Agricul- 
tural lands) 
confirmation  of  grants,  197 
regulation   of  real  estate  brokers, 

92 
release  of  escheated  lands,  190 
royal  and   state  grants  and  char- 
ters preserved,  197 
sovereignty  in  lands,  189 
tenures,   190 
Receivers  — 
appointment  by  supreme  court,  407 
jury    trial    in    action    to    recover 

property,  61 
notice   and  hearing  in   proceeding 
to  appoint,  135 
Recognizance,    see    supra.    Bail    and 
recognizance 
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Beeorder's  court  as  court  of  special 

sessions,  464 
Redeclaration  of   constitutional   pro- 
vision construed  as  continuation  of 
original,  21 
References  — 

appointment    of    referees    by    su- 
preme court,  407 
compulsory  reference  to  take  tes- 
timony, 416 
judges  forbidden  to  act  as  referees, 
460 
Reformatories,  conunitment  of  pros- 
titutes, 47 
Registers,    see    supra,    County    reg- 
isters 
Registration,  see  supra,  Elections 
Religious  liberty  — 

competency  of  witnesses  as  affected 

by  religious  belief,  64 
constitutionality   of    Sunday   laws, 

63 
tolerance   of   religious   beliefs   and 

forms  of  worship,  64 
violation    of    law    as    justified    by 
religious  convictions,  64 
Remedies,  legislative  control  of,  214 
Removal  of  causes  — 

special    act    authorizing    removal, 

334 
transfer  from  abolished  courts,  420 
Reports  of  judicial  decisions,   legis- 
lative duty  respecting,  462 
Reprieve,  see  supra,  Pardon,  reprieve 

or  commutation 
Repugnancy    in    constitutional    pro- 
visions, 16,  20 
Residence,  see  supra.  Elections 
Result  of  construction  as  entitled  to 

consideration,  14 
Retrospective  operation  of   constitu- 
tion, 13 
Review,  see  supra.  Appeals 
Revision    of    constitution    construed 

as  part  of  original,  20 
Rights  of  accused  — 
double  jeopardy,  70,  73 
judicial  interference  with  right  to 

appear  and  defend,  69 
presentment  or  indictment  as  mode 

of  charging  offenses,   66-68 
ri^ht  to  appear  and  defend,  68-69 
self-incrimination,  73-79 
test  oath  reauirement  as  involving 

criminal  charge,  68 
twice  in  jeopardy,  70-73 
view  by  jury  in  absence  of  accused 
and  counsel,  69 
Riots  — 

liability     of     state     for     injuries 

caused  by,  367 
military  aid  to  suppress,  380 
Riparian  rights,  common  law  as  gov- 
erning, 195 


Royal    prerogatives    as    passing    tc 

state,  195 
Rules  of  constitutional  construction, 

9 
Safety  appliances,  see  supra.  Labor 
Safety,  see  supra.  Public  safety 
Salaries,  see  supra.  Public  officers 
Sales   (see  also  supra,  Merchandise) 

adulterated  articles  prohibited,  96 

articles  manufactured  by  person 
other  than  seller,  117-118 

bulk  sales  acts,  50,  118 

compulsory  filing  of  conditional 
sale  contracts,  118 

license  for  sale  of  transitory  stock, 
93 

simulated   products  prohibited,   95 
Sanitary  code,  see  supra.  Health 
Schools    (see  also  infra.  Universities 
and  colleges) 

alteration  or  abolition  of  school 
districts,  485 

appropriation  of  common  school 
fund  to  astronomical  observa- 
tory, 524 

appropriation  of  common  school 
fund  to  normal  school,  524 

changing  school  district  territory, 
53 

creation  of  school  district  by  spe- 
cial act^  480 

exclusion  of  unvaccinated  persons, 
179,  523 

normal  school  as  entitled  to  share 
of  common  school  fund,  524 

sectarian  garb  worn  by  teachers, 
525 

sectarian  orphan  asylum  as  school, 
525 

separate  schools  for  colored  per- 
sons, 523 

vaccination   in   public   schools,   52, 
523 
Search  and  seizure  — 

admissibility  of  papers  seized,  76 

incriminating  evidence  obtained  by 
unlawful  search  and  seizure,  77 

service  of  warrant  of  seizure,   138 
Seashore  — 

ownership  between  high  and  low 
water  mark,  166 

removal    of    sand,    earth    or    clay 
prohibited,  117 
Seditious    publications,     see     supra, 

Liberty  of  speech  and  press 
Self-incrimination  — 

affidavit  partially  incriminating,  77 

compulsory  attendance  and  exami- 
nation, 75 

compulsory  production  of  private 
papers,  76 

determination  of  incriminating  na- 
ture of  evidence,  74 

extent  of  privilege  generally,  73 

footprints  compared  with  shoes,  76 
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Self-incrimination  —  Continued 

forced  verification  of  incriminating 
pleading,  76 

identification  of  accused,  76 

immunity  granted  to  witness,  77 

physical    examination    of    accused, 
76 

waiver  of  privilege,  78 
.Senate   (see  also  supra,  Legislature) 

annexing  to  one  senate  district  ter- 
ritory of  another,  272 

appointment   of   major-generals   in 
recess  of,  553 

apportionment  of  state,  272 

census    for    senate    apportionment, 
274 

compactness  of  senate  districts  in 
cities,  276 

confirmation     of     appointment     of 
judges,  417 

"contiguous  territory"   in   senate 
apportionment,   276 

county  as  senate  district,  278 

division  of  counties  in  senate  diB> 
tricts,  276 

enumeration  of  inhabitants,  274 

intermediate    apportionments,    277 

legislative  discnstion  as  to  senate 
apportionment,   275 

review   of    senate   apportionments, 
275,  426 

Richmond  county  in  district  with 
nonconti^ous  county,  276 

unconstitutional  apportionment  as 
affecting  legislation,  278 
Separation,    see  aupra.   Divorce   and 

separation 
Service  of  process,  aee  supra,  Process 
Sewers,  see  supra,  Drainage 
Sheriflfs  — 

disqualification   to  hold   other   of- 
fice, 627 

legislative  power  to   regulate  du- 
ties and  functions,  626 

removal,  628 
Slaughterhouses,  restrictions,  94,  116 
Sleeping  car  passes  to  public  officers 

forbidden,   668 
Smoke  nuisances,  119 
Snow,  see  supra,  Highways 
Soldiers'  home  as  asylum,  206 
Special    legislation,    see    supra.   Pri- 
vate or  local  bills 
Special  or  local  assessments  — 

annulment  by  legislative  act,  259 

canal  property  as  subject  to  assess- 
ment, 476 

compensation   for   property   taken, 
176 

curative  statutes,  259 

due  process  of  law,  131 

exemption     from     assessment     as 
revocable,  684 

legislative  power  to  prevent  abuses, 
666 


Special  or  Ideal  aseessmenta — Cont'd 

municipal  authority,  268 

notice  of  intent  to  make  improve>- 
ment,   131 

property    rights    of    municipality, 
107 

publication  of  notice,    137 

reassessment  of  property  benefited, 
259 

special  proceeding  to  review  assess- 
ment, 431 

state   land    as    subject   to    assess- 
ment, 2:59 
Special    proceedings  — 

appeal  to  court  of  appeals,  429 

application   to  vacate   satisfaction 
of  judgment,  430 
Special  sessions,  see  supra,  Court  of 

special  sessions 
Specific  performance,  jurisdiction  of 

supreme  court,  407 
Spirit  of  constitution  as  violated  by 

statute,  33 
State    (see  also  supra.  Public  debt; 
Public  funds) 

aid    to    educational    or    like    pur- 
poses, 495 

aid   to    private  imdertalclngs  pro- 
hibited,  493 

appeal   in  habeas  corpus  proceed- 
ings, 65 

auditing  of  private  claims  against 
state,  364 

compensation    for    property    taken 
by,  496 

credit  limited,  464 

delegation  of  power  to  audit  pri- 
vate claims,  366 

discharge   of  moral    obligation   as 
gift,  494 

dual  compensation  for  single  pub- 
lic service,  496 

expense  of  bribery  prosecution  as 
charge  against  state,  569 

extension  of  time  for  filing  claims 
against,  215 

land  of  state  as  subject  to  assess- 
ment, 259 

legalizing   invalid   claims   against, 
355 

liability  for  mob  violence,  367 

liability   for  taking  private   prop- 
erty, 175 

limitation  of  actions  against  state, 
470 

loan  or  gift  of  state  money  pro- 
hibited, 493 

moral  obligations,  360 

power  to  contract  debts,  466 

quorum    of    legislature    to    create 
claim   against   state,   367 

reimbursement  of  expense  incident 
to  public  project,  495 

release  of  escheated  lands,  190 
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State  —  C<yntinued 

succession    to    royal    prerogatives 
and  functions,   195 

taking  of  private  property,   180 

ultimate   property   right  in  lands, 
189 
State  board  of  charities,  see  supra. 

Charities 
State's  evidence,  see  infra,  Witnesses 
Statutes   (see  also  supra,  Private  or 
local   bills) 

adoption  by  reference,  324,  363 

approval  by  governor,   385 

concurrent    resolution    as    statute, 
289 

constitutionality  presumed,  363 

continuance  of  existing  laws,    196 

curative    acts    as    due    process    of 

.     law,   146 

enactment,  290 

legislative   enactment  as  due  pro- 
cess of  law,  139 

mode  of  enactment,  290 

proof  of  passage,  368 

quorum  of  legislature,  367 

recall  of  bill,  289 

re-enactment  by  reference,  324 

reference  to  existing  laws,  324,  363 

yeas  and  nays,  290,  368 
Statutory    construction    applied    to 

constitution,  17 
Stockholders,  see  supra.  Corporations 
Storage    (see  also  supra,  Cold  stor- 
age) 

inflammable  articles,  119 
Stores,  see  supra.  Buildings 
Street  railways — 

change  of  location,  347 

commissioners  where  property  own- 
ers refuse  consent,  351-354 

consent       of       local       authorities, 
349-361 

consent       of       property      owners, 
345-349 

crossing  existing  roads,  347 

hearing  as  to  liability  for  repav- 
in^  street,  136 

municipal  purpose,  513 

percentage  of  gross  receipts  in  lieu 
of  license  fee,  484 

property   owners'   consent  to   con- 
struction, 345-354 

speed  of  cars,  245 

use  of  road  of  other  companies,  347 
Streets,  see  supra,  Highways 
Subway  — 

character  as  street  railway,  346 

consent  of  property  owners  to  con- 
struction, 346 

injury  to  subjacent  support,  173 

private   or    local    bill    authorizing 
construction,  339 
Suffrage,  see  supra,  Elections;  infra. 

Women 


Sundays   and  holidays  — 
barbering  on  Siudays,  241 
constitutionality   of   Sunday  laws, 

63 
prohibiting    prosecution    of    trade 
on  Sunday,  93,   116 
Superintendent  of  buildings,  destruc- 
tion of  property  by,   127 
Superintendent  of  public  works  — 
civil  service  laws  as  applicable  to 

appointments  by,   388 
creation  of  office,  388 
disbursements  as  subject  to  legis- 
lative control,  389 
judicial    interference   with    discre- 
tion of,  389 
legislative  control  over  duties,  388 
Superstition,     see    supra.     Religious 

liberty;  infra,  Trusts 
Supervisors  — 

appointment   of    commissioners    in 

condemnation  proceedings,  373 
bridges  authorized  by  supervisors, 

373 
change  in  term  of  office,  370 
constitutional  office,  369 
delegated  powers,  371-373 
devolution    of    functions    on    city 
•        officers,  370 

duration  of  appointment  to  fill  va- 
cancy, 369-370 
election  of,  208 
judicial  review  of  acts,  372 
members  of  county  board,  369 
nature  of  board,  369 
opening  and  grading  streets,  373 
ordinances  conflicting  with  statute, 

373 
powers  of,  371-373 
presumption    as    to    regularity    of 

acts,  372 
protection  of  fish,  373 
revocation  of  powers  of,  372 
special    acts    relating   to    election, 

335 
validating  acts  of  defective  board, 
370 
Supreme  court   (see  also  supra.  Ap- 
pellate division;  Judges) 
administrative  duties,  405 
appellate  division  as  part  of,  407 
assignment   of   justices  to   depart- 
ments, 410 
change  of  venue  as  inherent  power, 

404   * 
character  as  bipartisan  board,  210 
code  of  civil  procedure  as  affecting 

jurisdiction,  405 
departments,  409 
equity  jurisdiction,  402 
exclusive  jurisdiction  of  first  dis* 

trict,  404 
extraordinary  terms,  196 
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(Supreme  court  —  Continued 

hospital  rules  as  subject  to  abro- 
gation by,  407 

incompetent  persons  as  within  ju- 
risdiction, 406 

judicial  departments,  409 

jurisdiction,  402-407 

justices  authorized  to  call  for  mili- 
tary aid,  380 

justices'  power  at  chambers,  406 

legalizing  of  municipal  bonds,  223 

legislative  control  over  jurisdiction, 
402-404 

origin  of  court,  401 

origin  of  jurisdiction,  196 

procedure  subject  to  legislative  con- 
trol, 406 

referees  appointed  by,  407 

remedies  available  in,  405 
Surrogates'  courts  — 

powers  of  surrogate,  444 

special  surrogates,  445 

term  of  surrogate  elected  to  All  va- 
cancy, 445 
Taking  property  for  public  use,  see 

supra.  Eminent  domain 
Taxation  — 

amount  of  tax  to  be  stated  in  tax 
law,  363-367 

application  of  tax  to  ordinary  and 
current  expenses,  366 

apportionment,  257-259 

assessment  in  two  towns,  53 

assessment  of  special  franchise  as 
local  function,  532 

assignment  of  right  to  collect  taxes, 
257 

canal  property  as  subject  to  taxa- 
tion, 475 

change  in  school  district  territory, 
53 

charities  exempt  from  taxation,  341 

classification,  264-266  < 

collection  of  state  taxes,  53 

compensation    for    property    taken 
imder  taxing  power,  161 

comptroller's  report  as  determining 
object  of  tax,  366 

contract  fixing  amount  of  taxes,  257 

credit  on  taxes  as  appropriation, 
362 

cruel  and  unusual  pimishment  in 
enforcing  collection,  66 

delegation  of  legislative  power,  225 

deprivation   in  exercise  of   taxing 
power,  84 

description    of    property   assessed, 
126 

double  taxation,  263 

due  process  of  law,  131 

equality,  261-264 

exemption  by  special  act,  344 

exemptions  as  subject  to  revocation, 
487 


Taxation  —  Continued 
franchise  taxes,  256 
Indian  lands,  193 
inheritance  tax,  257 
jury  trial   to  recover   tax  wrong- 
fully exacted,  58 
legislative    power    over    collection, 

257 
modification  of  manner  of   collec- 
tion, 364 
mortgage  tax  law,  266 
notice  of  intent  to  levy  as  essential, 

131 
object  of  tax  to  be  stated  in  tax 

law,  363-367 
origin  of  taxing  power,  254 
power  as  affected  by  eminent  do- 
main clause,  161 
power  to  tax,  255 
principle  underlying  taxation,  254 
provision  for  payment  for  use  of 

state,  366 
public  purpose,  259-261 
quorum  to  pass  tax  law,  367 
reimbursement  by  legislature  for  in- 
equitable apportionment,  263 
requirements  of  tax  law,  363-367 
restriction  on  disposition  of  prop- 
erty liable,  114 
review  of  unequal  taxation,  263 
stamps  as  property,  107 
stock  transfer  tax,  265 
town  assessed  for  debts  of  adjoining 

city,  259 
transfer  tax,  256 
uniformity,  261-264 
validation  of  defective  tax  proceed- 
ings, 147 
Tax  stamps  as  property,  107 
Telegraph  wires  as  additional  burden 

on  highway,  169 
Tenements  — 

cigars  manufactured  in  tenements, 

94 
explosives  manufactured  in,  120 
fire  protection,  246 
manufactures  in,  94,  119,  120,  240 
tobacco  manufacturing  in,  119,  240 
water  closets  required,  120,  239 
water  supply  required,  120,  239 
Tenures,  190 

Testimony,  see  supra,  Evidence;   in- 
fra. Witnesses 
Test  oath  by  voter,  49 
Theaters  and  public  resorts  — 
children  exhibited  in  theaters,  244, 

249 
exclusion  of  negroes,  233 
licensing  dancing  academies,  95 
negroes  excluded,  47 
Ticket  brokerage  as  lawful  business, 

50 
Tobacco  manufactured  In  tenements, 
92,  119,  240 
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Tort  liability  of  counties,  196 
Towns  (see  also  supra,  Municipal  in- 
debtednes) 

appointment  or  election  of  officers, 
536 

creation,  211,  534 

election  of  supervisors,  208 

jury  trial  to  recover  wrongful  tax, 
58 

liability  imposed  by  defective  high- 
ways, 507 

mode  of  selecting  officers,  536 

new  towns,  634 

power  to  contract  debts,  467 

supervisors  as  members  of  county 
board,  369 

taxation  for  debt  of  adjoining  city, 
259 
Trademarks  — 

flag  on  trademark  prohibited,  234 

prohibition  of  violations,  61 
Trade  or  calling  (see  also  supra.  In- 
terference) 

business  as  property,  106 

children  as  entitled  to  pursue  trade 
or  calling,  92 

limitation  of  trade  to  particular 
class,  92 

manufacture  of  simulated,  adulter- 
ated or  unwholesome  products, 
96-97 

prohibition  of  lawful  business,  91 

public  business  as  subject  to  regu- 
lation, 99-102 

qualifications  of  persons  engaged  in 
public  pursuits,  98 

reasonableness  of  regulations,   99 

right  to  follow  lawful  vocation,  87 

Sunday  labor,  116 
Trading  stamps  — 

compulsory  cash  redemption,  93 

regulation  imder  police  power,  233 
Transfer  tax,  see  supra.  Taxation 
Transportation  companies,  see  supra, 

Carriers 
Trial  — 

common-law  right  of  party  to  ap- 
pear,  196 

direction  of  verdict  by  appellate 
court,  66 

dismissal  of  complaint  by  appellate 
court,  56 

notice  and  hearing  as  essential,  130- 
139 

separate  trial  of  issues,  56 

view  by  jury  in  absence  of  accused 
and  counsel,  69 

waiver  of  right  to  hearing,  136 
Trusts  — 

masses  for  repose  of  the  soul,  64 

property  rights  in  trust  estate.  111 

superstitious  trusts,  64 
Twice  in  jeopardy,  see  supra,  Jeop- 
ardy 


Undertaking  as  subjept  to  regulation, 
98 

Universities  and  colleges,  students  as 
voters,  205 

Use  of  public,  see  supra.  Eminent  do- 
main 

Vaccination,  see  supra.  Health 

Vagrancy,  jury  trial,  58 

Venue — • 
actions    against    cities    of    second 

class,  334-335 
change  by  private  or  local  bill,  334 
inherent  power  of  supreme  court  to 

change,  404 
removal    of    action    as   change   of 
venue,  334 

Verdict  — 

annulment  at  instance  of  prosecu- 
tion, 70 
direction   of   verdict   by   appellate 

division,  66 
judicial  interference  with,  57 

Verification,  see  supra,  Pleading 

Vested  rights  — 

fellow  servant  doctrine,  106 
lien  as  vested  right,'  167 
liquor  tax  certificate,  54 
rules  of  law,  106 

Veterans,  see  supra,  Civil  service 

Viaduct  in  street  as  additional  bur- 
den, 173 

Villages    (see  also  supra.  Municipal 
indebtedness) 
appointment  or  selection  of  officers, 

537 
charter  amended  by  special  act,  336 
dissolution  by  legislature,  485 
incorporation  under  general  laws, 

331 
mode  of  selecting  officers,  537 

Vinegar,  see  supra.  Food 

Vocations,  see  supra.  Trade  or  calling 

Voters,  see  supra,  Elections 

Waiver  — 

due  process  of  law,  85 

jeopardy  provision  of  constitution, 

72 
jury  trial,  62 

limitation  of  power  of  eminent  do- 
main, 156 
of  constitutional  question,  27 
privilege  against  self-incrimination, 

78 
railroad  franchise  waived  by  special 

act,  339 
right  to  hearing,  136 

War  bounties,  509 

Wardens,  see  supra,  Prisons  and  pris- 
oners 

Water  closets,  see  supra.  Tenements 

Water  companies  — 

eminent  domain  power,  159 
meters  at  expense  of  consumers,  120 
police  regulation,  238 
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Waters— 
acquisition  of  water  power  sites  as 

public  undertaking,   361 
city  water  supply  subject  to  police 

regulation,  238 
common  law  as  governing  rights, 

195 
fishing  in  private  lakes,  122 
mineral   springs  subject  to  police 

power,  234 
pipes  laid  in  bed  of  stream,  359 
property  rights  in  stream,  166 
public  waters  as  public  property, 

358 
stagnant  water  as  menace  to  health, 

242 
stream  as  highway,  332 
tenements    to    be    supplied    with 

water,  120 
use  of  water  of  canal  reservoir,  475 
Weapons,  police  regulations,  247 
Weights  and  measures  — 

regulating  weight  of  loaf  of  bread, 

94 
regulation  by  legislature,  302 


Wharves,   condemnation  of  property 

for,  159 
Witnesses    (see   also   supra,   Self-in- 
crimination) 
children,   146 
commitment    by    commissioner    to 

take  testimony,  127 
compulsory  attendance  in  another 

state,  90 
coimsel  for  witness  before  legisla- 
tive committee,  69 
examination  before  trial,  91 
immunity  against  prosecution,  77 
religious  belief  as  affecting  compe- 
tency, 64 
Women  (see  also  supra,  Prostitutes) 
limiting  hours  of  labor,  104 
night  employment  regulated,  240 
suffrage   not   extended   to   women, 
201 
Words   and  phrases,  how  construed, 

18 
Workmen's  compensation  acts,  consti- 
tutionality, 53,  80,  200 
Worship,  see  supra,  Religious  liberty 
Yea  and  nay,  see  supra.  Statutes 
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Absence,  of  members  of  congress 1  5 

Tice-president 1  3 

Acceptance,  of  office,  gift's,  etc.,  from  foreign  governments 1  9 

Accounts,  of  receipts  and  expenditures  of  public  money 1  C 

Accusation,  to  be  made  known  to  the  accused 8th  amend. 

Actions,  cause  of^  re-examination  of 7th  amend. 

Acts  of  States,  full  faith  to  be  given  to 4  1 

proving  of,  congress  to  prescribe  manner  of 4  1 

Adjournment  of  congress,  power  of,  by  each  house  during  ses- 
sion, restrictions  on 1  6 

president's  approval  not  necessary  to 1  7 

quorum,  for  want  of,  by  each  house  from  day  to  day 1  5 

time  of,  disagreement  as  to 2  3 

Admiralty  jurisdiction,  in  the  federal  courts 3  2 

Admission,  of  new  states 4  3 

Advice  and  consent  of  senate,  when  required 2  2 

Age  qualification,  president,  for  office  of 2  1 

representative,  for  office  of 1  2 

senator,  for  office  of 1  3 

vice-president,  for  office  of 12th  amend. 

Agreement,  between  states  and  with  foreign  powers 1  10 

Aliens,  ineligible  to  office  of  president 2  1 

ineligible  to  office  of  vice-president 12th  amend. 

naturalization  of 1  8 

Alliance,  by  states,  prohibited 1  10 

Ambassadors,  appointment  of,  by  president 2  2 

cases  affecting,  judicial  power  extended  to 3  2 

reception  of,  by  president 2  3 

Amendments,  constitution,  amendments  to 5  1. 

revenue  bills,  amendments  to,  by  senate 1  7 

Appellate  jurisdiction,  of  supreme  court 3  2 

Appointments,    ambassadors 2  2 

members  of  congress,  to  civil  offices 1  6 

militia  officers 1  8 

office-holders  as  electors 2  1 

power  of  president  as  to 2  2 

presidential  electors    2  1 

presidential  electors 12th  amend. 

senate,  advice  and  consent  of,,  to 2  2 

senate,  to  vacancies  in 17th  amend. 

Apportionment,  of  representatives 1  2 

Appropriations,  army,  limited  to  two  years 1  8 

necessary  to  expending  money 1  9 

Approval,  by  president  of  acts  of  congress 1  7 

Armies,  appropriation  for,  limited 1  8 

commander-in-chief  of,  president  to  be 2  2 

raising  and  maintenance  of,  congress  to  have  power  as  to . .  1  8 

rules  and  regulations  for,  congress  to  make 1  $ 
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Art  Sec. 

Arms,  right  of  the  people  to  bear 2d  amend. 

Arrest,  exemption  from,  privilege  of 1  6 

Arsenals,  power  of  congress  over 1  8 

Arts,  power  of  congress  to  promote 1  8 

Assembling,  of  congress 1  4 

people    Ist  amend. 

Attainder,  bills  of,  not  to  be  passed 1  9 

bills  of,  not  to  be  passed  by  states 1  10 

for  treason,  effect  of .' 3  3 

Attendance,  of  members  of  congress,  compelled 1  5 

Authentication,  of  records,  acts  and  proceedings 4  1 

Authors,  rights  of,  congress  to  secure 1  8 

Bail,  excessive,  prohibited 8th  amend. 

Bankruptcy,  power  to  establish  laws  for 1  8 

Bills,  not  returned  by  president,  when  become  laws 1  7 

passage  of,  over  president's  veto 1  7 

presentation  of,  to  president 1 .  7 

revenue,  to  originate  in  house  of  representatives 1  7 

signing  or  disapproval  of,  by  president 1  7 

Bills  of  attainder,  passage  of,  prohibited 1  9 

passage  of,  by  states,  prohibited 1  10 

Bills  of  credit,  states  not  to  emit 1  10 

Borrow  money,  congress  may 1  8 

Bounties,  debt  for,  not  to  be  questioned 14th  amend.  4 

Breach  of  peace,  members  of  congress  may  be  arrested  f or 1  6 

Bribery,  impeachment  for,  removal  from  office  on 2  4 

Buildings,  for  national  purposes,  authority  over 1  8 

Capital  crime,  answerable  only  qn  indictment,  except 5th  amend. 

Capitation  tax,  amendments  not   to  affect 5  1 

how  laid '. 1  9 

Captures,  rules  for,  congress  to  make 1  8 

Causes,  re- examination  of 7th  amend. 

trial  by  jury  of,  in  suits  at  common  law 7th  amend. 

Ceded  property,  authority  of  congress  over 1  8 

Census,  capitation  tax,  governed  by 1  9 

when  to  be  taken 1  2 

Chief  justice,  to  preside  on  impeachment  of  president 1  3 

Citizens,  controversies  among,  judicial  power  extended  to 3  2 

life,  liberty  or  property,  not  to  be  deprived  of,  without  due 

process  of  law 1.4th  amend.  1 

president  must  be 2  1 

privileges  and  immunities,  preserved  to   '. . . .         4  2 

privileges  and  immunities  of^  not  to  be  abridged 14th  amend.  1 

representatives  must  be 1  2 

right  to  vote  not  to  be  denied  or  abridged 15th  amend.  1 

rights  of,  congress  to  enforce  provisions  as  to 15th  amend.  2 

senator   must   be 1  3 

vice-president  must  be 12feh  amend.  1 

who  regarded  as 14th  amend.  1 

Civil  actions,  trial  by  jury  in 7th  amend. 

Civil  officers,  of  U.  S.,  removal  of,  by  impeachment 2  4 


Clearance,  of  vessels  in  interstate  commerce,  not  required. 
Coin,  counterfeiting  of,  power  of  congress  over 

gold  and  silver,  only  lawful  tender 

Coining  money,  power  of  congress  as  to 

state  prohibited  from 


9 
8 

10 
8 

10 
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Art  Sec. 

Commander-in-chief,  of  army  and  navy 2  2 

Commerce,  congress  to  regulate '. 1  8 

duty  on  tonnage,  states  not  to  lay  without  consent 1  10 

imposts  or  duties,  states  not  to  lay  without  consent 1  10 

interstate,  vessels  in,  not  required  to  clear 1  9 

regulations  of,  not  to  give  preference  to  ports  of  states ....  1  9 

Commissions,  to  fill  vacancies,  president  may  grant 2  2 

Common  defense,  congress  to  provide  for 1  8 

Compensation,  judges,  of 3  1 

president,   of 2  1 

private  property,  not  to  be  taken  without 6th  amend. 

senators  and  representatives,  of 1  6 

Compulsory  process,  accused  to  have,  in  criminal  proceedings.. . .  6th  amend. 

Confederation,  debts  of  original,  valid  against  U.  S 0  1 

states  not  to  enter  into 1  10 

Congress,  adjournment  of,  disagreement  as  to  time  of 2  3 

president's  approval  not  necessary  to 1  7 

quorum,  for  want  of,  by  either  house 1  5 

restriction  on  powers  of,  by  either  house 1  5 

armies,  to  raise  and  support 1  8 

arts,  to  promote  progress  of  useful 1  8 

bail,  excessive,  not  to  require 8th  amend. 

bankrupt  laws,  to  establish 1  8 

bill  of  attainder,  not  to  pass 1  9 

bills,  passage,  manner  of 1  7 

passage  of,  over  president's  veto 1  7 

revenue,  where  to  originate 1  7 

captures  on  land  and  water,  to  make  rules  concerning 1  8 

ceded  district,  to  exercise  jurisdiction  over 1  8 

citizens,  privileges  and  immunities  of,  not  to  abridge 4  2 

citizens,  right  of,  to  vote,  not  to  impair 15th  amend.  1 

rights  of,  to  protect  and  enforce 15th  amend.  2 

commerce,  to  regulate 1  8 

constitution,  to  propose  amendments  to 5  1 

counterfeiting,  to  provide  punishment  for 1  8 

courts,  inferior,  to  constitute 1  8 

inferior  to  supreme  court,  to  establish 9  1 

crime,  rights  of  parties  accused  of,  not  to  abridge 6th  amend. 

debts  of  United  States,  to  pay 1  8 

electors,  presidential,  may  determine  time  of  choosing 2  1 

enumeration,  to  direct  taking  of 1  2 

exports  from  a  state,  to  lay  no  tax  or  duty  on 1  9 

felonies,  to  define  and  punish 1  8 

forces,  land  and  naval,  to  make  rules  for  government  of 1  8 

freedom  of  speech  or  press,  laws  abridging,  not  to  make. ...  1st  amend 

gifts,  etc.,  from  other  nations,  consent  of,  to  receive 1  9 

habeas  corpus,  suspension  of  writ  of,  powers  of,  as  to,  re- 
stricted      1  9 

imposts,  consent  of,  for  states  to  lay 1  10 

income  tax,  power  to  lay  and  collect 16th  amend. 

journals,  each  house  to  keep,  etc 1  6 

judges,  compensation  or  term  of  office  of,  not  to  limit 3  1 

laws,  ea  post  facto,  not  to  pass 1  9 

necessary,  to  carry  powers  into  execution,  to  make 1  8 

legislative  powers  vested  in 1  1 

letters  of  marque  and  reprisal,  to  grant 1  8 

meeting  of X  4 

42 
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Congress  —  Continued  4^      Sec. 

members  of,  absence  of , 1  5 

arrest,  privileged  from 1  6 

compensation  of 1  6 

disorderly  behavior  of , 1  5 

election  of 1  4 

expulsion  of 1  6  ■ 

ineligibility  of,  to  hold  other  offices 1  6 

qualifications  of,  each  house  to  judge 1  5 

members  of,  U.  S.  officials  ineligible  for 1  6 

militia,  calling  forth,  to  provide  for 1  8 

organizing,  armies,  etc.,  to  provide  for 1  8 

money  to  borrow,  on  credit  of  United  States 1  8 

to  coin  and  regulate  value  of 1  8 

naturalization  laws,  to  establish 1  8 

navy,  to   provide  and  maintain 1  8 

new  states,  may  admit 4  3 

nobility,  title  of,  not  to  grant 1  9 

offenses  against  law  of  nations,  to  punish 1  8 

office,  disability  for,  may  remove 14th  amend.  3 

orders,  resolutions  and  votes,  approved  of,  by  president 1  3 

people,  personal  rights  of,  not  to  infringe 5th  amend. 

right  of,  as  to  security  of  persons,  not  to  infringe . .  4th  amend. 

to  bear  arms,  not  to  be  infringed 2d  amend. 

persons,  migration  or  importation  of,  powers  of ,  as  to 1  9 

petition,  laws  abridging  right  of,  not  to  make 1st  amend. 

8 

9 

8 

1 

amend. 

5 

8 

1 

amend. 

10 

10 

3 


piracies,  to  define  and  punish 

ports,  to  give  no  preference  to,  of  one  state  over  another 

post-offices  and  roads,  to  establish 

records,  etc.,  to  provide  manner  of  proving 

religion,  laws  as  to  establishment  of,  not  to  make 1st 

rules  of  proceedings,  each  house  may  determine 

science,  to  promote  progress  of 

senate  and  house  of  representatives,  to  constitute 

soldiers,  not  to  quarter,  except,  etc 3d 

state  imposts  and  duties,  to  revise  and  control 

inspection  laws,  to  revise  and  control 

states,  admissions  of  new,  into  union,  by , 

agreements  or  compacts  between,  not  to  be  made,  with- 
out consent  of 1         10 

formation  of,  by  junction  of,  etc.,  consent  of,  for 4  3 

taxes  and  imposts,  to  lay  and  collect 1  8 

taxes,  capitation  or  direct,  not  to  lay,  unless,  etc 1  9 

territories,  to  govern 4  3 

territory  purchased  for  forts,  etc.,  jurisdiction  over 1  8 

tonnage,  duty  on,  consent  of,  for  states  to  lay 1         10 

treason,  may  declare  punishment  for 3  3 

trial  by  jury,  to  preserve  right  of 7th  amend. 

vessels,  to  give  no  preference  to,  of  one  state  over  another. .         1  9 

war,  consent  of,  for  states  to  engage  in 1         10 

to  declare 1  8 

Constitution,  amendments  to,  how  proposed,  etc 6  1 

laws  to  carry  out,  congress  to  make 1  8 

oath  to  support  (art.  d) 2  1 

object  of Preamble. 

powers  not  delegated  by,  etc.,  reserved 10th  amend. 

supreme  law  of  the  land,  to  be 6         2 
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Ck>nsiils,  appointment  of,  by  president 2  2 

cases  affecting,  judicial  power  extended  to 3  2 

Contracts,  laws  impairing  obligations  of,  states  not  to  pass. 1  10 

Convention,  for  proposing  amendments,  bow  called 5  1 

Conviction,  for  treason 3  3 

on  impeaobment  1  3 

Copyrigbts,  congress  may  provide  for 1  8 

Counsel,  party  accused  to  bave  rigbt  of 6tb  amend. 

Counterfeiting,  congress  to  provide  punisbment  for 1  8 

Courts,  inferior,  congress  may  establisb 3  1 

judges  of,  term  and  compensation  of ^      3  1 

judicial  power,  vested  in 3  1 

trial  by  jury  in 7tb  amend. 

Credit,  given  to  public  acts  and  records 4  1 

bills  of,  states  not  to  emit 1  10 

Crimes,  parties  accused  of,  rigbts  of 5th  amend. 

removal  from  office  for,  by  impeachment •. .         2  4 

trial  for,  except  in  impeachments,  to  be  by  jury 3  2 

mode   of   regulated 6th  amend. 

place  of    3  2 

Cruel  or  unusual  punishments,  prohibited 8th  amend. 

Debt  of  United  States,  payment  of,  by  congress 1  8 

validity  of,  not  to  be  questioned 14th  amend.  4 

Debts,  incurred  in  aid  of  insurrection,  repudiated 14th  amend.  4 

incurred  in  aid  of  insurrection,  illegal  and  void 14th  amend.  4 

imder  prior  confederation,  assumed 6  1 

Defense,  common,  constitution  adopted  to  insure Preamble. 

congress  to  provide  for 1  8 

right  of  accused  to,  in  criminal  proceedings 6th  amend. 

Departments,  inferior  officers  in,  appointments  of 2  2 

opinions  from,  president  may  require 2  2 

power  of  congress  over 1  8 

Direct  election  of  senators 17th  amend. 

Direct  taxes,  apportionment  of 1  2 

when  and  how  laid 1  9 

Disability,  president,  provisions  in  case  of ,  as  to 2  1 

rebellion,  by  engagement  in 14th  amend.  3 

removal  of,  by  congress 14th  amend.  3 

Discoveries,  rights  to  inventors  for,  congress  to  secure 1  8 

Disorderly  behavior,  in  congress,  each  house  may  punish  for ....         1  5 

Disqualification,  elector  of  president,  for  office  of 2  1 

impeachment  on,  judgment  in  cases  of 1  3 

rebellion,  by  engaging  in 14th  amend.  3 

senators  and  representatives,  for  other  office 1  6 

U.  S.  officials  for  members  of  either  house 1  6 

District,  for  seat  of  government,  exclusive  legislation  over 1  8 

^in  which  crimes  are  to  be  tried 6th  amend. 

Dockyards,  power  of  congress  over 1  8 

Domestic  violence,  protection  of  states  against 4  4 

Duties,  congress  may  impose 1  8 

exports  from  states,  not  to  be  laid  on 1  g 

laid  by  states,  net  produce  of,  to  be  for  use  of  U.  S 1  10 

states  not  to  lay,  on  imports  or  exports,  without  consent. . .         1  10 

tonnage,  states  not  to  lay  on,  without  consent 1  10 

uniform,  to  be 1  8 

vessels,  clearing  in  one  state^  not  to  pay,  in  another 1  0 
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Art  Sec. 

Election,  of  members  of  congress,  each  house  judge  of 1  5 

president  and  vice-president 2  1 

how  conducted 12th  amend. 

representatives    1  2 

representatives 1  4 

senators 1  3 

direct  election  of 17th  amend. 

senators    1  4 

Elective  franchise,  right   of  citizen  to  vote,   not  to  be  denied, 

etc Ii5th  amend.  1 

right  of  citizen  to  vote  denied  by  state,  effect  of,  on  appor- 
tionment   14th  amend.  2 

Electors  of  representatives,  qualifications  of 1  2 

Electors,  presidential,  appointment  of,  by  states 2  1 

choosing  of,  time  of,  congress  may  determine t  . .         2  1 

disqualifications  for  office  of 2  1 

qualifications  for  office  of 14th  amend.  3 

lists  to  be  made  and  certified  by 12th  amend. 

meeting  and  proceedings  of . . : 12th  amend. 

voting  by,  time  for,  congress  may  determine 2  1 

to  be  by  ballot 12th  amend. 

Eligibility,  elector,  to  office  of 2  1 

president,  to  office  of 2  1 

representative,  to  office  of 1  2 

senator,  to  office  of 1  3 

vice-president,  to  office  of 12th  amend. 

Emancipation  of  slaves,  claims  for  loss  by,  illegal  and  void.  14th  amend.  4 

slavery  prohibited 13th  amend.  1 

Emoluments,  officials  not  to  accept,  without  consent 1  9 

Enumeration  of  inhabitants,  when  to  be  made 1  2 

representation  based  upon .^ 1  2 

Equal  protection  of  the  laws^  no  state  shall  deny 14th  amend.  1 

Equal  suffrage  in  senate,  secured  to  states 5  1 

Equity  cases,  judicial  power  extended  to 3  2 

judicial  power  extended  to,  limited 11th  amend. 

Excessive  bail,  not  to  be  required 8th  amend. 

Excise,  power  of  congress  to  lay  and  collect 1  8 

tmif orm,  excise  to  be 1  8 

Executive  officers,  oath,  to  be  bound  by 6  3 

opinion  of,  president  may  require 2  2 

president,  oath  to  be  taken  by 2  1 

Executive  power,  vested  in  president 2  1 

Expenditures,  of  money  to  be  published 1  9 

Exports,  duty  on,  from  states,  congress  not  to  lay 1  9 

duty  on,  laid  by  states,  to  be  for  use  of  United  States 1  10 

duty  on,  states  not  to  impose,  without  consent 1  10 

Ex  post  facto  laws,  congress  not  to  pass 1  9 

states  not  to  pass 1  ^  lo 

Expulsion  of  member,  by  concurrence  of  two- thirds 1  5 

Faith  and  credit,  to  acts,  records,  etc..  of  states 4  1 

Felonies,  arrest  for,  members  of  congress  not  privileged  from 1  C 

on  high  seas,  congress  power  to  punish 1  8 

persons  accused  of,  fleeing  from  justice,  provisions  as  to .... .         4  2 

Fines,  excessive,  not  to  be  imposed 8th  amend. 

Foreign  citizens,  judicial  power,  subject  to 3  2 

.   naturalization  of 1  8 

Foreign  coin,  value  of,  congress  may  regulate 1  g 
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See. 

1 

8 

1 

9 

1 

10 

3 

8 

1 

S 

Foreign  nations,  commerce  with,  congress  to  regulate 

gifts,  etc.,  from,  not  to  be  received  without  consent 

Foreign  powers,  compact  with,  states  prohibited  entering  into . . 
Forfeiture,  attainder  of  treason  not  to  work,  except  during  life. 

Forts,  power  of  congress  over 

Freedom,  of  speech  and  press  guaranteed 1st  amend. 

Fugitives,  from  justice  to  be  delivered  up 4  2 

from  service  or  labor  to  be  delivered  up 4  2 

Gifts,  acceptance  of,  from  foreign  governments 1  9 

General  welfare,  congress  to  provide  for 1  8 

constitution,  purpose  of,  to  secure Preamble. 

Gold  and  silver  coin,  tender  in  payment,  restrictions  on  states 

as  to  1         10 

Good  behavior,  term  of  judicial  officers 3  1 

Government,  republican  form  of,  guaranteed  to  states 4  4 

seat  of,  legislative  power  of  congress  over 1  8 

Grand  jury,  indictments  by 5th  amend. 

presentments  of  crimes  to  be  tried  on,  except,  etc 6th  amend. 

Grant,  of  letters  of  marque  and  reprisal,  by  congress 1  8 

of  letters  of  marque  and  reprisal,  by  states,  prohibited 1         iO 

of  titles  of  nobility,  prohibited 1  9 

of  titles-  of  nobility,  prohibited 1         10 

Grievances,  right  of  petition  for  redress  of 1st  amend. 

Guarantee,  of  republican  form  of  government  to  states 4  4 

Habeas  corpus,  writ  of,  suspension  of 1  9 

Heads  of  departments,  appointment  of  officers  by 2  2 

opinions  from,  president  may  require 2  2 

House  of  Representatives: 

adjournment  of,  from  day  to  day 

restriction  on  power  of 

bills,  reconsideration  of ,  by 

bills,  revenue,  to  originate  in 

disorderly  behavior,  may  punish  members  for 

elections,  returns,  etc.,  of  members,  to  judge  of 

impeachment,  to  have  sole  power  of 

journal,  to  keep  and  publish 

members  of,  chosen  every  second  year 

compensation  of 

disability  of  certain  members  of 14th  amend 

disorderly  behavior,  may  be  punished  for 

elections  for,  manner  of  holding,  etc 

elections,  returns,  etc.,  of,  to  judge  of 

electors  of,  qualifications  of 

members  of,  expulsion  of 

ineligibility  of,  to  other  offices 

qualifications  of 

United  States  officials,  not  eligible  for 

yeas  and  nays  of,  when  entered  on  journal 

officers  of,  to  choose 

orders,  resolutions,  etc.,  of,  to  be  presented  to  president 

president,  when  and  how  to  choose 12th 

quorum  of   

revenue  bills,  to  originate  in 

rules  of  proceedings,  may  determine 

speaker  of,  to  choose 

vacancies  in,  writ  of  election  to  fill 

votes    for    president   and  vice-president,   to   be   counted  in 

presence  of   12th  amend. 

See  also  Representatives. 
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Art*  Bcc* 

Immunities,  citizens  entitled  to 4  2 

laws  abridging,  to  citizens,  prohibited 14th  amend.  1 

Impeachment,  cases  of,  not  to  be  tried  by  jury 3  2 

chief  justice,  when  to  preside  at 1  3 

house,  to  have  sole  power  of 1  2 

judgment  on  conviction  of,  extent  of 1  3 

removal  from  office  on 2  4 

senate,  sole  power  to  try 1  3 

Importation  of  persons,  powers  of  congress  as  to,  restricted 1  9 

tax  or  duty  may  be  imposed  on 1  9 

Imports,  imposts  or  duties  on,  laid  by  states,  revision  of 1  10 

Imposts,  congress  to  lay 1  8 

laid  by  states,  for  use  of  treasury 1  10 

states  not  to  lay,  without  consent 1  10 

uniform,  to  be 1  8 

Income  tax,  power  to  lay  and  collect Mth  amend. 

Indians,  commerce  with,  congress  to  regulate 1  8 

excluded  from  representation 1  2 

Indictment,  when  necessary 5th  amend. 

Inferior  courts,  congress  power  to  establish 1  8 

judges  of,  teitm  and  compensation  of 3  1 

judicial  power  vested  in 3  1 

Inferior  officers,  congress  may  invest  appointment  of 2  2 

Inhabitants  of  United*  States,  president  and  vice-president  must 

be  2  1 

representative  mu«t  be 1  2 

senator  must  be 1  3 

Inspection  laws,  imposed  by  states,  subject  to  revision 1  10 

Insurrections,  debts  contracted  in  aid  ofj  void 14th  amend.  4 

disabilities  from,  congress  may  remove 14th  amend.  3 

participants  in,  disqualified  for  office 14th  amend.  3 

suppression  of,  congress  to  provide  for 1  8 

Invasion,  habeas  corpus,  suspension  of,  in  case  of 1  9 

militia  to  repel,  congress  may  call  out I  8 

states  to  be  protected  from 4  4 

Inventors,  rights  to,  congress  to  pass  laws  to  secure 1  8 

Involuntary  servitude,  abolition  of,  except  for  crime 13th  amend.  1 

provision  as  to,  power  of  congress  to  enforce 13th  amend.  2 

Jeopardy  of  life  and  limb,  persons  not  to  be  twice  subject  to. . .   5th  amend. 

Journal  of  proceedings,  each  house  to  keep,  etc 1  6 

Judges,  appointment  of 2  2 

bound  by  constitution,  laws  and  treaties 0  2 

compensation  of  3  1 

oath,  to  be  bound  by 6  3 

tenure  of  office  of 3  1 

Judgment,  in  impeachment  cases,  extent  of 1  3 

Judicial  officers,  to  be  bound  by  oath 6  3 

Judicial  power,  extended  to  certain  cases,  etc 3  2 

limited    11th  amend. 

vested  in  supreme  and  inferior  courts 3  1 

Judicial  proceedings,  of  states,  full  faith  to  be  given  to 4  1 

Jurisdiction,  of  supreme  court,  appellate  and  original 3  2 

Jury,  facts  tried  by,  re-examination  of 7th  amend. 

speedy  and  public  trial  by,  accused  to  have 6th  amend 

suits  at  common  law,  right  of  trial  by,  in 7th  amend. 

trial  of  crimes  to  be  by,  except  on  impeachments 3  2 
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Art      See. 
Just   compensation,  property   for   public  use   not  to   be  taken 

without 5th  amend. 

Justice,  fugitives  from,  to  be  delivered  up 4  2 

purpose  of  constitution,  to  establish Preamble. 

Labor,  fugitives  from,  to  be  delivered  up 4  2 

Land,  ceded  to  or  purchased  by  United  States 1  8 

grants  of,  by  states 3  2 

Land  and  naval  forces,  congress  to  govern  and  regulate 1  8 

Law  and  equity,  cases  in,  judicial  power  extended  to 3  2 

cases  in,  judicial  power  limited 11th  amend. 

Law  of  nations,  offenses  against,  punishment  for 1  8 

Law  of  the  land,  constitution,  laws  and  treaties  constitute 6  1 

judges  in  states  bound  by 6  1 

Laws,  congress,  power  of,  to  make 1  8 

contracts,  impairing  obligations  of,  states  not  to  pass 1         10 

equal  protection  of,  persons  not  to  be  denied 14th  amend.  1 

eof  post  facto,  congress  not  to  pass I  9 

states  not  to  pass 1         10 

state,  subordinate  to  constitution,  etc 6  2 

when  subject  to  control  of  congress 1         10 

United  States,  cases  arising  under,  judicial  power  extended  to        3  2 

president  to  see  faithful  execution  of 2  3 

Legal  tender,  inhibition  as  to  states  making 1         10 

Legislation,  exclusive  over  District  of  Columbia 1  8 

exclusive  over  places  purchased  for  forts,  etc 1  8 

fifteenth  amendment,  congress  to  enforce  by 15th  amend.  2 

fourteenth  amendment,  congress  to  enforce  l>y 14th  amend.  5 

power  of,  vested  in  congress 1  1 

thirteenth  amendment,  congress  to  enforce  by 13th  amend.  2 

Legislative  power  of  United  States,  vested  in  congress ". 1  1 

Legislatures  of  states,  amendments  to  constitution,  to  act  on . .         5  1 

elections,  times,  places,  etc.,  of  holding,  to  prescribe 1  4 

electors,  appointment  of,  may  direct 2  1 

lands,  cession  of,  by 1  8 

members  of,  to  take  oath 6  3 

new  states,  consent  of,  for  forming 4  3 

Letters  of  marque  and  reprisal,  congress  may  grant 1  8 

states  prohibited  from  granting 1         10 

Liberty,  constitution,  purpose  of,  to  secure Preamble. 

person  cannot  be  deprived  of,  without,  etc 5th  amend. 

state  cannot  deprive  persons  of 14th  amend.  1 

Life,  persons  not  to  be  deprived  of,  without,  etc 5th  amend. 

persons  not  to  be  twice  put  in  jeopardy  of 6th  amend. 

restrictions  on  power  of  state  as  to  life  of  persons . . .  14th  amend.  1 

Lists,  of  electoral  votes  to  be  made 12th  amend. 

Loss  of  slave,  claim  for,  illegal  and  void 14th  amend.  4 

Magazines,  exclusive  power  over 1  g 

Majority,  of  each  house  to  constitute  a  quorum 1  5 

of  electoral  votes 12th  amend. 

of  senators  to  choice  of  vice-president 12th  amend. 

of  state  vote  to  choice  of  president 12th  amend. 

smaller  number  than,  may  adjourn 1  5 

smaller  number  than,  may  compel  attendance 1  5 

Maritime  jurisdiction,  vested  in  court 3  2 

Marque  and  reprisal,  congress  may  grant  letters  of 1  g 

state  prohibited  from  granting  letters  of 1         iq 

Measures  and  weights,  congress  to  fix  standard  of 1  g 
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Meeting  of  congress,  at  least  once  a  year , 

Migration,  power  of  congress  as  to,  limited , 

Militia,  calling  forth  bf 

commander  of,  president  to  be , 

organizing  and  disciplining 

right  of  states  to  maintain 2d  amend. 

Ministers,  appointment  of 

jurisdiction  of  courts  over 

reception  of 

Misdemeanors,  trial  of  ofl&cers  for 

Money,  appropriations  of 

power  to  borrow 

power  to  coin  and  regulate  value  of 

receipts  and  expenditures  of,  to  be  published 

states  not  to  coin  gold  or  silver 

states  not  to  make  other  than  coin,  legal  tender 

Nations,  commerce  with,  power  to  regulate 

law  of,  offenses  against,  power  to  punish 

Naturalization,  citizens  by,  to  be  citizens  of  United  States  and 

states  where  they  reside 14th  amend. 

uniform  rule  of,  congress  to  establish 

Naval  forces,  rules  and  regulations  for 

Navy,  commander  of,  president  to  be 

congress  to  provide  and  maintain 

New  states,  admission  of 

formation  of,  restrictions  on 

Nobility,  titles  of,  states  not  to  grant 

titles  of.  United  States  not  to  grant 

Nominations,  to  office,  by  president 

Oath  of  office,  of  president , 

what  officers  to  take 

Oath  or  affirmation,  constitution,  to  support 

officers  bound  by 

senators  on  trials  of  impeachment  to  be  on 

warrants  to  be  supported  by 4th  amend. 

Obligations,  existing,  ratified 6  1 

incurred  in  rebellion,  void llth  amend. 

Obligations  of  contract,  laws  impairing,  states  not  to  pass 1         10 

Offenses,  against  law  of  nations,  power  of  congress  to  punish ....         1  8 

persons  not  to  be  put  twice  in  jeopardy  for 6th  amend. 

reprieves  or  pardons  for,  president  may  grant 

Office,  acceptance  of,  from  foreign  governments 

forfeiture  of,  on  impeachment 

holders  of,  not  to  accept  presents,  etc.,  from  foreign  kings, 
etc 

oath  of 

qualifications  for,  religious  test  not  required  as 

removal  from,  on  impeachment 

senators  and  representatives,  ineligibility  of,  for  other 

United  States  officials,  ineligible  to  certain 

vacancies  in,  when  president  may  fill 

Officers,  commissions  for 

executive,  opinions  of,  president  may  require 

house  to  choose 

inferior,  congress  may  vest  appointment  of 

militia,  appointment  of 

oath,  to  be  bound  by 
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*  removal  of,  on  impeachment , .         2  4 

senate  to  choose 1  3 

United  States,  appointment  of 2  2 

disqualified  for  certain  offices 1  q 

Opinions,  of  departmentB;  when  given 2  2 

Orders,  etc.,  to  be  presented  to  president 1  7 

Organizing  militia,  congress  to  provide  for 1  8 

Original  jurisdiction,  of  supreme  court 3  2 

Overt  act,  necessary  to  treason 3  3 

Papers,  security  of,  from  unreasonable  searches 4th  amend. 

Pardons,  president  may  grant,  except,  etc 2  2 

Patent-rights,  laws  securing,  congress  may  pass 1  8 

Payment,  of  pensions,  not  to  be  questioned 14th  amend.  4 

of  public  debt,  not  to  be  questioned 14th  amend.  4 

Penalties,  of  absentees  in  congress 1  6 

Pensions  and  bounties,  debts  for,  not  to  be  questioned ....  14th  amend.  4 

People,  arms,  right  to  bear  not  to  be  infringed 2d  amend. 

constitution   formed   by Preamble. 

rights,  enumerated  in,  how  construed 9th  amend. 

enumeration  of 1  2 

government,  may  petition Ist  amend. 

peaceable   assemblages   of 1st  amend. 

person  and  property,  to  be  secured  in ... ' 4th  amend. 

petitions  for  redress  of  grievances,  may  make 1st  amend. 

powers  reserved  to 10th  amend. 

representatives,,  to  choose 1  2 

searches  and  seizures,  secure  from 4th  amend. 

senators,  to  choose 17th  amend. 

Petition  for  redress,  right  to,  not  to  be  abridged Ist  amend. 

Piracies,  congress  may  define  and  punish 1  8 

Ports,  preference'  not  to  be  given  to 1  9 

vessels  clearing  from,  not  to  pay  duties 1  9 

Post-offices  and  post-roads,  congress  to  establish 1  8 

Powers,  not  delegated,  reserved  to  people 10th  amend. 

Powers  of  Congress,  see  Congress. 

Powers   of  government,   enumeration   of,   not   to   deny  nor   dis- 
parage others  retained 9th  amend. 

laws  to  carry  into  execution,  congress  to  make 1  8 

not  delegated  or  prohibited  to  states,  reserved 10th  amend. 

Powers  of  State,  see  State. 

Preference,  of  ports,  prohibited 1  9 

Presentment  or  indictment,  when  necessary 6th  amend. 

Presents,  from  foreign  potentates,  not  to  be  accepted 1  9 

President,  ambassadors  and  ministers,  foreign,  to  receive 2  3 

ambassadors  and  ministers,  may  appoint 2  2 

bills  approved  of ,  by 1  7 

may  veto   1  7 

commander-in-chief  of  army,  navy,  etc ,         2  2 

compensation  of   2  1 

congress,  when  may  adjourn 2  3 

disability  of,  who  to  act  as,  in  case  of 2  1 

election  of 12th  amend. 

election  of   2  1 

electors  of,  how  appointed 2  1 

eligibility  for  office  of 2  1 

executive  power  vested  in 2  1 

impeachment  of 2  4 
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President  —  Continued  Art    ^  Sec 

impeachment  of,  trial  of 1    '     3 

laws,  to  see  to  faithful  execution  of ' 2  3 

messages  of  2  3 

oath  of  office,  to  take 2  1 

officers,  may  appoint,  with  consent 2         2 

to  commission  2  3 

opinions,  may  require 2  2 

orders,  resolutions  or  votes,  when  presented  to 1  7 

removal  of,  on  conviction  or  impeachment 2  4 

reprieves  or  pardons,  may  grant,  except,  etc 2  2 

sessions,  of  either  or  both  houses,  may  convene  extra 2  3 

term  of  office  of 2  1 

treaties,  may  make,  with  consent 2  2 

vacancies,  may  fill 2  2 

President  and  vice-president,  choosing  of,  manner  of 2  1 

choosing   of,   manner   of 12th  amend. 

electors  of,  meetings  and  proceedings  of 12th  amend. 

electors  of,  who  disqualified  for 2  1 

President  of  senate,  duty  of,  on  return  of  votes  of  presidential 

electors    12th  amend. 

pro  tempore,  when  may  choose 1  3 

vice-president  to  be   1  3 

Press,  freedom  of,  not  to  be  abridged 1st  amend. 

Private  property,  not  to  be  taken  without  compensation 5th  amend. 

Privileges,  citizens  entitled  to 4  2 

habeas  corpus,  to  writ  of,  not  to  be  suspended 1  9 

laws  abridging,  to  citizens  prohibited 14ith  amend.  1 

Prizes,  rules  concerning,  congress  may  make 1  8 

Proceedings,  journal  of,  congress  to  keep,  etc 1  5 

judicial,  full  faith  to , 4  1 

Process  of  law,  persons  not  to  be  deprived  of  life,  etc.,  without.  5th  amend, 
persons  not  to  be  deprived  of  life,  etc.,  without 14th  amend.  1 

Property,  citizens,  secure  from  seizure 4th  amend. 

parties  not  to  be  deprived  of,  without,  etc 5th  amend. 

parties  not  to  be  deprived  of,  without,  etc 14th  amend.  1 

private,  compensation  for,  when  taken  for  public  use 5th  amend. 

United  States,  under  control  of  congress 4  3 

Prosecutions,  criminal,  right  of  accused  in 6th  amend. 

Protection,  against  invasion  and  from  domestic  violence 4  4 

of  life,  liberty  and  property  of  persons 5th  amend. 

of  the  laws,  not  to  be  denied  to  persons 14th  amend.  1 

Public,  acts,  full  faith  to  be  given  to 4  1 

debt,  payment'  of,  not  to  be  questioned 14th  amend.  4 

ministers,  powers  of  president  to  appoint 2  2 

moneys,  statements  of,  to  be  published 1  9 

trust,  religious  test  not  required  for  office  of 6  3 

use,  property  not  to  be  taken  for,  without  compensation ....  5th  amend. 

Publication,  of  journals  of  congress 1  5 

of  receipts  and  expenditures 1  9 

Punishment,  counterfeiting,  punishment  provided  for 1  8 

cruel  and  unusual  prohibited 8th  amend. 

impeachments,  parties  convicted  on,  subject  to 1  3 

members  of  congress,  congress  may  punish 1  5 

treason,  congress  to  declare  punishment  for 3  3 

Qualification  for  o;ffice,  each  house  to  be  judge  of 1  5 

electors  of  president  and  vice-president 2  1 

electors  of  representatives 1  2 
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Qualification  for  office  —  Continued                                                      Art  Sec. 

president 2  1 

religious  test  not  to  be  required  as 6  3 

representatives    1  2 

senators    1  3 

vice-president    , 12th  amend. 

Quartering  soldiers,  in  time  of  peace  and  war 3d  amend. 

Quorum,  majority  of  each  house  constitutes 1  5 

president,  for  choice  of 12th  amend. 

vice-president,  to  electa  by  senate 12th  amend. 

when  not  necessary 1  6 

Race  or  color,  right  of  citizens  not  to  be  denied   on   account 

of  Ii5th  amend.  1 

Ratification,  of  amendments 5  1 

of  constitution 7  1 

Rebellion,  debts  incurred  in  aid  of,  illegal  and  void 14th  amend.  4 

debts  incurred  to  suppress,  not  to  be  questioned 14th  amend.  4 

participants  in,  disabled  from  holding  office 14th  amend.  3 

writs  of  habeas  corpus,  suspension  of,  during 1  9 

Receipts  and  expenditures,  of  public  money,  to  be  published  r. . .         1  9 

Recess  of  senate,  vacancies  in  office  during,  how  filled 2  2 

Reconsideration,  of  bills  returned  by  president 1  7 

Records  of  states,  full  faith  and  credit  to  be  given  to 4  1 

Redress  of  grievances,  right  to  petition  for,  not  to  be  abridged. .   1st  amend. 

Regulations,  for  election  of  senators  and  representatives 1  4 

Religion,  establishment  of,  congress  tg  make  no  laws  as  to 1st  amend. 

Religious  tests,  never  to  be  required,  as  qualification  for  office . .         6  3 

Removal  from  office,  on  impeachments,  etc 2  4 

Representation,  apportionment  of 1  2 

basis  of,  when  to  be  reduced 14ith  amend.  2 

vacancies  in,  writs  of  election  to  fill 1  2 

Representatives,  absence  of 1  5 

apportionment  of 1  2 

apportionment  of 14th  amend.  2 

arrest,  privileged  from 1  ^ 

compensation  of 1  ^ 

disorderly  behavior,  may  be  punished  for 1  5 

election  of  1  4 

election  of,  to  fill  vacancies 1  2 

electors  of,  qualifications  of 1  2 

house  of,  branch  of  congress 1  1 

impeachment,  to  have  sole  power  of 1  2 

ineligibility  of,  to  office  of  elector : . . .         2  1 

to  other  office 1  6 

oath,  to  take 6  3 

office  of,  disqualification  of  certain  persons  to 14th  amend.  3 

United  States  officials  ineligible  to 1  6 

vacancies  in 1  2 

powers  of .    1  5 

qualifications  of   1  2 

speakers  and  officers,  to  choose 1  2 

speech  or  debate,  not  to  be  questioned  for 1  6 

term  of  office  of 1  2 

See  also  House  of  Representatives  and  Congress. 

Reprieves,  president  may  grant,  except 2  2 

Reprisal,  letters  of,  congress  may  grant 1  8 

letters  of,  states  not  to  grant 1  10 
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Republican  form  of  government,  guaranteed  to  states 4  4 

Reserved  power,  of  states  and  people 10th  amend. 

Reserved  rights,  enumeration  of  rights  not  to  deny  or  disparage 

others  retained 9th  amend. 

power  not   delegated   to   United   States   nor    prohibited   to 
states 10th  amend. 

Resignations,  president  and  vice-president,  of 2  1 

senators,    of 1  3 

Revenue,  bills,  to  originate  in  house 1  7 

regulation  of,  preference  not  to  be  given  ports 1  9 

Right  of  petition,  not  to  be  abridged Ist  amend. 

Right  to  bear  arms,  not  to  be  infringed 2d  amend. 

Rights  enumerated,  not  delegated  to  United  States  or  prohibited 

by  states,  reserved 10th  amend. 

not  to  deny  or  disparage  other,  retained 9th  amend. 

Rights  of  citizens,  protection  of . . .  .\ 5th  amend. 

protection    of,    by    congress loth  amend.  2 

states  not  to  abridge 14th  amend.  1 

voting,  not  to  be  denied  or  abridged  in 15th  amend.  1 

Rights  of  people,  not  disparaged  by  enumeration  of  rights 9th  amend. 

Roads,  congress  may  establish 1  8 

Rules,  captures  on  land  and  water,  concerning 1  8 

common-law  rules,  re-examination  of  facts  by 7th  amend. 

land  and  naval  forces,  for  government  of 1  8 

Rules  of  proceedings,  each  house  may  determine 1  5 

Science  and  arts,  progress  of,  congress  may  promote 1  8 

Searches  and  seizures,  security  of  people  against 4th  amend. 

Seat  of  government,  exclusive  jurisdiction  over 1  8 

Securities,    counterfeiting,   punishment    for 1  8 

Seizures,   protection  from 4th  amend. 

Senate,  adjournment  of,  for  want  of  quorum 1  5 

adjournment  of,  restriction  on  power  of 1  5 

appointments,  advice  and  consent  of ,  to 2  2 

convening   of,   by    president 2  3 

equal  suffrage  in 5  1 

impeachments,  to  try *         1  3 

journal  of  proceedings,  to  keep,  etc 1  5 

members  of,  to  judge  of  election,  etc.,  of 1  6 

part  of  congress 1  1 

president  of   1  3 

revenue  bills,  may  propose  amendments  to 1  7 

rules  of  proceedings,  may  determine 1  5 

senators,  two  from  each  state  to  compose 1  3 

treaties,  advice  and  consent  of ,  to 2  2 

vacancies  in,  filling  of 17th  amend. 

vice-president,  may  choose 12th  amend. 

8ee  also  Congress. 

Senators,   absence    of 1  5 

arrest,  privileged  from,  except 1  6 

classes,  to  be  divided  into,  etc 1  3 

compensation  of 1  6 

direct  election  of 17th  amend. 

disorderly  behavior,  may  be  punished  for 1  5 

election  of,  time,  manner,  etc.,  of 1  4 

ineligibility  of,  to  office  of  elector 2  1 

ineligibility  of,  to  other  offices 1  6 

oath,  to  be  bound  by 6  3 
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Senators  —  Continued                                                                             Art  Sec. 

office  of,  disqualification  of   certain  persons   for 14th  amend.  3 

United  States  officials,  ineligible  to 1  6 

vacancies  in,  how  filled 17th  amend. 

qualifications  of 1  3 

speech  or  debate,  not  to  be  questioned  for 1  6 

term  of  office  of 1  3 

Service,  fugatives  from,  delivery  up  of 4  2 

Servitude,  involuntary,  except  for  crime,  abolished 13th  amend.  1 

prior  condition  of,  rights  of  citizens  not  abridged  on  account 

of   15th  amend.  1 

Sessions  of  congress,  once  a  year 1  4 

Ships  of  war,  state  not  to  keep 1  10 

Slavery,  abolished   13th  amend.  1 

Slaves,  claims  for  loss  or  emancipation  of  void 14th  amend.  4 

importation  of 1  9 

representation,  included  in 1  2 

Soldiers,    pensions    and    bounties    to,    debt    for,    not    be    ques- 
tioned      14th  amend.  4 

quartering  of,  without  consent  of  house  owner 3d  amend. 

Speaker,  house  to  choose 1  2 

Speech,  freedom  of,  congress  not  to  abridge 1st  amend. 

member  of  congress,  not  to  be  questioned  for 1  6 

Standard  of  weights  and  measures,  congress  to  fix 1  8 

State  officers,  oath  to  be  taken  by 6  3 

Statement,  of  receipts  and  expenditures,  publication  of 1  9 

States,  acts  and  records  of,  proving  of,  etc 4  1 

admission  of  new 4  3 

agreements  or  compacts  with  states,  not  to  make 1  10 

alliances,  not  to  enter  into 1  10 

bills  of  attainder,  not  to  pass 1  10 

bills  of  credit,  not  to  emit 1  10 

citizens  of,  privileges  and  immunities  of,  secured 4  2 

privileges  and  immunities,  of,  not  to  abridge 14th  amend.  1 

right  of,  to  vote,  not  to  deny  or  abridge 15th  amend.  1 

commerce  among,  congress  to  regulate 1  8 

constitution,  amendments  to,  ratification  of 5  1 

duties,  not  to  lay 1  10 

elections  for  senators  and  representatives  in 1  4 

electors  may  choose 2  1 

meeting  of,  in    12th  amend. . 

executive  of,  to  issue  writs  of  election 1  2 

exports,  not  to  tax 1  9 

fugitives,  to  deliver  up 4  2 

imposts,  not  to  lay 1  10 

invasion,  to  be  defended  from 4  4 

laws,  eof  post  facto,  not  to  pass 1  10 

laws  impairing  obligations  of  contracts,  not  to  pass 1  10 

laws  of,  subject  to  revision  by  congress 1  iq 

legal  tender,  restrictions  on,  as  to  making 1  lo 

letters  of  marque  or  reprisal,  not  to  grant 1  lo 

militia,  officers  of,  reserved  power  of ,  as  to 1  3 

right  of,  to  maintain 2nd  amend. 

money,  not  to  coin 1  10 

new  states,  may  be  admitted 4  3 

officers  of,  oath  to  be  taken  by 6  3 

official  acts  of,  etc.,  full  faith  to  be  given  to 4  1 

porti  of,  not  to  have  preference 1  9 
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president,  choice  of,  by 12th  amend. 

prohibitions  to 1  10 

records  of,  authentication  of 4  1 

representation  from  1  2 

republican   form   of  government 4  4 

rights  reserved  to 10th  amend. 

senate,  to  have  equal  suffrage  in 5  1 

senators  from 1  3 

titles  of  nobility,  not  to  grant 1  10 

treaties,  not  to  enter  into 1  10 

troops,  not  to  keep  in  times  of  peace 1  10 

war,  not  to  engage  in,  unless 1  10 

war-ships,  not  to  keep,  in  times  of  peace 1  10 

Suits,  judicial  power  over 1  Ith  amend. 

Supreme  court,  appellate  power  of 3  2 

chief  justice  to  preside,  on  impeachment  of  president 1  3 

judges  of,  appointment  of .*.  2  2 

judicial  power  vested  in 3  1 

Supreme  law,  constitution,  laws  and  treaties  to  be 6  1 

judges  in  states,  bound  by 6  1 

Taxes,  apportionment  of,  among  states 1  2 

capitation  or  direct,  to  be  in  proportion  to  census 1  9 

congress,  power  of,  to  levy  and  collect 1  8 

export,  states  prohibited  from  levying 1  9 

income,  power  to  lay  and  collect. 16th  amend. 

uniform,  taxes  to  be 1  8 

Tender  in  payment,  restrictions  on  power  of  states  as  to 1  10 

Term  of  office,  of  president 2  1 

representatives    1  2 

senators ,    1  3 

United   States   judges 3  1 

Territory,  disposal  of,  by  congress 4  3 

legislation  over,  exclusive "I  8 

rules  to  regulate,  congress  to  make 4  3 

Test,  religious,  as  qualificsution  for  office,  not  required 6  3 

Testimony,  of  witnesses  in  treason 3  3 

Titles  of  nobility,  granting  of,  by  states,  prohibited 1  10 

granting  of,  prohibited 1  9 

Tonnage,  duty  on,  restrictions  on  states  as  to 1  10 

Treason,   arrest   for,   privilege   from,   not   to    extend   to   certain 

cases 1  6 

attainder  of,  not  to  work  corruption  of  blood 3  3 

attainder  of,  not  to  work  forfeiture,  except,  etc 3  3 

conviction  of,  testimony  necessary  for 3  3 

definition  of  3  3 

persons  charged  with,  to  be  delivered  up 4  2 

punishment  for,  congress  to  declare 3  3 

removal  from  office  on  conviction  of 2  4 

Treasury,  imposts  and  duties  laid  by  states  to  be  for  use  of . .  1  10 

money,  how  drawn  from 1  9 

Treaties,  judicial  power  over 3  2 

president  may  make,  with  concurrence  of  senate 2  2 

states  prohibited  from  making 1  10 

supreme  law  to  be 6  2 

Trial  by  jury,  of  crimes,  except  impeachment 3  2 

speedy  and  public,  accused  to  enjoy 6th  amend. 

suits  at  common  law,  right  of,  in,  preserved 7th  amend. 
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Art       Sec. 

Trial  of  impeachmentB^  by  senate 1  3 

chief  justice,  when  to  preside  at 1  3 

judgment  after  conviction  on,  extent  of,  etc 1  3 

Tribunals,  inferior  to  supreme  court,  may  be  established 1  8 

Troops,  states  not  to  keep  in  times  of  peace 1         10 

Two-thirds,  constitution,  amendments  to,  necessary  for 5  \ 

disability  to  office,  to  remove 14th  amend.  3 

impeachment,  necessary  to  conviction 1  3 

members  of  congress,  necessary  to  expel 1  5 

president,  of  states,  required  for  choice  of,  by  house 12th  amend. 

president's  veto,  necessary  to  pass  bill  over 1  7 

treaties,  concurrence  of,  required,  to  make 2  2 

vice-president,  of  senators,  required  for  election  of 12th  amend. 

Union,  new  states  may  be  admitted  into 4  3 

perfect,  purpose  of  constitution  to  establish Preamble. 

state  of,  to  be  given  by  president  to  congress 2  3 

United  States,  citizens  of,  who  are 14th  amend.  1 

courts,  power  of  congress  to  institute 1  8 

laws,  treaties,  etc.,  of,  supreme 6  2 

powers  not   delegated   to 10th  amend. 

suits,  when  party  to 3  2 

treason    against 3  3 

Unreasonable  searches  and  seizures,  prohibited . . .  .* 4th  amend. 

Unusual  punishments,  not  to  be  inflicted 8th  amend. 

Vacancies,  during  recess  of  senate,  how  filled 2  2 

in  representation,  how  filled 1  2 

in  senate,  how  filled 17th  amend. 

Validity  of  public  debt,  not  to  be  questioned 14th  amend.  4 

Vessels,  from  port  of  one  state,  not  to  pay  duties  in  another. .         1  9 

Veto,  of  bills  by  president,  and  proceedings  of  congress  on ... .         1  7 

Vice-president,    absence    of 1  3 

appointment  of,  in  certain  cases  by  congress 2  1 

choosing  of,  by  electors 12th  amend. 

by   senate    12th  amend. 

electors  of,  manner  of  appointing,  etc 2  1 

eligibility  to  office  of 12th  amend. 

president,  when  to  act  as . . .    12th  amend. 

president  of  senate 1  3 

president's  duties,  when  to  devolve  on 2  1 

removal  of,  from  office,  on  impeachment 2  4 

term  of  office  of 2  1 

vote,  when  to  have 1  :j 

Vote,  amendments  to  constitution,  necessary  to  propose 5  1 

bills  vetoed,  passage  of,  by  a  two-thirds 1  7 

concurrent  of  two  houses,  to  be  presented  to  president ....         1  7 

impeachment,  required  for  conviction  on 1  3 

members  of  congress,  to  expel 1  5 

president  and  vice-president,  vote  for,  how  taken 12th  amend. 

right  to,   effect  of   denying,  on   apportionment 14th  amend.  2 

right  to,  not  to  be  abridged  by  reason  of  race,  etc . .  15th  amend.  1 

senator,  each,  entitled  to  one 1  3 

treaties,   necessary   to   make 2  2 

vice-president  not  to  have,  except  on  equal  division 1  3 

yeas  and  nays,  when  taken  by 1  6 

War,  congress  may  declare 1  8 

levying,  when  treason 3  3 

quartering  soldiers  in  time  of,  congress  to  regulate 3d  amend. 

states  not  to  engage  in,  without  consent 1         10 
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Art  Sec. 
Warrants,  isBue  of,  only  on  probable  cause 4tlL  amend. 

oath  or  affirmation,  to  be  on 4th  amend. 

Weights  and  measures,  standard  of,  congress  tofix 1  8 

Witnesses,  accused  to  be  confronted  by 6th  amend. 

accused  to  have  compulsory  process  for 6th  amend. 

persons,  not  to  be  compelled  to  testify  against  themselves.  .5th  amend. 

testimony  of,  ndcessary  to  convict  of  treason 3  3 

Writings,  rights  of  authors  to,  congress  to  secure 1  8 

Writs,  election,  to  fill  vacancies  in  representation 1  2 

Yeas  and  nays,  when  entered  on  journal 1  5 

when  must  be  taken 1  5 


^I'lh 


V^J^/r^»> 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


IP 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


